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SUBJECT INDEX 

Absence of Star denotes Cases oj Provincial or Small Importances 

^ Indicates Cases oj Great Importance. 

^ ^ Indicate Cases of Yery Great Importance, 


Agricultural village — Presumption is 
that tenant is owner only of building 
materials Sites remain property of za- 
mindar 720a- 

Alienation of house sites — Transfers 

by themselves may not be sufficient evi- 
dence of custom 720c 

Administration 

Letters of — Letters of administra- 
tion cannot be issued unless court-fee 
necessary is paid — Whether letters of 
administration is necessary absolutely or 
applied only by way of precaution is im- 
material — S. lO-D, Court-fees Act, has 
no application to question as to whether 
Court-fde is necessary 449 

Advancement 

Property belonging to husband 

standing in wife’s name — There is no 
presumption of advancement — Old house 
belonging to wife demolished and re- 
placed by new ones erected with funds 
deposited in their joint names — Inference 
is that husband intends to make wife 
owner of sui^erstructure also 8oG^ 

Purchase by husband in name of 

wife — There is no presumption of ad- 
vancement in India 143a 

Adverse Possession 

Co-sharer — Possession of one is con- 
structive possession of all 774a 

Co-sharer is not presumed to know 

contents of registered document execut- 
ed by person denying his title — But if 
transferee takes i>ossession of property as 
to give notice that his right is denied, 
transferee's possession is adverse 774c 

Widow in possession of house after 

husband’s deatli leaving house and living 
in another house for convenience — Her 
mother-in-law having right of residence 
continuing in possession — Held widow 
cannot be deemed to bo dispossessed as 
Jong as her mother-in-law was in x^osses- 
sion 639 

Trustee ac(iuiring property in that 


Adverse Possession 

capacity cannot claim adverse possession- 

458(1) 

It need not be brought to knowledge 

of owner — Possession must be overt and 
without any attempt at concealment 

265c 

Property in possession of usufructu- 
ary mortgagee — Person merely by getting 
his name recorded in village papers for 
several years cannot acquire title by ad- 
verse possession 174c 

Agent 


Pakka Arhatia — Position explained 
A „ 1004a 

Agra Pre-emption Act (11 of 1922) 

^6'. 19, (as amended in 1929)— Am- 
ending Act comes into force from date 
of publication in Gazette FB 706a 

19, Proviso (as a77ie7ided t7i 1929) 
Proviso is not retrospective — Suit for 
pre-emption Defendant’s acquisition of 
right pending suit — Subsequent passing 
of amendment— Plaintiff’s right is lost 
and does not revive FB 706c 

Agra Tenancy Act (2 of 1901) 








under Act of 1881— Death of widow, whe 
has succeeded under Act of 1901— Sue. 
cession is not governed by S. 22 but 

personal law of deceased male occupancy 
tenants 

S. 22 Before collaterals can sue- 
ceed to occupancy tenure on death ol 
widow, they must show that they had 
share in cultivation at time of tenant's 
death— Finding as to this is one of fact 

()36a 

• Enhancement of rent by 
embodied in decree of Be- 
Validity Compromise in- 
old Act is not validated liv 

127’ 


S. 47 - 

compromise 
venue Court 
valid under 
new Act 


Ejectment i>ioceed 
ings in Revenue Court under S. 81 chal 
lenged on ground of fraud — Proper re 


3.0 Subject Index 

-Agra Tenancy Act 

•inedy is by regular suit under S. 99 and 
not for declaration in civil Court . . 

S. 165 (l) — Co-sharer deriving pro- 
fits from plot in abadi — He must account 
for profits to general body and such pro- 
fits are divisible among general body of 
'Co-sharers 151 

(3 of 1926) 

" S. 3 Land having grove on it in 
possession of proprietor himself who 
planted trees is agricultural land— TJ. P. 
Government Notification No. 577;1.A.93. 
Published in Gazette of 2Gth July 1932 

843 

S. 3 (2), (8) and (15) — Holding — 
Land occupied by grove is holding and 
grove-holder is tenant 544n. 

3 (S), 219. 273 — Land held by 

thekadar is agricultural holding 3826 
-S'. 3 (ll) (a) — Land let for planting 
of trees — Planting amounts to improve- 

Tiienb (308(2)(f/) 

'S’. 14 Existence of grove allows ex- 
proprietary rights to accrue in sir land 

^ 4o3c 

>S. 14 — Right in scattered trees or in 
grove cannot be transferred even if in- 
cluded in sale certificate 

‘S. 14 (2) — Proprietary Interest — Sir 

land— Transfer of sir land — Proprietary 
interest passes— Sale exempting transfer 
of sir land — Proprietary rights dn not 
■pass . ^ 729c 

S. lo (1)— l-3x-propriclary tenant can 
surrender his rights 34G (1)6 

S. 15 (2) (3) Ex proprietary ten- 
ancy can be transferred under Act of 
1926 if sanctioned by Assistant Collector 
— In absence of sanction, transaction is 
void as under Act of 1901 119 

■ Ss. 16 and 14 — Ex. proprietary rights 

confer of occupancy — Latter implies right 
to cultivate land 4536 

iS. lO — Admitting tenants during 

pondency of suit is dealing with land — 
Person in wrongful and temporary posses- 
sion of land cannot create statutory right 
by admitting others as tenants 656 

-S'. 23 — Objection that property was 
part of occupancy holding summarily re- 
jected nnd property sold and sale con-' 
firmed — No appeal filed from order of 
execution Court nor sale set aside — Such 
objection cannot be raised even by way 
of defenco in a separate suit 588a 

; '3‘. 20 — Co-tenant dying leaving no 
bcir Estate passes by survivorship — 
Rule is that representative of deceased 
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Agra Tenancy Act 

takes the place of deceased — On failure 
of representative however rule of survi- 
vorship applies 975 

“ Ss. 44, 121 and 230 — Occupancy ten- 
ant filing suit for possession on ground 
that Revenue Court had erroneously made 
it part of another member in boundary 
dispute — Civil Court has jurisdiction and 
S. 121 is no bar in absence of allegation 
that both parties hold under same land- 
lord 422c 

S. 44 — Suit for ejectment — Land in 

dispute lying in qasba or town — Absence 
of evidence of origin of possession or pay- 
ment to landlord — Presumption of occu- 
piers being licensees does not arise 76a 
S. 45 — Manager having power to 
lease property exceeding his powers by 
giving permanent lease — Lessee in pos- 
session for long time and paying rent 
regularly — Permanent lease held void — 
Lessees do not become trespassers 629 
S. 48 — Plaintiff saying that defen- 
dant landlord has collected more rent 
from him — Case comes under S. 48 and is 
cognizable only by Revenue Court 446 (l) 
S. 50 — Tenant executing lease and 
kabuliyat — Statutory tenant becoming 
non-occupancy tenant with perpetual 
lease at enhanced rent — S. 50 held did 
not limit such lease and enhancement 
was valid 942 

S. 69 — Enhancement of rent by 
compromise embodied in decree of Re- 
venue Court — Validity — Compromise in- 
valid under old Act is not validated by 
New Act 127a 

S. 73 Parties cannot contract them- 
selves out of statute 619 

Ss. 84 and 196 — Ejectment of grove- 
holder means ejectment from all interests 

603 (2)6 

S. 85 (3) — Suit for damages for hav- 
ing cut down trees — Plaintiff alleging 
that proprietary right in trees belongs to 
him — Suit is cognizable by civil Court 

453a 

8'. 96 — Leoree for ejectment against 

grove-holder — S. 96 prevents him from re- 
moving trees before delivery of posses- 
sion 608 C2)e 

S. 90 — Claim with regard to declara- 
tion of title to trees in grove — * Civil 
Court’s jurisdiction is barred 9666 

~^S. 99 — Suit against landholder in 
chief or against any person claiming to 
hold through him must be brought in 
Revenue Court 631 


• , ^ 
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S. 99— Exproprietary tenure — Suit 

against co-sharer for share of profits is 
•cognizable by civil Court b^bb 

Ss. 132, 138 and 139 — Mere failure 

to take steps under Ss. 138 and 139 in 
“time does not bar suit for arrears 528 
S. 196 — Zamindar giving implied per- 
mission to tenant to plant grove — Con- 
sent of zamindar to alteration of occu- 
.pancy holding to grove tenure can be 
presumed — Such holding can be mort- 
.^aged and sold in execution of mortgage- 
•decree 635 

S. 196 — Grant for planting trees 

and grove — No distinction 
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A 


608(2)a 

S. 196 — Grove-holder is holder of 

;grove and also of grove-land — Gompensa- 
1:ion for improvement on ejectment can 
>be given 608 (2)c 

S. 197 — Person becoming grove- 

holder of land held rent-free — Land 
^ceasing to be grove-land, person holding 
• it becomes non-occupancy tenant — Rights 
■acquired by grove-holder under S. 187 
>oT S. 188 become inconsistent with 
liability of non-occupancy tenant 1017 

S. 199 — Thekadars — All farmers and 

lessees of proprietary rights are included 

93 /^ 

Ss. 203 and 3 (6) — Deed specifically 

•granting rights of transfer and inherit- 
ance — Thekadar or lessee can acquire 
.•such rights— Lessor full proprietor and 
rights in perpetuity granted by deed — 
Transaction is not mere agricultural lease 
— Long term lease falling short of per- 
petual lease — Intention of parties is to 
be inferred from terms of document 03a. 


S. 2l8 — Theka for particular period 

— Expiry of term and thekadar giving up 
.all rights under lease — Landlord allow- 
ing thekadar to continue in possession for 
one year more but under dilTerent title 
— Holding over after such year — Suit 
•for ejectment is cognizable by civil Court 

382c 

S. 220 — Theka for certain period — 

•Sale by zamindar of right to receive Theka 
money for future period — Suit by assig. 
nee lies in revenue Court 34:2a 

• S. 225 — Court is bound to give 12 

(per cent interest only up to date of suit 
— Interest pendente lite and future is 
governed by Civil P. C. (i908), S. 34 

(FB) 505 

S. 225 — Suit for share of profits 

against lambardar — Plaintiff is entitled 
uo future interest at 12 per cent 469 


Agra Tenancy Act 

S. 226'-^ Mortgagee in' possession is 
co-sharer ' 460a. 

• 'S. 226 — Person entitled to sharb of 

profits of mahal is co-sharer 4605 

S. 226— Village mortgaged \frith pos- 
session to parties who are given equal 
rights of possession — Adjustment of de- 
cree against mortgagor partly satisfied — 
Profits received by one or other of them 
can be taken into account when rights 
under decree are to be finally adjusted 

460c 

5. 227 — Suit for profit— Usufructu- 
ary mortgagee — Exproprietary tenant 
executing kabuliyat to usufructuary mort- 
gagee — Mortgagee is entitled to collect 
rent but cannot retain whole of it agai nst 
another co-sharer 560 


S. 227 — Plaintiff having joint pos- 
session — No allegation of dispossession — 
Suit for share of profits against defendant 
on allegation that defendant has realised 
profits from tenants — Suit is not cogniz- 
able by civil Court 526 

Ss. 230, 121— Jurisdiction — Claim 

for grove-land and trees — Civil Court’s 
jurisdiction is barred 966a 

S. 230 — Granting of compensation 

by Revenue Court for trees from which 
tenant has been dispossessed is adequate 
relief 608 (2)/ 

Ss. 230 and 121 — Suit for declara- 
tion that plaintiff is sole tenant or joint 
tenant is cognizable only by Revenue 

Court 594a 

S’s. 230 and 121 — Suit based on 

cause of action with respect to which re- 
lief can be granted by civil Court — Mere- 
ly because one of reliefs prayed is co- 
gnizable exclusively by Revenue Court 
does not oust jurisdiction of civil Court 

5946 

Ss. 230 and 121 — Suit for declara- 
tion of title properly maintainable in 
Revenue Court — Suit for injunction res- 
training rival tenant from asserting his 
right or interfering with possession 
brought in civil Court-Defendant claim- 
ing title only as grove-holder— Held suit 

was not cognizable by civil Court 5446 

«S'. 230 Restitution application un- 
der S. 144, Civil P. C. — Applicant pray- 
ing for actual possession against Collector 
— S. 230 has no application 65c 

* S. 238 Claim for profits by one 
co-sharer of occupany holding against an- 
other is of civil nature 271 



Subject Index, 1935 Allahabad 


Agr« Tenancy Act 

242 and 271 Dispute between 
parties one of proprietary right — S. 271, 
Expl. 2, does not apply to case where 
proprietary right itself is in dispute bet- 
ween parties— Plaintiff alleging defen- 
dant s possession as trespasser — Claim 
resisted* S. 242, held governed case — ■ 
Appeal from decision of Assistant Collec- 
tor held lay to District Judge 83 

S. 242 (d)^ Cl. (d) is limited to cases 
where amount of revenue payable is in 
dispute It does not include case where 
dispute is between two individuals re- 
garding liability to pay revenue 753 

“ S. 243 Essentials under-mentioned 
Claim to proprietary right not in issue 
No second appeal lies 766 

— S. 243 Question of ownershii) of 
sij- land is question of proprietary title 

o68 

Ss. 253 and 264 — High Court will 
exercise powers only in most exceptional 
cases- It cannot ignore provisions of the 
Act Application barred under Tenancy 
Act cannot be treated under Ss. 253, 
264 and 115. Civil P. C. ,014 

S. 2G7— Conflicting opinions by Re- 
venue Court and by single Judge of High 
Court — Reference under S. 267 can be 
made to Pencil in High Court — ^Previous 
opinion of single Judge is no bar 545a 

27l There is no irrebuttable 
I>resumption in favour of person recordcil 
as co-sharer 503 (2)a 

.S’. 271 — (Question of proi)rictary title 
raised before Revenue Court — Issue 
sliould le remitted to civil Court — Find- 
ing of civil Court is binding on Revenue 
^ouvt ^ 503 (2)/; 

S. 273 — For applicability r>f S. 273, 

suit must relate to agricultural iioldiiig— 
Mere plea of defendant tlial he is tenant 
of plaint ill is not suflieient 5G2 

iS. 273 — Suit relating to agricultural 

holding Med in civil Court — Plea of de. 
fendant that he is only the thekadar from 
I)Iaintin' — Civil Court cannot go into 
question as to whether thekadar is tenant 

382a 

Art. 44 — Adverse possession — Person 

in possession obtaining no mutation has 
to he entered as tenant or ncciipior — 
Entry in khasra is jy/ i/na facie evidence 
of tenancy 766 

Alluvion and Diluvion 

Submersion — Per.son in whom title is 

vested should lie deemed to lie in eonslruc- 


of submer— 
187 (?- 

21. E. 64,. 

1016a 
selling his- 


Alluvion and Diluvion 

tive possesion during period 
sion. 

Appeal 

— ^Order of sale under O. 

Civil P. C. is not appealable 

^ Proper party — Landlord 

interest Landlord -vendee bringing suit 
against tenants for arrears of rent joining, 
vendor as pro forma defendant — Court 
holding tenants to be proprietors and not 
tenants Vendor is aggrieved party and 
can appeal against such decree 984 

Letters Patent appeal — Plea of juris— 
tion not pressed before single Judge can. 
be raised in Letters Patent appeal 760a 
^Abatement Appeal pending in Court 
having no jurisdiction Question of abate-- 
ment does not arise 92 /t 

Defendant not appearing before ar- 
bitrator on date fixed for final disposal — 
Arbitrator passing award— Court cannot 
pass decree based on such award without 
issuing notice to defendant 852 

Order on objections to award should 
c^ply with O. 20. R. 5. Civil P. C. 519a 
Court having jurisdiction to set aside 
award on proof of misconduct— No revi- 
sion is competent even if Court took erro- 
neous view of law 45 g. 

lather as manager can refer dispute 
to arbitration Award thereon is binding 
on sons 4525 

It is not for arbitrator to dismiss or 
decree suit 372a 

Two out of three arbitrators related 
to one of parties Court has inherent 
power to supersede reference 281 

Agreement to refer to oath — Party 
can resile from it even without satisfac- 
tory reason Such resiling terminates 
agreement 276 

Arbitrators arriving at decision but 

waiting for signing award -One of them 

changing his mind and not signing it— No 
misconduct is constituted 90 

Arms Act (11 of 1878) 

S. 19 (/) Servant in possession of 
^un— Master having licence for gun— Use 
by servant in riot, he is guilty under 

i*’ y) 9l6d 

Association 

^ nrcLjistcrcc] association cannot sue 
noi 1)0 Jsvied unless all members are iin- 

12'°'“^;;'’' 872n. 

Award 

" -\alidity — Reference to arbitration 
by Court to which all parties interested 
in dispute do m.t join is l)ad 1014a. 
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Award 

Court ordering reference — Reference 
'bad in law Same Court cannot set aside 
award under Sch. 2, Cl. 15, Civil P. C. 

« ^ .. 10145 

car Council 

High Court generally accepts finding 
' of Bar Council — But it is not bound to 
•do so (SB) 425 e 

Bar Councils Act (38 of 1926) 

6 (2) Bar Council approving rules 
before sanction of High Court — But not 

■ so after High Court’s sanction — 

Omission is only irregularity 2955 

5. 26 Publication of rules in Local 

■ Ofi&eial Gazette is not condition precedent 

to their coming into force 295a 

Benami 

Direct evidence for its proof is not 
necessary Evidence of intention is re- 
levant Finding of benami based on some 
evidence cannot be upset in second ap- 
peal 884 

Sale Benami -^Pre-emption — Per- 
son not having right of pre-emption 
making another who has such right to 
file pre-emption suit — Suit decreed and 
delivery of possession obtained — Mort- 
gage of property by former person — Suit 
by mortgagee for declaration that his 
mortgagor is owner of property or for 
, possession of property should bo dis- 
missed 656 

Bengal, Agra and Assam Civil Courts Act 
(12 of 1887) 

-S'. 22 (4) — Munsif makin g complaint 

under S. 476, Criminal P. C. — Sub-Judge 
has no jurisdiction to hear appeal 696c 

Bengal Alluvion and Diluvion Regulation 
(11 of 1825) 

S. 2 — Oral evidence as to existence 
of custom by witness speaking from per- 
sonal knowledge for over 20 years— Mate- 
rial corroboration by documentary evi- 
dence — Custom held proved 187c 

S. 4 Accretion on one man’s land 
from neighbour’s land — If it can be 
identified, latter will be deemed to con- 
tinue to be owner 187a 

Cantonments Act (15 of 1910) 

<Ss. 141 (i), (2), aud 268 — Ollences 
not specified in Sch. 4 — Court cannot 
proceed with their trial except upon com- 
plaint or on information received from 
cantonment authority or person au- 
thorised by such authority — Letters ad- 
dressed to sub-divisional Magistrate pur- 
porting to bo signed by executive officer 
held did not satisfy provisions of S. 266 

905a 


Cantonments Act 

141 (l)and(2) — Failure to comply 
with notice served under S. 141 (l) — 
Person cannot be convicted under S. I4l 
Sub-S. (2) contemplates a recurring 
and not a continuing offence 9055 

247 Four hours notice is neces- 
sary only for entry without consent 1605 
Cattle Trespass Act (1 of 1871) 

S. 22- Court finding seizure illegal 
Complainant sustaining loss -Court is 
bound to award compensation 925 

Charitable and Religious Trusts Act (14 of 
1920) 

7 Trustee of express or con- 
structive trust created for public pur- 
pose can apply to civil Court for opinion 
or advice where any substantial part of 
property is situate 360a 

-5. 7 Application under — Judge 
should not dispose of matter without al- 
lowing parties to produce evidence — 
When he so does, there is irregular exer- 
cise of jurisdiction 147a 

“ -S- 7 Order on application under 

S. 7 is neither decree nor appealable 

order 2476 

Child Marriage Restraint Act (19 of 1929) 

Wife under fourteen years of age — 
Husband should not be given possession 
of wife QlAA 

Civil P. C. (5 of 1908) 

S. 2 (ll) Person who would have 
got estate of deceased is his legal repre- 
sentative— Creditor is entitled to decree 
against surviving brother of deceased 

without proving that deceased has left 
any asset 

- S. 9 Claim for profits by one co- 
sharer of occupancy holding against an- 
other IS of civil nature 271 

ll~Notice of execution — Jud^ 
meat-debtor not appearing— Court shoufd 
order execution without considering possi- 
ble objections— Such order does not ope- 
rate as res judicata by implication 7275 
11— Ex-parte decree as against 
one defendant Finding actually recorded 
as between decree-holder and another 
defendant IS not res judicata between 
decree holder and ex parte defendant 
(Pe> Niamat Cllalt, J., Rachhpal Singh, 

: 11— Issue must be heard and de- 
ciciecl to operate as res judicata 457 /, 

• f* ^^““^cision against mortgagor 
s not res judicata against mortgagee if 
l^r IS party to suit 351 ^ 

nn Hecisioa on issue not arising 

on pleadings is not res judicata 2685- 
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Civil P. c. 

11 Suit by mabant challenging 
alienation by predecessor dismissed — 
Subsequent suit by succeeding mahant is 
barred in absence of proof of any col- 
lusion or fraud 255 

S. 11 — Objection to execution ap- 
plication dismissed for default of appear- 
ance of judgment-debtor — It does not 
operate as res judicata against him to 
prevent him from making same objection 
again 238 

<Ss. 11, 141 a7id 144 a^td O. 2, B. 2 

— Restitution proceedings — S. 141 does 
not require that O. 2, R. 2 or S. 11 
Expl. 4 should be applied to such pro- 
ceedings — Application under S. 144 for 
principal amount allowed — Subsequent 
application for interest is not barred 195 

S. 11, Expl. 5 — Plaintiff claiming 
personal decree in plaint ^Defendant not 
denying it nor Court mentioning anything 
about it in decree — Subsequent applica- 
tion under O. 34, R. G is not barred by 
res judicata 411a 

S. 15 — Court finding that value of 

relief has been over-valued — Court’s duty 
is to return plaint for presentation in 
proper Court — It is not necessary that 
defendant should state that relief has 
been over-valued to oust jurisdiction of 
one Court 157 

S. 22 — Transfer — Application for 

transfer of caso under S. 22 — Preponder- 
ance of balance of convenience should bo 
considered — Convenience of parties alone 
is not sufficient ground for transfer 979a 

S. 22 — Application for transfer of 

case — Notice to other party should be 
given before making suoli application but 
notice given even after making transfer 
application is sufficient 9795 

5. 22 — Application for transfer main- 
tainable when jurisdiction of Court is 
not challenged 979c 

-S. 24 — Suit filed in Muusif’s Court 

on small cause side transferred to 
Honorary Munsifs Court — On applica- 
tion of defendant suit transferred by 
District Judge to Additional Munsif’s 
Court having no small cause powers — 
Appeal lies from his decision 765 

S. 24 — Judge has jurisdiction to 

transfer case from one Court to another 
independently of S. 24 — Order is not ap. 
pealable 750(1)6 

S. 24 — District Judge cannot trans- 
fer case to Sub-Judge unless latter is 
competent to try suit 6966 


— S. 24 — Suit for value below Rs. 500 
rightly instituted in Honorary Munsif’s- 
Court—Munsif informiug District Judge 
that he was related to one of parties — ■ 
District Judge transferring case to Mun- 
sif, not being Small Cause Court — No 
second appeal lies from decision of Mun- 
sif 574 

S. 24 (4) — Suit filed in Small Cause- 
Court can be transferred by District Judge- 
to Sub-Judge not having small cause- 
powers 690a' 

S. 24 (4) — District Judge can trans- 
fer Small Cause suit from Small Cause 
Court to another Court not exercising, 
small cause powers 350 • 

*3’, 24 (4) — Case pending in Small 
Cause Court transferred to Honoray Mun- 
sif’s Court by District Judge — S. 24 (4) 
does not apply, and appeal to Subordi- 
nate Judge lies from decision of Hono- 
rary Munsif 141(1) 

S. 34"Court is bound to giv*e 12 per 
cent interest only up to date of suit — 
Interest pendente lite and future is gov- 
erned by S. 34 FB 505 ' 

■ S. 47 a7id 0. 21, B, 91 — Decree-hol- 
der purchasing property at auction-sale — 
Possession resisted — "In a possessory suit 
title was held in third party — Applica- 
tion to add costs of suit etc., must be 
made within thirty days from the date 
of auction-salo 910 

S. 47 — Objection that property was- 
part of occupancy holding summarily re- 
jected and property sold and sale con- 
firmed — No appeal filed from order of 
e.xecution Court nor sale set aside — Such 
objection cannot be raised even by way 
of defence in a separate suit 588a- 

“5. 47 Objection to execution appli- 
cation — No order on merits passed on 
such objection but objection struck off 
for default of judgment-debtor — Judg- 
ment-debtor can raise same objection by 
another application— Proviso to S. 17, 
Provincial Small Cause Courts Act, does^ 
not apply nor was order one under S. 47 

502a 

*3’. 47 — Unless some question of 
nature specified in S. 47 is determined, 
order is not one under S. 47 5026 

Ss. 47 and 145 — Attached property 
entrusted to person — Latter failing to 
produce them — Suit by decree-holder 
against such person — S. 145 is no bar 

373 
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(S. 47— Questions regavdii^g, attach- 
ment of money and issuing of warrant of 
arrest are questions dealing with execu- 
tion 3646 

S, 47 and O. 21, H.bS — Legal repre- 
sentative of deceased judgment-debtor 
brought on record — Objection to attach- 
ment by him that property belpngs to 
.him is under S. 47 and not under O. 21, 
E. 58 183a 

S. 47 — To see whether application 

comes under S. 47, substance of applica- 
tion must be examined and not heading 
given to it by party 1836 

Ss. 47 and 144 — Appeal dismissed 

.with costs to respondents — Application 
for execution of entire decree for costs by 
one of respondents — Objection that de- 
cree was joint one dismissed — Subsequent 
issuing of warrant in execution and order 
that whole costs deposited should be 
paid to applicant — No appeal filed from 
such order but appeal for order dismissing 
objection allowed and execution applica- 
tion held should be dismissed — Applica- 
tion for refund by judgment-debtor of 
amount deposited in Court and paid to 
executing decree-holder — Neither S. 144 
nor S. 47 applies 126a 

Ss. 47 and 144 — Eestitution is con- 
verse of idea embodied in S. 47 126c 

S. 60 (c) — Agriculturist — Test is 

whether main source of income is derived 
from cultivation or not 448 

S. 60 (1) (6)— “Artisan’' — Utensils 

used by sweet-meat vendor for preparing 
sweets arc exempt from attachment — 
Artisan need not be person engaged in 
mechanical employment — It includes per- 
son working in production of some com- 
modity 848 

S. 60 (l) (c) — “Agriculturist” — Culti- 
vation by hired labourers by person hav- 
ing different occupation— Such person is 
not agriculturist 292(l) 

S. 62 (2), (3) — Zenana quarters need 
not be in possession of judgment-debtor 

It is enough if decree-holder considers 
that there may be property of judgment- 
debtor 490Z> 

S. 64 — Mortgage of attached pro- 
perty Part of consideration utilised for 
discharging prior encumbrances having 
charge on such property — Mortgage is 
valid only to this extent 39le 

S. 66 S. 66 applies even where pro- 
perty is claimed against auction-pur- 
chaser’s representative in interest 1436 


Civil P. C. 

: iS. 66— Auction-purchaser no party; 

to suit and indifferent as to which party: 
is entitled to property purchased by him. 
— S. 66^ does not apply — But if one of 
parties is transferee from auction-pur- 
chaser, S. 66 applies 143c- 

S. 68 — Collector has powers similar. 
to those of civil Court — Orders passed by 
him are judicial orders 8686- 

5. 68 — Sale of agricultural land — 
V. P. Notification No. 576-lA, 93 applies, 
to pending execution proceedings 468’ 
S. 80 — Returning ofiScer is not public- 
officer within meaning of S. 80 106i^' 

■ S. 91 — Case of encroachment of pri- 
vate easement — Sanction of Advocate^ 
General is not necessary 789' 

S. 92 — Scheme originally drawn up- 

in proceeding under S. 92 — Application 
for removal of trustee and appointment 
of another to District Judge — District 
Judge has no jurisdiction iu the matter: 
— Proper procedure is by way of suit 
after obtaining sanction under S. 92 273a 
55. 99 and 115 — Compromise decree- 
Omission to record compromise does- 
not affect validity of decree 7386 

5. 100 — Whether it exists and its- 
nature are questions of fact 7546- 

-S. 100 — Existence is question of fact 

But whether there is proof to support, 
that custom is question of law 720 ^a 

S. 100 — Facts admitted — Question 

of limitation thereon is one of law — 
There can be interference 7166 

S. 100 — Language applying partly to 
one set of facts and partly to another but 
whole not applying correctly to either — 
Extrinsic evidence to show which of two 
applies is admissible — Finding on such 
point is one of fact not open to be at- 
tacked in second appeal 6626 


S. 100 — Whether certain land i.s, 
part of occupancy holding is mixed ques- 
tion of law and fact 5886 


6. 100 — Finding as to what was 
meant by witness by use of particular 
word is one of fact 58 (j 

S. 100 ^ alue and sufficiency of 

expert evidence cannot be questioned in 
second appeal 50la 

S. 100 Finding on question of cus- 
tom is finding of fact 5016 

—S. 100— Finding of fact supported by 
evidence is binding in second appeal 422/^ 

6’. 100 Finding that A is son of B 
18 one of fact 3516 
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S. lOO-^Money decree against father 

— Debt found to be for immoral purpose 
— Son’s share cinnot be attached but 
father’s share can be attached — Finding 
that debt is for immoral purpose is bind- 
ing in second appeal 278(l) 

S. 100 — High Court can ignore even 

a point of law .raised before it for 6rst 
time — But where equities of case require 
that it should give effect to such a point 
even though not raised before, there 
is no bar to its taking cognizance of such 
point 143<i 

S. 102 — Suit for value below Rs. 500 

rightly instituted in Honorary Munsif’s 
Court — Munsif informing District Judge 
that he was related to one of parties — 
District Judge transferring case to Munsif, 
not being Small Cause Court — No second 
appeal lies from decision of Munsif 574 

S. 105 (2) — prohibition under 

S. 105 (2) exists only if appeal lies from 
order 553a. 

— Ss. 109, 110 and lX^ — Proceedings 

for contempt of High Court — Notice to 
show cause why non-applicants should 
not be convicted and punished — One of 
accused being advocate — Conviction and 
fine imposed — Application for leave to 
appeal to Privy Council — Held proceed- 
ings were of criminal nature and S. 109, 
S. 110 or S. 112 has no application 

Slla 

S. 109 (c) — For certifying case as fit 

one, issue must be of general importance 

424 

S. 110 — Two cross appeals filed in 

High Court separately disposed of — 
Plaintiff’s appeal dismissed — Defendant’s 
appeal allowed — ^Merely by fact of allow- 
ing cross-appeal by defendant, dismissal 
of plaintiff’s appeal docs not cease to be 
one of afbrmance (FB) 374 

S. 115— Order passed under S. 115 

is not appealable 889c 

,S'. 115 — Order under — High Court is 

reluctant to interfere in revision — But if 
lower Court has not exercised discretion 
in judicial manner High Court can inter- 
fere ^ 740 

S. 115 — Substantial injustice done 

to party by decreeing wages burred by 
time — IJigb Court can interfere in revi- 
sion 716c 

S. 115 ^Matter judicially considered 

by lower Court — Higli Court will not 
interfere in revision with its exercise of 
discretion— Failure to consider applica- 


Civil P. C. 

tion judicially is material irregularity in 
exercise of jurisdiction 705 

S. 115 — Munsif making complaint 

after deciding case — Criminal P. O,, S. 
439 does not apply but S. 115 applies 

^ 696a 

5. 115 — Refusal to allow amendment 

is case decided 651a 

^ S. 115 — High Court cannot under 

inherent power dictate to subordinate 
Court how to decide particular point — It 
cannot exercise revisional power under 
S. 151 (FB) 5995 

S. 115 — High Court will exercise 

powers only in most exceptional cases — 
It cannot ignore provisions of Tenancy 
Act — Application barred under Tenancy 
Act cannot be treated under S. 115, Agra 
Tenancy Act Ss, 253 and 264 514 

S. 115 — Question as to existence of 

sufficient cause for adjournment is one of 
fact 476 

S. 115 — Court having' jurisdiction to 

set aside award on proof of misconduct — 
No revision is competent even if Court 
took erroneous view of law 456 

S. 115 — Court having jurisdiction to 

decide application for refund of Court-fee 
not doing so — Revision is competent 

4556 

S. 115 — Order of dismissal on merits 

— Court restoring same — High Court 
held could interfere and set aside order 
of restoration. 3986 

S. 115 and O. 23, R, 1 — Order under 
O. 23, R. 1 — If trial Court has not exer- 
cised discretion judicially, High Court 
can interfere in revision 381 

^ 115— Order refusing amendment 

in case decided’ within meaning of S. 116 

353a 

115 Suit pp promissory note — ■ 
Plaintiff finding his suit as such may fail, 
applying for amendment by falling back 
on original consideration — Amendment 
held should be allowed — Refusal is dis- 
regard of express provision of law 3536 

S. 115 — Case decided’ — Interlocu- 
tory order terminating proceeding started 
by application is case decided if such 
proceeding is distinct from suit 363c 

S. 115 — In doubtful cases. Court 
should err on side of entertaining revision 
rather than refusing to do so 353d 

S. 115 — Court disallowing decree- 
holders’ prayer to attach property of 
judgment-debtor without adequate rea- 
sons by allowing objections of third party 


17 


Civil P. C. 


Subject Index, 1936 Allahabad 

Civil p. c. r 


before attachment is effected — High 
Court should interfere in revision 3436 

S. 115 — High Court considering 

■whether case comes under any clause in 
S. 116 — It necessarily considers it on 
merits 3106 

5. 115 — Local Government confer- 

ring power on District Court under pro- 
viso to S, 3 Companies Act — That Court 
has exclusive original jurisdiction — But 
this ^es not oust revisional jurisdiction 
of High Court — District Court acting 
tinder Companies Act is subordinate to 
High Court 310c 

S. 115 — Mere error 'of law in deci- 
ding case by Court having jurisdiction is 
not illegal or irregular exercise of juris- 
diction — But Court not judicially consi- 
dering what it ought to have done — There 
is illegal or irregular exercise of same 

310(/ 

— S, 115 — Permission to withdraw suit 
and bring fresh suit granted — Criterion 
ifor revision is to see whether Court has 
applied its mind 284 

S, 115 — Bidder applying for not en- 
forcing sale on ground that he has bid 
under misapprehension — Court believing 
him and ordering return of deposit — 
There is no material irregularity in exor- 
-cise of jurisdiction 204 

Ss. 115 and lol — Court considering 

matter judicially and refusing to exercise 
discretion under S. 151 — S. 115 does not 
apply 49 

S. 115 — Judgment-debtors jointly 

and severally liable for decree — Applica- 
tion for reference to arbitration bv do- 
cree-holder and only some of them — ^ 
'Order of reference by Court is illegal — 
Revision is competent 34 

Ss. 144 and 14S — Order of Higli 

Court ordering rdmoval of materials with- 
in certain time — Application by judg- 
ment-debtor to Munsif’s Court to obtain 
possession of land and building — Order 
that possession should not be given to 
him but that the building should be de- 
molished by Court Amin at expense of 
judgment -debtor and furtlier that period 
taken by Court in deciding judgment- 
debtor's application should be excluded 
from period fixed by Iligb Court for re- 
-moval of materials — Order held not one 
■under S. 148 but one under S. 144 S73a 

Ss. 144 and 2 — Order under S. 144 is 

•decree 8736 

Ss. 144, 11, 141 and 0. 2, B. 2 — 

1935 Indexes (All.) — 3 A 4 


Restitution proceedings — 8. 141 does not 
require that O. 2, R. 2 or S, 11, Expl, 4 
should be applied to such proceedings — 
Application under S. 144 for principal 
amount allowed — Subsequent applica- 
tion for interest is not barred 196 

Ss. 144 and 47 — Appeal dismissed 

with costs to respondents — Application 
for execution of entire decree for costs by 
one of respondents — Objection that de- 
cree was joint one dismissed — Subsequent 
issuing of warrant in execution and order 
that whole costs deposited should be paid 
to applicant — No appeal filed from such 
order but appeal from order dismissing 
objection allowed and execution applica- 
tion held should be dismissed — Applica- 
tion for refund by judgment-debtor of 
amount deposited in Court and paid to 
execution decree-holder— Neither S. 144 
nor S. 47 applies 126a 

S. 144 — Restitution can be allowed 

under S. 144 only in case of variation or 
reversal of decree by appellate Court 

1266 

" ' Ss, 144 and 47 — Restitution is con- 
verse of idea embodied in S. 47 126c 

S. 144 — Winning party is entitled to 

be restored to i)roi)erty free from all en- 
cumbrances — Restitution can be claimed 
not only against party but also against 
persons deriving title from him 65a 


S 145 — Amin entrusting property 

attached in execution to suppurddar is 
not surety within the meaning of S. 145 
and liability cannot be enforced in exe- 
cution proceedings YtiS 

S. 14-5 — Attached property entrusted 

to person — Latter failing to produce 
them — Suit by decree-holder against such 
person— S. 14-5 is no bar 373 


S’. 140— Single Judge can decline to 

receive aiipcal insutticiently stamped — 
But where it has been received, ho can- 
not subsequently reject it on ground of 
insulliciency of court-fee (FB) 620(2)6 
Ss. 151, 1-52 and 153 — Decree grant- 
ed on plaint giving wrong name of defen- 
dant — Application for amendment — Pro- 
cedure under inliercnt powers 014 


S. 151 S. 151 merely preserves in • 
licrcnt power of Court (FB) 500a 

S. 151 High Court cannot under 
inherent power dictate to subordinate 
Court how to decide particular point — 
It cannot exercise revisional power under 
S' (FB) 5006 


18 


Subject Index, 1935 Aldahabad 

Civil P. C. 


Civil P. C. 

S. 151 — Refusal of lower Court to 

allow certain question to witness cannot 
be interfered with (FB) 599c 

S. 151 — Two out of three arbitra- 
tors related to one of parties — Court has 
inherent power to supersede reference 

281 

Ss. 151 and 115 — Court considering 

matter judicially and refusing to exercise 
discretion under S. 151 and S. 115 does 
not apply 49 

S. 151“ Order under, is not appeal- 
able 27 a 

• — —S. 151 — Court has inherent pow*er 
to make such orders as to prevent abuse 
of process of Court 27c 

S. 152— Entry in decree made on 

application of party and after heariug ob- 
jection of opposite party— Court cannot 
correct such entry on application cC op- 
posite party behind back of applicanu 841 

O. 1, i?. 9 — Non-joinder of necessary 

party by itself is no ground for dismis- 
sing suit — But Court cannot pass infruc- 
tuous and ineffective decree But if Court 
is in a position to pass decree capable of 
execution in spite of absence of some 
parties, it can pass decree 1106 

O. l.R. 9 — Interest of person not 

made party distinct from interest of per- 
sons who are parties — Rights and interest 
of parties actually before Court can bo 

dealt \Yith ilOc 

-O. 2, 11. 2 — Two separate and un- 
connected buildings erected on land — 
Suit for removal of one and possess on of 
land underneath dismissed — Subsequent 
suit for removal of other is not barred 

790 

— — 0.2, B. 2 — Instalment bond — Credi- 
tor entitled on default of instalment to 
sue for whole amount or for instalments 
duo — Creditor waiving right to sue for 
whole amount and suing only for insfal- 
ments-“0. 2, R. 2 is no bar to future 
claim in respect of further instalment 

461 

O. 2, B. 2 and S.‘i. 11, 141 and 144 — 

Restitution proceedings — S. 141 does not 
require that O. 2, R. 2 or S. 11, J’ixpl. 4 
should be ai)pliod to such proceedings — 
Application under S. 144 for principal 
amount allowed — Subsequent application 
fer interest is not l)ai red jy5 

O. 2, J:. 2 — Causes of action dif- 
ferent — Xo bar under O. 2, R. 2 1746 

O. 2, li. 2 {l'(>fore ampyifln'ent of 
1929)— Suit for redemption — I’laintin' 


getting preliminary decree— Deposit of 
decretal amount — Final decree — Posses- 
sion not given to plaintiff by defendant — 
Suit for mesne profits from date of final 
decree is not barred 96 

0. 2, B. 2 — Cause of action refers 

only to grounds set forth in plaint — It 
has no relation to defence or relief asked 
— Plaintiff’s claim for contribution of 
expenses in Privy Council case without 
reference to having acted as manner or 
agent of defendant — Alternative relief 
based on having acted as manager — Pre- 
vious suit based solely on either ground 

— Second suit is barred to extent of al- 
ternative relief 81 

0. 3, B. 4 — Application for substitu- 
tion and execution signed by pleader and 
accompanied by vakalatnama— Place in 
vakpdatnama for pleader’s name left blank 
and no signature of pleader in it — It i& 
not in accordance with law and does not 
save limitation 727a 

O. 5, R. 15 (as amended by Allaha- 

oad High Co7irt) — Pardanashin lady is not 
person who cannot be personally served 
~ Lady present in house — Merely serving 
sumn.oDS intended for pardanashin lady 
on nalo member is not sufficient require- 
ment of law 660 

0. 6, B. 17 — Refusal to allow amend- 
ment is case decided 651a 

U, 6, B. 17— Suit objecting to 'cons- 
tructions made by defendants on certain 
plot — Plaintiff not knowing in what capa- 
city defendants made construction — 
Plaintiff applying for amendment of 
plaint on defendant’s reply — Held it 
should be allowed 6516 

— ^0. 6, i2. 17 and S. 115— Order re- 
fusing amendment in ‘case decided^ 
within meaning of S. 115 353a 

— “O. 6, R. 17— Suit oh promissory note 
Plaintiff finding his suit as such may 
fail, ppplyinr' for amendment by falling 
back on original consideration — Amend- 
nient held should be allowed — Refusal 
:s disregard of express provision of law 

3536 

O. 7, B. 1— Court finding that value 
of relief has been over-valued — Court’s 
(luty is to return plaint for presentation 
in proper Court It is not necessary that 
defendant, should state that relief has 
been over-valued to oust jurisdiction of 
one Court 257 

^ ^ does not apply where 

plaintiff or defendant has already ap- 
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peared but has failed to appear at ad- 
journed date 210a 

O. 9, 2i. 13 — Finding as to sufiBcient 

cause is necessary 565a 

■ O. 17 and O. 9 — O. 9 does not apply 

where plaintiff or defendant has already 
appeared but has failed to appear at ad- 
journed date 210a 

O. 17 JR. 1 — Question as to existence 

of sufficient cause for adjournment is one 
of fact 476 

O, 1/, H. 1 — O. 17, R. 1 applies 
to adjournment made at party’s ins- 
tance as also by Court on its own motion 

2105 

O. 17, a. 2 — Case fixed for final 
hearing — Adjournment asked by pleader 
refused'“Pleader saying no instruction — 
Decree passed'-Defendant’s remedy is by 
appeal and not by application under 
O. 17, R. 2 5655 

O. 17, M. 3 — Plaintiff appearing in 
person and by counsel — Adjournment re- 
fused Dismissa* of suit on absence of 
both is dismissal on merits and not for 
non- appearance 398a 

-Q. 17, 3 Order of dismissal on 

merits — Court restoring same — High 
Court held could interfere and set aside 
order of restoration 3985 

O. 17, H. 3 — Plaijitiff present at 
earlier hearings and as’ced to produce 
evidence — Pleader present with adjourn- 
ment application — Adjournment refused 
— ^^Suit dismissed — Suit held was dis- 
missed on merits and not for default 

210 c 

0. 20, M. 5 — Order on objections to 
award should comply wit’h O. 20, R. 5 

519a 

^ O. 20, 12 — Decree for possession 

with mesne profits — Amount for mesne 
profits not specified Court-fee on mesne 
profits need not be paid till mesne profits 
are ascertained 206 

* O. 20, I'C. 12 Prospective damages 
on tort must be given in decree itself and 
cannot be determined in execution — 
Order of Court in decree that it will be 
determined ia execution does not give 
executing Court jurisdiction to deter- 
mine it O. 20, R. 12 has no application 

186 

O. 21, JR. 2 — For application of R. 2, 

some allegation of understiuding as to 
adjustment between judgment-debtor and 
decree-holder is necessary — Judgment- 
debtor cannot decide for himself and act 
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on supposition that decree has been 
wholly or partly adjusted 513 

O, 21, a, 2 — Decree binding — De- 
cree payable in instalments — Execution 
taken by decree-holder — Application by 
judgment-debtor that matter had been 
adjusted between parties by compromise 
by which decree was allowed to be paid 
again in instalments and Court finding it 
true Court can allow such adjustment 

155(2) 

O. 21, M. 6 — Limitation runs only 
from date of final order — Order of Court 
merely directing office to prepare certi- 
ficate is not final order on applica- 
tion for transmission of certificate 

757 

O. 21, Mr. 11 and 30 — Application 
for execution of money decree by attach- 
ment and sale — Part of property hypo- 
thecated to decree-holder as security 
bond — Objection by judgment-debtor 
that suit on bond should be instituted 
first is not maintainable 179 

■ O. 21, Mr. 24 and 41 — Process signed 
by amin but not bearing seal of Court — 
Attachment is illegal Hence removal of 
such property is not offence 214a 

O. 21, M. 32 — Decree for injunction 
Separate suit for damages is not the 
only remedy of decree-holder 480a 

0. 21, M. 32 Decree for injunction 
^ Judgment-debtor by his own act mak- 
ing it impossible to obey decree — He is 
liable to puy compensation 480c 

0. 2l, M. 32 Decree for injunction 
against several persons jointly— All joint- 
ly and severally responsible for disobedi- 
ence— Death of one will not justify reduc- 
tion of amount which decree-holder is 
entitled to get as compensation 480iZ 
“~“0. 21, M. 44 Attachment made — 
Presumption is that all formalities have 
been complied with 436 

0. 2l, M. 53 Representative of 
holder of attached decree is person en- 
titled to malce objection in execution 
proceedings of that decree 125a 

21, M. 58 R. 68 does not apply 
to mortgage-decree for sale 8975 

21. M. 58 — Third party cannot 
object to attachment being made before 
attachment is actually made 343a 

O. 21, M. 58 Court disallowing de- 
ciee-holder s prayer to attach property 
of judgment-debtor without adeiiuate 
reasons by allowing objections of third 
party before attachment is effected — 
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High Court should interfere in revision 

3436 

' — “0. 21, M. 58 and S. 47 — Legal repre- 
sentative of deceased judgment-debtor 
brought on record — Objection to attach- 
ment by him that property belongs to 
him is under S, 47 and not under O. 21, 
K. 58 183(1 

0. 21, B. 58 — Procedure to be fol- 


lowed under, should not be summary 

183c 

O. 21, B. 69 (l) — Sale adjourned — 


Omission to mention hour is not mate- 
rial irregularity 182a 

O. 21, B. 84 — Bidder applying for 


not enforcing sale on ground that he has 
bid under misapprehension — Court be- 
lieving him and ordering return of de- 
posit — There is no material irregularity 
in exercise of jurisdiction 204 

0. 21, Br. 85 and 86 — Discretion re- 


ferred to in li. 86 is confined to forfei- 
ture of deposit and not to re-sale of pro- 
perty 243 

0. 21, B. 90 — Sale adjourned — Omis- 


sion to mention hour is not material ir- 
regularity l82a 

O. 21, B. 00 — Objection that sale 


proclamation was not posted in locality 
and beat of drum was not properly made 
— Negative evidence let in ))>' judgment- 
del)tor — Kvidence to contrary by decree- 
holder — Test as to genuineness of objec- 
tions is to see wliether judgment-debtor 
is willing to purchase property and to 
make deposit 1826 

0. 21, Bv. 91, 92 (3). and 93— Auc- 


t lon-i)nrchascr cannot maintain separate 
suit for refund of purchase money on 
ground that judgment-debtor has no 

saleable interest -170 

■-(). 21, B. 100 —Application under 


Court should allow parties to adduce 
evidence 4o/rt 

O. 21 B 195 — Private defence — 


Attachment efiected legally under good 
order — Accused is not entitled to right 
of private defence — Omission to record 
reasons in order of appointment of vakil 
lo etVect attachment held did not make 
jxttachiTient illegal 49()a 

-O. 21, Bi'. 122 and 123 (Rules fram- 


ed hy Allahal)ad High Court) — Commis- 
sioner appointed lo attach movealdes — 
He appointing supurdar without permis- 
sion of Act ap. 

proved by Court — 8upiu;?t(lar is Iia?jle 

0 . 21 , 11 . 

• * • . j 
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High Court ) — Dispute between decree- 
holder and his shahnas — Execution Conrt 
has no jurisdiction to adjudicate on such 
dispute 102a 

O. 22 — O, 22 is not applicable to 
execution proceedings 276 

O. 22, B. S — Suit for possession of 

land and demolition of buildings thereon 
made by defendants decreed — Appeal by 
all defendants — Death of one of appel- 
lants but legal representative not brought 
on record — Appeal does not abate en- 
tirely 640 

O. 22, B. 3 — Suit by more persons 

than one in their individual capacities — 
Death of one of them and appeal by de- 
fendants —When heirs of deceased res- 
pondent should be on record stated 

106a 

O. 22. B. 12— Allahabad High Court 

amendment is not reti*ospective — Suit 
abating after preliminary decree — Unless 
abatement is set aside, final decree can- 
not be prepared even if amendment is 
passed in meantime 180 

• 0. 23, B. 1 — Order under O. 23, R. 1 

affecting valuable rights acquired by per- 
sons not impleaded to such proceeding — 
Order is not binding on such persons 

8o3a 

O. 23, B. 1 — Order under — High 

Court is i*eluctant to interfere in revision 
•^But if lower Court has not exercised 
discretion in judicial manner, High Court 
can interfere 740 

• 0. 23, H. 1 — Order under O. 23, R. 1 

— If trial Court has not exercised cliscre- 
tion judicially, Higli Court can interfere 
in revision 381 

I O. 23, i*. 1 Permission to withdraw 
suit aud bring fresh suit granted — Crite- 
rion for revision is to see whether Court 
has applied its mind 284 

O. 23, B. 3— Rule 3 is mandatory 

137a 

O. 23, B. 3 — “Lawful " includes 
agreements which are voidable — Party 
executing compromise cannot avoid it 
under O. 23, It, 3 onground of fraud 1376 

O. 2'i, — 23, R. 3 does not 

provide for inquiry into disputed facts 
collateral to terms of compromise 137c 
O. 26, B. 1 Court appointing more 
than one commissioner — There is no error 
of law ^ 422a 

O. 32, Br. 3 and 4 — Decree against 
minor without appointment of guardian- 
ad litem is nullity— But mere irregularity 
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in appointment of guardian does not ren- 


der decree nugatory if guardian has been 
appointed 7786 

O. 33. B. 1 — Deposit of sum equal to 

fee payable on succession certificate is 
not court-fee on application for succes- 
sion certificate — Test of pauperism is to 
see whether applicant can pay court-fee 
on application and not sum to be depo- 
sited 735 

O. 33, R. 1 (2) — Hindu joint family 

business of father and son — Father alone 
can verify plaint 2806 

O. 33, B. 15 — O. 33, R. 15 regulates 

procedure and is imperative and not di- 
rectory (FB) 7236 

^ 0. 33, B. 15 — Application for per- 

mission to sue in forma pauperis dismissed 
— If Court has awarded costs to Govern- 
ment and opposite party, these must be 
paid prior to filing plaint in suit — But if 
costs are either disallowed or no order 
made as regards them, suit can be filed 
without making payment of costs of Gov- 
ernment or opposite party (FB) 723c 

0. 34, B. 1 — Person claiming as 

owner — Title should not be tried in mort- 
gage suit 205 

O. 34, Br. 2, 4 and 11 — R. 4 is im- 
perative and interest must be allowed for 
six months after mortgage decree under 
R. 2 — Court has no discretion to allow 
lesser interest under R. 11 1003 

O. 34, B. 4 — Preliminary decree — 

Appeal thereon dismissed with costs — 
Application for amendment of final decree 
so as to include costs allowed — Applica- 
tion for execution of final decree — Time 
should be construed from date of order 
allowing amendment application 600 

O. 34, B. 4 (3) — Suit on mortgage by 

conditional sale — Court is bound to pass 
decree for foreclosure 778c 

0. 34, B. 5 — Application for execu- 
tion of money decree by attachment and 
sale — Part of property hypothecated to 
decree- holder as security bond — Objec- 
tion by judgment-debtor tliat suit on 
bond should be instituted first is not 
maintainable 179 

O. 34, B. 6 — Plaintiff claiming per- 
sonal decree in plaint — Defendant not 
denying it nor Court mentioning anything 
about it in decree — Subsequent applica- 
tion ui/der O. 34, li. 6 is not barred by 
res judicata 411u 

0. 34, R. 6 — Charge created by ope- 
ration of law — Charge-holder is not dis- 


21 
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entitled from pursuing personal remedy 

4116 

O. 34 Br. 7, 8 and 10 — Suit for re- 
demption — Plaintiff getting preliminary 
decree — Deposit of decretal amount — Fi- 
nal decree — Possession not given to plain- 
tiff by defendant— Suit for mesne profits 
from date of final decree is not barred 96 

O. 34, B, 14— Suit on mortgage of 

joint family property executed by father 
— Mortgage found to be invalid to certain 
extent and simple money decree for such 
amount passed against father — Creditor 
can attach and sell mortgaged property in 
execution of simple money decree — O. 34, 
R. 14 is no bar 607 

O. 39, Br. 1 and 2 — Decree for in- 
junction — Judgment-debtor failing to do 
act — Attachment can continue for three 
months 4806 

O. 41, B. 22 — Appeal by defendant 

and cross objection by plaintiff — Latter 
allowed — Plaintiff appealing from decree 
— Defendant can either file cross-appeal 
or file cross- objection to plaintiff ’s appeal 
— In either case appellate Court can dis- 
pose of entire suit. 404 

O. 41, B. 22 — Cross-objection may 

be taken against co respondent also if 
there is community of interest between 
him and appellant 134 

0. 41, B. 25 — Order remitting cer- 
tain issue to trial Court is not appealable 

140 

0. 43 (1) (m ) — No second appeal lies 

from order in appeal under O. 43 (l) (m) 

738n. 

— *0. 44, B. 1 — Value of appeal beyond 
jurisdiction of single Judge — He cannot 
dismiss application for leave to appeal 

(FB) 620 (2)c 

O. 44, B. 1 — Application for leave 

without copies of decree and judgment — 

If application is rejected, there is no 

longer any appeal pending (FB) 620 (2)rf 

O. 47, B. 1 — Suit for possession of 

revenue free land — Profits calculated by 

taking fasli year and not year as in 

General Clauses Act — Held there was no 

error on face of record — Argument of 

deduction held should be made in original 

order and not at time of review 642 (l) 

“ > B- 1 Decree of Small Cause 

Court Revision to High Court dismissed 

Lower Court is competent to entertain 

application for^ review of judgment, as 

there is no hi'erger' of decree of Small 

Cause Court in tiie High Court 435a 

/ < 

« 
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O. 47, M. 1 — Commissioner under 
XVorkmen’s Compensation Act cannot re- 
view his order 4086 

’0. 47, M. 8 — Review application 
granted Court has discretion to rehear 
case 435^ 

Sch. 2, Para. 1 — Parties to execution 
application cannot file application for re- 
ference to arbitration 1256 

Sch. 2, Para. 1 — Judgment-debtors 
jointly and severally liable for decree — 
Application for reference to arbitration 
by decree-holder and only some of them 
Order of reference by Court is illegal — 
Revision is competent 34 

‘Sch. 2, Para. 15 — Arbitrators arriv- 
ing at decision but waiting for signing 
award One of them changing his mind 
and not signing it — No misconduct is 
constituted 9 q 

Sch. 2, Para. 16 — It is not for arbi- 
trator to dismiss or decree suit 372a 

Sch. 2, Para^. 17 aud 19 — Agree- 
ment of reference to arbitration — Nothing 
in writing produced — It cannot be order- 
ed to bo filed under Para. 17 886 

Companies Act {7 of 1913) 

S. 3 — Local Government conferring 
power on District Court under proviso to 
S. 3— That Court has exclusive original 
jurisdiction — But this does not oust re- 
visional jurisdiction of High Court— Dis- 
trict Court acting under Companies Act 
is subordinate to High Court 310c 

-Ss. 6 and 54 — To vary conditional 
rights and privileges given to various 
share. holders by strictly complying with 
articles of memorandum does not amount 
to alteration of conditions in memoran- 
dum To ascertain riglits of particular 
classes of shares, memorandum must be 
read as a wliole 310<7 

S. 54 — Resolution sweeping away 
rights and privileges of ordinary and de- 
ferred shares and leaving both precisely 

witli same rigiits valid — But proposal to 
make t liese I wo classes into one involves 
consolidation modifying memorandum 

310/ 

S- 1<j 3 Company varying rights of 
dilTovent classes of shares in exercise of 
powers given by memorandutn and arti- 
cles is not tantamount to coniproinise or 
arrangement within meaning of S. 103 

310c 

5. 230 Proceedings under are 
domestic proceedings — Orders passed 


Companies Act > 

thereunder do not bar suit against third 
party 995c 

Compromise 


* Compromise given effect to in decree 
—It is not collusive unless it is fraud on 
rights of third parties 7716 

Decree— Construction —Instalments 
to be paid on specified dates— If 3 instal- 
ments fell into arrears, decree-holder 
would be entitled to recover entire 
amount Held that 3 instalments falling 
due was not enough — Payment of any o1 
them should not be made 748a 

Contempt 


Proceedings for contempt of High 
Court Notice to show cause why non- 
applicants should not be convicted and 
punished— One of accused being advocate 
“Conviction and fine imposed — Applica- 
tion for leave to appeal to Privy Council 
Held proceedings were of criminal 
nature and S. 109, or S. 110 or S. 112, 
Civil P. C. has no application 811a 

Contempt of Court — Division Bench 
holding that contempt has been commit- 
f'®d Application for leave to appeal to 
Privy Council— Order of Division Bench 
that contempt has been committed is 
final 3115 

High Court has jurisdiction to punish 
for contempt of Subordinate Courts 117a 


Sending threatening notice to defen- 
dant in pending suit to withdraw plea 
taken by him in written statement is 
contempt — Pleader who sends it himself 
On behalf of his client is also guilty of 
contempt 1176 

Contempt of Court There can be no 
justification even if writer believes what 
he states to be true— He cannot lead evi- 
dence to establish truth of his allegations 

. 38a 

flection manifesto slandering whole 
judiciary to secure vote is not only con- 
temptible but almost criminal 386 

Contempt of Court 

High Court can award costs 1013a 






. , *»iKC4xugaLori0s aeiama- 

tory of presiding officer— Proceedings for 
contempt of Court should not be taken— 
Proper remedy is by way of complaint 

« .olf r, tlef-tmation under 

Penal Code 896 

— Aspersion need not be * against 

paiticular Judge as to particular case la 
i articular type unprecedented, still 
contempt can be punished 16 
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Contempt of Court 

Punishment for — Court has inherent 

power — It is not restricted by Criminal 
P. C., S. 194 Ic 

** Publication held amounted to con- 

tempt of Court of which High Court was 
bound to take cognizance for purposes of 
«.dministratioQ Id 

Proceedings for — Object is nob to 

•vindicate character of particular Judge 
but to protect administration of justice 

Ic 

Contract 

Agreement to lend money cannot be 

specifically enforced 688 

■ Parties cannot contract themselves 

•out of statute 619 

Deed executed by one party accord- 
ing to agreement — Both parties are 
bound 4:11c 

Contract Act (9 of 1872) 

■ --Ss. 23 and 25 — Compromise— Two 

-considerations, one being void and other 
good — Compromise is valid 862(i 

* ■ ■ Ss. 23 and 24 — Conveyances — One 
party performing his part — Other party 
incompetent to perform portion of his 
part — Other part can be enforced 862/i 

Ss. 23, 25 and 65 — Mortgage of 

occupancy land forbidden by Tenancy 
Act — It cannot be enforced nor can 
plaintiff sue for promises of payment of 
principal and interest in it — But he can 
recover money advanced under S. 65 256 

■ S. 25 — Receipt containing acknow- 

ledgment of previous debt may not be 
•mere acknowledgment — It may amount 
to implied promise to pay — Even then it 
•does not give fresh cause of action — But 
if there is fresh consideration, new cause 
of action arises 1295 

S. 30 — Satta transaction need nob 

be gambling transaction if either of par- 
ties intends to make delivery of goods in 
oase of breach of contract 247c 

S. 3t — Family dispute — Compromise 

entered into and decree passed held per- 
manently binding on family 862c 

** S. 61 — No appropriation by either 
•creditor or debtor —Payment should be 
.applied in discharge of debt in order of 
time and if all are of same date, in dis- 
charge of each debt proportionatelv 

(FB) 2215 

S. 65 — Mortgage of occupancy land 

forbidden by Tenancy Act — It cannot be 
•enforced nor can plaintiff sue for promises 
of payment of principal and interest in 


Contract Act 

it — But he can recover money advanced 
under S. 65 256 

S. 69 — One of mutawallis in posses- 
sion of bulk of income of property — Pay- 
ment by him to beneficiaries —He is nob 
entitled to contribution from co-muta- 
walli 758 

S. 239 — Hindu joint family cannot 

form partnership with another firm 623 

Co-sharer 

Suit for village profits — Lambardar 

claiming lambardari haq and collection 
charges in second appeal — Lambardar’s 
right being statutory held could be 
pressed at the stage of second appeal 976 

Lease by him of his sir and khudkast 

for non-agricultural purpose — Building 
erected on such land — Other co-sharer can 
sue for demolition of such building 967 

Several co-sharers in Mahal — Some 

having sir rights — All of them are pro- 
prietors of area comprised in sir — Person 
whose sir it is, is nob entitled to transfer 
whole of proprietary title — If he does so, 
it '■is valid only to the extent of his share 

781a 

Sir rights — Nature of and what it is, 

mentioned .7815 

Mahal — Several co-sharers — One of 

them in occupation cannot be forcibly 
ejected by others 781c 

Co-sharer is not presumed to know 

contents of registered document executed 
by person denying his title — But if trans- 
feree takes possession of property as to 
give notice that his right is denied, 
transferee’s possession is adverse 774c 

Undivided mahal — One co-sharer 

transferring land — Others are entitled to 
set aside alienation and eject transferee 

771c 

Co-owner — Party wall — One co- 

owner has no right to do any act so as to 
interfere with other’s reasonable use of 
wall 649 ^, 

One of joint owners is not entitled 
to make building without consent of 
other owners If building is erected long 
ago and no suit is brought by others, 
consent is presumed Suit must be 
brought within reasonable time 556 
Co-sharer in possession of plot as his 
khudkasht has right to mortgage it — 
Onus of proving different rule is on party 
alleging it. 265 ^ 

Co$ts 

“ Court awarding costs in contempt of 
Court proceedings can recover it as a 
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Costs !• / ’ r 

decree Hinder its inherent jurisdiction 
' lOlSb 

Application for permission to sue in 
forma pauperis dismissed — If Court has 
a^varded costs 'to Government and oppo- 
site party, these must be paid prior to 
filing plaint in suit — But if costs are 
either disallowed or no order made as 
regards them, suit can be bled without 
making payment of costs of Government 
or opposite party (FB) 723c 

Court-fees 

+ Deficiency^ of court-fees ordered to 
be made good — Court rejecting plaint 
under O. 7, E,. 11 — Plaintiff filing res- 
toration axiplication after making good 
deficient court-fee— Court can treat such 
application as fresh plaint under O. 7, 

R. 13 and can allow court-fee paid on 

rejected plaint to be counted towards 
court-fee on fresh plaint under S. 149 
and S. 151, Civil P. C. <J85 

Suit for declaration with consequen- 
tial relief— Plaintiff cannot give arbi- 
trary valuation in plaint 849a 

Question as to proper valuation rais- 
ed— Inquiry made by trial Court and 
decision based on evidence and sound 
reasons — Finding should not be disturbed 

8495 

— Appeal filed in High Court — Insuffi. 
ciency of court-fee in lower Courts al- 
leged — Jurisdiction lies with Bench 

^ , (FB) 8175 

Declaratory suit— Suit capable of 
falling under S. 39 or S. 42, Specific Relief 
Act — Plaintiff treating suit as one falling 
under S. 42 — Court cannot treat suit as 
one falling under S. 39 for purposes of 
court. fee, though it may dismiss it under 

S. 42 if it finds that further relief should 

have been asked— (Per F. ]i.- Bennet, J 
contra) (FB) 817a 

Court lias ample power to decido 

substance of plaint for determining court- 
fees payable (FB) Slid 

Question should be decided witJi re- 
ference to relief prayed for in plaint — 
Fiscal enactment should be construed 
strictly G07rt 

Court having jurisdiction to decide 

application for refund of court-fee not 
doing so — Revision is competent 4555 

Decree for possession witli mesne 

profits — Amount for mesne profits not 
specified — Court-fee on mesne profits 
need not bo paid till iiiosno profits are 
ascertained 200 


Court-fees / 

— Suit for enforcement of mortgage — 
Prior charge in favour of plaintifi' men- 
tioned in plaint— Prayer for selling pro- 
perty subject to prior chaise — Court-fee 
on amount due on suit mortgage and Rs. 10 
for declaration of validity of prior mort- 
gage are sufficient — Ad valorem court-fee 
on money due on prior mortgage is nob 
necessary 100 

Court-fees Act (7 of 1870) 

“ 5 Taxing officer can make re- 

ference only in regard to the payment of 
tho court-fee in the High Court 

o. 12(1) Refund — Application for, 
shall be filed in Court in which plaint is 
filed Suit need not be pending for de- 
citiing it 455^ 

■ iS. l9_Da?uZ Sch. 1, Art. 11 — Ijetters 
of administration cannot be issued unless 
court-fee necessary is paid— Whether 
letters of administration is necessary ab- 
solutely or applied only by wav of pre- 
caution is immaterial— S. 19-D, Court-fees 
Act, has no application to question as to 
wliether court-fee is necessary 449 


-If/. 1/ (6) Suit with prayer for 
injunction and prayer for framing scheme 
So that plaintifi and defendant may carry 
on service of idol and enjoy emoluments 
of office separately is in nature similar 
to partition suit -Art. 17 (6) applies 

292 (2^ 

Sch. 1, Art. 1 and Sch. 2, -4r/. 17 (3> 
—Plaintiff requiring not only mere dec- 
laration but cancellation of deed also— 
S. 39, Specific Relief Act, applies and ad 
valorem court-fee is necessary 207a 


_c! 1 Sch. 2, Art. 17 (8) 

Suit for declaration of invalidity of 
document and for avoiding it — Deter- 
mination of court-fee to be paid — Tests 
1 ndicatGcl 207i 

Sch. 2, Art. 17 (iii) — Suit for declara- 
tion tliat mortgage bond is not enforce- 
able and that family property mortgaged, 
could not be sold in execution of mort- 
gage decree— Latter relief is merely de- 
claratory relief and not consequential 

. 6675 

Sch. w, Art. 20 Indian and Colonial 
JJivorce Jurisdiction Act (192G), S. 1, 
Proviso (a) — Court-fee applicable to 
llivorce Act cannot be aiiplied to peti- 
tion under Act of 192G 791 

Criminal Force 


Wlietlicr can be used — Rumour 
tliat Mahomedans were killing cow— 




Criminal Force 
Hindus’ feeling enraged — Hindus are not 
entitled to prevent their feelings being 
hurt by resorting to violence 931 

Criminal P. C. (5 of 1898) 

S. 44 — If police oflScer concocts false 

story and reports false story he does not 
come within Lim. Act, Sch. 1, Art. 2 

(FB) 5386 

S. 103 (l) — Person having two con- 
victions for serious crime is not respect- 
able inhabitant 520ft 

S. 110 — Mukhias and Sarpanches are 

not quasi police witnesses— Their evi- 
dence must be judged from statements 
made — No presumption should be made 
against them 850a 

•'S. 110 — Proceedings under — Police 

officials — Evidence should not be dis- 
carded — It should be judged on^merits 

8506 

S. 110 — Person warning assessor 

that he would be shot if he did not give 
opinion in favour of accused — Held pro- 
ceedings could bo taken against him 638a 

S. 122 — Magistrate should not reject 

sureties on police report 517a 

S. 133— Nuisance — Latrine in pri- 
vate compound — S. 133 not applicable 

926a 

S. 133 — Nuisance — Nuisance not in 

existence but only potential— S. 133 is 
not applicable 9266 

— 6's. 133 and 143 — Order under S. 133 

binds only person against whom it is 
passed — Order under S. 143 cannot be 
passed against person not party to prior 
proceedings 796 

— S. 139“ S. 139 (a) — Court is not 
under obligation to force particular party 
into civil Court — It has inherent power 
to stay proceedings 79a 

Ss. 143 and 133 — Order under S. 133 

binds only person against whom it is 
passed — Order under S. 143 cannot be 
passed against person not party to prior 
proceedings 796 

S. 144 — Person desiring what he is 

entitled to do should have support of 
those responsible for law and order — 
Right to celebrate Ram Lila and to take 
out procession, oven though not exercised 
before should not be disallowed merely 
because another section of people who 
have no manner of right or interest ob- 
ject to it 575 

ib>. 144 — Whether person has know- 
ledge of order promulgated is matter of 
evidence — Order promulgated for several 


ft: 

week's and notice posted in various places 
— Disturbances in city — Ignorance of 
order not pleaded before Magistrate nor 
made one of grounds in appeal — Held ac- 
cused must be deemed to have knowledge 
of order — Prosecution can only prove 
circumstances to enable Court to draw 
proper inference 552 

S. 145 — Forcible dispossession more 

than two months prior to preliminary 
order — Possession of opposite party must 
be maintained 35- 

S. 162 — Sessions Judge should not 

cross-examine accused to confront them 
with statements made to investigating, 
officer 7176 

5s. 195 and 164 — Magistrate record- 
ing statement under S. 164 is “Court” — 
Ofl'ence committed under S. 193, I. P. C., 
cannot be taken cognizance of without 
complaint in writing 341 

5. 202 — Full enquiry — District 

Magistrate can interfere 439a 

5. 202 (l), Proviso — Magistrate can- 
not direct investigation by police until he 
examines complainant on oath — Omission 
to do so vitiates whole proceeding 745 

5. 209 — Case exclusively triable by 

Sessions Court — Magistrate should not 
weigh evidence or give beneBt of doubt 
to accused — He should only see whether 
there is sufficient evidence to commit 
accused 366c? 

S. 219 — Magistrate requiring com. 

plainant as witness under S. 219 — Refusal 
to give evidence — He is guilty of offence 
under S. 179, I. P. C. 267 

S. 237 — Charge framed for off ence of 

rape — Conviction under abetment of rape 
— Amendment of charge unnecessary 935 

5. 237 (l) — Accused and other per- 
sons charged with offence under S. 395, 
I. P. C. — Accused proved to have com- 
mitted offence under S. 458, I. P. C., but 
other persons not found to have accom- 
panied him— Conviction under S. 458 
held was not illegal 4.58 (2) 

5. 239 (d) Complaint that all ac- 
cused had joined to defame complainant — 
Printer charged under S. 501, I. P. C.aiul 
publishers and distributors of notice con- 
taining defamatory matter charged under 
S. 500. Penal Code— Joint trial -Held 
provision of Cl. (d), S. 239 was not 
violated 7 (-(j 

Ss. 253 and 258 — Charge franiod — • 
Magistrate finding accused not guillv Init 
inadvertently referring to B. 253 instead 
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of S. 258 — Order is one of acquittal and 
not of discharge 834a 

Ss. 253 and 350 — Charge framed 

against accused — Magistrate succeeded 
by another Magistrate — Accused dis- 
<iharged under S. 253 — Held accused is 
acquitted and no further inquiry can be 
held — Even if de novo trial is ordered 
•charge framed by predecessor should not 
be ignored 8346 

S. 256 — Charge framed — Prosecu- 
tion witness summoned to appear for 
cross-examination — All accused repre- 
•sented by different counsel — One of them 
leading cross-examination «and others 
helping him by suggesting questions to be 
asked — If no question is asked on behalf 
of one of accused who is present infe- 
rence is that he did not want to do so 

627a 

5. 257 — Magistrate cannot arbi- 
trarily limit number of defence witnesses 
— Witnesses summoned — They must be 
heard or at least reasons for not hearing 
them should be recorded in writing — 
Eailure to do so vitiates proceedings 

6386 

*S. 263 — Magistrate should record 

not only plea of accused but also his 
examination though not in full 2l7c 

— S. 288 — Evidence admitted under 
S. 288 may be treated as evidence for all 
purposes — It does not invariably require 
some independent corroboration (Obiter) 

691 

S. 297 — Misdirection — Judge telling, 

' there is no reason to disbelieve a parti- 
cular witness’ — No evidence by defence— 
No cross-examination contradicting that 
witness — No misdirection 928a 

S. 297 — Charge to jury — No evi- 

dence for defence —Judge discussing the 
evidence for the prosecution — Charge 
cannot be called one sided 928c 

S. 297 — Omission to mention in 

express terms that burden of proof lies on 
prosecution — But whole trend of charge 
showing that Judge has warned jury 
about it — There is no misdirection 

103a 

S. 297 — Judge need not refer to en- 
tire evidence in detail — It is enough if he 
emphasizes all important and essential 
features 1036 

S, 297 — For setting aside verdict 

error in charge should produce erroneous 
verdict 103c 

298 (2) — Judge not telling the 


> 

jury that they were the sole Judges 
of facts on every occasion — Telling 
them at the end of charge is sufficient 

9286 

S. 307 (3) — Verdict of jury perverse 

— High Court can disregard such verdict 

970 

S. 342 — Order of remand that trial 

should continue from stage of framing of 
charge — Accused examined after remand 
—But prosecution not re-cross-examined 
though they were cross-examined after 
framing of charge — Held no interference 
in revision was justified 8l4a 

— S. 342 — Refusal of accused to ans- 
wer questions put to him and refusal to 
sign — For refusing to sign he is liable to 
punishment under Penal Code (1860) 
S. 180 652 

* S. 342— S. 342 applies both to sum- 
mons and warrant cases 217a 

jS. 342 — Summary trial — Mere fact 

that statement of accused has not been 
recorded is not fatal 2176 

Ss. 342 and 537 — Non-compliance 
with S. 342— Defect is mere irregularity 
not fatal to trial unless accused has been 
prejudiced 2L7d 

S. 364 — Refusal of accused to ans- 
wer questions pub bo him and refusal to 
sign — For refusing to sign he is liable 
to punishment under S. 180 Penal Code 

652 

S. 369 — Principle therein applies to 

final orders which are in nature of judg- 
ment— Order of transfer is not in nature 
of judgment and hence can be altered 
, 8156 

S. 369, (as amended in 1923) — Order 

passed in revision by High Court — It 
cannot review it — S. 561-A does not 
modify S. 369 nor clothe Court with any 
fresh power 466a 

^ — S. 369 — Scope of — Power of review 

is not allowed in criminal cases — Remedy 
of aggrieved party is to move Local 
Government 

I S, 369 —Accused discharged — Ap- 
plication to review order of discharge re- 
fused Another complaint on same facts 
to same Magistrate - Transfer application 
Review application held one against 
provisions in S. 369 Proper procedure 
was not to file fresh complaint but to ap- 
ply to Sessions Judge to set aside order 
of discharge 59 

403 Trial of second complaint 
after order of discharge on first 00m- 
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plaint is not barred — Court has jurisdic- 
tion to transfer second complaint to an- 
other Court for trial 606 

Ss. 403 and 369 — Accused discharged 

— Application to review order of dis- 
■charge refused — Another complaint on 
£ame facts to same Magistrate Transfer 
.application — Review application held one 
against provisions in S. 369 — Proper pro- 
cedure was not to file fresh complaint but 
to apply to Sessions Judge to set aside 
order of discharge 59 

S. 423 — For setting aside verdict, 

error in charge should produce erroneous 
verdict l03c 

S. 423 (a) (b) — Appellate Court 

ordering Magistrate to pass commitment 
order — Magistrate cannot hold enquiry 
under Chap. 18 5796 

S, 428 — Offence under S. 368, 

I. P. C. — First report to police not 
placed before Court — Accused should be 
allowed to let in additional evidence in 
Sessions Court when he comes to know 

about it , 

S. 436 — Full enquiry — District 

Magistrate can interfere 439a 

S, 436— Power of District Magistrate 

to interfere under S. 436 is not limited 
to point of law — (Obiter) 4396 

Ss. 437 and 436 — S. 437 is mainly 

intended to meet case where Magistrate 
wrongly considers that he has jurisdiction 
to try certain case 366c 

S. 437— S. 437 covers case of dis- 
charge on any kind of charge and not 
merely discharge on charge for offence 

exclusively triable by Court of Session 

366c 

S. 439 — Order of remand that trial 

should continue from stage of framing of 
charge — Accused examined after remand 
— But prosecution not re-cross-examined 
though they w’ere cross-examined after 
framing of charge — Held no interference 
in revision was justified 814a 

S. 439 — Bevisional application is not 

to be regarded as second appeal on ques- 
tion of law — Distinction between revi- 
sion and appeal pointed out 8146 

S. 439— Munsif making complaint 

after deciding case^S. 439 does not ap- 
ply but S. 115, Civil P. C., applies 696a 

S. 439 — High Court cannot revise 

its own order passed in exercise of revi- 
sional power 4666 

S, 476 — Munsif making complaint 


Criminal P. C. 

under S. 476, Sub-Judge has no jurisdic- 
tion to hear appeal 696c 

S. 476— Order after enquiry that 

complaint should be made Court not 
expressing that prosecution should fol- 
low — Order is not rendered illegal 608(l) 

Ss. 476 and 476-B — Munsif directing 

after preliminary inquiry under S. 476 
that complaint shall be lodged before 
District Magistrate — Such direction is 
not decree — Power of District Judge to 
transfer appeal from such order is go- 
verned by Criminal Procedure Code and 
not by civil enactment — District Judge 
transferring such ease to Subordinate 
Judge — Latter held could not hear ap- 
peals and that District Judge himself 
should dispose of it 212 

S. 476-P — Order of Small Cause 

Court directing prosecution— Appeal lies 
to District Judge and Subordinate Judge 
has no jurisdiction 573 

S. 476-B — Complaint by Judge of 

Small Causes signed as Munsif— Appeal 
lies to District Judge alone — He has no 
jurisdiction to transfer appeal to Subor- 
dinate Judge 446(2) 

5. 476-B — Appeal to District Judge 

— No power to transfer the appeal to 
Sub-Judge 440 

S. 488 — Compromise arrived at as 

to amount of maintenance — No other 
terms or conditions — Magistrate can en- 
force order by taking proceedings under 

S. 488 294 

S. 488 (5) — Reasons for cancellation 

are not exhaustive 9776 

S. 491 — Release of prisoner tem- 
porarily so as to enable him to be at bed 
side of his sick relative does not amount 
to remission of unexpired portion of sen- 
tence— Subsequent re-arrest and confine- 
ment in jail without fresh trial is not 
illegal 181 

S. 491 — Divorced Mahomedan lady 

applying under S. 491 for custody of her 
minor child — High Court held should not 
entertain application — Applicant should 
move District Judge under Guardians and 
Wards Act 55a 

S. 494 — Prosecuting Inspector stat- 
ing that there was no case — Held it did 
not amount to withdrawal 366a 

S. 494 (a), (6) — Withdraw'al at 

beginning of case amounts only to dis- 
charge — Withdrawal after charge has 
been framed produces acquittal 3666 
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— —5. 626 — Eejection of sureties illegal 
— Transfer was ordered 5175 

Ss. 526 and 369 — Accused discharged 

— Application to review order of dis- 
charge refused — Another complaint on 
same facts to same Magistrate — Transfer 
application — Eeview application held one 
against provisions in S. 369 — Proper pro- 
cedure was not to file fresh, complaint 
but to apply to Sessions Judge to set 
aside order of discharge ' 59 

S. 528 — It is desirable that notice 

should be given to opposite party before 
transfer — Omission to give notice is mere 
irregularity and is not sufficient to set 
aside order of transfer 815a 

S. 528 — Principle therein applies to 

final orders which are in nature of judg- 
ment — Order of transfer is not in nature 
of judgment and hence can be altered 

8155 

S. 537 — Cross. cases — Joint trial — 

Prosecution evidence constituting de- 
fence evidence in the other — No preju- 
dice caused — Irregularity is cured by 
S. 537 6'17« 

S. 537 — Irregularity in charge sheet 

—No prejudice caused — Irregularity is 
cured 6275 

— — 5. 537 — Hearing of case within less 
than seven days from date of service of 
summons is irregularity — If no prejudice 
is caused to accused defect is cured by 
S.537 219 

" -S. 5G1-A (as arnended in l92a) — 

Order passed in revision by High Court 
— It cannot review it — S. 561-A does not 
modify S. 369 nor clothe Court with any 
fresh power 466a 

S. 561-A — Scope of — Power of re- 
view is not allowed in criminal cases — 
Eemedy of aggrieved party is to move 
Local Government . GOa 

Criminal Trial 

■ Charge to jury — Verdict of jury 

clear and unambiguous — Judgo cannot 
charge jury afresh or discuss facts of case 
again and ask jury to re-consider their 
verdict 1020 

Evidence — Opinion of investigating 

ofiicer 981 

Complaint — Complaint by aggrieved 

party not essential — Any of them can 
make a complaint — Exceptions under 
Ss. 198 and 199, Criminal P. C. 938/> 

Revision — Technical irregularities 

aro not grounds for interference 883a 
“ Object of criminal Courts is to punish 


Criminal Trial ^ T !• ' • 

crime and not primarily to do justice be- 
tween parties 8835’ 

Confession — Magistrate has to see 

whether it is relevant or not — If it is 
not relevant, it cannot be used as against 
other accused even though true facts are 
mentioned 882 

Decision should not depend on num- 
ber of witnesses party is able to pro- 
duce 850c- 

Object of accused being to bring 

pressure on husband of woman to withi- 
draw- certain complaint — S. 366, I. P. C.,. 
is not applicable — Jury not properly- 
charged — Conviction is bad 665 

Confession made under circumstances 
free from suspicion of undue influence — 
It should not be rejected (Obiter) 653ai 
Identification — Proportion of five- 
other persons to one accused is minimun> 
desirable proportion — But where such 
standard is not fully satisfied, identifica- 
tion should not be rejected but should 
be subjected to rigid scrutiny 6535 

Accused charged with two offences 
- Accused found guilty and sentenco 
passed— Order of Magistrate ambiguous 
in not mentioning whether the accused 
was guilty of both or only of one — Sessions 
Judge s interpretation of order that in- 
tention of Magistrate was only to convict 
under one charge — Pleld there was uo 
need to interfere in revision 630 

Conviction for being in posses- 
sion of liquor in excess of quantity al- 
lowed by law set aside on revision on 
ground of want of evidence to prove ex- 
cess Prosecution cannot try to support 
conviction on ground that accused had 
not proved that bottle of liquor in his 
possession had been obtained lawfully 

597 

Identification parade — Merely be. 

cause some persons identified have dis- 
tinguishing marks, identification parade 
cannot be held to be conducted impro- 
perly But if prosecution story is open 
to grave suspicion identification may be 
open to suspicion 592 

^ Accomplice — His statement is sub- 
ject to suspicion but of great value in cer- 
tain cases- This by itself is not sulficienb 
to base conviction unless corroborated 

. 477a 

iiiVidence of accomplice — Sessiona 

Judge should not discard it completely 

merely because of his api)rohension that 

High Court will take ditVerent view 4775 
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Criminal Trial 

Identification — Accused mixed with 
five other prisoners — Accused identified 
by three witnesses out of nine identify- 
ing witnesses — Held, three were good 
identifying witnesses 477c 

' "Prosecution as well as defence is en- 
titled to fair hearing 439c 

Person unknowingly assisting is not 

guilty of crime or of aiding or abetting 

346(2)(c) 

• Servant committing offence at mas- 
ter’s instructions —Though no defence, it 
is mitigating circumstance 346(2)(c?) 

■ -Approver’s evidence — Identifications 
of accused not satisfactory — It is not 
sufficient»corroboration for conviction 

162d 

Evidence of approver —Discrepancy 

between it and evidence of witnesses — 
Evidence of witnesses cannot be acted 
upon either by itself or as corroboration 

162c 

Fact that accused tells lie is not 

rsufficient to convict him by itself nor can 
it be corroboration of approvers' evidence 

162a 

Approver's statement requires corro- 
boration which implicates person accused 
in the crime — Corroboration need not be 
direct 1326 

Person sought to be made criminally 

liable for alleged omission — His case must 
be brought w'ithin terms of rule or sec- 
tion which he has disobeyed 1216 

Accomplice — Independent evidence 

is necessary for conviction — It need not 
be direct — Circumstantial evidence is 
sufficient 86 

Crown 

All public officers and servants hold 

appointment at pleasure of crow'n — They 
are liable to dismissal without cause as- 
signed — Action for wrongful dismissal 
Avill not lie 802e 

Custom 

Validity —'Pakka Arhatia’ system of 

contract — Custom entitling commission 
agent to protection from eventual loss is 
not illegal or immoral —Position of ‘Pakka 
Arhatia’ in Arhat transaction 1U046 

Mercantile usage in Ghaziabad Dis- 
trict — Pakka Arhatia calling for margin 
money due to fluctuation in rate — If 
margin money is not paid Pakka Arhatia 
•can close contract 1004c 

General, prevalent and generally re- 
cognized custom, should be taken judicial 
notice of by Courts — Evidence to esta- 


blish such custom in every case is not 
necessary 1002c 

Whether it exists and its nature are 

questions of fact 7546 

Existence is question of fact — But 

whether there is proof to support that 
custom is question of law 7206 

Alienation of house sites — Transfers 

by themselves may not be sufficient evi- 
dence of custom 720c 

Bight to cut dowm wood — Tenant 

must prove custom to do so — Presump- 
tion is zamindar is owmer of parti soil 
and trees thereon 555 

Finding on question of custom is 

finding of fact 5016 

(U. P.) 

Cosharer in possession of plot as his 

khudkasht has right to mortgage it — 
Onus of proving different rule is on parbj’’ 
alleging it 265a 

Debtor and Creditor 

Composition deed — Composition deed 

executed by creditors and heirs of debtor 
— One of creditors not joining in execu- 
tion but his name mentioned therein — 
And he electing to abide by agreement — 
He can enforce agreement 441 

No appropriation by either credi- 
tor or debtor — Payment should be ap- 
plied in discharge of debt in order of time 
and if all are of same date, in discharge 
of each debt proportionately (FB) 2216 

Declaratory suit 

Plaintiff' deliberately avoiding any 

reference to consequential relief — Court 
cannot refuse to admit plaint on ground 
that relief is not claimed and court-fee 
thereon not paid (Per F B; Bennet, J., 
contra ) (FB) 8176 

Mere entry of name does not debar 
person against whom entry is made from 
suing for declaration for all time— Fresh 
invasion of right amounting to denial of 
title gives fresh right to sue 174a 

Belief granted by lower Court — Ap- 
pellate Court will not refuse in appeal 
unless lower Court has acted arbitrarily or 

perversely 174rf 

Decree 

Two conflicting decrees obtained by 
parties — Last one is effective — But if 
cause of action and issues are different in 
two ^its, decrees are not conflicting 645 

Preliminary decree— Appeal thereon 
dismissed with costs — Application for 
amendment of final decree so as to in- 
clude costs allowed— Application for exe- 
cution of final decree— Time should bo 
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construed from date of order allowing 
amendment application 606 

Deed . . 

Construction — Grant of village by 

the Government to tenants before the 
Tenancy Act Deed embodying terms 
“pacca asami” and “abad karo” — Ten- 
ants held not tenants-at-will and could 
not be ejected 974 

Construction — Subsequent conduct 
cannot be taken into account 729(i 

Inconsistency between two parts of 

document Case is one of ambiguity 662a 
Construction — Document should be 
read as whole 632a 

Construction — Document must be 
read and construed as a whole 616a 

Construction — Amount of sale con- 
sideration in sale-deed is term — No evi- 
dence of oral agreement to vary, contra- 
dict or add or subtract from sale consi- 
deration is admissible (FB) 529e 

Hecitals — Recitals in sale-deed re- 
garding boundaries — They are admissible 
to show ownership of boundary lands 
though document is between strangers 

35lc 

Validity — Suit for declaration of 

invalidity of document and for avoiding 
it — Determination of court-fee to be paid 
— Tests indicated 2076 

Construction — Judicial decisions arc 

not infallible guide 436 

Easement 

Right of privacy — Right based on 

natural modesty and human morality 
should be observed — Right not conhned 
to any. class or creed — Such right should 
not be exercised in an oppressive way 

1002a 

* Right of privacy — Plaintiff not 

owning superior tenement but occupying 
it can sue to establish right of privacv 

10026 

Right to discharge water from parti- 
cular properties over another is right of 
easement 895c 

Easement and Customary right — 

Distinction 896c^ 

Customary right — Right of privacy 

— Suit for removal of construction inter- 
fering with right of privacy — Plaintiff 
should allege such customary right in 
Ijavticular neighbourhood or that he is 
entitled to take advantage of such right 

649a 

Easements Act (5 of 1882) 

S. 4 — Essential feature is that the 


Easements Act UiiT UnrmiO 

person of inherence must be owner oir 
occupier of certain land for the beneficial 
enjoyment of which the right is claimed 

I 481e' 

S. 18 Right of privacy may be- 
acquired by virtue of local custom 754a 
S. 18 Right of privacy— Suit to» 
restrain^ defendant from interfering with 
it Plaintiff must prove existence of 
custom and that he has enjoyed such 

^ 764c- 

S. 18 Right of privacy — Premises 
already overlooked by apertures — Open- 
ing of further apertures cannot be said to 
be not actionable 754(i 

- 5. 18— No easement of projecting 

branches of trees on neighbour’s land can 
be acquired by any number of years 

Ejectment 

“--Decree-holder put in possession- 
information to judgment-debtor unneces- 

Kion 938. 

To set aside election it must be 
shown that it was not conducted accord- 

EsioppeT^®® framed for holding it 295c 

fu representing to mortgagee 

he had power to mortgage property 
He cannot subsequently in mortgage 
suit contend that he has no power — But 
he IS not estopped from contending that 

property cannot be scM by Court in 
execution 

c.vidence 

“—statement by another in writing 
with regard to partnership cannot be 
proved by different person (SB) 10236- 
; Appreciation— Finding of fact rest- 
ing on mere inference to be drawn from 
proved circumstances-Trial Court is not 
in better position 995a 

A sale-deed regarding boun- 

daries They are admissible to show 
ownership of boundary lands though 
document is between strangers 361c 
-Document not objected to in lower 
Court Appellate Court cannot reject it 

Evidence Act (1 of 1872) -^93a 

Ss, 13 and 33 Boundary disnute 

between two villages-Proceedings befom 
Settlement Deputy Collector are not 
udicial proceedings and as such state- 
ment made before Settlement Deputy 
Collector are not admissible under S 33 
in subsequent judicial proceeding regard, 
mg existence of custom— Bub they are 
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admissible under S. 13 to see' whether 


report of Settlement Officer is based on 
evidence 1876 

S. 15 — Evidence of similar but un- 
connected facts is not admissible to prove 
guilt — They can be used only to prove 
intention or previous conduct 6216 

S. 25 — Village headman is not police 

officer 54:9a 

■ Ss. 33 and 13 — Boundary dispute 
between two villages — Proceedings before 
Settlement Deputy Collector are not 
judicial proceedings and as such statement 
made before Settlement Deputy Collec- 
tor are not admissible under S. 33 in 
subsequent judicial proceeding regarding 
existence of custom — But they are ad- 
missible under S. 13 to see whether 
report of Settlement Officer is based on 
evidence 1876 

S, 45 — Evidence of expert that one 

document has been typed on same 
machine as another is not admissible — 
Court must come to its own conclusion 
on such point 162c 

S. 45 — Expert opinion — Report of 

expert by itself is not evidence — Expert 
should be produced in Court and his 
evidence tested by cross-examination 

142 

S. 48 — Value and sufficiency of ex- 
pert evidence cannot be questioned in 
Second Appeal 601a 

' S. 68 — Execution of mortgage not 
specifically denied — Marginal witness 
need not be produced 781^^ 

S. 69“ Witness present at time of 

execution — Mentioning attestor’s name 
and identifying their signature and men- 
tioning that executant signed in his 
presence — Held S. 69 was satisfied and 
mortgage was proved 627 

Ss. 91, 92 — Written document — 

Term that certain amount is to be paid 
by transferee — Oral evidence to prove 
separate contemporaneous agreement that 
amount mentioned will not be paid is not 

admissible (FB) 529a 

Ss. 91 and ^2 — Mortgagor can prove 

by oral evidence that money sought to 
have been borrowed has not actually 
been borrowed (FB) 5296 

Ss. 91 and 92 — Amount of sale con- 
sideration in sale deed is term — No evi- 
dence of oral agreement to vary, contra- 
dict or add or subtract from sale con- 
sideration is admissible (FB) 629e 

Ss. 91 and 92 — Acknowledgment of 


receipt of whole or part of sale consider- 
ation is not term — Oral evidence to show 
amount acknowledged was not received ia 
admissible (FB) 629/ 

jSs. 91 and 92 — One' party tendering 

oral evidence to prove that the amount- 
acknowledged was not received “ This 
does not give right to other party to 
prove that sale consideration is less- 
than v.’hat is stated in deed (FB) 629{r 

“Ss. 91 and 92 — Receipt — Evidence- 
that no money was paid is admissible 

346 (l)a- 

S. 9l — In proof of such matter”' 

includes “in disproof of it.” 58a 

S. 93 — Language of document plain 

and not ambiguous — Other evidence is 
not admissible to show that different 
intention was meant '< 296 

S. 97 — Language applying partly to 

one set of facts and partly to another but- 
whole not aijplying correctly to either — 
Extrinsic evidence to show which of two 
applies is admissible — Finding on sucK 
point is one of fact not open to be attack- 
ed in second appeal 6626 

S. 114 — Attachment made — Pre- 
sumption is that all formalities have been, 
complied with 436 

S. 114, III. (b) — Accomplice — His 
statement is subject to suspicion but of. 
great value in certain cases— This by 
itself is not sufficient to base conviction, 
unless corroborated 477a. 

S. 114 (b) — Evidence of approver — 

Corroboration by independent evidence- 
is necessary— More so in case of criminal 
consihracy ^ ^ 1626. 

S. 114,111. (b)— Approver’s evidence 
Identifications of accused not satis- 
factory— It is not sufficient corroboratioa 
for conviction I62fi 

“ (^) Evidence of appro- 

ver— Discrepancy between it and evi- 
dence of witnesses— Evidence of witnes- 
ses cannot be acted upon either by itself 
or as corroboration 162^ 

S. 114, III. (b) — Approver’s state- 
ment requires corroboration which impli- 
cates person accused in the crime — Cor- 
roboration need not be direct 1326 

S. 114, III. (b) — Accomplice — Inde- 
pendent evidence is necessary for convic- 
tion—It need not be direct — Circum- 
stantial evidence is sufficient 86 

Bepresentatiou of mutawalli 
in document that he can transfer property 
Document acted upon and possession 
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transferred and money received —Held he 
■was estopped from denying validity sub- 
sequently 792c 

S. 115 — Estoppel by representation 

— What is necessary for its operation 
stated 739a 

.S'. 115 — Equitable estoppel cannot 

be claimed against statute 1275 

Execution 

Sale of non-attachable property not 

confirmed —Objection to such sale falls 
under S. 47, Civil P. C. and not under 
■0. 21, Hr. 89 and 90 — Objection can be 
raised any time before sale confirmation 

10165 

Decree assigned out of Court — Assig- 
nee not getting name substituted— De- 
cree-holder assignor can execute decree — 
Court cannot recognize private assign- 
ment unless names are substituted 1001 
Sale confirmed and becoming abso- 
lute — Application to set aside sale on 
ground that judgment-debtor had no 
saleable interest is not competent 889a 

■ ’Sale of property held by Collector 

in execution of decree transferred to him 
by civil Court — Case re-transmitted to 
•civil Court — Collector has jurisdiction 
to set aside sale if is satisfied that by 
fraud of decree-holder, judgment-debtor 
has been kept ignorant of execution and 
decree-holder has by such fraud pur- 
chased property for much less than its 
real value — Propriety of his order cannot 
he called in question in civil Court 868rt 

Decree binding —Compromise decree 

— Executing Court can go into question 
whether compromise is valid or not 862f/ 
^Decree payable in instalments — Ten- 
der filed in Court on due date and pay- 
Tnent made next day — Held tender 
amounted to payment 7485 

Notice of execution — Judgment, 

debtor not appearing — Court should or- 
der execution without considering possi- 
ble objections — Such order does not 
operate as res judicata by implication 

7275 

Objection that sale of property 

sought to be sold prohibited — Court must 
■enquire into truth of allegation 678c/ 

Sale of agricultural land — U. P. 

Notification Nos. o76-l-A, 93 applies to 
pending execution proceedings 468 

—Decree in favour of three persons 
awarding tlieni separate costs— Joint ap- 
plication for execution by two for sepa- 
rate costs is maintainable 402a 


Execution 


jnsbfv 


Application by several persons 


One of them can withdraw and applica- 
tion can be continued in name of others 

4025 

Simple money decree and four minor 
decrees for different sets of costs in same 
suit— Execution of main decree — Agree- 
ment between judgment-debtor and de- 
cree-holder regarding methods of execu- 
tion of decree — Subsequent application 
for execution of one of decrees for costs 
contrary to agreement— High Court hold- 
ing that agreement is binding on decree- 
holder Application for execution of an- 
other decree for costs — Held previous 
order of High Court operated as res 
judicata Single Judge cannot differ from 
law laid down by' Bench 364a 

Decree for costs against plaintiffsT- 
Father shown in decree as party only so 
far as next friend of minors — Decree can- 
not be executed against him 359 

Decree binding Mortgage decree — 
Execution Court cannot enter into ques- 
tion of mortgagor’s title 2695 

Objection to execution application 
dismissed for default of appearance of 
judgment-debtor It does not operate as 
res judicata against him to prevent him 
from making same objection again 238 

“Prospective damages on tort must 
be given in decree itself and cannot be 
determined in execution — Order of Court 
in decree that it will be determined in 
execution does not give executing Court 
jurisdiction to determine it— O. 20, R. 12. 
Civil P. C. has no application 186 

Decree binding —Decree payable in 
instalments Execution taken by decree- 
holder Application by judgment-debtor 
that matter had been adjusted between 
parties by compromise by which decree 
was allowed to be paid again in instal- 
ments and Court finding it true — Court 
can allow such adjustment 155 (2) 

' Representative of holder of attached 
decree is person entitled to make objec- 
tion in execution proceedings of that 

. 125a 

Parties to execution application can- 
not file application for reference to arbi- 
tration 1255 

Ferry 

I^xclusive right can he claimed if 

there is franchise by Crown 481a 

Right to own private ferries is re- 
cognized in India 4815 
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Verry ; 

^ ^Private ferry — Owner cannot claim 

•exclusive right by way of monopoly 481c 
‘Franohise of ferry is not indissolu- 
bly connected with land 481c2 

Right of ferry is not lost by some 

•^ne plying ferry in neighbourhood 481/ 

-Porgery 

* Using forged document — Use should 

be voluntary — Production of document 
'under order of Court is not voluntary use 

940 

Praud 

Proof of — Fraud not capable of 

•direct evidence — Party alleging it must 
-establish it by cogent evidence — Cir- 
••cumstanees proved must be incompa- 
tible with having acted in good faith 

995^^ 

^Plaintiff relying on document — 

-Tlocument coming into existence by joint 
■fraud of both plaintiffs and defendants — 
Defendant can give evidence as to cir- 
Msumstances giving rise to document — 
Court should examine into matter and 
if both parties are equally guilty, it 
“•should not assist either party 799<i 

Nemo allegans turpitudinem suam 

Audi eodus” and “in pari delicto potior esb 
■conditio possidentis’ ’ — N o conflict — One 
• is general rule ; other an exception 

7996 

Transaction coming into existence 

l)y joint fraud of both parties — Succes- 
•sor of one of them cannot enforce tran- 
■saction 799c 

Plaintiff fraudulently entering into 

■ contract in order to cheat third person 
— Praud succeeded — Plaintiff is estopped 
irom alleging his own fraud and setting it 
■up as against defendant (FB) 529c 

Fraud committed on defendant by 
’ non-service of notice or misrepresentation 
as to nature of proceeding — Such fraud 

vitiates entire proceeding 499a 

-Gift 

Unregistered association — Property 

to be handed over to named person for 
use of such association — Gift is valid 

8726 

^'Government of India Act (1915, 5 & 6 
Geo. V., Ch. 61) 

— S. 101, 01. 4 — High Court falling 
short of one barrister Judge for sufficient 
i reasons — Other Judges are competent to 
'Carry on work 822 

“ 7 " — S. 107 — Munsif not carrying out 
•directions given by High Court — High 
Court has jurisdiction to set his order 
■^side 5196 


3a 

Government of India Act -( 

S. 107 — Refusal of lower Court 
to allow certain question to witness can- 
not be interfered with (FB) 599c 

S. 107 — High Court will exercise 
powers only in most exceptional cases — It 
cannot ignore provisions of Agra Tenancy 
Act — Application barred under Tenancy 
Act cannot be treated under Civil P. 0. 
S. 115 and Agra Tenancy Act Ss. 253 and 
264 514 

Guardians and Wards Act (8 of 1890) 

Ss. 19 and 25 — Father of minor 
alive and not proved to be unfit to be 
guardian — Court cannot declare him or 
any person as guardian — But it can order 
person who has custody of minor to hand 
over her to anybody or father under S. 25 

838 

S. 25 — Application by husband for 

delivery of his minor wife to him — 
Husband proved to have illtreated her — 
Minor girl happy with father — Held he 
was not entitled to custody of minor 

840 

5. 29 — Sanction given by Court to 

guardian to raise loan — Burden of proof 
is on minor — Alienation by guardian in 
utter disregard of directions of Court’s 
order of sanction — Alienee is not protect- 
ed by sanction 41 

High Court 

Judge has jurisdiction to transfer 

case from one Court to another indepen- 
dently of S. 24, Civil P. C, — Order is not 
apppealable 750(1)6 

Single Judge can decline to receive 

appeal insufficiently stamped — But where 
it has been received, he cannot subse- 
quently reject it on ground of insufficiency 
of court-fee (FB) 620(2)6 

Value of appeal beyond jurisdiction 

of single Judge — He cannot dismiss appli- 
cation for leave to“appeai (FB) 620(2)c 

Order under Legal Practitioners Act 

— High Court has inherent power to re- 
view it (FB) 321 

Hindu Law 

Alienation by father while no son in 

existence — Subsciiuent born son cannot 
challenge it — But if son is alive at time 
of alienation, subsequent born son can 
challenge it unless alienation has been 
ratified by existing son before birtlx of 
subsequent born son — Cause of action for 
suit arises when alienee takes possession 
of property irrespective of whether suit 
is tiled by son or subsequent born son 

742 
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Alienation — Manager is not entitled 
to transfer family property merely be- 
cause he thinks it will be for benefit of 
family 2996 

Alienation — Widow — Deed purport- 
ing to be perpetual lease but amounting 
to gift — Consent of presumptive rever- 
sioners at the time — Reversioners alive 
at time of widow’s death can challenge 
the transaction 73 

* Alienation — Guardian — Sanction 

given by Court to guardian to raise loan 
— Burden of proof is on minor — Aliena- 
tion by guardian in utter disregard of 
directions of Court’s order of sanction 
— Alienee is not protected by sanction 

41 

Applicability — Aryasamaj is not a 

new faith distinct from Hinduism — 
(Obiter) 924a 

Applicability — In absence of clear 

text and authority, principles of justice, 
equity and good conscience can be applied 

329c 

Co-widow— Transfer by widow hav- 
ing life interest voidable at option of co- 
widow — Such co-widow not challenging 
it in her life time — Her consent for trans- 
fer may be presumed 7776 

*' Debts — Funeral expenses of mother 

of last male-holder are in nature of legal 
charge — Estate of male-holder is liable 
for same (FB) 6986 

— Debts — Person in unlawful posses- 
sion of estate spending money on funeral 
charges of mother of last holder— He is 
not entitled to retain possession until 
such expenses are paid— Be is no better 
than an unsecured creditor. (FB) 698c 

Debts — Suit on mortgage of joint 

family property executed by father — 
Mortgage found to be invalid to certain 
extent and simple money decree for such 
amount passed against father Creditor 
can attach and sell mortgaged property 
in execution of simple money decree — 

O. 34, R. 14, Civil P. C. is no bar 507 

■ Debts— Money decree against father 

— Debt found to be for immoral purpose 
— Son’s share cannot be attached but 
father's share can be attached — Finding 
that debt is for immoral purpose is bind- 
ing in second appeal 278(l) 

Debts — Father — Joint family pro- 
perty sold in execution of decree Auction- 
purchaser need not prove legal necessity 
lor debt— Sons can set aside sale only if 
they pro\e illegality or immorality whe- 


ther debt is decur^^ or unsecured one* 
and whether delivery of possession baa- 
taken place or not 247a 

j-Deb^— Manager of ancestral joint 
family trading business— Doans borrowed 
for business are binding upon entire joint 
family including minor members— Credi- 
tor is not bound to inquire into finances' 
of business (FB) 221 c- 

Family arrangement — Nearest re- 
versioner agreeing to settle dispute and. 
accepting consideration for recognizing 
adoption — He and his heirs are bound by 
arrangement 41 g' 

Gift of life interest by father of an- 
cestral property to wife— Remainder to 
vest in father—Birtb of sons subsequent 
to gift — Remainder is joint family pro- 
perty of father and sons 6326^ 

Gift Gift to wife Heritable estate^ 
not transferred in express terms —Res- 
traint on donee’s power of alienation put 

by express words— Only limited estate- 
held transferred 43 ^ 

* Guardianship— Wife minor— Hus- 
band is guardian bub must enforce his- 
right only by recourse to law 916a. 

Joint family Every family is pre- 
sumed to be joint If one member sepa- 
rates, presumption is that others also 
have ceased to be joint — They can con- 
tinue to be joint or re-unite— But this can 
be only by virtue of express or implied’ 
agreement But there is no presumption, 
that there is separation between one co- 
parcener and his descendants 875a' 

Joint family Separation of one 
memhei’ — Agreement to continue to re- 
main joint and agreement to re-unite— Dis- 
tinction pointed out — After partition de- 
cree, there can be only agreement to re- 
unite 975 ^ 

Joint family — Burden of proving, 
that member threw his self-acquired pro- 
pertj into common stock lies on him who 
asserts Such burden is discharged by 
proof of expression of intention to aban- 
don his separate and exclusive rights 

T . 778a 

Joint family — Mortgage in favour of 

one of brothers Money advanced from 
joint fund Mortgagor selling property 
to mortgagee s brother~“ Held mortgage* 
^Yas discharged 77 O 

Joint family — Joint family firm ad- 
judged insolvent — Effect is to make all 
members of family insolvents 6430 
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— — Joint family — Insolvency of joint 
family firm — One member surrendering 
his rights to Official Eeceiver —Subse- 
quent attachment of his interest by an- 
other creditor — It does not confer any 
additional right on him paramount to 
that of receiver 643<i 

Joint family — Father or manager 

can represent other members in suit 

452a 

Joint family — Father as manager 

can refer dispute to arbitration — Award 
thereon is binding on sons 4525 

Joint family — Managing member can 

act on behalf of members without author- 
ization in writing 408e 

Joint family — Person who would 

have got estate of deceased is his legal re- 
presentative — Creditor is entitled to de- 
cree against surviving brother of deceased 
without proving that deceased has left 
any asset 390 

Joint family — Father and son are 

presumed members of joint family — But 
no presumption that they own joint 
family property 303a 

Joint family property — Adoption — 

Property possessed by adoptive father 
and subsequently acquired property can 
be treated as joint family property of two, 
only if adoptive father has abandoned all 
his separate claims to it — Such intention 
to waive separate right cannot be infer- 
red from acts done merely from kindness 
or affection nor from fact that adopted 
son shared in management of father — 
Conduct of father in disposing of property 
by gift and will and acquiescence by ad- 
opted son — Father held sole owner 303c 

** Joint family — Debts on mortgage 

contracted by father to finance new busi- 
ness — Sons are not liable, unless transac- 
tion is for benefit of family and to bene- 
fit of estate or is supported by legal 
necessity — Fact that it is required for 
new business is not sufficient to avoid 
son’s liability (FB) 221a 

Joint family — Business started by 

Manager — There is no persumption that 
it is to be treated as ancestral property 
—It depends on facts of each case 

(FB) 221d 

Joint family — Accumulations of in- 
come of ancestral property or property 
purchased or acquired out of or with as- 
sistance of ancestral property are ances- 
tral property (FB) 221e 


Hindu Law .If 

Joint family — 'Every new business 

started by manager need not be new 
business which is not ancestral — Test is- 
to see whether assets or income of joint 
family ancestral fund have been utilized 

(FB) 221/ 

Joint family — Brothers conducting- 

themselves as brothers of joint family — 
Ancestral property not divided — Mero 
residence in different places for purpose 
of employment held did not prove inten- 
tion to separate 67a 

•j— j Joint family — Presumption as to 
jointness — Property acquired with aid of 
nucleus is joint family property 67b- 

Maintenance— widow’s right arises 
by marriage and not by contract 

(FB) 698a 

Marriage — Brother’s right to arrange 
sister’s^ marriage is superior to that of 
mother’s right — Girl not consenting to 
marriage — No criminal offence committed 
by brother 920a 

Partition — Presumption of jointness 

can be displaced by slight evidence show- 
ing severance of status — Agreement 
among all adult members to separate or - 
definite and unequivocal indication of 
intention to separate by one adult mem- 
ber is sufficient — Intention to separate 
may be expressed in several ways — 
Serving notice on other co-parceners or 
filing suit for partition — Severance is- 
from date of notice or date of suit &76d 

* Partition — Intention to separate — 
Member who is minor or of unsound 
mind can express intention through, 
guardian provided Court is of opinion 
that it is for benefit of such person — If 
such finding is recorded by Court, separa- 
tion is complete and is not dependent oa 
fact that share of such person is not 
actually separated by metes and bounds 

. , 8750 

Partition Coparcener seeking 

partition is not entitled to call upon 

manager to account for past dealings 

594c 


Partition— Mere separation in resi- 
dence does not amount to partition 490c 
Partition — Separation of one — No 
presumption that other members also- 
have separated 299a 

Religious endowment — Math — 
Mahant is in position of trustee and ha& 
^*ght^to resign from office 198a 

Religious endowment — Math — Pro- 
perty does not vest personally in Mahant 
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Ijut only in institution — On appointment 
of new Mahant, no transfer by gift or 
otherwise of property to him is neces- 
sary 198^, 

Religious endowment — Mahant in- 
stalling another on gaddi and making 
him Mahant““Former has no authority 
to turn out latter 198c 

Re-union Agreement to remain 
joint or re-unite can only he inferred by 
long course of conduct exhibiting inten- 
tion not to separate 875c 

Sanyasi — Rssential ceremonies in- 
clude prajapathiyesthi homan and viraja 
homan. 329a 

Succession — Mother is entitled to 

succeed to her illegitimate child on 
principle of justice, equity and good 
consceince 329d 

' Texts — Interpretation of — Modern 
notions should not be engrafted 329c 
Widow — Surrender — Remarriage — 
Divesting of estate — No presumption 
that remarriage terminates estate held 
by a widow when remarriage is not 
under Widow’s Remarriage Act 92^1/ 


Widow — Widow entering into agree- 
ment to avoid possibility of litigation — 
Such settlement benehcial to reversioner 
— Agreement is binding on reversioner 

285c 

W’idow — Widow in possession of 

husband’s property — Rent payable to 
widow in respect of property is part of 
husband’s estate 261a 

Widow in possession of husband’s 

property — Nature of widow’s estate is 
material only in question between 
widow and reversioners but not in ques- 
tion of involving husband’s estate 2615 

Hindu Law of Inheritance (Amendment) Act 
(2 of 1929) 

S. 2 — Act is not retrospective 2035 

Income-tax Act (Hof 1922) 

■ Ss, 3 and 2 (6) (a) — Hindu joint 

family cannot form partnership with 
another firm 523 

S. 4 — Words “accruing or arising” 

merely refer to connexion between in- 
come and country 3785 

S. 4 (3) ivii) — Agreement by as- 
sesses to finance litigation — Money ad- 
vanced from time to time to be returned 
on successful termination of appeal with 
profits in lump sum — Successful termina- 
tion of appeal^ — Lump sum paid to as- 
sessee in addition to amount actually ad- 
vanced — Transaction held was business 




Income-kax Act ^ 

and that income was not merely casual 
one but return on money invested and 
as such was liable to income-tax 495 
^ 13 Unrealized decree— 'Entry 

in interest khata Item is not taxable 

* „ 378a 

Ifi*" Income” means what is ac- 
tually received 378d 

Ss. 31 and 66 (2) High Court can 
direct Commissioner to state case only if 
conditions under S. 66 (2) are satisfied — 
Appeal dismissed as time-barred — High 

Court cannot direct Commissioner to state 

case 572a 

S. 31 — Appeal rejected as’time-barred 

Question of assessment not considered 
Order is not one confirming assessment 

S. 55 Individual” in proviso is 
used in wider sense than same word in 

section— It includes Hindu undivided 
family ^ 4^5 

S. 66 -^, Sub-Ss. (2) and (3)— Right 
of appeal is confined only to such cases 
as are certified to be fit by High Court 

“ S. 66 -^ Sub-S. ( 2 ) Question whe- 
ther income received as maintenance al- 
lowance IS taxable— Case held to be fit 
one f or appeal to Privy Council 4645 

5. 66 ( 2 ) High Court can direct 

Commissioner to state case only if condi. 
tions under S. 66 (2) are satisBed— Ap- 
peal dismissed as time barred — High 
Court cannot direct Commissioner to 
state case 572a 

Indian and Colonial Divorce Jurisdiction 

Act (1926, 16 and 17 Geo. V Ch., 40) 

6 . 1 , Proviso (a) Court- fee applica- 

ble to Divorce Act cannot be applied to 
petition under Act of 1926 79 I 

, Consistorial causes 

should be entertained only in Court of 
parties ^micile— Only in exceptional 
case will High Court entertain petition 
for dissolution of marriage by persons 
who are not domiciled and resident in 

Injunction 

“Belated application for injunction 

against returning officer to stop election 

snould not be allowed lOfi/ 

Insolvency 

- Property purchased by insolvent be- 
fore applying for insolvency— Purchase 
benami and fraudulent— Sale deed could 
be set aside 982a 

“ Decree obtained by creditor on un- 
derstanding that debtor is insolvent— 
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Exclusive remedy is to go to insolvency 
Court and not by proceeding separately 
by way of execution 6436 

Insolvency of joint family firm — One 

member surrendering his rights to Official 
Receiver — Subsequent attachment of his 
interest by another creditor — It does not 
confer any additional right on him para- 
mount to that of receiver G43d 

Interpretation of Statutes 

£ach word of statutory enactment 

should be given importance — Intention 
of statute should not be defeated by ad- 
hesion to the letter ’of statute — Court 
can ignore certain words to give effect to 
the intention of legislature (FB) 946(y 

Every word must be given its full 

meaning and effect (FB) 723« 

Eetrospective effect is not to be 

given so as to impair existing right 

(FB) 7066 

Enactment which provides proce- 
dure applies to pending suit (FB) IQ&d 

Question should be decided with re- 
ference to relief prayed for in plaint — 
Fiscal enactment should be construed 
strictly 667a. 

Courts have to administer law as 
they find it 6366 

Same word occurring in same section 
should be given same meaning unless 
there is something in context to indicate 
a different meaning 444a. 

Words should be interpreted in 
ordinary sense except when used specially 
or technically 378c 

Statute creating criminal offence 
must be construed strictly 346("2)6 

Publication of rules in Local Official 
Ga 2 ette is not condition precedent to 
their coming into force 295a 

In case of doubt as to interpreta- 
tion, benefit of doubt must go to ac. 
cused 121c 

Jurisdiction 

Court not having jurisdiction over 

subject matter of plaint — It has no right 
to direct amendment of plaint 842a 

Letters Patent appeal — Plea of 

jurisdiction not pressed before single 
Judge can be raised in Letters Patent 
appeal 760a 

Civil Court — Plaintiff filing suit in 

civil Court — Plea by plaintiff' that civil 
Court has no jurisdiction to entertain his 
suit cannot be entertained for first time 
in second appeal 746(2)(c) 

Mortgage of non-transferable pro- 


Jurisdiction 

perty — Court passing decree on foot of 
such mortgage cannot be said to have 
no jurisdiction »■ 6786^ 

Jurisdiction of Court challenged — 

It cannot refuse to consider question on 
which jurisdiction depends 678e- 

' Suit based on cause of action with 
respect to which relief can be granted by 
civil Court Merely because one of reliefs^ 
prayed is cognizable exclusively by re- 
venue Court does nob oust jurisdiction of 
civil Court 5946 

Suit for declaration of title properly 
maintainable in revenue Court — Suit for 
injunction restraining rival tenant from 
asserting his right or interfering with 
possession brought in civil Court— De- 
fendant claiming title only as grove 
holder Held suit was not cognizable by 
civil Court 5446 

Question should be determined from 
allegations in plaint 422^^ 


Civil Court — Theka for particular* 
period — Expiry of term and thekadar 
giving up all rights under lease — Land- 
lord allowing thekadar to continue in 
possession for one year more but under 
different title — Holding over after such 
year — Suit for ejectment is cognizable by 
civil Court 382c 

Only authority who can revise order 
of revising committee is District Magis- 
trate Subject to this, committee’s order*" 
is final — District Magistrate’s order is. 
final and civil Court has no jurisdiction 
to question it 1066 

^Decision of District Magistrate — 
Omission to submit proceedings of revis- 
ing committee formally before District 
Magistrate — Such irregularity will nob 
vest jurisdiction in civil Court 106c 

Land Acquisition Act {1 of 1894 ) 

Acquisition of property by Govern- 
ment over which customary right exists. 

Member of public is not entitled to get 
damages unless he is specially affeetecl 
by interference with such right 8956 

S. 16 Word Encumbrance” 
covers customary right 895a 

Landlord and Tenant 
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leasing it out to a tenant— Burden of 
proof of showing such lease to be invalid 
lies on him who asserts ifc 943a 

Lambardar Lambardar collecting 
rents and paying revenue on behalf of co- 
sharers—Preferential treatment to 1am- 
bax-dar disallowed yi2. 
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Landlord and Tenant 

Usufructuary mortgage 


Subject INDEX, 1935 Aldahabad 


Mortgagor 


executing kabuliyat and continuing in 
possession as thekadar — Kabuliyat not 
registered — Suit for rent by mortgagee — 
'Though lease is not valid, suit can be 
treated as one for compensation for use 
and occupation and amount agreed to as 
rent in kabuliyat can be awarded as 
compensation 785 

Tenant entitled under custom to 
sell grove with permission of zamindar — 
Zamindars constituting joint family — 
Consent of managing member is sufficient 

746(2)W 

Agricultural village — Presumption is 
that tenant is owner only of building 
materials — Sites remain property of za- 
mindar 720ix 

Alienation of house sites — Transfers 

by themselves may not be sufficient evi- 
dence of custom 720c 

Manager having power to lease pro- 

iperty exceeding his powers by giving 
.permanent lease — Lessee in possession 
for long time and paying rent regularly — 
Permanent lease held void — Lessees do 
not become trespassers 629 

Right to cut down wood — Tenant 

must prove custom to do so — Presump- 
tion is zamindar is owner of parti soil 
and trees thereon 555 

Lease 

Usufructuary mortgage — Mortgagor 

executing kabuliyat and continuing in 
possession as thekadar — Kabuliyat not 
□registered — Suit for rent by mortgagee — 
Though lease is not vaild, suit can be 
treated as one for compensation for use 
and occupation and amount agreed to as 
rent in kabuliyat can be awarded as 
•compensation 785 

Construction — Use of word dawam 

per se does not imply perpetuity — Les- 
see given right to build or let it out on 
□rent to anybody else — Lessee to have 
all rights enjoyed by lessor — Held lease 
was perpetual one 492 

'Legal Practitioner 

* Enquiry under Legal Practitioners 

Act — Evidence and judgment against 
pleader in civil suit are admissible in in- 
quiry but are not conclusive proof 

(SB) 1023a 

*' Legal Practitioners carrying on 

partnership business against High Court 
rules and making untrue statements re- 
garding partnership — Lenient view 
should not be taken (SB) 1023<: 


Legal Practitioner ' ,1 

— ' — Professional misconduct — Charge 
must be proved by clear and convincing 
evidence ^ (SB) 1023(f 

Counsers power to make admission 
in or refer to arbitration or compromise 
suits explained 626 

^“Counsel is not entitled to frame 
serious charge against party unless he is 
in possession of admissible and relevent 
evidence — But he need not test truth of 
witnesses whom he intends to put into 
witness-box (SB) 4255 

; Too rigid test of conduct of counsel 

in drafting pleadibgs should not be em- 
phasized — Only test is that allegations 
made should not appear manifestly reck, 
less and unfounded (SB) 426c 

—Counsel is not entitled to make 
scandalous and serious allegations against 
fellow citizen unless he has some basis 
upon which those allegations can be 
grounded (SB) 426tf 

Sending threatening notice to defen- 
dant in pending suit to withdraw plea 
taken by him in written statement is 
contempt— Pleader who sends it himself 
on behalf of his client is also guilty of 
contempt 1175 

Legal Practitioners Act (18 of 1879) 

Order under Legal Practitioners Act 
High Court has inherent power to 
review it (FB) 321 

Letters Patent (Allahabad) 

I CZs. 8 and 27 — Jurisdiction to deal 
with misconduct of Advocate vests with 
High Court Opinion of majority of a 
High Court Bench dealing with miscon- 
duct of advocate prevails 1037 

I Cl, 10 Order of Judge transferring 
suit from one Munsif s Court to another 
is not judgment 750(l)a 

0^. 10 Judge has jurisdiction to 
transfer case from one Court *to another 
independently of S. 24, Civil P. C.— 
Order is not appealable 750(1)5 

67. 10— Order by single Judge under 
o, 6, Lim, Act, refusing to extend time 
for filing appeal is not judgment 

^ (FB) 620(2)a 

LL 10 — No Letters Patent Appeal 
lies from order passed in exercise of cri- 
minal jurisdiction of one Judge 665 

Limitation 

j-Person seeking recovery of property 
against tenor of instrument executed by 
himself Art. 91, Lim. Act, applies — Ins- 
trument of alienation executed by person 
not full owner— Art. 91 does not apply""* 
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^uit for possession — Cancellation inci- 
dental — Suit is governed by Art. 120 

1018 

Court is bound to apply law of limi- 

•liation whether pleaded or not (FB) 9466 

** Practice — Plaintiffs bringing suit 

•beyond limitation but showing grounds 
‘of exemption in plaint — Plaintiff can 
prove different grounds to get over bar 
of limitation other than those stated in 
.plaint (FB) 946c 

Starting point — Vendee deprived of 

'property purchased in consequence of 
■vendor’s defect in the title — Suit for 

• compensation is governed by Art. 116 — 
Held limitation ran when first Court 
.'found that vendors had no power to sell 
and vendees were dispossessed — Subse- 
quent affirmance of decree of trial Court 
does not give fresh starting point 786 

-Ximitation Act (9 of 1908) 

Construction — Provisions of Act and 

'Schedule are exhaustive — If suit or 
application does not fall within one of 
•sections prescribing about exclusion of 
■time, time must be computed from date 
pi-escribed in third column of schedule 
irrespective of resulting injustice to 
parties 3236 

Ss. 3, 14 and 5 — S. 14 does not 

apply to appeals — Defence not pleading 
bar of limitation — Court must dismiss it 
in absence of sufficient cause under S. 6 

926 

S. 5 — Order by single Judge under 

S. 6, Lim. Act, refusing to extend time 
for filing appeal is not judgment 

(FB) 620 (2)a 

Ss. 5 and 12 (3)— Sub-S. (3) of S. 12 

does dot apply to application for leave to 
.appeal to Privy Council — Time for exten- 
sion can be allowed only under S. 5 99 

S. 7 — Dispute between joint Hindu 

family as one unit and stranger — Limi- 
tation run out against manager — Minority 
of other member does not save limitation 

746(2)a 

S, 12 (2) — Application for leave to 

appeal — Application for copy of judgment 

• and decree — Judgment supplied early — 

Whole time spent in obtaining copy of 
decree held should be excluded 258 

■ Ss. 12 (3) and 5 — Sub-S. (3) does 

not apply to application for leave to ap- 
peal to Privy Council — Time for exten- 
sion can be allowed only under S. 5 99 

S. 14 — Decree for sale in terms of 

-Compromise — Default in payment of ins- 


< , f 

•talments — Execution application— Objec- 
tion that execution cannot be made un- 
less final decree was obtained overruled 
by executing Court but upheld by High 
Court — Subsequent application for final 
.decree —Period spent in proceeding with 
execution held should not be excluded 

323a 

Ss. 14 and 5 — S. 14 does not apply 

to appeals — Defence not pleading bar of 
limitation — Court must dismiss it in 
absence of sufficient cause under S .5 926 

S. 19 — Written acknowledgment 

saves limitation only if made within 
limitation 129a 

S. 19 — Receipt containing acknow- 
ledgment of previous debt may not be 
mere acknowledgment — It may amount 
to implied promise to pay — Even then 
it does not give fresh cause of action — 
But if there is fresh consideration, new 
cause of action arises 1296 

S, 20, (as amended in 1927) — Effect 

of amendment — Payment of interest in 
order to save limitation must also be in 
handwriting of or in writing signed by 
debtor (FB) 946^i 

** S. 20, (as amended in 1927) — In- 

terest paid as such and part payment of 
principal are on different footing— Pay- 
ment made towards interest as such 
alone saves limitation (Per F. B . ; Thom 
and Bajpaz, //., Contra) (FB) 946e 

S. 20, (as amended in 1927) — Pay- 
ment made by creditor without specifi- 
cation — Creditor appropriating it towards 
interest — Payment is neither payment 
of interest as such nor as part payment : 
52 Ail 459=127 I G 581=1930 All 392, 
Overruled (Per F. B. ; Thom and Baj- 
pai^JJ., Contra) (FB) 916/ 

jS. 20, (as amended in 1927) — Pay- 
ment of interest ‘as such’ — Words ‘as 
such’ are still important and are pur- 
posely retained by legislature with a view 
to maintain their formal importance 
(Per F. B.\ Thom and Bajpai, JJ., Contra) 

(FB) 946/1 

S. 20 — Sarkhat — No mention of in- 
terest payable — Subsequent endorsements 
— These too not mentioning about in- 
terest — Agreement to pay interest not 
proved — Held payments referred to in 
endorsement were not payments made to- 
wards interest as such — But they were 
payment of principal and new period be- 
gan to run from such date but plaintiff 
was not entitled to get interest (FIB) 60-5 
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Limitation Act 

S. 20— Debtor making payment for 

purposes of saving limitation — Payment 
is of principal 586 

iS. 20 — Debtor paying amount not 

mentioning as to how it is to be appro- 
priated — If creditor appropriates towards 
interest, such payment operates as pay- 
ment of interest 47 

S. 28 — Usufructuary mortgagee — 

If mortgagor is not entitled to any kind 
of possession, mortgagor is not entitled 
to sue trespasser for possession — Only 
mortgagee can do so — If he fails to sue 
for more than 12 years his right is extin- 
guished — Eight accrues to mortgagor only 
from date of redemption 642 

Art. 2 — “In pursuance of any 

enactment” means acting in confor- 
mity with enactment — Person honestly 
believing that he is acting under some 
enactment is protected — But where he 
pretends that he is so acting and knows 
that he should not act under that enact- 
ment, Art. 2 does not apply (FB) 638a 

Art. 2 — If police officer concocts 

false story and reports false story he 
does not come within Sch. 1 , Art. 2 

(FB) 5386 

Art. 7 — Shahna is not labourer — 

Suit by Shahna for wages — Limitation 
for suit is three years 1026 

Art. 30 — Suit for compensation 

against company for injury to goods — 
Limitation runs from date of injury and 
not from date of open delivery of such 
goods to consignee 407 

Arts. 31 and 48 — Goods not actually 

lost but in possession of Railway company 
in lost property ofiice — Sold by public 
auction against express direction of plain- 
tiif— Suit for damages — No notice under 
S. 77, Railways .^ct is necessary — Suit is 
governed by Art. 48 and not by Art. 31, 
Lirn. Act 601a 

Art. 31 — Suit for damages for wrong- 
ful conversion of goods is not governed 
by Art. 31 156 

.Ir^s. 36 a7id 95 — Suit for relief on 

ground of fraud is governed by Art. 95 
and not Art. 36 995d 

Art. 44 — Property alienated by guar- 
dian as if it were his own — Suit by minor 
for possession after attaining majority — 
Art. 44 does not apply 417 

Arts. 49 and 29 — Suit for return of 

property wrongfully attached and releas- 
ed is governed by Art. 49 and not by 
Art. 29 — Time runs from date when pro- 


Limitation Act • 

perty is wrongfully taken or when de- 
tainer’s possession becomes unlawful, i. e.v 
after it is released from attachment 915’ 
■■■ Art. 66 ““ Simple money bond— 
Money payable on demand — Provisioli 
that interest to be paid half yearly and' 
whole sum with interest payable after* 
one year — Suit after 3 years of date bond 
but within 3 years from date fixed for* 
payment — Held, it was not barred 448 

Arts. 66 and 68 — Simple bond — 

Money payable after specified period — 
But in default of monthly payment o£‘ 
interest creditor may sue^^Such clause* 
is for benefit of creditor and he can. 
waive right to sue on breach of condition^ 
to pay interest — In such case limitation, 
will run only from period stipulated inj 
bond — Arts. 66 and 68 should be readj 
together 405 

Art. 83 — Sale deed — Vendee not pay- 
ing mortgagee and vendor forced to pay 
— Suit by vendor is governed by Art. 83- 
— Vendee can plead breach of contract 
by vendor in not giving possession as- 
defence 463 . 

Art. 85 Open account is contin-- 
uous or current consisting of series ot 
transactions — Dealings having items on. 
one side only are not mutual accounts 

53; 

Arts. 97 and 115 — Promise to exe- 
cute lease— Consideration paid — Defen- 
dant resiling from promise and refusing, 
to execute lease — Suit for return of 
money — Cause of action arises on breach, 
and suit is governed by Arts. 97 and 115 

759a.- 

Art. 102 Wages not otherwise pro- 
vided— Time begins to run from time 
when wages accrue due 716at 

Ai't. 102 Shahna is not labourer”™ 
Suit by Shahna for wages— Limitation for 
suit is three years 1026 

Arts. 113 and 144 Suit by lessee- 
for possession under lease is one for 
specific performance and is governed by 
Art. 113 and not 144 569- 

Arts. 115 and- 97 — Promise to exe- 
cute lease — Consideration paid — Defen- 
dant resiling from promise and refusing, 
to execute lease — Suit for return of 
money Cause of action arises on breach. 
and suit is governed by Arts. 97 and 115 

759a 

Art. 116 Suit on registered agree- 
ment Claim , for village profits for six. 
years held in time 94 .^ 
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Limitation Act 

Art. 116 — Vendee deprived of pro- 
perty purchased in consequence of ven- 
dor’s defect in the title — Suit for com- 
pensation is governed by Art. 116 — Held 
limitation ran when first Court found 
that vendors had no power to sell and 
vendees were dispossessed — Subsequent 
affirmance of decree of trial Court does 
not give fresh starting point 786 

Art. 123 — Suit for recovery of legacy 

from person in possession of estate and 
bound to pay same is governed by Art. 123 

239Z> 

Art. 132— Mortgage— Money payable 

after one year — Mortgagee given option 
to sue for full amount in case of default 
in payment of interest after six months — 
Mortgagee need not avail of this option 
and can wait for full period stipulated 

421 

Art. 132 — Plaintiff asking only for 

money decree — Art. 132 does not apply 

239a 

Art. 142 — Suit for possession of land 

by removal of trees on it — Tenant, user 
of land, amounting to user by license — 
Tenants not having legal right to use 
the land — Art. 142 applied and not 
Art. 32 964 

Art. 142 — Plaintiff suing for poses- 

sion of land actually cultivated or of 
house capable of actual occupation — Al- 
legation of dispossession by defendant — 
Art. 142 applies and plaintiff must prove 
dispossession within 12 years of suit 7746 

Arts. 144 and 113 — Suit by lessee 

for possession underlease is one for speci- 
fic performance and is governed by 


Art. 113 and not 144 569 

181 and 166 — Art. 181 is resi- 
duary article — Application to set aside 
exe 9 ution sale is governed by Art. 166 
not by Act. 181 8896 

Art. 181 — Preliminary decree — Ap- 


peal thereon dismissed with costs — Ap- 
plication for amendment of final decree so 
as to include costs allowed — Application 
for execution of final decree — Time should 
be construed from date of order allowing 
amendment application 606 

• Art. 182 — Application for substitu- 

tion and execution signed by pleader and 
accompanied by vakalatnama — Place in 
vakalatnama for pleader's name left blank 
and no signature of pleader in it — It is 
not in accordance with law and does not 
save limitation 727a 


Limitation Act 

Art. 182 — Defective application for 

substitution and execution — Substitution. . 
ordered ex parte — Subsequent execution . 
application — Judgment-debtor can raise ■ 
objection that former application is not 
according to law and does not save limita- . 
tion 727c 

Art. 182, Cl. (5) — Decree-holder on . 

receiving part satisfaction from judg- 
ment-debtor granting him two months . 
time and asking dismissal of his execu- 
tion — Order of dismissal — Fresh execu- 
tion filed three years after order of Court 
— Held time commenced from order of 
Court which was final and execution was • 
barred — Two months’ time cannot be • 
taken into account 909^ 

A7’t. 182 (6) — Limitation runs only 

from date of final order — Order of Court 
merely directing office to prepai’e certi- 
ficate is not final order on application for 
transmission certificate 757 

Art. 182 (7) — Compromise decree — 

Part of decree amount to be paid within . 
certain time — Balance to be paid in . 
several regular instalments — On failure 
to pay part of decree amount or two in- 
stalments, all money to be paid at once — 
Default in payment of part of decree 
amount — But decree-holder not exercising 
right to apply for whole amount — Subse- - 
quent default in two instalments — Ap- 
plication for whole amount but beyond 
three years from date of default to pay 
part of decree amount — Bight to apply 
for whole of remaining amount held . 
barred but that he could apply for in- 
stalments which have fallen due i^ro- 
vided they were in time from date of ap- 
plication 259 

Mahomedan Law 

Wakf or family arrangement — No 

dedication in perpetuity — No provision 
made regarding mutawalis in future 
generations — Object of wakf limited to 
certain named individuals — Very small 
part of income for charity — No provision 
that income of i)roperty is to be spent 
ultimately for benefit of poor — Deed 
held no wakf bub held valid family ar- 
rangement 856a 

Wakf — Mere statement that pro- 
perty is free from debts and liens proving 
to be incorrect does not show fraudulent 
intent _ 

V* akf Shiah Law — Power of niuta- 
walli Usufructuary mortgage — Validity 
depends on whether it will be sanctioned 



made before execution of it 7926 

Wakf — One of mutawallis in posses- 

• sion of bulk of income of property““Pay- 
ment by him to beneficiaries— He is not 

•entitled to contribution from co-muta- 
Avalli 758 

Wakf — Wakf of musha for mosque 
or burial ground is not valid 278(2) 

. Maintenance 

Order passed — Wife living with hus- 
band for some time after order but again 
■ separating— Order of maintenance is not 
cancelled but only suspended during stay 

• of wife with her husband 977a 

Malicious Prosecution 

Application by defendant to return- 
ing officer to correct omission of names 
from electoral rolls after prescribed time 
— Plaintiff publishing in a newspaper 
fact of application during its pendency 
before returning officer — Defendant 
drawing attention of Court to such 
publication — Contempt of Court proceed- 
ings against plaintiff instituted and dis- 
missed — Plaintiff suing defendant for da- 
mages for malicious prosecution — Held, 
there was no cause of action and if there 
was any, plaintiff was not entitled to da- 
mages because complaint was in good 
faith 1011 

Suit for damages — Absence of reason- 
able and probable cause for prosecution 
must be proved by plaintiff — Plaintiff not 
proving this — Court cannot grant some 
damages merely because bcth parties 
have indulged in falsehood and by fact 
■of acquittal of plaintiff in criminal case 

559 

Master and servant 

Servant resuming work after expiry 

of sick-leave — Again getting ill, he ab- 
sented and applied for leave — Leave not 
■granted but services dispensed with — 
Master held not liable to give one month’s 
notice 908 

Master can terminate services of 

servant by mere notice without assigning 
cause 802a 

Office held at pleasure and office held 

-during good behaviour — In former, hol- 
der is removable at sole discretion of 
appointing authority — In latter case he 
can be removed oaly for want of good 
behaviour SO^d 

All public officers and servants hold 

appointment at pleasure of Crown — They 
are liable to dismissal without cause as- 


•signed — Action for wrongful dismissal 
will not lie 802e 

District Board servant holds office 

during pleasure” — He cannot sue Dis- 
trict Board for wrongful dismissal — Nor 
for declaration that resolution removing 

him is null and void 802/' 

Maxims 

“Nemo allegans turpitudinem suam 

audi endus” and “in pari delicto potiorest 
conditio possidentis” — No conflict — One 
is general rule; other an exception 7996 

Mesne Profits 

Selling value of crops is not a mea- 
sure — Total expenditure must be deduc- 
ted from selling value 9436 

Minor 

Suit by guardian — Absence bf. formal 

order for leave to sue is not fatal 649c 

Property alienated by guardian as if 

it were his own — Suit by minor for pos- 
session after attaining majority — Art. 44 

does not apply 417 

Mortgage 

Debt is separate from security — Cre- 
ditor can get judgment for debt without 
recourse to security 837a 

Mortgage in favour of one of bro- 
thers — Money advanced from joint fund 
. — Mortgagor selling property to mortga- 
gee's brother — Held mortgage was dis- 
charged 770 

. Redemption — Suit by prior mortga- 
gee on his mortgage and property pur- 
chased by him in execution of decree — 
Puisne mortgagee not made party — As 
between mortgagor and mortgagee it is 
effective — But puisne mortgagee can exer- 
cise his right of redemption — He must 
pay principal and interest to prior mort- 
gagee — Prior mortgagee auction-purcha- 
ser in possession of property should 
account for usufruct received by him 692 

Usufructuary mortgage — Mortgage 

not registered — Suit for possession by re- 
demption — Mortgage-deed inadmissible 
and plaintiff in order to succeed must 
prove title independently of mortgage — 
Plaintiff so proving title — Defendant in 
possession as mortgagee for over 12 years 
— Plaintiff must redeem mortgage as con- 
dition precedent to decree for possession 

578 

Mortgagor and mortgagee — Usufruc- 
tuary mortgagee — If mortgagor is not en- 
titled to any kind of possession, mortgagor 
is not entitled to sue trespasser for pos- 
session — Only mortgagee can do so — If 
he fails to sue for more than 12 years his 
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^Mortgage ;n4^ Mortgage 

•jrigUt is extinguished — Right accrues to fructuary mortgage and promisee was 
anortgagor only from date of redemption entitled to sue for recovery of money on 

542 promissory note 150 

Mortgagor can prove by oral evi- Suit for enforcement of mortgage 

«4enc0 that money sought to have been Prior charge in favour of plaintiff men- 
borrowed has not actually been borrowed tioned in plaint — Prayer for selling pro- 

(FB) 5295 perty subject to prior charge — Court-fee 
* ■ - Usufructuary mortgage — If property on amount due on suit mortgage and 
-ds converted into cash, encumbrance is Rs. 10 for declaration of validity of prior 


“transferred from original property mort- 
.gaged* to one substituted 497 

Mortgage — Money payable after one 

■year^Mortgagee given option to sue for 
lull amount in case of default in payment 
'Of interest after six months — Mortgagee 
need not avail of this option and can wait 
-for full period stipulated 421 

Mortgage is indivisible — But where 

'there is severance of interest as between 
iinortgagees with consent of mortgagor, 
position is different so far as frame of 
•'Suit is concerned — It is better that suits 
by mortgagees are consolidated 391u 

Several persons advancing money to 

mortgagor on one deed — Mortgagor and 
rail mortgagees agreeing that former should 
.be deemed to have borrowed particular 
;sum from individual mortgagees — Deed 
:should be construed as one containing as 
.many mortgage transactions as there are 
mortgagees 391c 

Several mortgagees tenants-in-com- 

•mon — Suit for sale of entire property by 
•jone of them — Others refusing to join 
with him and impleaded as defendants — 
!He need not sue for mortgage money 

S91d 

Decision against mortgagor is not res 

judicata against mortgagee if latter is not 
party to suit 351a- 

—Mortgage decree — Execution Court 
'Cannot enter into question of mortgagor's 
■title 2695 

Mortgage in favour of several persons 

— One of them alone cannot sue for de- 
cree for his share of mortgage debt 263 

Property in possession of usufruc- 

ttuary mortgagee — Person merely by get- 
ting his name recorded in village papers 
rfor several years cannot acquire title by 
adverse possession 174c 

Unregistered mortgage-deeds are ad- 

rmissible to prove nature of possession 

155 (1) 

Promissory note — Contemporaneous 


mortgage are sufficient — Ad valorem 
court-fee on money due on prior mort- 
gage is not necessary 100 

Mussalman Wakf Act (42 of 1923) 

5. 10— Application for taking action 

under S. 10 — District Court has no po^er 
to go into question as to whether or no 
properties are wakf properties 254 

Mussalman Wakf Validating Act (6 of 1913) 

S. 3 — For validity of wakf, reserva- 
tion of ultimate benefit for purposes men- 
tioned in S. 3 is necessary — Such reser- 
vation may be express or implied — Held 
on facts there was implied reservation 

6165 

Negotiable Instruments Act (26 of 1881) 

S. 4 — Document showing that cer- 
tain amount is due and that it will be 
paid in instalments on fixed dates with 
interest is promissory-note 4105 

S. 5 — It may be by instalments 4l0c 

Ss. 8 a7id 43 — Assignee of negotiable 

instrument not a holder thereof and can- 
not enforce his rights under S. 43 104i 

S. 80— No interest mentioned in pro- 
missory-note — Interest at 6 per cent 
should run from date of execution of in- 
strument 451 

S. 118 — Promissory-note or bond — 

Suit for consideration lent — Defendant 
not clearly admitting execution — Plain- 
tiff failing to prove consideration — Held 
he is not entitled to decree and cannot 
take advantage of weakness in defendant’s 
evidence 509 

S. 118 — Lower Court holding docu- 
ment not to be promissory note and not 
taking presumption under S. 118 (a) find- 
ing document not supported by consi- 
deration — Document found by appellate 
Court to be promissory note — Decision 
regarding consideration is vitiated 4l0e 

5. 118 U)— Suit on promissory note 

—Plaintiff failing to prove cash consi- 
deration but defendant admitting execu- 
tion — Suit should be decreed 154 

Nuisance 


lease of land to promisee by promisor Latrine becoming a nuisance — Order 

and promisee to set-off rent for inerest should be to stop the nuisance rather than 


‘due by promisor — Held it was not usu- to demolish the construction 926c 
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Oath . ^ 

Agreement to refer to oath — Party 
can resile from it even without satis- 
factory reason Such resiling terminates 
agreement nqa 

Oaths Act (10 of 1873) 

Ss. 6 (xnd 13 Child of tender years 
able to understand sufficiently of deeds 
scon and to inform Court thereof, exa- 
mined as witness Intentional omission 
to administer oath — S. 13 cures defect“* 
But intentional omission will not be 
cured in all cases 579 a 

Occupancy Holding 

Cutting down bamboos and selling 
them does not depreciate value of such 
holding Sale of bamboos is only sale of 
produce 57 ]^ 

Occupancy Rights 

Sale of well appurtenant to occu- 
pancy holding is illegal— Equally so total 
destruction of it 152 

Pardahnashin Lady 

It is improbable that she will not 

know about intimate family matters con- 
cerning relationship 285a 

Document executed by — She will be 

bound by terms only if she has thoroughly 
understood what she was purporting to do 

2855 

Partition 

Person allowed certain plot is bound 
by transaction of predecessor-in-interest 
^ 2655 

Partition Act (4 of 1893) 

5. 4 Unused hut is not a dwelling 
house 894 

Partnership 

Partnership commences from execu- 
tion of partnership deed, unless deed 
spocilically provides for late date to com- 
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Partnership Act 

affected — Procedure however is governeci ■ 
by Act 898& ' 

Penal Code (45 of 1860) 

“ S, 99— Public servant not acting iii 
good faith — S._99 does not apply 913a- 

S.*99 — Private defence — Attach- - 
ment effected legally under good order — 
Accused is not entitled to right of pri- 
vate defence Omission to record reasons' ^ 
in order of appointment of vakil to effect 
attachment held did not make attach- - 

ment illegal 490a ~ 

S. 103 — Free fight with lathis bet- 
ween two parties in respect of release of 
woman Two of accused injured same * 
way as others on other side — Accused! 
stopping beating on release of woman — 
Merely because injury is caused to more - 
persons on other side, accused held did i 
not exceed right of private defence 9135' 

' Probable consequence is one • 

which is likely or w'hich can reasonably 
be expected to follow — Held stabbing : 
cannot be deemed to be probable conse- 
quence of instigation to thrash 346(2)a 

120-B Prosecution must prove^* 
agreement between two ox more persons - 
to do or cause to do illegal act — If agree- 
ment is other than one to commit offence^- 
prosecution must prove some act in pui%- 
suance of agreement — But if agreement is- 
to do offence, no overt act need be prov- 
ed But proof of overt acts will help to- 
prove agreement 162a. 

S. 120-B Evidence of approver-r- 
Corroboration by independent evidence^ 
is necessary More so in case of criminal*. . 


mence partnership 1008a 

Dissolution of is mixed question of 

law and fact 10085 

One firm cannot bo partner in an- 

otlicr firm — Dissolution of such joint con- 
cern is not dissolution of partnership 
witlhn the meaning of Stamp Act U899), 
Art. 46-B 767 

Partnership Act (9 of 1932) 

<S’5. 5 and (i9 — Hindu joint family 

business does come under S. G9 280a 

S.s'. 58, 59 and 69 — Begistration — 

Suit by partner against firm — Suit can, 
not lie unless firm is duly registered and 
person suing is recorded as partner — 
S. 69 is mandatory — Subsequent amend- 
ing of plaint does not make valid institu- 
tion. 898a 

Ss. 69 and 74 — Riglit to realise 

money accruing before Act — Right is un- 


conspiracy 1525^ 

S. 120-B Evidence of association 
to bo of value for prosecution should! i 
suggest something suspicious — Casual 
meeting or conversation in public place 
or park Inference one way orx)ther . 
cannot be drawm 162/“ 

■ -S. 149 Man dying of injuries by 

latlii blows Several persons attacking— 
Whose blow was fatal is immaterial — 
All are guilty 930 ^, 

Ss. 149 and 302 — Number of per- 
sons armed witli spears rushing at an- 
other and plunging spears into his body 
Common intention is to kill victim 

^ 362;' 

1^9 Person called upon to ans- 
wer questions orally put, not answering; 
them truthfully — Held he was not guilty 
under S. 179 620(l)a;/. 
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:.Pen«il Code 

S. 179 — Magistrate requiring com- 
plainant as witness under S. 219, Crimi- 
nal P. C. — Refusal to give evidence — He 
is guilty of offence under S. 179 267 

S. 180 — Refusal of accused to ans- 
wer questions put to him and refusal to 
sign — For refusing to sign he is liable to 
/punishment under S. 180 652 

5. 188 — Whether person has know- 
ledge of order promulgated is matter of 
- evidence — Order promulgted for several 
weeks and notice posted in various places 
— Disturbances in city — Ignorance of 
order not pleaded before Magistrate nor 
made one of grounds in appeal — Held ac- 
cused must be deemed to have knowledge 
•of order — Prosecution can only prove 
circumstances to enable Court to draw 
:Proper inference 552 

5. 193 — Magistrate recording state- 
ment under S. 164, Criminal P. 0., is 
Court” — Offence committed under 
■ S. 193, cannot be taken cognizance of 
without complaint in writing 341 

S. 2l8 — Patwari making false entry 

in khasra — Criminal intention proved — 
Patwari is guilty under S. 218 968 

Ss. 283 and 290 — Obstruction even 

if caused by negligence is offence — Deli- 
berate intention is not necessary 746(l) 

S. 300, Excep. 4 — Sudden fight bet- 
ween two parties — Every one trying to 
bit one of opposite side — No thought of 
’private defence — Held offence was culpa, 
ble homicide 438 

^ S. 302 If there is reasonable doubt 
in guilt of accused, he should be acquit- 
ted It cannot be reason for inflicting 
lesser penalty 919 

Ss. 302, 304 and 149 — Blows struck 
in heat of passion and on sudden quarx’el 
without premeditation — Accused’s party 
beating complainant’s party and death 
■caused — Persons causing fatal injury not 
known Offence held to be culpable 
homicide and all are liable 717a. 

iSs. 304 and 34 — Two accused having 
common intention to beat deceased s 
party — Death caused by a blow — Both 
are responsible under Ss. 304 and 34 

504 

j Ss. 304 and 326 — Devil dancers 
with consent of husband branding wife 
to exorcise devil with hot ladle— Death 
from injuries Husband burying her due 
to panic and not for sheilding dancers— 
Offence committed by dancers — Held to 
be under S. 326 and not S. 304-A 282 


Penal Code 

S. 325 Accused taking boy away 
and performing act of magic and attack- 
ing him in a very savage manner — But 
subsequently attending to him carefully 
and bandaging injuries — ‘Held accused 
was only guilty under S. 325 614 

Ss. 326 and 304 — Devil dancers with 
consent of husband branding wife to ex- 
orcise devil with hot ladle — Death from 
injuries — Husband burying her due to 
panic and not for sheilding dancers— 
Offence committed by dancers— Held to 
be under S. 326 and not S. 304-A 282 


S. 332 Vaccinator ordered to vacci- 
nate ladies and children in certain house 
knocking at door— Admission not refused 
and entry of vaccinator into house — 
Implied consent to enter held must be 
presumed — Person obstructing or assault- 
ing is guilty under S. 332 IGOo, 

S. 333 — When person causing griev- 
ous hurt to public servant can be con- 
victed explained — Assault made on sub- 
inspector in consequence of what he had 
done to accused — Held it came within 
S- 333 563(1 

S. 333 — Assault on public servant 

within precincts of Court in 'open and 
• high handed manner — Held 18 months’ 
rigorous imprisonment was not sufficient 

5635 

S. 352 — Husband entitled to posses- 
sion of his wife, cannot use criminal force 


S. 353 — Constable informed about 
gambling going on in public place — Pre- 
venting his proceeding in that direction 
by use of criminal force is offence under 
S. 353 ^ 546 

S. 366 — Girl not physically removed 
from lawful custody — Her marriage by 
her brother— No offence of abduction 
held committed 9205 

S. 366 Object of accused being to 
bring pressure on husband of woman to 
withdraw certain complaint — S. 366 is 
not applicable Jury not properly char<*ed 
— Conviction is bad 665 

s. 366 — Kidnapping from lawful 
guardianship of husband — Prosecution 
must prove marriage between woman and 
alleged husband— If legal marriage is not 

proved, there is no legal guardianship 
ana no enticement rpp 

368— Offence under S. 368— It is 
not triable exclusively by Sessions Judge 

63a 
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Penal Code >i o -) I * 

S. 376 — Charge of rape — Girl, her 

mother, and eye-witnesses deposing in 
favour of prosecution — Absence of hymen 
and absence of injuries on medical exa- 
mination — Blood stains found in dhoti of 
accused and cloth of girl — Held convic- 
tion was proper 590 

S. 379 — Process signed by amin but 

not bearing seal of Court — Attachment is ' 
illegal — Hence removal of such property 
is ndt offence 214a. 

S. 379 — Kemoval under assertion of 

bona fide title is not dishonest or fraudu- 
lent 2146 

S. 394 — Medical evidence not prov- 
ing death from throttling Confession 
not made before Magistrate — Ornaments 
found in house of accused but no con- 
nexion of such ornaments with deceased 
— Charge held was not proved 5496 

Ss. 395 a7id 458 — Accused and other 

persons charged with offence under 
S. 395 — Accused proved to have com- 
mitted offence under S. 458 but other 
persons not found to have accompanied 
him — Conviction under S. 458 held was 
not illegal 458(2) 

S. 397 — S. 397 does not provide for 

joint liability as S. 149 does 132a. 

S. 408—75 in service of i4— Arrears 

of pay not paid — Accused collecting rent 
and desiring to submit amount to A 
Dishonest intention held not proved ; 
hence no offence under S. 403 B held 
entitled to retain till payment of his pay 
under Contract Act, S. 221 922 

S. 452 — Criminal trespass committed 

with object of interfering with religion is 
not to be lightly treated 6476 

S. 464 — A signing for B — B present 

at time — A must be held to be autho- 
rized to do so 4l0a 

S. 471 — Receipts filed in Court in 

rent suit and placed before plaintiff for 
admission or denial — Held they were used 
even though plaintiff denied them 521a 

S. 499 — Essence of offence of defa. 

mation mentioned — Article alleging girls 
of certain College guilty of misbehaviour 
— All girls in College collectively and in- 
dividually must suffer in reputation 
Complaint by some of them is competent 

743 

Ss. 500 and 501 — Complaint that all 

accused had joined to defame complai- 
nant — Printer charged under S. 501 and 
publishers and distributors of notice con- 
tuaning defamatory matter charged under 


Penal Code »r*0 < ' 

S. 500 — ^Joint trial — Held provision of 

Cl. (d), S. 239, Criminal P. C., was hob 

violated ■ 769* 

Pensions Act (2 3 of 1871) 

Ss. 4 and 11 — S. 4 applies not only 

to pensions but also to grants of moneys 
or land revenue 678ai- 

Ss. 7 and 11 — Pensions mentioned 

in Ss. 7 and 11 do not comprise all pos- 
sible kinds of pensions 862a. 

S. 7 — Certificate granted under S. 6^ 

— Pension does not become one men- 
tioned in S. 7 862r 

Ss. 11 and 12 — Person asserting* 

compromise to be invalid should proven 
that pension falls under S. 11 8626 • 

S. ll—^S. 11 is not limited to execu- 
tion of simple money decree — It includes, 
cases where property is sold in execution . 
of mortgage decree &J8o~ 

-S. 12 — Scope — All kinds of Govern- 
ment pensions do not come under S. 12 

862/‘ 

Pleadings 

Admission in — If accepted, should 

be accepted in its entirety (FB) 946a- 

Mere inaccuracy in plaint is not 

suflScient to dismiss claim 7596* 

Counsel is not entitled to frame seri- 
ous charge against party unless he is ioi 
possession of admissible and relevant 
evidence — But he need not test truth of 
witnesses w'hom he intends to put into- 
witness-box (SB) 4256 • 

Counsel is not entitled to make scan- 
dalous and serious allegations against 
fellow citizen unless he has some basis-, 
upon w'hich those allegations can be- 
gx'ounded (SB) 425tf ' 

Plaintiff closing his case — Defendant- 

should not be allowed to raise new de- 
fence based on evidence disclosed which..' 
is substantially different from case ia 
written statement 3036' 

Pleadings must be in writing 268a 

Pleadings should be definite 203a 

Too rigid test of conduct of counsel 

in drafting pleadings should not be em- 
phasized — Only test is that allegations- 
made should not appear manifestly reck- 
less and unfounded (SB) 4250- 

To see whether application comes- 
under S. 47, Civil P.C., substance of appli- 
cation must be examiped and not head- 
ing given to it by party 1836' 

Police Act (5 of 1861) 

-S. 30 — Authorities have no power • 

under Act absolutely to forbid proces- ‘ 
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Polic0 Act »!' 

sion — They have only power to regulate 
it 657ct 

5. 32 — Breaking promise to Superin- 
tendent of Police is not to disobey order 

p 

Plaintiff licensee having possession 

over land — Defendant not having posses- 
sion but removing plaintiff’s cattle 
troughs and erecting building on same — 
Plaintiff is entitled to sue for possession 

even though he is licensee 123 

Practice 

■ Amendment — Court not having juris- 
diction over subjecc-matter of plaint — . 
It has np right to direct amendment of 
plaint 842a 

Appeal — Belief granted by lower 

Court — Appellate Court will not refuse 
in appeal unless lower Court has acted 
arbitrarily or perversely I74d 

Appellate Court — Lower Court judg- 
ment on pure question of fact — Ordina- 
rily appellate Court should not interfere 
— But if lower Court has not discussed 
evidence of witnesses, it may differ 3297> 

— —Defects in pleadings cannot be set 
aside in Letters Patent Appeal 862c 

Document not objected to in lower 

Court — Appellate Court cannot reject it 

293a 

Duty of Court — Substantial justice 

should prevail over technical objections 

3916 

Duty of Court — Person applying for 

sale of property covered by will after ob- 
taining probate — Application not specifi- 
cally headed as one under S. 307, Suc- 
cession Act — Court should see whether 
it has jurisdiction under any provisions 
of law 3606 

Evidence — Appraisement of witnes- 
ses is final and binding in second appeal 

2936 

Evidence — All evidence let by par- 
ties — Fresh evidence should not be ad- 
mitted W'hen other party has no oppor- 
tunity to produce evidence in rebuttal 

110 a 

High Court — Second appeal — Where 

evidence upon record is complete, it is 
open to High Court to find fact where 
lower appellate Court has not done so 

9826 

High Court attaches great weight to 

findings of fact of Bar Council 

(SB) 503(1) 

High Court generally accepts find- 


Practice t 

ings of Bar Council — But it is not bound ' 
to do so (SB) 425ei 

Inconsistent decrees held should not 

be made J 8536- 

V Inherent powers — Officer acting:.: 

judicially has inherent power to correct 
his orders if he is^ satisfied that it ia^ 
necessary for ends of justice — Collector^ 
acting under S. 68 , Civil P. C., has in- 
herent power to cancel his order on valid 
grounds — Such inherent power does not 
depend on continuance of proceedings in 
course of which order is made 8680 * 

Judge must not be presumed ta 

entertain feelings of hostility to person, 
who appears before him either as civil! 
litigant or as accused (SB) 425a>. 

Judicial Officer can comment ad- 
versely on person only if evidence before.- 
him warrants it — He cannot do so on 
information received from outside sources.- 
— Such comments should not be allowedf^ 
to remain part of judgment 902 

New plea — Civil Court — Plaintiff 

filing suit in Civil Court — Plea by plain- 
tiff that Civil Court has no jurisdiction 
to entertain his suit .cannot be enters 
tained for first time in second appeal 

746(2)c^ 

Plaintiff cannot place evidence in 

Court in alternative (FB) 529ti. 

Plea — Second Appeal — Ground of 

appeal which was raised in lower appel- 
late Court but was abandoned cannot be. 
allowed to be raised in course of second 
appeal 1004d 

Judicial decisions should not be ap- 
plied by analogy to cases having different 
facts 323® 

Statutory body must strictly follow 

law to which it owes its existence(ST)295<i 

Precedents 

Simple money decree and four minor 

decrees for different sets of costs in same, 
suit — Execution of main decree — Agree-. 
ment between judgment-debtor and dec- 
ree-holder regarding methods of execu- 
tion of decree — Subsequent application 
for execution of one of decrees for costs- 
contrary to agreement — High Court, 
holding that agreement is binding oa 
decree-holder Application for execution 
of another decree for costs — Held previ- 
ous order of High Court operated as res 
judicata Single Judge cannot differ from 
law laid down by Bench 364a.; 
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Precedents 

Though entitled to great weight 

obiter dicta of Full Bench are not binding 

2476 


Pre'emption 

Right is recognized by Mahomedan 

law — By local usage incidents are modi- 
. hed — In absence of proof of such modi- 
I hcation, custom will b'e as under Maho- 
medan law 2360- 

Right of pre-emption is definite 

' enough to form proof of custom 2366 

Custom proved — Onus of proving its 

■ discontinuance is on party denying its 

• existence — Mere transfers in favour of 
strangers are not sufiicient to disprove 

• existence of custom 236c 

Press Act {1 of 1910) 

'S. 4 (l) (6) Explanation (as amended 

in 1932) — Words actually tending to pro- 
mote feelings of enmity — If published 
without malicious intention and with 
honest view to removal of same, they 
do not come under S. 4 (l) (h) 369a 

5 . 4 . ( 1 ) (h) {as amended in 1932) — 

Document must be regarded as a whole 

3696 

S. 4 ( 1 ) (6) (as amended in 1932) — 

Intention of writer may be inferred from 
language of document 369c 


Promissory* note 

It may be by instalments 410c 

-Promissory-note insufficiently stamp- 
ed cannot be admitted in evidence 
even on payment of stamp duty and 
penalty — But where lower Court has ad- 
mitted it, such admission cannot be ques- 
tioned 410ti 

Suit on promissory-note — Plaintiff 

failing to prove cash consideration but 

defendant admitting execution — Suit 

should be decreed 154 

Provincial Insolvency Act (5 of 1920) 

Ss. 4 and 53 — Transfer by insolvent 

— Transfer by transferee to third party 
— \pplication by receiver for annulment 
of insolvent’s transfer— Third party not 
impleaded— Order against first transferee 
ex parte or after contest is not final 
adjudication as against real claimant of 

title . 

5 . 4 — Receiver claiming certain pro- 
perty as belonging to insolvent — Objec- 
tion by person in possession dismissed 
for default— Sale of such property by 
receiver and application for delivery of 
possession by purchaser — Objection 
raised by person — Court cannot order 
delivery of possession without consider- 
• ing question of title 546 


Provinciftl Insolvency Act 

Ss. 6 and 9 — Merely because debts 

exceed Rs. 500, creditor is not entitled 
to make application — Act of insolvency- 
committed by debtor must be proved 416 

S. 28 — Right of Hindu father to 

dispose of joint family property is pro- 
perty within meaning of S. 28 — Such 
right vests in receiver and he can seize 
the property and sell it without taking 
an attachment 643c 

;-5. 28 — Receiver claiming certain 

property as belonging to insolvent — Ob- 
jection by person in possession dismissed 
for default — Sale of such property by 
receiver and application for delivery of .• 
possession by purchaser — Objection raised 
by person — Court cannot order delivery 
of possession without considering ques- 
tion of title 546 

S. 28 ( 2 ) — Property of insolvent 

whether existing before adjudication or 
acquired or devolved afterwards, vests in 
receiver (FB) 675a 

; S. 28 (2). (5) and 59 (t2)— Suit by 

insolvent after adjudication is not 
expressly prohibited — If property should 
vest in receiver, he alone is proper person 
to institute suit — But if property is such 
as does not vest in receiver but is insol- 
vent’s own, suit by insolvent is compe- 
tent — But Official Receiver should be 
made party so that no fraud is committed 

(FB) 6756 

* S. 28 ( 2 ), ( 5 ) — Suit by insolvent for 

money lent after adjudication — As 
receiver has not seized it, presumption 
is that it is plaintiff's own and defendant 
cannot be allowed to deny that it is 
plaintiff's own — Suit cannot be thrown 
out on ground of plaintiff’s insolvency 

(FB)675c 

S. 28 ( 2 ), (7) — Vesting of property 

dates back to date of insolvency applica- 
tion — It does not date back to previous 
transfer by insolvent 6716 

S, 28 ( 4 ) — S. 28 ( 4 ) refers to property 

acquired by insolvent by his own efforts or 
to property which devolves on him by . 
rule of law — Property not coming under 
section sold by some one who has right 
to do so — Price realized by such sale 
does not become property of insolvent 

279 

-S. 41 — Order of absolute discharge 

suspended till sale of property — On sale 
order that sale has been held and pro- 
ceeds should be distributed — Proceedings 
terminate 272 
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Provincial Insolvency Act 

/S.56 — Keoeiver claiming certain pro- 
perty as belonging to insolvent — Objec- 
tion by person in possession dismissed 
for default — Sale of such property by 
receiver and application for delivery of 
possession by purchaser — Objection 
raised by person — Court cannot order 
delivery of possession without consider- 
ing question of title 546 

S. 68 — Sale by Ofilcial Receiver by 

public auction — Highest bidder deposit- 
ing 1/4 price — Another preson making 
higher bid and Official Receiver execut- 
ing sale in his favour — Insolvency Court 
cannot on application of first bidder set 
aside sale — Controversy should be settled 
by suit 687 

S. 79 — Rules under, framed by 

Allahabad High Court, Ch. 19, R. 27 — 
Joint family firm adjudged insolvent — 
Effect is to make all members of family 
insolvents 643a 

Provincial Small Cause Courts Act ( 9 of 
1887) 

S. 4 — No distinction between Small 

Cause Court Judge and Court having 
Small Cause powers 690c 

S. 16 — Suit filed in Small Cause 

Court can be transferred by District 
Judge to Sub-Judge not having small 
cause powers 690a 

S. 17 — Objection to execution ap- 
plication — No order on merits passed on 
such objection but objection struck oft' 
for default of judgment-debtor — Judg- 
ment-debtor can raise same objection by 
another application — Proviso to S. 17 
does not apply nor is order one under 
S. 47, Civil P. C. 502a 

S. 17 — Court cannot grant time to 

judgment-debtor to furnish security 379a 

S.23 — Small Cause Court Judge is 

competent to decide question of title — 
But where intricate question of title is 
involved, it should not be decided sum- 
marily but Judge should return plaint 
for presentation to competent Court 

148a 

S. 23 — Under S. 23 it is not neces- 
sary that plaintiff and defendant should 
be rival claimants to property 1486 

S. 25 — Question of jurisdiction 

involved — High Court should interfere 
though equity is in favour of opposite 
party 8426 

S. 25 — Finding of fact cannot be 

considered in revision 6906 

S. 25 — Lower Court refusing resto- 

1935 Indexes (All.) — 7 & 8 


Provincial Small Cause Courts Act 

ration — High Court should not interfere 
in revision • 437 

jS. 25 — Revisional power can be ex- 
ercised only where substantial injustice 
has directly resulted from material 
misapplication or misapprehension of 
law 3796 

S. 25 — Question of fact cannot bo 

raised 3726 

Art. 35 (i) (u) — Allegation that 
defendant reaped crops belonging to 
plaintiff by deceit amounts to offence of 
theft and suit is not cognizable by 
Small Cause Court 264 

Art. 35 (i) (ii) — Suit for return 
of gold and silver given for making orna- 
ments — No allegation of dishonest 
misappropriation or conversion or use — 
Suit is not barred from Small Cause 
Court jurisdiction 141(2) 

Art. 35 (i) (a) — Suit for recovery of 

value of tree alleged to have been out and 
appropriated by defendant — If allegation 
in plaint does not amount to averment 
that defendant is guilty of criminal mis- 
appropriation, suit can be instituted in 
Small Cause Court 33 

Public Gambling Act (3 of 1867) 

S. 13 — Constable informed about 

gambling going on in public place — Pre- 
venting his proceeding in that direction 
by use of criminal force is offence under 
S. 353 Penal Code 516 

Public Rights 

Person desiring what he is entitled 

to do should have support of those 
responsible for law and order — Right to 
celebrate Ram Lila and to take out pro- 
cession, even though not exercised before 
should not bo disallowed merely because 
another section of people who have no 
manner of right or interest object to it 


OiO 


Railways 

Person cannot compel railway com- 
pany to carry goods on berms imposed by 
him which are contrary to rules of rail- 
way company 

^-Negligence — Damage caused to plain- 
tiff’s property by spark from engine 


Onus of proving that proper precaution 
was taken is on the railway — Plaintiff' not 
in position to avert damage — There is no 
contributory negligence 669 

Railways Act (9 of 1890) 


S. 55— Terms of S. 50 as to 15 days 
are nob to be rigidly applied ; 14 days’ 
notice held sufficient 6016 
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Religious Endowments Act 


60 

Railways Act 

S. 55 (2)— ‘Local’ means papers of 

place ^here sale is held 601c 

S 76 — Plaintiff is not absolved from 

proving that Bailway administration is 
liable for loss or deterioration — If plain- 
tiff proves misconduct or negligence on 
part of Bailway administration, he need 
not further prove that such misconduct 
has caused loss 525 

** S. 77 — Suit for damages against 

state railway — Notice to Collector under 
S. 80, Civil P. C., is not sufficient notice 
under S. 77 — Two separate notices are 
necessary — Collector does not represent 
Government of India in railway matters 

900 

S. 77 — Goods not actually lost hut in 

possession of rail way company in lost pro- 
perty office — Sold by public auciion 
against express direction of plaintiff — 
Suit for damages — No notice under S. 77 
is necessary— Suit is governed by Art. 48 
and not by Art. 31, Lim. Act 601a 

S. 101— R 187, Cl. (8). sub-cl. (i)— 

Station-master who has opened lock, 
leaving it unlocked — Assistant Stalion- 
masler who rel eved him held was not 
guilty under S. 101 121a 

Rec-rd oi Rights 

Property in possession of usufructu- 
ary mortgagee — Pi rson merely by getting 
his name recorded in village papers for 
several >ears cannot acquire title by ad- 
verse pos.'^ession 174c 

Registration Act (16 of 3908) 

S. 17 (2) — Compromise in 1922 in- 
volving property not subject of case — 
Eegist laiion is unnecessary even in regard 
to that property 862/ 

S 49 — Unregistered mortgage- deeds 

are adniissible to prove nature of posses- 
sion 1^^^ (l) 

Religious Endowment 

■ Temple or mosque on site of private 

owner in existence forlong lime and wor- 
ship performed hy public — Inference is 
that land is dedicated property and not 
tliat temp'« o*" mosque stands there with 
leave and license of owner 891 

Rtriigious Endowments Act (20 of 1863) 

5 — S. 5 applies only when vacancy 

exists at lime of application and only iu 
cases svhere there are trustees, managers 
or su|)erintendents under control of Gov- 
ernment — It does not apply for removal 
of trustee and appointment of another 

273?^ 

S. 14— Words “appointed under Act” 

apply not only to members of committee 


but also to trustee, manager or superin- 
tendent 273a 

Res judicata 

Property alleged as belonging to R 

attached by S in execution of decree 
against B — Suit by BS that it did not be- 
long to B and that he was absolute owner 
— B and S impleaded and suit decreed — 
Subsequent attachment of same property 
by B, another creditor of 2?, and purchase 
of property by N — Declaratory suit by 
— Decree in original suit is binding on 
B and N and as such they cannot call 
upon BS to prove his title again 838 
• Two separate and unconnected build- 

ings erected on land — Suit for removal of 
one and possession of land underneath 
dismissed — Sulisequent suit for removal 
of other is not barred 790 

Execution — General principles are 

applicable to proceedings in execution 

678/ 

’Simple money decree and four minor 

decrees for diflerent sets of costs in same 
suit — Execution of main decree — Agree- 
ment between judgment-deblor and de- 
cree-holder regarding methods of execu- 
tion of decree Subsequent application 
for execution of one of decrees for costs 
conirai’i to agreement— High Court hold- 
ing that agreement is binding on decree- 
holder — Applicaiioo for execution of an- 
other decree for costs — Held previous 
order of High Court operated as res judi- 
cata — Single Judge cannot differ from law 

laid down hy bench 364a 

Restitution of Conjugal Rights 

Hindu husband marrying a second 

wife No sufficient reason to Jive sepa- 
rate y27 

Revision 

Appealable order— High Court can- 
not interfere 873c 

Riparian Rights 

Each proprietor has right to use 

water of stream flowing past his land 
equally wiili other proprietors 836 

Sentence 

" |~Power of High Court to enhance — 
No limitation imposed except maximum 
sentence provided ~ Sentence passed by 
Assistant Sessions Judge can be enhanced 

Specific performance 

■ Agreement to lend money cannot he 
specitically enforced 688 

Specific Relief Act (1 of 1877) 

• 5. 39 — Plaintiff requiring not only 

more declaration but cancellation of deed 
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Specific Relief Act 

also — S. 39, applies and ad valorem court- 
fee is necessary 207a 

S 42 — Relief granted by lower Court 

— Appellate Court will not refuse in ap- 
peal unless lower Court has acted arbi- 
trarily or perversely Xl^d 

Stamp Act (2 of 1899) 

Ss. 35, 36 and 61 — Promissory note 

insufbciently stamped cannot be admit, 
ted in evidence even on payment of stamp • 
duty and penalty — But where lower 

Court has admitted it, such admission 

cannot be questioned XXOd 

Art. 46-B — One 6rm cannot be part- 
ner in another 6rm — Dissolution of such 
joint conc-rn is not dissolution of part- 
nership within the meaning of Art. 46-B 

767 

Art. 57 — Exemption (e) — Property 

attached by amin handed over to supur- 
dar — Document executed by supurdar 
agreeing to produce same whenever de- 
manded by Court — Held document came 
within exemption (e) 553a 

Art. 57 — Bond executed by surety to 

account for property received is security 
bond 5586 

Succession Act (39 of 1925) 

6’. 214 (l) (6) — Personal remedy 

under mortgage deed barred before suit 
on mortgage — Decree for sale of mort- 
gaged property — Decree-holder deail — 
Application for execution of mortgage de- 
creo l)y legal representative — No succes- 
sion certilicate is necessary as application 
is nob one bo ol)bain order for payment of 
debt within meaning of S. 214 (1) (b) 

897a 

-S. 306 — ‘‘Personal injury” means 
injury to person as distinct from injury 
to property — Pecuniary loss througli de- 
ception is not personal injury — Liability 
survives after death of wrong-doer 995^? 

S 379 — Deposit of sum equal to fee 

payable on succession certificate is not 
court fee on application for succession 
certificate — Test of pauperism is to see 
whether applicant can pay court-fee on 
application and not sum to be deposited 

735 

Tenancy 

Agricultural plot converted into 
building tenancy — S. 108 (p), T. P. Act, 
has no application 1040 

Tender 

Decree payable in instalments — Ten- 
der filed in Court on due date and pay- 


ment made next day — Held tender 
amounted to payment 7486 

Tort 

Seduction — Action for — Plaintifif 

must prove that female was in his ser- 
vice and that by reason of seduction he 
is deprived of her services — Ho is not en- 
titled to damages for mere mental pain 
or anxiety 855a 

Seduction — Suit for damages is gov- 
erned by Art. 22 and not by Art. 36, 
Limitation Act 8556 

—Negligence — Damage caused to plain- 
tiff's property by spark from engine — 
Onus of proving that proper precaution 
was taken is on the railway — Plaintiff not 
in position to avert damage — There is no 
contributory negligence 669 

" Damages— Prospective — Prospec- 

tive damages on tort must be given in de- 
cree itself and cannot be determined in 
execution — Order of Court in decree that 
it will be determined in execution does 
not give executing Court jurisdiction to 
determine it — 0.20, R. 12, Civil P, G. 
has no application 186 

Trade-mark 

Cases have to be decided according 
to rules of justice, equity and good con- 
science — English law may be applied 
with modification 7 a 

* Plaintiff' having reputation for his 

goods through certain trade- mark — He 
can restrain defendant from using trade- 
mark not only for the same goods as 
plaintiff 8 but also to cognate classes of 
goods — Similarity of mark, commercial 
connexion between plaintiff’s and defen- 
dant's goods and surrounding circumstan- 
ces must be considered — Inference from 
above should not be speculative but must 
be probable 7 ^ 

Unwary customer— Standard is that 

of an average man exercising ordinary 
caution 7 ^ 

Transfer of Properly Act (4 of 1882) 

.S. 3 — Debt is separate from security 
—Creditor can get judgment for debt 
without recourse to security 837a 

S's 6 (a) and 43— Heir professing to 

transfer property itself and not merely 
right to succession and acquiring such 
property subsequently -S. 43 applies — 
Illustration to S 43 is not repugoant to 
S. 6 (a) 244 

S. 6 (e) Transfer of right to receive 
theka rent for future period is not invalid 

3426 
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T. P. Act 

S. 8 — Gift to wife — Heritable estate 

not transferred in express terms — Kes- 
traint on donee's power of alienation but 
by express words — Only limited estate 
held transferred 43a 

S 10 — Clause in sale deed that 

vendee should not alienate property to 
any one other than vendor or his heirs is 
contrary to S. 10 and is void 493 

S. 41 — S. 41 does not apply to auc- 
tion, pur chasers 234 

jS. 43 — Mortgagor is estopped from 

pleading that he is not entitled to mort- 
gage property and also from defeating 
mortgagee’s claim in respect of mortgaged 
property but subsequently acquired by 
mortgagor 269a 

Ss. 43 a7id G (a) — Heir professing to 

transfer property itself and not merely 
right of succession and acquiring such 
property subsequently — S. 43 applies 
Illustration to S. 43 is not repugnant to 
S. 6 (a) 244 

S. 53 — A deed not meant by execu- 
tant to be Gctitious is only voidable at 
option of creditors^If not avoided ^t^ is 
valid * * 

S. GO — Mortgage is indivisible— But 

where there is severance of interest as 
between mortgagees with consent of 
mortgagor, position is different so far as 
frame of suit is concerned — It is better 
that suits by mortgagees are consolidated 

391a 

Ss. GG a7id G8 — Mortgage — Covenant 

against lease— Existence of such covenant 
cannot entitle mortgagee to claim rights 
other than those necessary for mainten- 
ance of hissecurity — Mortgagoris entitled 
to lease property permanently irrespec- 
tive of its ellect on mortgage provided it is 
not injurious to property so as to render 
security insufficient 511 

S. 100 — Charge created by operation 

of law — Charge-holder is not disentitled 
from pursuing personal remedy 4 A 16 

~S. 130 — Debt is separate from secu- 
rity — Creditor can got judgment for debt 
without recourse to security 837a 

• Ss. 130 a7id 3 — Instrumeut not being 

negotiable instrument — Endorsement is 
sufficient to effect legal transfer 8376 

Trustee 

Trustee acquiring property in that 

capacity cannot claim adverse possession 

458(1) 

Trusts 

Private or public — Test is to see 


S . 70 


ft 


Trusts 

whether it is for benefit of individuals or 
of public 139 

U. P. District Boards Act (10 of 1922) 

Penal clauses should be strictly in- 
terpreted 620(1)6 

S , 48 — Agenda paper mentioning 

that draft resolution and report regarding 
dismissal of secretary would come for 
final decision — It is sufficient notice under 
S. 48 663 

S. 65 — Resolution does not dispense 

with necessity of contract in writing 

8026 

Whole-time officer,’* mean- 
ing explained 802c 

Ss. 70 and 71“ District Board ser- 
vant holds office during pleasure’— He 
cannot sue District Board for wrongful 
dismissal — Nor for declaration that raao- 
iution removing him is null and void 8 j2/ 

S. 126 (2) — Person called upon to 

answer questions orally put, not answer- 
ing them truthfully — Held he was not 
guilty under Penal Code (i860), S. 179 

620(l)a 

U. P. Excise Act (4 of 1910) 

*** S. 60 (a) — Conviction for being in 
possession of liquor in excess of quantity 
allowed by law set aside on revision on 
ground of want of evidence to prove ex- 
cess — Prosecution cannot try to supp )rt 
conviction on ground that accused had 
not proved that bottle of liquor in his 
possession had been obtained lawfully 

697 

S. 60 (6) — Sub-Inspector may make 

search without obtaining warrant only 

in urgent cases 5206 

S. 60 (6) — Sub-Inspector putting 

person having two convictions as search 

witness — Adverse comments against Sub- 

Inspector and brother of such witness iu 

prior case — Held case was not genuine 

one 620c 

U. P. General Clauses Act (1 of 1904) 

5. 5 — Amending Act comes into force 
from date of publication in Gazette 

(FB) 706a 

D. P. Honorary Munsif's Act (2 of 1896) 

S. 8, Proviso — Suit filed in Munsif’s 
Court on Small Cause side transferred to 
Honorary Munsif's Court — On applica- 
tion of defendant suit transferred by 
District Judge to Additional Munsif’s 
Court having no Small Cause powers — 
Appeal lies from his decision 765 

S. 8 — Case ponding in Small Cause 
Court transferred to Honorary Munsif’s 
Court by District Judge — S. 24 (4), Civil 



53 


Subject Index, 1935 Allahabad 


U* P> Honorary Munsif’s Act 

P. O., does nob apply and appeal to Sub- 
ordinate Judge lies from decision of 

Honorary Munsif 14l(l) 

U. P. Land Revenue Act (3 of 1901) 

S. 4 — Person acting as lambardar 
and collecting rent — He cannot say that 
he is not legally appointed 777a 

Ss. 32, 40, 42 a7id 44— Defendant 
not admitting to be tenants of plaintiff — 
Dispute about proprietary title oE land 
and tress — Order of Revenue Court in 
case of the correction of jamabandi does 
not bar declaratory suit in civil Court 

751^; 

5. 34 — Suit for property by assignee 
from cosharer — No report under S. 34 is 
necessary — Suit lies in Revenue Court 

704 

jS. 36 — Ex. proprietary tenant agree- 
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280 
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186 
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ti 

»} 

tt 

»> 

II 

>1 

r> 


>1 

II 

II 

II 


11 


II 

II 


II 


II 


1 

3 

4 

5 

6 
7a 
lb 
8 

11 
12 

15 1934 II 976 

17a 1936 II 186 
176 II 
19 1934 II 873 

21a 1935 II 206 
215 n II 204 
22 3994 II 685 

24 1935 11 203 

25 

26 
28 

29 

30 

32 

33 

37 1934 11 960 

38 

39 

40 

41 

43 

44 

45 
47 

46 


AllIiR AIR 
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Jli -“".Ml ss a; 


164 II ji 492 

165 11 II 468 

166 It n 408 
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160 204 
208 
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213 
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ft 
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214 

fl 

ft 

986 

215 

fl 

II 
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2l6 

II 

II 

697 

217 

fl 
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984 

219 

It 

II 

968 

221 


182 1935 „ 864 
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If 


If 


If 


fl 

f> 


If 


367 

369 
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fl 

If 

If 


II 


II 


II 

If 


540 

548 


•» PC 73 
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” 67 6446 

A 234 645 
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*1 649 548 
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II PC 86 662 
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*> PC 79 5556 
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II 697 677 
II 608 678 


fl 

ff 


II 

II 

M 

II 


If 


II 

II 
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II 
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II 

I) 
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91 


If 


fl 


ft 


II 
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fl 

If 

if 

II 


II 


It 
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•I 886 
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II 948 
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224 1034 
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« 490 407 
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55 412 

954 418 


II 


II 


fl 
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50 
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51 1984 M 906 


52 


II 


fl 
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56 
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66 1934 II 673 
78 
80 
81 
82 


ff 

If 

II 

II 


fl 


II 

11 
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II 


It 


PC 
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II 789 

86 1986 II 261 
86 
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ft 


fl 


fl 

II 


If 


II 


fl 
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237 
240 
260 
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271 
278 
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261 
283 
265 
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289 
291 

295 

296 
299 
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3C7 
308 
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314 
318 
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348 
346 
849 
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II 616 426 
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If 

II 

II 

«l 
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fl 
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582 

fl 
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fl 
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If 
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II 
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II 
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If 
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If 
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If 

692 
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fl 
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fl 
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fl 
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fl 
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ff 
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If 
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II 

68 
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II 
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ff 
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II 
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A 660 641 
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A 671 646 
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II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

If 

II 

It 

If 

fl 

II 


If 

ff 

ff 
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ft 

II 
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II 

II 

fl 

II 
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If 


fl 


fl 

fl 


ft 


fl 
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II 
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II 
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II 
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If 
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If 
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II 
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If 
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II 
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If 
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ft 


ft 

fl 

II 

ff 

II 

fl 
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II 882 783 
II 529 784 
I* 889 786 
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n 676 796 
II 660 799 
II 563 804 
n 659 805 
II 856 606 
»» 671 809 
•I 876 818 
II 373 819 
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II 699 831 
II 588 837 
II 578 839 
I* 679 840 
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566 843 
« 886 844 

II 369 847 
II 566 849 
II 378 851 
** 891 862 
11 883 864 
PC 125 856 
A 310 867a 
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PC 119 869 
II 117 861 

A 470 864 
II 631 867 

11 675 870 
407 872 
416 875 
»» S90 878 

II 896 879 
” 661 881 
II 623 886 
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•I 620 889 
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If 

II 

If 

II 

tl 

fl 

If 

If 

fl 

If 

fl 
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M 


If 
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If 
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If 


ff 
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fl 
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II 


fl 


If 

It 
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ff 

fl 

If 

II 

If 


fl 
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If 405 

It 688 
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438 
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ff 


fl 


If 


fl 


II 


II 


If 

If 


fl 


II 


II 

II 
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II 
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ff 
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If 
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ff 
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II 

411 
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ff 
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If 
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II 

513 

ft 

II 
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II 

91 
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II 

II 

499 

II 

tl 

742 

ff 

ft 
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ft 

ft 
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If 

II 
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11 

91 

544 

II 

If 
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91 
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fl 

PC 
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M 

II 

165 

•f 

If 

146 

•t 

91 

169 

t 

tt 
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fl 


If 

fl 


•t 723 
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ff 
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If 


II 
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H 

ff 

ft 

If 

If 


ff 


fl 

ft 


If 


II 


fl 


It 


If 
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M 452 
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1935 

A 
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948 

1935 

PC 

190 

1009 

1935 

A 

65 

1059 

19S5 

A 

156 

9^7 

f) 

99 

259 

954 

•9 

A 
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1011 

1985 

II 

872 

1060 

II 

II 

123 

909 

rt 

91 

601 

955 

99 

91 

509 

1012 

II 

II 

868 

1061 

91 

91 

263 

913 


99 

4 35 

958 

99 

•* 1016 

1016 

II 

II 

446 

1063 

II 

If 

379 

914 

91 

99 

254 

960 

99 

19 

562 

1017 

II 

91 

852 

1064 

91 

It 

147 

915 

91 

91 

655 

961 

99 

.• 1003 

1013 

1936 

91 

12 

1056 

II 

tl 

299 

916 

19 

If 

255 

962 

99 

PC 

IbO 

1019 

1935 

n 

873 

1070 

II 

II 

148 

917 

99 

99 

256 

965 

99 

99 

187 

1020 

19 

II 

838 

1072 

It 

91 

SSI 

9i9a 

99 

99 

770 

967 

99 

A 1001 

1023 

If 

II 

903 

1073 

99 

91 

542 

9196 

99 

99 

653 

968 

19 

99 

8^0 

1025 

II 

II 

902 

1075 

99 

19 

925 

921 

91 

99 

457 

969 

99 

99 

850 

1027 

99 

99 

897 

1076 

II 

• 1 

362 

922 

99 

99 

292 

971 

99 

n 1013 

1029 

11 

II 

845 

1078 

«1 

II 

916 

9iS 

99 

91 

629 

975 

If 

n 10 8 

1032 

99 

99 

763 

10t2 

1936 

91 

218 

924 

99 

If 

458 

977 

91 

>» 1020 

1033 

91 

91 

464 

10^3 
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If 
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99 

99 

769 

980 

99 


849 

1035 

1916 

99 

11 
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»1 

99 

9-26 

927 

99 

99 
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981 

99 

PC 
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1036 

1935 

99 

905 
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II 

217 

923 

99 

99 

767 
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19 

99 
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91 

9L.5 

1038 

99 

ft 

215 

929 

91 

99 

7b8 

946 

99 

A 

842 
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91 

99 

927 

1089 

1935 

91 

981 

9-^0 

99 

99 

636 

988 

99 

91 

836 

1040 

99 

99 
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1090 

91 

91 

931 

9n 

91 

99 
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989 

99 

19 

837 

1041 

99 

99 

920 

1094 

99 

II 

940 
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If 

99 
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19 

99 

844 

1043 

99 

99 

913 

1097 

99 

99 

989 

933 

19 

99 
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09L 

If 

99 

843 

1044 

91 

f1 

862 

1103 

99 

19 

9d'3 

935 

99 

99 

626 
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91 

99 

841 
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19 

99 

359 

1404 

H 

99 
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99 

99 

404 

993 

99 

99 

790 
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11 

99 
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Ii05 

19 

99 
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99 

99 
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99 

99 
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91 

99 
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1107 

19 

99 
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99 

91 
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ft 
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99 

99 
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91 

99 
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99 

91 
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If 
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91 

99 

3 46 
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99 

91 
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19 

99 
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99 

14 
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99 

99 

294 
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91 

99 
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II 

99 
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99 
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99 
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n 

91 
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99 

If 
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99 

62 
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II 

99 
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1935 
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99 
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99 
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A 
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99 
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99 

It 
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99 

99 
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19 

A 
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99 

19 
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If 

91 
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99 
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91 
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If 

99 
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99 

91 
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99 
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91 
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9f 
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99 

99 
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If 

99 
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99 
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It 

19 
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99 

99 
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91 
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91 

99 
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It 

99 
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99 

99 
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42 

It 

99 
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99 

99 
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99 

99 
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If 

99 
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91 

674 

46 

99 
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91 

609 
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AWR AIR 


AWR AIR 

A 


505 1935 

A 

416 

695 

1935 

606 

fl 

II 

687 

696 

fl 

503 

If 

II 

458 

698 

fl 

511 

fl 

It 

597 

702 

fl 

512 

fl 

II 

486 

703 

ft 

5U 

ft 

II 

456 

705 

tf 

5 16 

t| 

II 

666 

707 

fl 

518 

If 

If 

495 

710 

ft 

520 

ft 

If 

378 

711 

ft 

622 

fl 

fl 

464 

715 

If 

524 

fl 

PC 

73 

717 

ff 

53L 

If 

A 

259 

720 

II 

534 

fl 

If 

179 

721 

ff 

536 

II 

fl 

671 

722 

If 

540 

fl 

ft 

452 

727 

ff 

542 

fl 

fl 

527 

728 

fl 

638 

II 

fl 

421 

732 

II 

545 

fl 

If 

667 

733 

t) 

647 

fl 

fl 

5 8 

735 

fl 

5526 

fl 

PC 

71 

7.^8 

ff 

555 

fl 

A 

417 

742 

ff 

556 

fl 

fl 

5 3 

743 

ft 

657 

fl 

fl 

689 

760 

fl 

659 

fl 

fl 

310 

751 

If 

672 

fl 

fl 

528 

753 

ff 

673 

fl 

II 

608 

769 

tf 

579 

II 

fl 

544 

763 

ft 

581 

fl 

If 

594 

765 

II 

685 

fl 

If 

760 

766 

ff 

5886 

ft 

II 

671 

768 

fl 

590 

If 

II 

552 

772 

fl 

591 

fl 

If 

616 

774 

ff 

697 

fl 

ft 

590 

777 

ff 

600 

fl 

f 1 

656 

785 

fl 

602 

fl 

If 

765 

769 

ff 

604 

fl 

If 

526 

791 

ff 

605 

ft 

fl 

642 

792 

ft 

607 

f 1 

fl 

174 

795 

ff 

613 

fl 

ft 

651 

7-6 

f f 


615 

6L9 


II 


»> 


PC 85 
A 629 


•iO? 

799 


If 


f1 


If 

If 

II 

II 

H 

If 

If 

fl 

If 

If 

fl 

If 

11 

II 

II 

II 

II 

If 

II 

II 

If 

If 

If 

II 

If 

II 

fl 

II 

If 

fl 

It 

II 

II 

II 

II 

If 

II 

fl 

II 

II 


665 
69 L 
743 
655 
586 
578 
884 
642 
785 
662 
771 
850 


AWR AIR 
879 1935 PC 132 


887 

896 

918 

922 

923 

924 
927 

930 

931 

932 
934 


569 935 
7*18 936 


666 

774 

619 

560 

720 

556 

572 

6V0 

704 

753 

729 

78L 

636 

738 

739 


937 

939 

942 

944 

950 

954 

955 

956 

957 
9£8 
959 
961 

963 

964 
966 


786 9i7 
626 968 


62 L 

ff 

ff 

653 

800 

ff 

ff 

623 

ff 

ff 

69 

801 

fl 

ff 

624 

ft 

ff 

555 

806 

ff 

ft 

625 

ff 

ff 

526 

Bu8 

ff 

PC 

628 

ff 

ff 

521 

8L2 

ff 

A 

630 

fl 

PC 

79 

814 

ff 

ft 

637 

fl 

A 

660 

816 

ff 

ff 

64Ua 

ff 

ff 

642 

8»7 

ff 

ft 

6405 

II 

if 

7-^7 

818 

ff 

ff 

643 

fl 

ff 

799 

819 

It 

fl 

648 

fl 

PC 

67 

820 

ff 

fl 

651 

fl • 

fl 

92 

823 

ff 

fl 

652 

ff 

A 

505 

833 

f f 

ff 

654 

ff 

ff 

599 

838 

ff 

ff 

663 

f f 

fl 

529 

843 

tf 

PC 

669 

fl 

ff 

811 

P46 

fl 

A 

672 

>1 

ff 

643 

849 

ff 

ft 

674 

ff 

ff 

575 

850 

ff 

ff 

677 

ff 

PC 

97 

860 

If 

ff 

685 

fl 

A 

627 

863 

If 

fl 

690 

If 

ff 

673 

864 

M 

fl 

691 

If 

PC 

89 

867 

If 

fl 


605 

679 

592 

834 

620 

696 

638 

745 

769 

815 

t52 

653 


969 

971 

972 
974a 
9746 
975 

977 

978 
9'0 
983 
985 
988 


919 994 
122 996 

1004 


6l4 

746 

923 

766 
759 

631 
761 
706 
675 
723 

95 

632 
750 
802 
897 

767 
735 
678 


lOOG 

1008 

1010 

10i2 

1014 

1015 
1019 
1021 

1029 

1030 
1034 
1042 
1045 
1047 

1051 

1052 
1054 


If 

If 

If 

If 

II 

If 

If 

n 

If 

tf 

fl 

fl 

II 

If 

II 

»f 

II 

fl 

II 

fl 

II 

II 

fl 

ft 

ft 

II 

If 

II 

If 


14 

fl 

If 

fl 

fl 

If 

II 

II 

It 

fl 

fl 

If 

If 

II 

If 

II 

II 

If 

If 

ft 

If 

II 

If 

fl 

II 

fl 

tf 

II 

II 

fl 


A 698 
n 817 

M 601 

H 750 
n 742 
H 740 
» 790 

n 922 
630 
n 903 
» 896 

*1 913 

M 883 
» 882 
M 920 
M 814 
PC 104 
»i 169 
A 770 
*> 843 

•> 855 
n 915 
M 768 

M 888 

» lOll 
M 848 

M 886 

840 
». 873 
n 894 
i< 844 
» 895 
•• 842 
i> 791 
II 84 1 
•I 852 
II 903 


AWR AIR 

1055 1985 A 909 
1057 It 

It 


AWR AIR 


1058 
1061 

1063 

1064 
lOi 6 
1067 
1071 
1075 
1031 
1086 
1088 
1089 
1092 
1096 
1105 

1107 

1108 
1109 
1111 
1113 

Ills 

1121 1936 
1125 1935 

1128 II 

1 1 29 »> 
1131 1936 

1133 1935 

1134 1936 

1136 1935 

1137 
1140 
1146 1936 

1149 

1150 
1152 11 
11^5 1935 


ly 

IS 

>y 

ts 

II 

II 

ti 

II 

•I 

II 

II 

II 

II 

II 

•1 

•1 

11 

It 

II 

•I 


n 914 
PC 185 
180 


II 

A 

It 


•I 


tf 


If 


If 


945 
930 
11 968 
II 988 
II 935 
»» 931 
II 9L6 
II 9i8 

»i 981 
It 850 
It 1013 
II 856 

M 1016 

II 1003 

II 1001 
II 1002 

11 924 

M 1018 

M 982 

II 62 

II 979 
II 849 
II 985 
II 17 
II 977 
II 65 
*• 925 

II 1020 

II 986 
II 14 

II 12 
II 11 
II 212 

946 


ft 


PC 

U7 

1177 

If 

PC 

1G5 

II 

119 

1181 

ff 

A 

984 

A 

902 

1182 

fl 

fl 

1014 

ff 

905 

1186 

• I 

fl 

1004 

ff 

970 

1189 

ff 

II 

995 

ff 

927 

1202 

II 

II 

912 

f 1 

875 

1203 

tf 

ff 

1042 

If 

926 

1208 

ff 

It 

1C08 

ff 

889 

1216 

193G 

ff 

8 

fl 

763 

1217 

1935 

If 

1041 

II 

900 

1221 

ft 

ff 

1040 

ff 

836 

1222 

1936 

fl 

13 

ff 

837 

1229 

1935 

ft 

1023 

If 

846 

1236 

tf 

ff 

989 

M 

838 

1245 

II 

ff 

1017 

ff 

PC 

868 

168 

1248 

1936 

fl 

218 

fl 

143 

1253 

fl 

ff 

56 


If 

If 


A 862 
PC 172 
A 777 
891 
898 
853 
872 


fl 


If 

If 

If 


If 


1261 

1263 

1264 
12 58 
1273 
1275 1935 


If 


If 


fl 


II 


fl 


215 
217 
ICO 
3 
15 
•1 1047 


fl 


If 


If 


fl 


1277 1936 

A 

222 

1299 

1935 

PC 

182 

1302 

fl 

tf 

187 

1305 1936 

A 

9 

1308 

ff 

If 

253 

1314 

ff 

ff 

109 

1318 

ff 

fl 

74 

1321 

fl 

ff 

1 

1326 

19:!6 

PC 

139 

1330 

1936 

A 

18 

1334 

fl 

ff 

63 

1335 

ff 

If 

78 

1338 

M 

ff 

97 

1343 

•1 

ff 

258 

1851 

ff 

ff 

60 

1358 

1935 

If 

976 

I3i0 

ff 

If 

976 

1361 

ff 

If 

942 

1362 

If 

ff 

964 

1361 

If 

ff 

974 

1366 

fl 

If 

943 

1368 

fl 

ff 

966 

1369 

•f 

ff 

967 

1371 

1936 

fl 

21 

1389 

If 

ft 

69 

1395 

1985 

PC 

199 

1401 

1936 

A 

107 

1105 

ff 

ff 

83 

1412 

fl 

ff 

220 

1414 

«« 

ff 

66 

1416 

1935 

PC 

203 

1422 

1936 

A 

124 

1427 

If 

If 

119 

11 2 

ff 

If 

239 

1453 

1935 

If 

940 

1456 

1936 

If 

33 

1476 

»» 

If 

105 

1479 

ff 

ff 

127 

1480 

fl 

PC 

5 

1485 

ff 

A 

7? 

I486 

If 

If 

157 

1490 

II 

If 

131 

1497 

II 

II 

112 

1502 

If 

If 

94 

1606 

fl 

If 

131 

1510 

fl 

PC 

24 

1513 

fl 

A 

90 

1617 

fl 

PC 

20 

1523 

If 

A 

197 

1626 

ff 

PC 

1 

1530 

1934 

A 

818 

1536 

fl 

If 

217 

1517 

ff 

If 

587 

1549 

fl 

It 

216 

1652 

fl 

If 

458 

1553 

ff 

If 

585 

1555 

ff 

If 

357 

1557 

ff 

If 

388 

1558 

fl 

ff 

851 
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LRA AIR 


1 

1985 

A 

35 

5 

1934 

fl 

988 

7 

1936 

fl 

132 

18 

1934 

ff 

976 

15 

If 

fl 

978 


LRA 

AIR 


17 

1934 

A 

982 

20 

If 

II 

987 

21 

tf 

ft 

1046 

23 

ff 

fl 

1067 

25 

fl 

fl 

1025 


LRA AIR 


80 

1934 

A 1032 

34 

1935 

ff 

549 

40 

1934 

ff 

988 

42 

1935 

It 

466 

46 

fl 

II 

488 


LRA AIR 


49 

1935 

A 

608 

51 

f) 

ff 

922 

55 

II 

If 

680 

58 

If 

If 

903 


LRA 

A 

I R 


62 

1935 

A 

920 

73 

ff 

tf 

563 

82 

f ♦ 

fl 

477 

86 

ff 

II 

913 
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r 1935 Allahabad 
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LBA 

AIR 


LRA 

AIR 


LRA 

AIR 

LRA 

AIR 

LRA 

AIB 



20 

1936 

A 

65 

131 

1935 

A 

92 

183 

1936 

A 

514 

227 

1985 

0 

253 

267 

1985 

A 

562 

38 

9% 

0 

208 

140 

It 

if 

187 

190 

tl 

It 

481 

234 

tt 

It 

304 

267 

tt 

ff 

635 

46 

1934 

A 

704 

165 

ft 

0 

82 

209 

II 

O 

272 

240 

It 

A 

469 

OAO 




89 

1935 

It 

93 

176 

tt 

A 

292 

216 

tt 

A 

545 

243 

tl 

tt 

746 



K/ 


113 

99 

II 

119 

177 

It 

0 

83 

221 

• 

tl 

II 

499 

250 

tl 

PC 

59 

286 

1935 

tl 

289 
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UD 

AIR 


UD 

AIR 


UD 

AIR 

UD 

AIR 


UD 

AIR 


66 

1936 

A 

292 

159 

1935 PC 

36 

273 

1935 

A 

594 

371 

1935 

0 

423 

519 

1936 

0 

13 

67 

It 

99 

271 

196 

It 

A 

514 

278 

tl 

It 

671 

424 

1936 

tt 

117 

521 

tl 

tt 

145 

69 

99 

It 

150 

199 

tl 

tt 

481 

279 

tl 

tl 

526 

433 

1935 

It 

462 

668 

It 

A 

200 

70 

99 

II 

265 

200 

It 

tf 

545 

282 

tl 

tt 

629 

487a 

tt 

A 

769 

567 

It 

tl 

14 

73 

99 

O 

88 

202 

ft 

tt 

562 

285 

It 

tt 

608 

4376 

If 

tt 

766 

570 

1936 

tt 

984 

74 

99 

99 

82 

204 

tt 

ft 

499 

294 

1930 

0 

221 

439 

tl 

99 

923 

672 

It 

tt 

1018 

80 

99 

99 

90 

208 

It 

ft 

469 

318 

1935 

A 

553 

441 

If 

It 

761 

675 

It 

o 

515 

112 

99 

A 

453 

209 

It 

It 

586 

321a 

11 

It 

569 

479 

tt 

99 

681 

580 

1986 

II 

118 

116 

99 

99 

346 

212 

ft 

»i 

568 

3216 

II 

It 

662 

481 

•f 

tt 

966 

617 

tt 

A 

222 

116 

99 

II 

492 

216 

II 

f 1 

746 

322a 

II 

ft 

774 

482 

tl 

99 

942 

645 

It 

99 

18 

117 

99 

11 

446 

219 

II 

It 

635 

8226 

ft 

II 

666 

484 

It 

ft 

843 

646 

1985 

It 

1010 

119 

99 

II 

503 

221 

If 

PC 

59 

325 

It 

II 

642 

486 

It 

tl 

975 

648 

tl 

tt 

988 

% 

121 

99 

It 

342 

222 

It 

o 

253 

326 

tl 

ft 

505 

488 

tt 

It 

790 

651 

1936 

tl 

215 

122 

99 

II 

422 

224a 

11 

99 

385 

329 

II 

tl 

619 

490 

tt 

M 

976 

657 

tl 

tl 

15 

125 

99 

It 

256 

2245 

II 

ft 

289 

330 

tl 

II 

771 

493a 

• t 

II 

974 

659 

1935 

tf 

1047 

127 

99 

II 

460 

225 

II 

tt 

272 

834 

tt 

tt 

560 

4936 

tl 

ft 

964 

662 

1936 

o 

74 

130 

9t 

99 

293 

226 

1936 

II 

193 

337 

|] 

tl 

720 

494 

II 

II 

943 

664 

It 

It 

79 

132 

99 

99 

332 

229 

1935 

II 

304 

341 

M 

11 

556 

498 

It 

tt 

967 

666 

II 

It 

65 

143 

99 

0 

251 

260 

It 

It 

325 

343 

II 

tt 

785 

500 

1986 

II 

64 

670 

It 

It 

88 

145 

II 

99 

131 

252 

It 

tl 

409 

346 

II 

II 

753 

502 

1936 

It 

845 

6915 

tl 

tl 

106 

148 

II 

II 

263 

256a 

It 

tl 

366 

347 

II 

II 

704 

607 

M 

II 

945 

694 a 

tl 

II 

201 

150 

II 

II 

229 

2565 

tl 

II 

309 

351 

It 

tl 

686 

609 

ft 

ft 

912 

6946 

99 

A 

220 

154 

II 

tl 

252 

263 

tl 

A 

528 

353 

11 

II 

739 

510 

It 

O 

433 

697 

99 

tf 

266 

157<x M 

ftl 

231 

265 

267 

If 

99 

« 4 

448 

544 

356 

H 

It 

729 

512 

II 

It 

441 

699 

99 

It 

124 

158a » 

.4 

463 

270 

9 w 

9 9 

9 9 

99 

649 

364 

II 

II 

781 

514 

11 

fl 

449 

700 

99 

tl 

119 

159i 

i 99 

rc 

49 

271 

99 

99 

555 

369 

II 

O 

372 

517 

It 

tt 

459 

701 

99 

II 

127 
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Showing sei'iatim the pages of the All INDIA RepobteR 1935 Allahabad, 
with corresponding references of OTHER REPORTS, Journals AND PERIODICALS. 

N. B . — Column No. 1 denotes pages of A. I. R. 1935 Allahabad. 
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A, I. R. 1935 AHababad=Other Journals. 


.I.R. 

Othor Journals 

A.I.R 

. Othor Journals 

A.I.R. Other Journals 

.\.I.R. OtherJournals 

1 

4 A yv R 

1165 

31 

1934A« L B 

997 

38 

166 I C 

33 

53 1935A;1 L B 

808 


19360/* C 

1 


1934A L J 

1149 


36 Cr L J 

620 

165 J O 

44 


1935A L J 

125 

33 

4 Ayv R 

958 

41 

i Ayv B 

988 

55 1934A L J 

946 


1935A/i L R 

271 


1935AZi L B 

2S8 


152 I C 

503 

4 AWR 

1406 


154 I C 

956 


164 I C 

1018 


1034A« L B 1011 

1935Cr 0 

36 

7 

4 A W B 

1028 

34 

4 Ayv B 

890 

43 

4 A yv R 

SCO 

164 I C 

686 


lOS.'iA L J 

80 


152 J C 

397 


1934A L J 

1018 

193bAll L B 

221 


lOSbAll L B 

240 


1934A1Z L B 

999 


152 I C 

887 

36 Cr L J 

654 


164/0 

786 


1934A h J 

1181 


1934AZ1 L B 

994 

53 4 Ayv R 

1842 


57 All 

510 


57 All 

482 

47 

i Ayv B 

1346 

1935A L J 

804 

27 

4 A U' R 

1025 

35 

152 I 0 

496 


1935.4 L J 

23 

1935A21 L B 

801 


1035AII L B 

264 


1934A« L R 

1007 


lOSbAll L B 

288 

164 I C 

1070 


161 JO 

920 


1934A L J 

1167 


164 J 0 

1007 

69 162 I C 

619 

28- 

4 A yv R 

1 290 


1935Cr 0 

22 

49 

4 Ayv R 

607 

l936Cr C 

38 


1936A L J 

68 


36 Cr B J 

102 


193 f All L B 

296 

36 Cr L J 

128 


igSbAll L B 

237 


16 LRACr 

1 


164 1 C 

1026 

1986A W B 

628 


154 / 0 

750 


1 AW R 

929 

61 

4 AWR 

1825 

60 1934A L J 

704 


36 Cr L J 

560 


57 All 

468 


1985AZ1 Jb B 

299 

4 AWB 

352 


67 All 

648 

3S 

4 A W B 

1269 


164 I C 

1064 


71 S 

31 

4 A yv B 

884 


1995A X, J 

46 

53 

4 Ayv B 

1885 

lOl Jt o 

1 JLs 


152 J O 

393 


1935AZ? L B 

302 


1935A L J 

38 

15 LRACr 

* 
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1984dll L R 

906 

99 

4 AWR 
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1485 
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992 
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19344 L J 

1211 


56 All 
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67 All 

456 

63 

162 I C 
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19354 L J 

168 


4 A W R 

949 


4 AWR 

1205 


1934d» L R 1016 


19844ZZ L R 1055 


1984d L J 
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162 I C 

814 


36 Cr LJ 

117 


67 All 

602 


1936Cr 0 

105 
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19364 L J 

78 

65 

4 AW R 

1001 


1934 All L R 1078 


18 RD 

592 


4 AWR 

1253 


162 IC 

663 


152 I C 

982 


193^All L R 1023 

103 

19360r C 

89 


1934d L J 

1229 


4 AWR 

1419 


IQLRARev 

20 


19354ZZ L R 

291 

er 

4 AWR 

699 


164 I C 

1019 


152 I 0 

541 


36 Cr L J 

612 


1934dZZ L R 1017 

106 

19354 L J 

139 

73 

19d4d L J 
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4 AWR 

1392 


4 AWR 

770 


162 1 G 

817 


162 IC 

19 


19344ZZ L R 1057 


1934dZZ L R 

905 
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19844 L J 

1006 

76 

4 AWR 
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4 AWR 
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16 LRARet 
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25 
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57 All 
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1934A L J 

1247 

117 

4 4 Tr i? 

1280 


16 R D 

441 


19354 L J 

29 

79 

4 AWR 
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Thom and Harris, JJ. 

An Advocate of Allahabad, Id the mat- 
ter of. 


Miscellaneous Case No. 435 of 1934, 
Decided on 9th October 1934. 

(a) Contempt of Court — Aspersion 
need not be against particular Judge as to 
particular case. 

Proceedings for contempt can lie even where 
the aspersion on the Court is not against a parti- 
cular Judge or Bench and in connexion with a 
particular case: Case law considered. CP 2 C 2] 

(b) Contempt of Court — Particular type un- 

contempt can be punished. 

To scandalise the Court is a contempt and 
hence any publication which scandalises tho 
Court and lowers its prestige is clearly a con- 
tempt, even though there is no record that simi- 
lar publications have been held by tho Courts in 
the past to constitute contempt. [P 3 C IJ 

(c) Contempt of Court— Punishment for— 
Court ^s inherent power — It is not restric- 
ted by Criminal P. C., S. 194. 

Tho inherent power of the Court to punish for 
contomi)t of Court is a power which is essential 

j *°^®*^®sts of tho administration of justice 
and that power is not restricted in any degree by 
the provisions in tho Criminal Procedure Code 
relating to proceedings which may be instituted 
with tho sanction of the Government where tho 
Courts or His Majesty’s Judges have been do- 
famod. j-p 3 2 ] 

* afs (d) Contempt of Court -Publication 
??. u contempt of Court of which 

«igh Court was bound to take cognizance 
tor purposes of administration* 

headed as “A scandalous situation— 
The Bar Council Election,” was published in a 

persons proceeded against 
wore the author, tho editor and publisher respec- 

In this connection it is amusing to note that 
when a comparatively undeserving lawyer is 
rai^sed to the Bench, which is a fairly frl^uen? 

the passage convey 
unwarranted and defamatory aspersion on the 

1935 A/1 & 2 


character and ability of a number of Judges of 
the High Court who have recently been elevated 
to the Bench. Tho remarks of the writer of the 
article could not in any sense be regarded as 
legitimate criticism of the High Court or of any 
of the Judges of the High Court in the discharge 
of their duties. It was nothing more or less than 
an insulting reference to the character and capa- 
city of His Majesty’s Judges in an article in 
which any reference to the High Court was en- 
tirely out of place. The passage in respect of 
which notice to the opposite parties had been 
issued constituted a contempt of Court of which 
tho High Court in tho interests of the adminis- 
tration was bound to take cognizance. 

[P 6 C 1, 2] 

(e) Contempt of Court— Proceedings for— 
Object is not to vindicate character of parti- 
cular Judge but to protect administration of 
justice. 

Proceedings for contempt are not brought to 
vindicate the character of any particular Judge 
or Judges who have been assailed, but to protect 
the administration of justice. Tho question of 
sensitiveness does not arise. The only question 
which the Court has to decide is whether tho 
published article lowers or tends to lower tho 
dignity and prestige of tho High Court. 

[P G C 2J 

Government Advocate — for the Crown. 
Tej Bahadtir Sapru, P. N. Sapru, T 
N. Sapru,S. N. Verma and G. S. Pathak 
— for Opposite Parties. 


Court directed notices to issue to Mr, 

u Advocate, Allaha- 

bad, Mr. C. Y. Chintamani, Chief Edi- 
tor, leader Newspaper, Allahabad, and 
Mr. Krishna Ram, printer and pub- 
isher^ of the Leader Newspaper, Alla- 
habad, to show cause why they should 
not be convicted and punished for the 
offence of contempt of the High Court 
committed by the publication of a pas- 
aV article written by Mr. Kapil 
Deo Malaviya and published in tL 
Leader on 10th June 1934. The par- 

a S appeared in an article 

headed as A s^ncUlous situation: The 

Bar Council Election,” of which Mr. 


I 
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Malaviya is the author. The passage 
referred to in the notices is as follows: 

“In this connection it is amusing to note that 
when a comparatively undeserving lawyer is 
raised to the Bench, which is a fairly frequent 
occurrence in our judicial history, it is generally 
claimed, etc.” 

It is not disputed that Mr. Kapil 
Deo Malaviya is the author of the 
article in which this passage appears 
nor is it denied that the article was 
published in the Leader newspaper on 
10th June 1934. Learned counsel for 
Mr, Malaviya, Mr. Chintamani and 
Mr. Krishna Ram moved the Court to 
discharge the notices to his clients. 
In support of this motion he contended 
that: (1) Inasmuch as the passage in 
respect of which notices were issued is 
not a reflection upon the conduct of 
a particular Judge or Bench in con- 
nexion with the trial of a particular 
case it does not amount to a contempt 
of Court as that offence has been de- 
fined by the Courts. (2) The article 
does not overstep the bounds of legiti- 
mate criticism of the conduct of a 
Judge or the Court and does not there- 
fore amount to contempt of Court. 
(3) Even if the passage in respect of 
which notice has issued does techni- 
cally amount to contempt of Court in 
respect that if contains a reflection upon 
a Judge or a number of Judges of 
the High Court, the reflection is so 
mild and the article itself so inno- 
cuous that the Court should not exer- 
cise its summai^ powers for the pur- 
pose of punishing so minor a delin- 
quency. 

We shall deal with the contentions of 
learned counsel in order. In support 
of his contention that the Court has no 
jurisdiction to convict for contempt of 
Court where the aspersion which is 
alleged to amount to contempt, is not 
a reflection upon a particular Judge or 
a particular Bench in connexion with 
the conduct of a particular case, learn- 
ed counsel relied strongly upon two 
cases: one reported in (1893) A C 138 (1), 
the other in (1899) A C 549 (2). Wc have 
considered the decisions in these two 
cases and we are clearly of opinion 
that they do not support the conten- 
tion of learned counsel. In (1893) A C 
138 (1), it is obvious from a considera- 
tion of the report that the publication, 
which it was alleged amounted to a 
contempt, was in fact an attack upon 
the Chief Justice of the colony in his 

^l.TiTthe matter of Special reference from the 
Bahama Islands, (1803) A 0 188. 

2 Mcleod V. St. Aubiu, (1899) A C 549=68 
L J P C 137=15 TLB 487=48 W R 173 
= 81 L T 158. 


personal capacity. It appears that the 
Chief Justice had written an article in 
a newspaper upon a question which 
was engaging public attention. This 
article drew a reply from one Mr. 
Moseley. In the course of the argu- 
ment before the Judicial Committee, 
according to the report, Lord Watson, 
who was one of the members of the 
Committee remarked: 

“The substantial question is: Does the letter 
refer to him in his official capacity.” 

The Judicial Committee were of the 
opinion that the attack upon the Chief 
Justice was not upon him in his official 
capacity and they accordingly held that 
Mr. Moseley was not guilty of con- 
tempt of Court. In (1899) A C 549 (2),. 
it was decided that contempt of Court 
may be committed by publication of 
scandalous matter in respect of a Court 
after the adjudication as well as during 
the pendency of a case before it. The 
Judicial Committee held upon a con- 
sideration of the facts of the case that 
there had been no contempt of Court, 
inasmuch as Macleod, against whom 
contempt proceedings liad been directed, 
had not published the article in which 
the Alleged contempt appeared. Learn- 
ed counsel for the opposite parties 
however relied upon certain ob^rva- 
tions by Lord Morris who delivered 
the opinion of the Court and which 
are clearly obiter. Especially did he 
rely upon the following passage: 

“It is a summary process and should be used 
only from a sense of duty and under the pressure 
of public necessity, for there can be no land- 
marks pointing out the boundaries in all cases. 
Committals for contempt of Court by scandalising 
the Court itself have become obsolete in this 
country.” 

The concluding observation of Lord 
Morris on which counsel si>ecially re- 
lied is obiter and is as clearly erro- 
neous. The decision in Macleod's case 
was in the year 1899. In the follow- 
ing year in the case of 2 Q B 36 (3), 
proceedings were taken against the per- 
son who had scandalised the Court. 
Since 19(X) there have been a number 
of cases where proceedings against i>er- 
sons who have scandalised the Court 
have been instituted. We are of opi- 
nion therefore that these cases upon 
which learned counsel relied are no 
authority for the proposition that pro- 
ceedings for contempt do not lie where 
the aspersion on the Court is not 
against a particular Judge or Bench 
and in connexion with a particular case. 

3. R V. Gray, (1900) 2 Q B 80=69 L J Q B 602 
=16 T li R 305=64 J P 484=48 W R 474 
=82 L T 534. 
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Learned counsel m support of his 
contention relied further upon the fact 
that there is no record of any case 
in which proceedings for contempt were 
instituted in respect of a general reflec- 
tion on the character and capacity of 
a Court. We are unable to say defini- 
tely whether the claim that there is 
no record of such cases is strictly ac- 
curate, but assuming that it is, we are 
of opinion that it does not in any 
way advance the case of the opposite 
parties. Cases of general attack upon 
the character and capacity of the Court 
in the very nature of things must be 
few and far between. Most offences 
of contempt of Court have been, as is 
to be expected, committed by parties 
who have considered themselves to 
have been aggrieved by the conduct 
and decision of a particular Court or 
Bench in a particular case. Because 
a particular type of contempt of Court 
is unusual or unprecedented it does 
not follow that the Court has no power 
to punish such a contempt if it is 
committed. It is true that the power 
to punish for contempt of Court is 
■a drastic power exercisable summarily 
and should not therefore be resorted 
to lightly, but to argue that, because 
a particular act has not been punished 
in the past as contempt where there 
is no proof that the act has ever been 
committed or, at any rate, formed the 
subject of proceedings, it may not be 
punishable as contempt when the act 
has been committed and brought to 
the notice of the Court, is clearly to 
confuse the principle with the applica- 
tion of the principle. Once it is con- 
ceded that to scandalise the Court is 
a contempt, then any publication which 
scant^lises the Court and lowers its 
prestige is clearly a contempt, even 
though there is no record that similar 
publications have been held by the 
Courts in the past to constitute con- 
tempt. As we have already observed 
general aspersions upon the character 
and the capacity of the Court must 
be comparatively rare and the absence 
of any report of such cases in our 
view affords no support for the conten- 
tion of learned counsel for the oppo- 
Judges have been defamed. 

Learned counsel further contended 
that the remedy where a Court and 
not a p>articular Judge has been de- 
famed should not be by way of pro- 
ceedings for contempt of Court, but 
by criminal proceedings at the instance 
of the Government Advocate under the 
provisions of S. 194, Criminal P. C. 
We are unable to agree with this con- 


tention. The fact that proceedings may 
be directed against a person who has 
defamed the Courts generally is no 
reason for holding that he may not be 
proceeded against for contempt of 
Court. Criminal proceedings as well as 
contempt proceedings lie against a per- 
son who has committed contempt of 
Court by indulging in illegitimate criti- 
cism of the conduct of a particular 
Judge, and we see no reason in prin- 
ciple for holding that where a Court 
generally has been defamed proceed- 
ings for contempt of Court do not 
also lie against the delinquent. We 
would further obser\^e in this connexion 
that proceedings under S. 194, Criminal 
P. C., are initiated by the representa- 
tive of a Government with the previous 
sanction of the Governor-General in 
Council or the Local Government. It 
is for the Government to decide whe- 
ther such proceedings be instituted or 
not. If the contention of learned coun- 
sel for the opposite parties is sound 
then the High Court would be power- 
less to protect itself in a case where 
the grossest allegations against the 
Courts had been made, but where the 
Government refused, it might well be 
for purely political considerations, to 
sanction a prosecution. We are clearly 
of the opinion that the inherent power 
of the Court to punish for contempt of 
Court is a power which is essential in 
the interests of the administration of 
justice and that that power is not res- 
tricted in any degree by the provisions 
in the Criminal Procedure Code, relat- 
ing to proceedings which may be insti- 
tuted with the sanction of the Govern- 
ment where the Courts or His Majesty’s 
Judges have been defamed. 

In our opinion the law upon this 
matter is not in doubt. It has been 
clearly enunciated in a number of deci- 
sions to many of which we were re- 
ferred by learned counsel for the oppo- 
site parties and by the learned Govern- 
ment Advocate. We do not consider it 
necessary in this judgment to cite all 
tnes6 cases. Wc will refer liowever to 
one or two authorities which, in our 
opinion, put the question as to the 
power of the Court to punish for con- 
tempt, where a general aspersion is 
made upon Hie Court, beyond all ques- 

^ S ® P (3), it was held 
that the publication m a newspaper of 

an artic e containing scurrilous abuse 
of a Judge, with reference to his con- 
duct as a Judge in a judicial proceed- 
ing which had terminated, is a con- 
tempt of Court punishable by the Court 
on summary process. In the course 
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of his judgment in this case Lord 
Russel of Killowen, C. J., stated: 

“Any act done or writing published calculated 
to bring a Court or a Judge of the Court into cod'* 
tempt, or to lower its authority, is a contempt of 
■Court. That is one class of contempt. Further, 
anv act done or writing published calculated to 
obstruct or interfere with the duo course of 
justice or the lawful process of the Courts is a 
•contempt of Court. The former class belongs to 
the category which Lord Hardwicke, L. C., charac- 
terised as ‘scandalising a Court or a Judge.’ 
That description “of that class of contempt has 
to be taken subject to one and an important 
qualification. Judges and Courts are alike open 
to criticism, and if reasonable argument or ex- 
postulation is offered against any judicial act, no 
Court could or would treat that as contempt of 
Court. The law ought not to be astute in such 
cases to criticise adversely what under such cir- 
cumstances and with such an object is published; 
but it is to be remembered that in this matter 
the liberty of the press is no greater and no less 
than the liberty of every subject of the Queen , . 

We have therefore to deal with it 

as a case of contempt, and we have to deal with 
it brevi manu. This is not a new-fangled juris- 
diction; it is a jurisdiction as old as the common 
law itself, of which it forms part. It is a juris- 
diction the history, purpose, and extent of which 
arc admirably treated in the opinion of Wilmot, 
C. J., then Wilmot, J., in his Opinions and 
Judgments.” 

It -vvill be observed that in this judg- 
ment the statement of law by Lord 
Chancellor Hardwicke and Wilmot, 
C. J., is approved. According to Lord 
Chancellor Hardwicke one species of 
contempt is “scandalising the Court.” 
According to Wilmot, C. J., libel upon 
a Court is: 

“a reflection upon the King and telling the people 
that the administration of justice is in weak or 
corrupt hands.” 

In 1 K B 32 (4), it was held that 
the King’s Bench Division of the High 
Court in England lias power to punish 
by attachment contempts of inferior 
Courts. In the course of the judgment 
which was delivered by Wills, J., the 
statement of the law by Wilmot, C. J., 
was approved. In the judgment at 
p. 40 the following exposition of the 
law appears: , . 

“Whatthen is the principle which isat the root 
of and underlies the cases in which persons havo 
been punished for attacks upon Courts and inter- 
ferences with the due execution of their orders? 

It will be found to be, not for the 
purpose of protecting cither the Court 
as a whole or the individual Judges 
of the Court from a repetition of them, 
but of protecting the public, and espe- 
cially those who cither voluntarily or 
by compulsion are subject to its juris- 
diction. fr om the mischief they wil l 

' 4 iCinc V. Davies, (1906) 1 KB 32=76 L J K B 
104=22 T L R 97=54 W R 107=03 L T 
772. 


incur if the authority of the Tribunal 
be undermined or impaired. See the 
judgment prepared by Wilmot, C. J., 
in Rex v. Almon (1765), but not deli- 
vered because the case was allowed to 
drop: Wilmot*s Opinions, p. 256. The 
word “authority” is used by him to 
express “deference and respect which 
is paid” to the Judges of a Court 
and their acts “from an opinion of 

their justice and integrity ” A 

considerable part of the undelivered 
judgment of Wilmot, C. J., to which we 
have referred is devoted to showing 
that the real offence is the wrong done 
to the public by weakening the autho- 
rity and influence of a Tribunal which 
exists for their good alone. He adds 
that such conduct is pre-eminetly the 
proper subject of a summary jurisdic- 
tion. Attacks upon the Judges, he says: 

“excite in the minds of the people a general dis- 
satisfaction with all judicial determinations . . 

. . . . and whenever men’s allegiance to the laws 
is so fundamentally shaken, it is the most fatal 
and dangerous obstruction of justice, and in my 
opinion calls out for a more rapid and immediate 
redress than any other obstruction whatsoever; 
not for tho sake of the Judges as private indivi- 
duals, but because they are the channels by 
which tho King’s justice is conveyed to the 
people. To be impartial and to be ‘universally 
thought so are both absolutely necessary for 
giving justice that free, open, and unimpaired 
current which it has for many ages found all 
over this kingdom.’ With a few verbal altera- 
tions those eloquent words will apply with equal 
force to writings the direct tendency of which is 
to prevent a fair and impartial trial, or at least 
one that can be so considered from being had in 
Courts of inferior jurisdiction which havo not tho 
power of protecting themselves from such en- 
croachments upon their independence.” 

It is clear from the quotation we 
have given from the judgments in 
2 Q B 36 (3) and 1 K B 32 (4), that 
the Courts in England have approved 
of the statement of the law by Wil- 
mot, C. J. Learned counsel for the 
opposite parties contended that Wil- 
mot, C. J.’s statement of law was not 
based upon authority, and in support 
of this argument he quoted from Pro- 
fessor Holdsworth*s History of England, 
Vol. 3, at p. 374. We have not the 
slightest doubt that when Wilmot, C. J., 
recorded his decision in the case of 
Rex V. Almon, he was stating what was 
regarded by the Courts at that time to 
be the law of contempt. Learned coun- 
sel did not indicate what authority for 
the considered statement of the law 
by Wilmot, C. J., would have given 
that statement greater weight. The 
earliest judicial interpretation of the 
principles of the Common law must 
always be open to the criticism that 
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it is not basod on authority. Subse- 
quent acceptance is not of less import- 
ance than prior authority and Wilmot, 
C. J.’s enunciation of the law of con- 
tempt has more than once been ap- 
proved by high judicial authority. 
Learned counsel for the opposite par- 
ties in support of his argument quoted 
the observation of an eminent lawyer to 
the effect that the language in which 
Wilmot, C. J.’s opinion is couched is 
somewhat archaic. This, in our view, 
does not detract from the authority of 
the principles enunciated. It is true 
that the language used by Wilmot, C. J., 
may be described as somewhat archaic. 
So may the language of Magna Charta. 

We would refer finally to a Full 
Bench decision of this Court, namely, 
1926 All 623 (5). In this case the 
decision of the Court was that any 
conduct that tends to bring the autho- 
rity of a Court into disrespect or which 
amounts to a false and scandalous at- 
tack upon the administration of justice 
or an insult offered to the Judge or 
the dignity of the Court, even though 
It may be after the termination of a 
pending case, amounts to a contempt 
of Court; that contempt is not con- 
fined to cases which directly interfere 
with the administration of justice in 
a pending case, that the High Court 
as a Court of record and as the pro- 
tector of public justice throughout its 
jurisdiction has power to deal with all 
C9ntempts directed against the admi- 
nistration of justice, whether those con- 
tempts are committed in face of the 
Court or outside it, and independently 
of whether the particular Court is sit- 
ting or not sitting, and whether those 
contempts relate to proceedings direct- 
ly concerning itself or whether they 
relate to proceedings concerning an 
inferior Court, and in the latter case 
whether those proceedings might or 
might not at some stage come before 
the High Court. 

^ We are therefore clearly of opi- 
nion that neither on general principle, 
nor in a recorded decision is there any 
support for the contention of the learn- 
ed counsel for the opposite parties that 
the Court is not empowered to punish 
for contempt where the alleged con- 
tempt consists of a general defamation 
or aspersion of the Court and not of 
a particular Judge in regard to his 
conduct of a particular case. Learned 
counsel has been unable to cite one 
single relev ant authority in support of 

6. In re Abdul Hasan Jauhar, 192G All 623= 
97 I C 108=48 All 711 (SB). 


his argument, nor has he been able to 
sug;gest any cogent reason for differ- 
entiating between the cases of a defa- 
mation of a particular Judge or a par- 
ticular Bench and the defamation of 
the Court generally. The distinction 
which he has attempted to draw is in 
our judgment clearly illogical and un- 
sound. Learned counsel for the oppo- 
site parties contended in the second 
place that the article in which tlie 
offending passage appears was not in- 
tended to convey any aspersion upon 
the High Court or any of the Judges 
of the High Court and that, in fact, 
it does not amount to a contempt of 
Court. We have already quoted autho- 
rity for the proposition that no Judge 
or Court is immune from criticism. A 
reasonable argument or expostulation 
against an act of the Court as con- 
trary to law or the public good is 
permissible under the law. The main 
question for consideration therefore is 
whether the article in question contains 
an unwarranted defamation of the High 
Court likely to lower its prestige in the 
eyes of the public and to shake their 
confidence in its capacity to administer 
justice. 

In the article which is headed “A 
scandalous situation — The Bar Council 
Election” Mr. Kapil Deo Malaviya cri- 
ticised the failure of the members of 
the Bar in the past to elect respon- 
sible and capable persons to represent 
them on the Bar Council. Why he 
should have made any reference to the 
High Court in the course of his argu- 
ment, it is somewhat difficult to under- 
stand. Upon the face of it it would 
appear that Mr. Malaviya in the course 
of the article has gone out of his way 
to make a deliberately offensive obser- 
vation as to the constitution of the 
High Court. It was contended by 
learned counsel for Mr. Malaviya that 
reference to the High Court in the 
article was made for the purpose of 
pointing the argument of the writer 
as to the necessity of selecting more 
desirable persons from the Bar to the 
Bar Council. But the offending passage 
in our opinion clearly conveys that in 
recent years lawyers lacking in capa- 
city or character or in both have been 
elevated to the High Court Bench. The 
expression used is “a comparatively un- 
deserving lawyer” and the suggestion is 
that the claim alleged to have been put 
forward by members of the Bar in the 
past that they could have selected bet- 
ter Judges is absurd in view of the 
fact that they have been content to 
allow themselves to be represented on 
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the Bar Council by persons who were 
unfit for their responsibilities. Learned 
counsel has argued that all that the 
passage implies is that if the selec- 
tion of Judges had been left to the 
Bar Council they would have selected 
lawyers whose qualifications were more 
outstanding. We are unable to accept 
the contention. The expression “a 
comparatively undeser\dng lawyer*’ is a 
particularly offensive one. It connotes 
a lawyer who is lacking either in capa- 
city or in character or in both, and 
to say that the elevation of such law- 
yers to the High Court Bench is a 
fairly frequent occurrence in our judi- 
cial history", is clearly to defame the 
High Court and to injure its prestige 
in such a way as to shake the public 
confidence in its ability to administer 
justice. We arc unable to accept the 
innocent interpretation which learned 
counsel has suggested. We are clearly 
of opinion that the words in the pas- 
sage convey unwarranted and defama- 
tory aspersion on the character and 
ability of a number of Judges of the 
High Court who have recently been 
elevated to the Bench. The remarks 
of the writer of the article cannot in 
any sense be regarded as legitimate 
criticism of the High Court or of any 
of the Judges of the High Court in 
the discharge of their duties. The pas- 
sage in question docs not contain a 
fair criticism or comment. It is noth- 
ling more or less than an insulting re- 
iference to the character and capacity 
of His Majesty’s Judges in an article in 
which any reference to the High Court 
was entirely out of place. That the 
reference amounts to contempt of Court 
Iwc have not the slightest doubt. 

Learned counsel for the opposite par- 
ties contended finally that the Court 
should not attach undue importance 
to tlic article in which the offending 
passage appears. Even though, he 
argued, there was technically a 
tempt of Court, it was of such a mud 
nature as to be beneath the notice 
of the Court, which could safely ignore 
such references and rely upon public 
opinion to vindicate its reputation. 1 he 
article in question was written by an 
advocate of standing and repute prac- 
tising in the Allahabad High Court 
and it may reasonably be assumed 
therefore that special importance and 
significance arc attached by the public 
reading the article to his opinions. It 
is admitted that the “Leader” has a 
wide circulation in this and other pro- 
vinces. That the article was widely 
read we have no doubt. It is im- 
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possible to say what the exact effect 
of the article has been, but we are 
of opinion that it tends to lower the 
High Court in the eyes of the public. 
Learned counsel has urged that the 
Court should not be over-sensitive in 
the matter and that the article' could 
not have done any damage to the 
prestige of the Court as a very large 
proportion of the population of ^ the 
province in which the Court adminis- 
ters justice is illiterate and could not 
have read the article. We would re- 
peat that proceedings for contempt are 
not brought to vindicate the character 
of any particular Judge or Judges who 
have been assailed, but to protect the 
administration of justice. The ques- 
tion of sensitiveness^ does not arise. 
The only question which the Court has 
to decide is whether the published 
article lowers or tends to lower the 
dignity and prestige of the High Court. 
Of that in our judgment there can be 
no doubt. The fact that a large pro- 
portion of the population who resort 
to the Court for the decision of their 
disputes are illiterate is of little im- 
portance. Once the impression gains 
ground that the High Court is to a 
certain extent composed of lawyers who 
are deficient in character or capacity 
that impression will soon be conveyed 
to the section of the populace which 
is illiterate. We have given careful con- 
sidcration to all that learned couns^ 
has urged in defence of his clients and 
with some knowledge of the conditions 
which exist and of the effect that such 
an article is likely to produce in the 
minds of the public, we are clearly of 
opinion that the passage m respect 
of which notice to the opposite parties 
has been issued constitutes a contempt 
of Court of which the High Court in 
the interests of the administration is 
bound to take cognizance. 

Mr. Chintamani and Mr. Krishna 
Ram h«avc filed affidavits in which they 
candidly state that they had no inten- 
tion of defaming the High Court and 
that had they thought that the article 
in question contained passages which 
might be construed as contempt of 
Court they would not have published 
it. No doubt Mr. Chintamani and Mr. 
Krishna Ram, not unreasonably, relied 
upon the fact that the article in question 
was written by an advocate of stand- 
ing at the Bar. Mr. Malaviya has also 
filed an affidavit which is not so can- 
did as that of Mr. Chintamani and 
Mr K.rishna Ram. In his affidavit Mr. 
Malaviya contends that he had no in- 
tention of writing anything and had 
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not written, anything which would de- 
fame the High Court. 

Although affidavits have been filed 
by each of the three opposite parties, 
they have made no apology ^ or ex- 
pression of regret that the article had 
been written and published, if in the 
judgment of the Court it did amount 
to contempt of Court. This, in our 
■opinion, is to be deplored. The Court 
■cannot compel a party against whom 
proceedings have been instituted for 
•contempt of Court to apologise, and 
the opposite parties are within their 
Tights in adopting the attitude which 
they have done. We are constrained 
however to express our opinion that it 
is a matter for regret that an ap- 
pology has not been tendered in this 
instance. The article in which the of- 
fending paragraph appears was writ- 
ten by an advocate practising in this 
High Court. In our opinion an advo- 
cate should be as solicitous and jealous 
of the dignity and reputation of the 
•Court in which he practises as the 
Judges themselves. As a lawyer prac- 
tising in the High Court what he 
writes about the High Court must 
inevitably attract attention. In the pre- 
sent instance Mr. Malaviya has gone 
out of his way to make a highly im- 
proper, unwarranted and offensive re- 
ference to the High Court. The fact 
that he has refused to apologise will 
not lessen the effect of his offence. 
Mr. Malaviya cannot be compelled to 
make amends by way of apology, but we 
ai'e of opinion that in the attitude he 
has adopted he has not obser\'ed the 
high traditions of the Bar. 

In the circumstances we are pre- 
pared to take a lenient, view of the 
conduct of Mr. Chintamani and Mr. 
Krishna Ram. They have clearly stated 
that they had no intention of publish- 
ing anything which was derogatory of 
the High Court. Their respondibility 
in connexion with the offence commit- 
ted is less than that of the author 
of the article in question. We are of 
opinion that in the case of Mr. Chin- 
tamani and Mr. Krishna Ram a warn- 
ing by this Court is sufficient in the 
circumstances. We hold that they are 
guilty of contempt of Court. We con- 
sider it unnecessary to inflict punish- 
ment. But we order them each to pay 
Rs. 100 towards the Government’s costs 
in these proceedings. 

We cannot take so lenient a view 
of the conduct of Mr. Malaviya. We 
convict him of contempt of Court and 
we sentence him to a fine of Rs. 150. 
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Mr, Malaviya will further pay Rs. 100 
towards the costs of the Government 
in connexion with these proceedings. 
In default of the payment of fine and 
the costs within a period of one month 
from this date we sentence Mr. Mala- 
viya to a term of one month’s simple 
imprisonment. 

R.K. Order accordingly. 
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Niamatullah, J. 

On difference hetxoeen 

King and Iqbal Ahmad, JJ. 

Thomas Bear ct Soxis {India) — Plaintiff 
— Appellant. 

v. 

Prayag Narain — Defendant — Respon- 
dent. 

First Appeal No. 400 of 1930, Decided 
on 14th September 1934, from decision 
of Addl. Dist. Judge, Cawnpore, D/- 11th 
April 1933. 

(a) Trade-mark— Cases have to be decided 
according to rules of justice, equity and good 
conscience — English law may be applied with 
modification. 

Tbece is no statutory law in India on tbo sub- 
ject of trade-marks. Cases of this description 
have to bo decided according to rules of justice, 
equity and good conscience. Conditions peculiar 
to this country may however neccssisate accep- 
tance of the English law with certain modifica- 
tions. [P 23 C 1 , 2] 

sjt (b) Trade-mark — Plaintiff having repu* 
tation for his goods through certain trade- 
mark — He can restrain defendant from using 
trade-mark not only for the same goods as 
plaintiff's but also to cognate classes of 
goods— Similarity of mark, commercial con- 
nexion between plaintiff's and defendant’s 
goods and surroundi ng circumstances must 
be considered — Inference from above should 
not be speculative but must be probable. 

The plaintiffs, whose goods have acquired a 
reputation in the market through a trade-mark 
or name with which their goods have become 
associated, have a right to restrain the defen- 
dant from using a trade-mark or name which is 
identical with or similar to that of the plaintiffs, 
and such right extends nob only to the particular 
goods sold by the plaintifis, but also to the cog- 
nate cl.^ssos of goods, providedthat the cumulative 

effect of the similarity of the mark, the commer- 
cial connexion between the ifiaintiffs’ goods and 
those of the defendant and surrounding circum- 
stances is such as to lead the unwary customers 
to mistake the defendant’s goods for those of the 
plaintiffs. The raw material with which the 
articles in question are prepared, any affinity in 
the process employed in manufacturing them, in 
fact that the production of one can result from a 
slight extension of the business of the other, the 
habits and notions of the customers of the two, 
and the uses made of the article afford indicia of 
more or less cogency for determining whether the 
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customers of the defendant’s goods are likely to 
mistake them for those of the plaintiffs. Direct 
evidence establishing the fact that such impres* 
sion was created in the past in the minds of 
certain persons is also of value. The inference to 
be drawn from all circumstances should not be 
speculative, but probable. The difficulty of a case 
like this arises mainly from the fact that the 
Court has to record a finding not in respect of 
what has happened, but in respect of what is 
likely to happen : English cases considered. 

[P 25 C 1, 2] 

(c) Trade-mark — Unwary customer — Stan- 
dard is that of an average man exercising 
ordinary caution. 

The standard to be borne in mind is neither 
that of a person who is devoid of all sense of 
discrimination nor of persons who are very care- 
ful observers of things around them. It is that 
of an average man exorcising ordinary caution. 

[P 25 C 2] 

K. N. Katju and A. P. Pandey — for 
Appellant. 

S. N. Sen and M. L. Afjarwalla — for 
Respondent. 

King, J. — This appeal arises out of 
a suit for a permanent injunction res- 
training the defendant from selling 
chewing tobacco contained in tins or 
packets bearing the trade-mark of an 
elephant which is a colourable imita- 
tion of the plaintiff’s trade-mark. 

The plaintiff is a firm styled “Thomas 
Bear & Sons (India) Limited.” The 
plaintiff’s case is that the plaintiff com- 
pany, or its predecessor in business, 
have been carrying on the business of 
manufacturing and selling cigarettes 
and tobacco for many years and have 
been doing extensive business in India. 
All the goods sold by the company 
bear the design of an clepliant which 
IS the trade-mark of the company. In 
particular, the company has since the 
year 1922 been selling in India a brand 
of cigarettes called the “elephant” 
cigarettes and a brand of tobacco 
knowTi as “Virginia Bird’s eye” in tins 
and packets bearing the elephant trade- 
mark. The defendant lias recently 
started the sale of chewing tobacco 
manufactured by him at Cawnpore and 
this tobacco is sold in tins bearing a 
label on which the picture of an cle- 
pliant and the name “elepliant” is pro- 
minently displayed and therefore re- 
sembles the plaintiff’s trade-mark. The 
I)lainliff contends that purchasers are 
likely to be deceived by the picture 
of the elephant on the defendant’s tins 
and will suppose that the defendant's 
goods are manufactured or sold by the 
plaintiff, and that the plaintiff’s busi- 
ness, goodwill and reputation are like- 
ly to sustain injury. 

The principal defences are tliat the 
defendant sells only chewing tobacco 


and does not deal in cigarettes or any 
sort of srnoking tobacco and therefore 
the plaintiff has no right to obtain an 
injunction. It is also pleaded that the 
appearance of the label and design on 
the defendant's tobacco tins are quite 
different from the get up and label: 
of the plaintiff's tins, so customers are 
not likely to be deceived. The defen- 
dant also denied that the plaintiff firm 
acquired any proprietary right in the 
elephant trade-mark in respect of their 
goods. 

The learned Additional District Judge 
has discussed the facts and the law 
very fully. He found that the plain- 
tiff company and their predecessors 
have beeri using the trade-mark of an 
elephant in r^pect of their cigarettes 
and tobacco since a long time and had 
acquired a right of property in respect 
of the trade-mark “elephant” in res- 
pect of their cigarettes and “Virginia 
Bird’s eye” tobacco. He held however 
that chewing tobacco was goods of a 
very different class from smoking to- 
bacco, and he was not satisfied that 
chewing tobacco and smoking tobacco 
wore so similar that they could be 
classified in one class and therefore 
the plaintiff could not claim an injunc- 
tion in respect of the trade-mark used 
by the defendant only in connexion, 
with chewing tobacco. He also held 
that even if chewing tobacco and smok- 
ing tobacco can be held to belong to 
the same class, even so, the plaintifT 
was not entitled to an injunction, be- 
cause the trade-mark used by the de- 
fendant was not a colourable imitation 
of the plaintiff’s trade-mark. On these 
grounds he dismissed the plaintiff’s suit. 

The learned counsel for the plaintiff 
has strenuously contended that the 
learned Additional District Judge has 
taken a lyrong view in holding that 
the plaintiff had acquired a right to 
use his elephant trade-mark only in 
connexion with the sale of cigarettes 
and^ smoking tobacco and not in con- 
nexion with chewing tobacco. He also 
argues that the trade-mark used by 
the defendant is sufficiently similar to 
the plaintiff’s trade-mark to be likely 
to deceive ordinary unwary and illite- 
rate purchasers. 

The law on the subject of trade- 
marks in India has been discussed and 
laid down by a Bench of this High. 
Court in the 1927 All 81 (1), and by 
a lea rned Judge of the Bombay High 

1. Swadeshi Mills Co. Ltd. v. Juggi Lalt 
ICamalpat Cotton Spinning and Weaving 
Co., 1927 All 81=9a I C 353=49 All 92= 
24 A L J 975. 
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CoTLirt in 1926 Bom 200 (2). In the 
Allahabad case it was held that if the 
goods of a manufacturer from the mark 
of device he has used, have become 
known in the market by a particular 
name, the adoption by a rival trader 
of any mark which will cause his goods 
to bear the same name in the market 
may be as much an invasion of right 
of that rival as the actual copy of 
his device. It was also held that no 
general rule ^ can be laid down as to 
what is or is not a mere colourable 
variation. All that can be done is to 
ascertain in every case as it occurs 
whether there is such a resemblance as 
to deceive a purchaser using ordinary 
caution. It was also pointed out that 
in a country like India, where there 
is no statute for registering trade 
marks, a right to a trade-mark is ac- 
quired by user. In the Bombay case 
it was held that in India, where there 
was no Registration Act, giving the 
right of property in trade-marks by 
registration, the only right of action 
a trader or manufacturer has is the 
common law right of action which en- 
titles him to an injunction restraining 
the use of the trade-mark belonging 
to him if 'Such use is calculated to 
pass off the defendant’s goods as the 
goods of the plaintiff’s. 

It appears that in India the rules of 
the common law of England applicable 
to trade-marks should be followed by 
the Courts in this country as being 
rules of justice, equity and good con- 
science. Even in England, where pro- 
vision is made by statute law for the 
registration of trade-marks, the Courts 
also give protection to unregistered 
trade-marks: 

“ It is well settled that, if the use by the 
defendant upon his goods of an unregistered 
trade-mark belonging to the plaintifi is calculated 
to pass off or cause to bo passed off the defen- 
dant’s goods as the goods of the plaintiff, an 
injunction may bo granted to restrain such use, 
and this whether the use bo deliberately fraudu- 
lent and intended by the defendant to bo decep- 
tive, or not. {Kcrly on Trade-marks, Edn. G, 
p. 12). The test of infringement laid down in 
all the cases is that the defendant’s acts shall be 
calculated to pass oft goods as the plaintiff’s 
which are not^his. (Kerly, p. 34). The question 
which has always been regarded as the test of 
infringement is, ‘will the use of the trade-mark 
by the defendant lead purchasers to mistake his 
goods for those of the' plaintiff ?’ (Kcrly, p. 3G).” 

Learned counsel for the respondent 
accepts the findings of the trial Court 
and argues in support of its conclu- 
sions. I think there is no dispute re- 
garding the principles of law which are 

2. A. J. Von Wulfing v. D. H. Jivandas & Co. 

192G Bom 200=93 I C 857=50 Bom 402. 
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to be applied to a case of this sort. 
We have to ascertain whether the* 
plaintiff has by user established a right 
to use his trade-mark in connexion with 
a certain class of goods which would' 
include chewing tobacco and if so, whe^ 
ther the defendant by using a trade- 
mark similar to the plaintiff’s in con- 
nexion with the sale of chewing to- 
bacco is likely to lead purchasers to- 
mistake his goods for those of the 
plaintiff. 

I think the trial Court is undoubtedly 
right in finding that the plaintiff firm* 
has acquired a proprietary right in res- 
pect of its elephant trade-mark with; 
reference to its cigarettes and “Vir- 
ginia Bird’s eye’* tobacco. The main 
question seems to be whether the plain- 
tiff’s right to the use of its trade- 
mark does not extend also to other 
articles dealt with in the tobacco 
trade, such as chewing tobacco. 
In my opinion the trial Court was not 
right in finding that the plaintiff’s right 
to use its trade-mark was confined only 
to the sale of cigarettes and “Virginia 
Bird’s eye” tobacco. If the plaintiff’s- 
right is strictly limited in this manner, 
then apparently it would be open to 
any other person engaged in the to- 
bacco trade to use an exact imitation 
of the plaintiff’s trade-mark in con- 
nexion with the sale of any smoking 
tobacco other than “Virginia Bird’s 
eye” smoking tobacco and certainly in 
connexion with the sale of cigars or 
biris. It is not very clear whether the 
learned Additional District Judge would 
have refused an injunction if the de- 
fendant had been selling a smoking 
tobacco, other than “Virginia Bird’s 
eye” smoking tobacco, under the plain- 
tiff’s trade-mark. But it seems certairr; 
that according to his view the plain- 
tiff would not be entitled to an in- 
junction if the defendant had sold 
cigars in tins bearing an exact imita- 
tion of the plaintiff’s trade mark. If 
the plaintiff raised an objection to such 
use of his trade-mark, he would be 
met by the answer: 

“you do not sell cigars of any description, there- 
fore you have not acquired any proprietary right 
in your trade-mark with reference to cigars.” 

^ It is true that chewing tobacco is 
m some respects more unlike smoking 
tobacco than cigars are unlike cio*ar- 
ettes, because cigars and cigarettes are 
both consumed by smoking, whereas 
chewing tobacco is consumed by chew- 
ing. It appears to me however that 
the view taken by the Court below 
would apply to the case of cigars or 
bins just as much as to the case of 
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chewing tobacco and in view of the 
authorities to which I shall presently 
refer, I do not think that this view 
can be correct. It is true that the 
right to use a trade-rnark can only 
apply to goods of a particular class. In 
the present case it has been proved 
that the elephant trade-mark is used 
hy different firms in connexion with 
goods of a very different nature such 
as buttons, combs or sacking, which 
have nothing whatever to do with the 
tobacco trade and of course the plain- 
tiff has no objection to the use of an 
elephant trade-mark in connexion with 
such goods as are not dealt with in 
the tobacco trade. In my opinion, 
smoking tobacco and chewing tobacco 
are sufficiently similar to be regarded 
as belonging to one class for the pur-^ 
pose of acquiring a right to a trade- 
mark. In England, the law relating to 
trade-marks is to be found mainly in 
the Trade Marks Act, 1905. Under that 
Act, certain rules have been made call- 
ed tlic Trade Mark Rules 1920. Under 
those Rules, articles of merchandise 
have been classified into 50 classes for 
the purpose of registration of trade- 
marks. Class 45 includes “tobacco, 
whether manufactured or unmanufac- 
tured.” It appears therefore that in 
England, for the purpose of the regis- 
tration of trade-marks, all classes of 
tobacco, whether smoking tobacco or 
chewing tobacco or cigarettes or cigars, 
etc., would be classified under one head 
and a trade-mark could be registered 
in respect of the entire class. 

A survey of the authorities also 
shows clearly that when a person has 
osiablishcd a right to use a trade- 
mark in respect of a certain class of 
goods, this right is not confined only 
to goods which are i)recisely similar 
to the goods which he makes or sells. 
In some cases indeed, the right to use 
the trade-mark has been held to ex- 
tend to goods of a very different na- 
ture from the goods sold by the pro- 
prietor of the trade-mark. The case 
of 15 A C 252 ("S). seems to go further 
than any other case in the protection 
of a trade name. The principles ap- 
plicable to trade names are similar to 
those applicable to trade-marks. In 
that case. Mr. Dunn applied to register 
the words “Dtmn’s Fruit Salt Baking 
Powder” as a trade-mark for baking 
powder. Mr. Eno, who had for many 
years used the words “Fruit Salt" as 
his trade-mark for a powder used in 
producing an efi'ervescing drink, op- 

~ 3 Eno V. Dunn, (1890) 15 A C 252=39 W R 
1C1=63 L T C. 
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posed the application. This case gave 
rise to great conflict of judicial opinion. 
Kay, J.. decided in favour of . Mr. Eno 
and refused the application for regis- 
tration. His decision was reversed by 
the Court of appeal, but their decision 
in turn was reversed by the House of 
L^rds by a majority of three learned 
Judges to two. It would certainly seem 
that there is little similarity between 
Eno*s Fruit Salt and a Baking powder. 
Any one who wished to purchase an 
effen^escing aperient drink would cer- 
tainly not accept any sort of baking 
powder as a substitute. Conversely any 
one who wished to buy baking powder for 
baking bread or cakes would never be 
put off with a bottle of Eno’s Fruit 
Salt. The majority of their Lordships 
however took the view that the words 
“Fruit Salt” were associated in the 
public mind with Eno’s Fruit Salt and 
if Mr. Dunn sold his baking powder 
under the name of “Fruit Salt Baking 
Powder,” then people might suppose 
that Eno’s Fruit Salt was one of the 
principal ingredients of the baking 
powder and therefore if a batch of 
“Fruit Salt” baking powder proved un- 
satisfactory, then it might injuriously 
affect the reputation of Eno’s Fruit 
Salt. On these grounds their Lordships 
refused the application for registration. 
This certainly seems to be an extreme 
case and it shows to what length Uie 
Courts in England can go in protecting 
a right in trade-marks when there is 
any possibility of the public being de- 
ceived by a similarity between two 
trade-marks or trade-names. 

It must be noted however 
that in that case Mr. Dunn was the 
applicant for registration and the bur- 
den was on him to show that there 
was no possibility or at least probabi- 
lity of deception or confusion. In the 
present case, the burden is on the 
plaintiff to show that the use of the 
symbol of an elephant on the defen- 
dant’s goods is likely to deceive the 
ordinary unwary purchaser. 

The case of 2 Ch D 10 (4'). was 
also a question of registration. Regis- 
tration was opposed by a firm which 
manufactured all sorts of India rubber 
goods except boots and shoes and who 
had registered a trade-mark of which 
the distinctive part was a Maltese 
cross, in class 40 for: 

“ goods manufactured from India rubber and 
gutta-porcha not included in other classes but 
not including dross shields or gussetto webs and 

4. In re, Gutta Percha and India Rubber Co. 
of Toronto, (1909) 2 Ch D 10=78 L J Ch 
427=20 RPC 428=100 L T 756. 
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not including any goods of a like kind to any 
•excluded goods.” 

The applicant applied to register, in 
c^ss 38, two trade-marks of which the 
distinctive feature was a Maltese cross, 
one for “boots and shoes made wholly 
or party of India rubber” and the 
other for: 

“India rubber footwear included in this class 
hut not including gaiters or leggings or any 
goods of the like kind.” 

Although the opposing company did 
•not manufacture or deal in boots or 
shoes or footwear nevertheless it was 
Tield that their trade-mark was for the 
same description of goods as were to 
be sold under the applicants’ proposed 
■marks and the latter were calculated to 
•deceive and therefore registration 
should be refused. From this case it is 
clear that the mere fact that the op- 
posing company did not make boots 
and shoes or footwear whereas the ap- 
plicants wished their trade-mark to be 
used only in connexion with boots and 
shoes or footwear was not considered 
to be of much importance. This case 
seems to be some authority for the 
view that it is immaterial whether the 
plaintiff in the present case docs or 
does not sell chewing tobacco provided 
that chewing tobacco can fairly be held 
to belong to the same class as the 
goods which he docs sell under his 
elephant trade-mark. 

Another registration case is 10 T L R 
175 (5). In that case Turney & Sons 
applied to register for rum a trade- 
mark consisting of a diamond with a 
smaller diamond superposed and other 
matter, the outer diamond being colo- 
ured red. This was opposed by a firm 
as owners of a diamond trade-m«ark 
registered for beer on the ground that 
the trade-mark applied for would cause 
confusion and deceive the trade and 
the public into believing that the appli- 
cants’ goods marked with their mark 
were goods emanating from or in some 
way connected with the opponents. The 
application was refused, and on ap- 
peal it was held that whether beer and 
rum^ are or not the “same descrip- 
tion” of goods still, even if they are 
not, there was such a probability of 
deception that the Court ought not 
to say that the mark must be regis- 
tered. In that case it must be admit- 
ted that there is very little similarity 
between rum and beer. Rum certainly 
could not be mistaken for beer and 
vice versa. The only similarity is that 
they arc both intoxicating liquors and 

6. Re Turney & Sons Trade-Mark, (1894) 10 
T L R 175. 
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are both goods dealt with in the liquor 
trade. I think there is at least as 
great a similarity between smoking to- 
bacco and chewing tobacco as there 
is between rum and beer. The last 
registration case that may be men- 
tioned is 4 Ch D 278 (6). In that 
case, the owners of a trade-mark of 
the “Golden Fleece” which they used 
for spirits were successful in prevent- 
ing the registration of a similar mark 
of a Golden Fleece for Australian 
Champagne on the ground that it was 
claculated to deceive. It was held tliat 
although wine and spirits are different 
goods they might fairly be held to be 
goods of the same description; and 
even if they were not of the same 
description they were sufficiently simi- 
lar to induce the public to believe tliem 
to be the goods of the same firm if 
they were sold under similar trade- 
marks. It is true that in that case 
there was no question of an injunction 
to restrain the Australian company 
from using the Golden Fleece trade- 
mark on their Champagne, but Lord 
Justice Cotton observed that he de- 
sired to hold out no encouragement to 
them to believe that if they did so 
use the trade-mark, they would not 
be restrained. 

I now turn to some cases in which 
an injunction was sought to restrain 
the defendants from using trade-marks 
similar to the plaintiffs. These cases 
are more directly in point. The case 
already referred to in 1927 All 81 (1), 
was a suit for an injunction restrain- 
ing the defendants from using the lotus 
trade-mark (Kamalchap) on their 
goods. That case can however be dis- 
tinguished because the defendants were 
manufacturing cotton goods of the 
same sort as the plaintiffs’ cotton 
goods, and were thus directly com- 
peting with the plaintiffs. 

The case most directly in point is 
the O. O. C. J. C. S. No. 159 of 1909 
(7), decided by the Madras High Court 
on 23rd November 1910. In that case, 
the plaintiffs sued to restrain the de- 
fendants from passing off their goods 
as the goods of the plaintiffs’ by using 
on them the “scissors” mark which had 
become identified with the goods 
rnanufactured and sold ])y the plain- 
tiffs, namely packets of cigarettes bear- 
ing the brand of “scissors.” The in- 

G« In ie, The Australian ^\in6 Irnportoi'S 
Ltd., (1889) 41 Ch D 278=58 L J Ch 380= 
37 W R 578=60 L T 43G. 

7. British American Tobacco Co. (India). Ltd. 
V. Ismail Saib, O O C J C S No. 159 ol 
1909. 
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teresting point in that case is that 
the defendants were not selling cigar- 
ettes, but were selling only bins (or 
“beedies”)> whereas the plaintiffs were 
selling only cigarettes and not biris. 
It was argued therefore that although 
the defendants sold their biris in pa- 
ckets bearing the scissors brand, never- 
theless, the plaintiffs had no cause of 
action to restrain them from doing so. 
It was conceded that cigarettes and 
biris are dissimilar in appearance and 
in many other respects. No one asking 
for a cigarette could be put off with 
a biri and vice versa. Nevertheless it 
was held that the plaintiff had a right 
to restrain the defendant from selling 
his biris in packets bearing the scis- 
sors brand. The learned Judge found 
it difficult to say whether the use of 
the scissors label on the defendant’s 
biris would attract custom from the 
“scissors” cigarettes to the “scissors” 
biris. But he pointed out that there 
was another aspect of the case. 

“ But we have further to consider that tho 
sale of the scissors brand of cigarettes depends a 
great deal upon the reputation of that brand, 
and is likely to decline if that reputation is in any- 
way affected and it seems to me that the plain- 
tiffs are justified in being apprehensive that if 
those beedies are widely sold under tho seissors 
brand and arc in consequence believed to bo the 
manufactuio of the plaintiffs that might affect 
tho roputiition of the brand and adversely in- 
fluence their sales.” 

this is precisely the argument ad- 
vanced by the learned advocate for the 
appellant in this case. The defendant 
is not directly competing with the plain- 
tiff in the present case, because the 
defendant is only selling chewing to- 
bacco which the plaintiff docs not sell. 
But the plaintiff is apprehensive that 
if the public considered the plaintiff 
to be responsible for the chewing to- 
bacco, on account of the elephant 
trade-mark, then the plantifif’s repu- 
tation might suffer if the chewing to- 
bacco happens to be of inferior quality. 
The case law has been fully discussed 
in this case and it seems to me very 
directly in point. 

Another suit for injunction is the 
1 Ch D 248 (8). In that case the 
plaintiffs had for many years manu- 
factured and sold tyres for cycles and 
motor-cycles under the name of “War- 
wick” and by the year 1905, that name 
was distinctive and meant to the trade 
and to the public tyres of their manufac- 
ture. In 1905 they transferred their busi- 

8. Warwick Tyre Co. Ltd. v. New Motor and 
General Rubber Co. Ltd., (1910) 1 Cb D 
248=79 L J Ch 177=27 R B C 161=101 
L T ^9. 


ness with the exclusive^ right to manu- 
facture and sell Warwick tyres to the 
Dunlop Company for a term of years. 
The plantiffs never manufactured or 
sold tyres for motor cars. The defen- 
dants manufactured and sold only tyres 
for motor cars, and began to sell them* 
under the name of “Warwick Motor 
tyres.” In that case it was held that 
the use of the name “Warwick” iir 
connexion with the sale of the defen- 
dants’ motor tyres was calculated to- 
lead the public to believe that the de- 
fendants* motor tyres were tyres of 
the plaintiffs* manufacture. Here we 
must note that the plaintiffs had never 
manufactured tyres for motor cars, but 
they \yere nevertheless held entitled to 
restrain the defendants from manufac- 
turing and selling tyres for motor cars 
under the name of “Warwick Motor 
tyres.” That case therefore also seems 
to be clearly in point. 

I would also refer to the case of 
15 R P C 105 (9), The Eastman Com- 
pany had for niany years used the 
word “Kodak” in connexion with their 
goods and especially for photographic 
cameras. The Company had made a 
speciality of cameras suitable to bicyc- 
lists, and of appliances for fixing the 
same to bicycles and had largely ad- 
vertised “Bicycle Kodaks.” The defen- 
dant company had obtained registra- 
tion of the word “Kodak” as a trade- 
mark in class 22, for bicycles and other 
vehicles included in that class;and their 
company was registered as the “Kodak 
Cycle Company Limited.” The plain- 
tiff company sued to restrain the de- 
fendant from carrying on business 
under the name of Kodak Cycle Com- 
pany Limited and from passing off their 
goods as the goods of the plaintiffs 
and from infringing the trade-mark of 
the plaintiff. It was held that the word 
Kodak had become identified with 
the plaintiff company’s goods and the 
evidence showed a close connexion bet- 
ween the bicycle and photgraphic 
trades. It was found that the defen- 
dants were trying to get the benefit of 
the reputation of the plaintiff company 
and the trade-mark must be expunged 
as being calculated to deceive, and the 
defendants were restrained from trad- 
ing under the name “Kodak Cycle 
Company.*’ At first sight there would 
seem to be no connexion between a 
photographic camera and a bicycle, but 
nevertheless, the Court held that the 
use of the word “Kodak” in connexion 

9. J Eastman Photographic Materials Co. v 
John Griffith’s Cycle Corporation, (1898) 

15 R P C 105. 
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with bicycles was calculated to lead 
the public to suppose that the Cycle 
Company had some connexion at l^st 
with the plaintiff company which sold 
"‘Kodak.*’ 

The case of 3 Ch D 39 (10), seems 
at first sight to favour the defendant’s 
contention. In that case, the finding 
was that there was no infringement of 
a registered trade-mark. The plaintiff 
had registered a trade-mark for all 
classes of tobacco whether manufac- 
tured or unmanufactured, but his re-r 
^stored device consisted of a shield 
with three crowns and the word “Mix- 
ture” underneath. Since registration the 
plaintiff had used this trade-mark sole- 
ly on packages containing cut tobacco. 
The defendant had used a trade-mark 
consisting of a shield with three crowns, 
without the word “Mixture” under- 
neath, on cigar boxes. It was held 
that the whole trade-mark including 
the word “Mixture” was quite inappli- 
cable to cigars and it had not been 
copied by the defendant and although 
the plaintiff used part of his registered 
trade-mark, namely, the shield with 
three crowns without the word “Mix- 
ture” on cigars which he also sold, he 
had not registered that mark of three 
crowns only. The learned Judge ob- 
served that the plaintiff was really at- 
tempting to sue upon an unregistered 
trade-mark which he could not do “by 
reason of the Act of Parliament.” Tliat 
case was not an action for passing 
off nor is there any question of this 
suit being barred by an Act of Parlia- 
1??^!*. I agree with the remark of 
J., in the British American 
Tobacco Company case, that the ruling 
is distinguishable. 

It appears to me from a review of 
these authorities that the right ac- 
quired by the plaintiff in respect of 
his elephant^ trade-mark should not be 
confined strictly to cigarettes and to 
Virginia Birds eye smoking tobacco or 
even to cigarettes and all kinds of 
smoking tobacco only, but should be 
held to extend to all preparations of 
tobacco. It is true that the plaintiff 
company is not at present selling cigars 
qrbiris-but I think that if another to- 
oacco company started selling cigars 
under a trade-mark similar to 
the elephant trade-mark, the plaintiff 
company would have a right to restrain 
the other company from using their 
trade-mark in connexion with the sale 
of such goods. The same argument 
seems applicable to the case of chew- 
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61 Ij J Ch 23= L T 487. 


ing tobacco. Some point has been made 
by- the trial Court of the popular Indian 
belief that chewing tobacco is manu- 
factured and used only in India and 
not in other countries. This belief is 
of course erroneous. I have no hesita- 
tion in accepting Mr. Gracie’s testi- 
mony that chewing tobacco is largely 
used in England and the U. S. A. and 
that the Imperial Tobacco Company, 
have for many years been importing 
chewing tobacco into India. But if the 
belief were material, then I think it 
would^ have to be taken into account 
even if it were erroneous. The ques- 
tion we have to decide is, in one view, 
a psychological question. The plain- 
tiff company sells cigarettes and smok- 
ing tobacco in tins bearing the picture 
of an elephant. The public therefore 
associate the elephant brand with the 
plaintiff’s goods. If a customer sees a 
tin of chewing tobacco also bearing the 
picture of an elephant, would he. by 
the association of ideas, be likely to 
suppose that the chewing tobacco was 
also manufactured or selected or sold 
by the plaintiff ? We may assume 
that the ordinary Indian customer would 
be under the erroneous belief that 
chewing tobacco is only manufactured 
in India. But this seems to be quite 
beside the point. It would be open 
to the plaintiff to start a factory for 
chewing tobacco in India. Many facto- 
ries for the manufacture of cigarettes 
have arleady been started in India and 
there is no reason why the plaintiff 
firm should not manufacture chewing 
tobacco in India whether from import- 
ed tobacco or from tobacco grown in 
India. So even if the customer wrongly 
believed that chewing tobacco was only 
made in India he might reasonably be- 
lieve that a tin of chewing tobacco 
bearing the elephant trade-mark was 
manufactured or sold by the plaintiff 
company. In niy view, the plaintiff’s 
right to use his trade-mark extends 
^ all preparations of tobacco and the 
Court below was wrong in confining the 
nght to cigarettes and Virginia Birds 
Eye smoking tobacco only. 


iicxL question is whether the 
defendant s trade-mark is a colourable 
imitation of the plaintiff’s. The Court 

of ^ detailed description 

of the two trade-marks and has pointed 
out certain differences. It is noted 
for instance, that in the plaintiff’s 

or^^re'fTYnH cither black 

or red and that its trunk is curled 

defendant’s 

trade-mark, the elephant is white and 
Its trunk is projecting forwards. In 


14 Allahabad Thomas Bear & Sons 

my opinion, these minor differences are 
not of any great importance. It is 
clear that the plaintiff does not attach 
much importance to the colour of his 
elephant, which is sometimes black and 
sometimes red, and I do not think that 
the ordinary purchaser would attach 
much importance to the position of 
the elephant’s trunk. The point is that 
in each case, the main symbol is an 
elephant and 1 think the colour and 
position and shape of the elephant are 
questions of minor importance. To my 
mind, persons who are accustomed to 
associate the elephant trade-mark with 
plaintiff’s goods would be likely to as- 
sume, on seeing the elephant mark on 
the defendant’s goods, that they were 
the goods of the plaintiff. They would 
not attach much importance to the dif- 
ferences of colour ,etc., even if they 
happened to notice the differences. It 
is true that the letter press is also 
different, but this again does not seem 
to be of much importance, especially 
in a country like India, where the great 
majority of persons of the class who 
use chewing tobacco are likely to be 
illiterate. In the “Kamlachap” case, the 
difference in the letter press accom- 
panying the lotus brand was considered 
to be unimportant. 

Looking at the case as a whole I 
think that the plaintiff has substantiat- 
ed his right to restrain the defendant 
from selling his goods under the trade- 
mark of an elephant which is likely to 
be mistaken for the plaintiff’s trade- 
mark. As regards damages, only Rs. 
100 has been claimed as nominal da- 
mages. No damages have been proved, 
but the Court below has quoted autho- 
rity for the view that if the plaintiff 
has proved that his right of trade- 
mark has been infringed, then nominal 
damages can be allowed, even though 
they arc not proved. I agree with the 
Court below that nominal damages am- 
ounting to Rs. 100 should be allowed. 
It seems to me unnecessary however 
to grant the ancillary relief claimed, 
of delivery to the plaintiff for destruc- 
tion of all the tins and packets and 
labels bearing the device of the ele- 
phant which are in the possession ot 
the defendant. I think the plaintin s 
purpose will be sufficiently served it 
the defendants is prevented from using 
any colourable imitation of the plain- 
tiff’s trade-mark in the future. 

I would accordingly allow this appeal 
and set aside the decree of the Court 
below and decree a permanent injunc- 
tion in the terms prayed for, and a 
sum of Rs. 100 as nominal damages. 
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The plaintiff should also receive his 
costs in both Courts. 

Iqbal Ahmad, J. — I regret I am un- 
able to agree with my learned brother. 
There is no controversy about the law 
applicable to the case, nor is there much 
dispute as regards the facts. But the- 
difficulty in such cases arises in file 
application of the law to given set of 
facts, and the difference of opinion bet- 
ween my learned brother and myself 
has been occasioned by that difficulty; 

“It is well settled that, if the use by the* 

defendant upon his goods of trade-mark 

belonging to the plaintiff is calculated to pass off 
or cause to be passed off the defendant’s goods as 
the goods of the plaintiff, an injunction may be- 
granted to restrain such use: Kerly on Trade- 
marks, p. 12).’* 

It is equally well settled that: 

“ in cases of this description the probability of 
misleading not experts or persons who know the 
real facts, but ordinary or unwary customers^- 
is the mischief to be guarded against: 2 Gh I> 
54, 

The cardinal question for decision 
therefore in cases in which plaintiff 
seeks to restrain the defendant from 
using a mark or design on the ground 
that the mark or design is a colourable 
imitation of the mark or design in 
which the plaintiff has acquired a right 
of property must always be: 

“ will the use of the trade-mark by the defen- 
dant load purchasers to mistake his goods for 
those of the plaintiff, (Kerly p. 36).“ 

The answer to this question must 
primarily depend on the degree of simi- 
larity between the trade-mark of the 
plaintiff and the mark used by the 
defendant. It is obvious that in the 
determination of this question decided 
cases can never be a safe guide, and 
every case of alleged infringement ot 
the plaintiff’s mark or design must be 
decided on its own facts and circum- 
stances. The best test is to lay the 
plaintiff’s mark and the defendant’s 
mark side by side and then to decide 
by comparing the two whether the de- 
fendant’s mark is or is not a colourable 
or an approximate imitation of the 
plaintiff’s mark: 

“ No general rule can be laid down as to what 
is or is not a mere colourable variation. All 
that can bo done' is to ascertain in every case 
as it occurs whether there is such a resemblance 
as to deceive a purchaser using ordinary caution, 
1927 All. 81 (1), p. 975.” 

In the determination of this question 
many considerations must enter into the 
mind and it is impossible to enumerate 
those considerations. The points of 
similarity between the two marks and 
the essential points of difference bet- 

11. Powell V. Birmingham Venogar Brewery 
Co., (1896) 2 Oh D 54. 
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ween them must be given due weight 
and the conclusion must be arrived at 
On a consideration of the colour, shape, 
form and design of the two marks. 
If on a consideration of all the circum- 
stances the conclusion arrived at is that 
the defendant’s mark is not a colour- 
able, imitation of the plaintiff’s mark, 
and is not calculated to deceive average 
customers, an injunction cannot be 
granted to the plaintiff to restrain the 
defendant from using the mark used 
by him. If on the other hand it is 
found that the get-up of the two marks 
is similar, the second important ques- 
tion that arises for consideration in 
such cases is whether the goods manu- 
factured or sold by the defendant are 
similar to the plaintiff’s goods. 

The right of property in a particular 
trade-mark is confined to goods of simi- 
lar description to which the mark has 
been attached, and the use of a trade- 
mark, identical with the mark in which 
the plaintiff has acquired a right of 
property, on goods of a description 
other than that to which the mark 
of the plaintiff is attached does not 
•constitute an infringement of the plain- 
tiff’s right. The reason is obvious. If 
the goods in which the plaintiff deals 
are different from the goods to which 
the defendant attaches the mark, the 
unwary purchaser is not likely to be 
misled into the belief that the defen- 
c^nt’s goods are the goods of the plain- 
tiff’s nmnufacture. The use of a trade- 
mark in connexion with goods of a 
particular description for an appreci- 
able length of time leads to the asso- 
ciation of that mark with those goods 
m the market, and thus the public 
IS led into the belief that similar goods 
to which that mark is attached arc 
goods of the person whose mark they 
bear. But if the same mark is at- 
tached to goods of a different descrip- 
tion there is not the likelihood or the 
probability of the purchaser being de- 
ceived. The authorities on the point 
have been noted by the learned Judge 
of the Court below in his judgment: 
vide pp. 34 to 36 of the printed record 
and It is unnecessary for me to notice 
those authorities. 

^ It follows that in case of alleged 
infringement of a trade-mark, if it is 
found that the goods manufactured or 
sold by the defendant are of a des- 
cription_ other than the goods in which 
the plaintiff deals, the plaintiff is not 
entitled to an injunction restraining the 
defendant from attaching to his goods 
trade-mark similar to the trade-mark 
in which the plaintiff has acquired a 
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right of property. Even in England 
where there is a specific statute for 
registration of trade-marks and where,, 
by the Trade Mark Rules, 1920, goods 
have been classified into 50 classes for 
the purpose of registration of trade- 
marks, it has been consistently held 
that the registered proprietor’s right 
is limited, and the registration restricts- 
his right to the exclusive use of the 
trade-mark substantially to the kinds 
of goods upon which he actually uses- 
the mark, and that he is not entitled 
to restrain others from using the same- 
mark in respect of other goods. The 
law on the subject is summed up in 
Kerly at pp. 118 and 119, and is as 
follows: 

“ A trade-mark may be registered for certain- 
only of the goods comprised in a class and it wilH 
then, of course, be protected as to those goods 
only. Many of the classes comprise a number of 
very different kinds of goods; for example, class G, 
‘machuiery of all kinds, and parts of machinery, 
except agricultural and horticultural machines 
included in class 7,’ comprises both engine- 
boilers and sewing machines. Registration in a 
class does not however confer on the registered 
proprietor any right to sue for infringement of 
the mark in regard to goods of kinds other than 
those for which he uses his mark. Thus, where 
the owner of a mark comprising the word 
Neptune, who had used it only for iron sheets, 
although class 5, for which it was registered, in- 
cluded also wire, brought an action against a per- 
son who had registered and used a mark compris- 
ing the same word for wire, the Court of appeal 
refused to grant an injunction, and the}' ordered' 
the register to be rectified by restricting the 
registration of the plaintiff’s mark to iron sheets 
only .... Cotton, L. J., stated that, in his opi- 
nion, it was not the intention of the Act (of 
1875) that a man registering a trarle-niark for an 
entire class, and using it only for one article in 
that class, should be able to claim for himself 
the exclusive right to use the mark for every 
article in the class, and with this opinion the 
other Lord Justices agreed.” 

In the case before me it has been 
found by the learned Judge of the 
Court below that the plaintiff company 
has been using the trade-mark “ele- 
phant” for sufficiently long time and 
that it “has acquired a right of pro- 
perly in respect of trade-mark “ele- 
phant,” in respect of its cigarettes and 
“Virkinia Bird’s Eye Tobacco” and no 
exception has been taken to this find- 
ing by the learned counsel for the de- 
fendant-resix)ndent. In view of this 
finding of the Court below and the 
observations made above, the two ques- 
tions that arise for consideration in 
this appeal are: 

(1) Is the mark used by the defen- 
^nt on packets and tins of chewing 
tobacco sold by him a colourable imiu- 
tion of the plaintiff’s mark, and (2) i^ 
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chewing tobacco an article of merchan- 
dise of similar description as cigarettes 
or “Virginia Bird’s Eye Tobacco” so 
as to mislead a purchaser into the 
belief that the chewing tobacco is also 
the manufacture of the plaintiff com- 
pany ? 

If the answer to either of these ques- 
tions is in the negative the appeal must 
fail. I first proceed to deal with the 
second question formulated above. 

It is true that by the English Trade 
Mark Rules, 1920, “tobacco, whether 
manufactured or unmanufactured” has 
been classified under one class, class 45 
but this classification is wholly irrele- 
vant for the decision of the second 
question noted above. In the first place 
the rights of industrial property in 
India are governed by the laws of 
India and are in no way affected by 
the laws of England: vide 1926 Bom 
200 (2). In the second place the classi- 
fication of goods by the Trade Mark 
Rules, 1920. can by no means be an 
infallible guide for the determination 
of the question whether or not a parti- 
cular article is similar to or of the 
same description asanothcr, though both 
may have been classified by the Rules 
of 1920, in the same class. That this 
is so is put beyond doubt by a refer- 
ence to the classification of goods by 
the rules, c. g., in class 2 we find 
“chemical substances used for agricul- 
tural, horticultural, veterinary and sani- 
tary purposes.” To my mind it is im- 
possible to argue that chemical subst- 
ances used for agriculture are articles 
of the same description as chemicals 
used for veterinary and sanitary pur- 
iwses, or that a person who registers 
a trade-mark in England for some che- 
mical sxibstance used for agricultural 
purposes has the right to prevent the 
use of the same mark in connexion 
with chemical substances used for hor- 
ticultural, veterinary and sanitary pur- 
poses. The chemical substance used 
for one purpose specified in class 2 
must necessarily be different from the 
chemical substance used for other pur- 
poses specified in that class. A peru- 
sal of the various classes specified in 
the third schedule of the Trade Mark 
Rules leads to the same conclusion. 
It follows that the mere fact that the 
plaintiff company has secured registra- 
tion with respect to goods m class 45 
is no warrant for holding that it is 
entitled to restrain the defendant from 
using its mark to chewing tobacco un- 
less it is found as a fact that chewing 
tobacco is an article of so similar a 
description that the goods bearing the 


defendant’s mark may be taken for the 
manufacture of the plaintiff. 

In my judgment chewing tobacco is 
an article of a description totally dif- 
ferent from the cigarettes and the 
smoking tobacco manufactured by the 
plaintiff company. Cigarettes and to- 
bacco manufactured by the plaintiff are 
articles that are consumed by smoking 
whereas chewing tobacco is used mostly 
for chewing with betels. Mohammad 
Yakub, plaintiff’s witness..admitted that: 

“ chewing tobacco manufactured in India and 
smoking tobacco manufactured by foreign com- 
panies materially differ in quality, kind and stuff 
and one cannot be mistaken for the other.” 

He however added that if the ele- 
phant mark is found on the label of 
the packets or tins of chewing tobacco 
the people would conclude that the 
goods are the manufacture of the plain- 
tiff company as “they cannot know 
what is contained inside.” I am not 
prepared to attach any weight to this 
portion of the statement of Mohammad 
Yakub, as no one who goes to buy 
cigarettes or smoking tobacco pur- 
chases a tin of the same without mak- 
ing sure of the fact that the contents 
of the tin are or are not cigarettes 
or smoking tobacco. Similarly, Mr. 
Gracie, another witness for the plain- 
tiff, stated that smoking tobacco manu- 
factured by the plaintiff company dif- 
fers from the chewing tobacco manu- 
factured by the defendant in quality 
and appearance. It is evident from the 
evidence of these witnesses that chew- 
ing tobacco and smoking tobacco are 
different stuffs and that there is great 
dissimilarity between the appearance 
and the use of the two. It may be 
that tobacco leaf is used both for pre- 
paring smoking and chewing tobacco, 
but this does not necessarily lead to 
the conclusion that one article is of 
a similar description as the other. Steel 
is used for the manufacture of needles, 
pen-knife, surgeon’s knife, swords, re- 
volvers, guns, rifles, railway engines, 
steam boats, etc. Surely it cannot be 
said that needle or a pen-knife is an 
article of a similar description as the 
other articles enumerated above. Again 
cotton is used for preparation of dur- 
ries, long cloth, etc., but no one would 
characterize the two goods as goods 
of similar description. It follows that 
the mere fact that the same material 
has been used for manufacturing two 
different articles cannot be a warrant 
for holding that the articles so manu- 
tactured are articles of similar descrip- 
tion. Much depends on the method and 
process of manufacture, the nature of 
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the article manufactured, the use for 
which it is. prepared and the class of 
customers who buy the same. The 
process of prenaring^ chewing tobacco 
is essentially different from the process 
adopted in the preparation of tobacco 
leaf used in cigarettes and pipes. 
Chewing tobacco is an article different 
in nature from smoking tobacco. In 
India chewing tobacco is of four dif- 
ferent kinds: 

(1) Surti, (2) Zarda, (3) Qinian and 
(4) Goli. Even the most overcareless 
purchaser can never mistake either of 
these species of chewing tobacco with 
leaf used for smoking. They are so dis- 
similar from each other that no one 
can be misled to believe that one is 
the same stuff as the other. It has 
already been observed that smoking 
tobacco and chewing tobacco are used 
for totally different purposes. The class 
of customers who buy the two articles 
is also not the same. I think it is 
correct to say that chewing tobacco 
prepared in India is used by Indians 
alone, whereas the sale of cigarettes 
and “Virginia Bird’s Eye Tobacco” is 
not confined only to Indians. Further, 
chewing tobacco is used by millions 
of men in villages who use Indian to- 
bacco for smoking purposes and majo- 
rity of them do not use cigarettes or 
smoking tobacco prepared in foreign 
countries. No Indian who purchases 
chewing tobacco in the market has the 
remotest idea that the tobacco is the 
manufacture of a foreign country. It 
is no doubt a fact that chewing to- 
bacco is also used by few people in 
England, but the chewing tobacco used 
in England is not consumed in India. 
The chewing tobacco sold in the Indian 
market and used by Indians is the 
produce of an indigenous trade and it 
is universally known that it is manu- 
factured in India and by Indian firms 
alone. But it is contended that the 
plaintiff company may take to the 
manufacture of chewing tobacco in 
India and in that case there would 
be the risk of chewing tobacco pre- 
pared by the defendant being mistaken 
for chewing tobacco manufactured by 
the plaintiff. The answer to this con- 
tention is that cases of alleged in- 
fringement of trade-marks have to be 
decided on existing and proved facts 
and not on hypothetical suppositions 
of a problematic nature. If the plain- 
tiff company proceeds to manufacture 
chewing tobacco in India and affixes 
the elephant labels to packets and tins 
of the same, the defendant may very 
well seek to restrain the plaintiff com- 
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pany from doing so on the ground 
that so far as chewing tobacco is con- 
cerned the defendant has acquired a 
right of property in elephant trade- 
mark. The fact remains that the plain- 
tiff has not upto this day acquired 
a right of property in Elephant trade- 
mark with respect to chewing tobacco. 
It has been stated above tliat the test 
in such cases is whether the defen- 
dant by placing the goods in the 
market is leading the ignorant, illite- 
rate and unwary public into the belief 
that the goods are the goods of the 
plaintiff, and in my judgment chewing 
tobacco is so materially different from 
the goods of the plaintiff company that 
there is not the remotest possibility 
of one being confused with or mistaken 
for the other. 

Before proceeding to deal with the 
decisions to which reference has been 
made by the learned counsel for the 
parties, I may note that it appears 
from the judgment of the Court below 
(p. 36), that it was not argued in that 
Court on behalf of the plaintiff com- 
pany that cigarette is an article of 
the same class as chewing tobacco and 
the case of the plaintiff company was 
pressed only as regards “Virginia Bird’s 
Eye Tobacco.” 

The decision nearest in point is the 
case of 3 Ch D 39 (10). The plaintiff 
in that case had registered as his trade- 
mark for the whole of class 45, i. e. 
“tobacco whether manufactured or un- 
manufactured”, a device consisting of 
(inter alia) a shield with three crowns 
and the word “Mixture” underneath- 
since registration the plaintiff used this 
trade-mark solely on packages contain- 

; subsequently the plain- 
tiff used the shield and three crowns 
without the word "Mixture,” a trade 
term not appropriate to cigars on 
boxes of cigars. The defendants, cigar 
manufacturers, labelled their boxes with 
a device consisting of a shield and 
three crowns. On an application for 
an injunction to restrain this infringe- 
ment it was held: 


tuat regisiracion oi a trade-mark for an entire 
Class, followed by user on one description of coods 
only, did not give the exclusive right to the use 
of such trade-mark for all descriptions of goods in 

under the circumstances the 
plamtiff was not entitled to an injunction.” 

In that case it was observed that* 
a man registering a trade-mark for the entire 

tha'clast” one article ht 

is not entitled to claim for himself 
the exclusive right to use it for every 
article in the class. There is nothing 
on the record to show with respect 
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to what article of class 45 the pre- 
decessor of the plaintiff company had 
the “elephant” trade-mark registered 
in England. It may very well be that 
the registration was confined only to 
cigarettes and smoking tobacco. Fur- 
ther the evidence adduced by the plain- 
tiff company falls short of proving that 
elephant trade-mark has been used by 
the plaintiff company in connexion with 
chewing tobacco, and as such, the 
plaintiff company is not entitled to the 
injunction prayed for in the present 
suit. 

I do not for a moment underrate the 
importance of industrial and trade secu- 
rity and am alive to the imperative 
necessity of protecting a dealer, whose 
goods by the mark that they bear have 
acquired a particular reputation in the 
market, for being subjected “to inva- 
sion at the hands of an unscrupulous 
rival.” But it is of equal importance 
that a firm or company that has ac- 
quired a right of property in a parti-- 
cular trade-mark with respect to parti- 
cular goods should not be allowed to 
restrain others from using that mark 
on goods of a different description and 
thus jeopardize freedom of trade and 
stifle the industry of the country. It 
is to be remembered that in the ab- 
sence of statutory law on the subject 
cases of alleged infringement of trade- 
marks have to be decided in India 
according to justice, equity and good 
conscience” and I consider it unjust 
to restrain the defendant from using 
his mark on goods which have not been 
manufactured so far by the plaintiff 
company. 

I find from the sale-deed printed at 
p. 49 of the record that Thomas Bear 
and Sons Ltd., a company incorporated 
in England, assigned to the Indian 
company certain trade-marks, etc. in 
consideration of Rs. 16 lakhs. The 
English company was competent to do 
so in view of the provisions of S. 22. 
Trade Marks Act, 1905. but the right 
to assign the use of a trade-mark re- 
gistered under the Act, is confine^ by 
that section to the goods for \^nch the 
trade-mark was registered. The ab- 
sence of evidence on the point as to 
with respect to what particular descrip- 
tion of goods in class 45 the English 
company had the elephant trade-mark 
rc'^istercd leads me to suspect that 
the registration was not as regards 

chewing tobacco. i , v 

1 have given my reasons for holding 

that chewing tobacco cannot be con- 

insed with tobacco leaf used for smok- 

in" and there is no risk of deception. 


The right claimed by the plaintiff com- 
pany in the present suit to the exclu- 
sive use of the elephant trade-mark 
must, then, be based either on the 
assignment evidenced by the sale-deed 
mentioned above, or on the fact that 
the mark has been used by the plain- 
tiff company on chewing tobacco for 
such a length of time as to give it 
a right of property in that mark ^vith 
respect to chewing tobacco. If the 
right claimed by the plaintiff cornpany 
is on the basis of assignment in its- 
favour the short answer to the claim 
is that, as it is not proved in the pre- 
sent case that the registration secured 
by Thomas Bear and Sons, Ltd., was 
also with respect to chewing tobacco, 
the plaintiff company cannot, by the 
assignment in its favour, become en- 
titled to the use of the elephant trade- 
mark with respect to chewing tobacco. 
If on the other hand the claim of 
the plaintiff company is based on user,, 
the claim must equally fail as there is 
no evidence of user of the mark with 
respect to chewing tobacco by the 
plaintiff company. . , 

The case of 15 A C 252 (3), relied 
upon by the learned counsel for the 
plaintiff-appellant is in my judgment 
clearly distinguishable. In that case 
Mr. Dunn applied to register the words 
“Dunn’s Fruit Salt Baking Powder’ as 
a trade-mark for Baking Powder. Mr. 
Eno who had for many years used the 
words “Fruit Salt” as his trade-mark 
for a powder used in producing an 
effcrvescinc drink, opposed the appli- 
cation. The case gave rise to great 
conflict of judicial opinion and it was 
ultimately held by the majority of the 
House of Lords that: 

“ upon tbe evidence the proposed words were as 
a matter of fact calculated to deceive the public, 
that the ease therefore fell within S. 73. of the 
Patents, Designs, Trade-marks Act 1883, and 
that the trade-mark ought nob to bo registered.’* 

The decision turned on the deter- 
mination of the question Nvhether the 
use of the words “Fruit Salt” which 
Mr. Eno applied to register were or 
were not calculated to deceive the pub- 
lic. The question to be decMed there- 
fore was essentially a question of fact 
and the decision on a question of fact 
in one particular case can never be a 
guide for the decision of a similar ques- 
tion of fact in another case. It was 
observed by Lord Watson in that case 
that : 

“ there would be a supposed connextion between 
the two articles in the minds of many persons, 
who would naturally assume that the baking, 
powder had been manufactured with tbo appel- 
lant’s fruit salt, and purchase it in that belief^ 
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so a batch of badly made baking powder 

might seriously injure the credit of the effervesc- 
ing powder.” 

In the case before me there is no 
such risk. Howsoever bad the stufif 
manufactured by the defendant may 
be, no purchaser of the chewing to- 
bacco can ever by any stretch of ima- 
gination conceive for a moment that, 
simply because the elephant trade-marl?* 
is affixed to the packet or tin contain- 
ing the chewing tobacco, the same has 
been prepared from the smoking to- 
bacco manufactured by the plaintiff 
company. As such there is no question 
of the Elephant trade-mark affixed by 
the defendant to the tobacco prepared 
by him of being calculated to deceive 
the public into the belief that the to- 
bacco has been prepared from the 
goods manufactured by the plaintiff. 

It must be remembered that Ele- 
phant trade-mark (Hathi marka), is not 
a mark used solely by the plaintfiff 
company on the goods manufactured or 
sold by it. It appears on the other 
hand that the Elephant trade-mark is 
used in connexion with various goods 
such as kerosene oil, buttons, combs, 
sackings, etc., and the learned Judge 
of the Court below was right in observ- 
ing that “no one can have a mono- 
poly of the symbol of an Elephant.” 
The symbol of Elephant on goods of 
merchandise is so common that no 
customer in the Indian market is likely 
to particularly associate chewing to- 
bacco with the goods manufactured by 
the plaintiff company. It is to be noted 
that the English decisions under the 
Trade . Marks Act, are not not a safe 
guide for the decision of cases in which 
an injunction is prayed for on the 
ground of an alleged infringement of 
the plaintiff’s right as to a particular 
trade-mark. That this is so is put 
beyond doubt by the following observa- 
tions of Lords Watson in Eno’s case: 

These prohibitory clauses cast upon the ap- 
plicant the duty of satisfying the Comptroller 
of the Court, that the trade-mark which ho 
proposes to register does not come within their 
scope. In an inquiry like the present, he does 
not hold the same position which he would have 
occupied if he had been defending himself against 
an action for infringement. There, the onus of 
showing that his trade-mark was calculated to 
mislead rests, not on him, but upon the party 
alleging infringement; here he is in petitorio, and 
must justify the registration of his trade-mark 
by showing afdrmatively that it is not calculated 
to deceive. It appears to me to bo a necessary 
consequence that, in dubio, his application ought 
to be disallowed.” 

In the suit . giving rise to the pre- 
sent appeal the burden of proving that 
the defendant’s trade-mark was cal- 


culated to mislead the public was on 
the plaintiff-appellant and unless the 
plaintiff company satisfactorily dischar- 
ged that burden it was not entitled to 
the reliefs prayed for by it. Similarly 
the decision in 2 Ch D 10 (4), has 
no application to the present case. In 
that case the Gutta Percha Company 
applied to register two trade-marks in 
class 38 

“ (articles of clothing, such as boot 

and shoes )” 

the one for 

“ boots and shoes made wholly or- partly of 
India Rubber,” 
and the other for 

“ India rubber footwear included in this class 
but not including gaiters or leggings and not 
including any goods of a like kind to gaiters or 
leggings.” 

The distinctive part of each mark 
was a Maltese cross. The Gutta Percha 
Company carried on business in Canada 
as manufacturers of all kinds of rubber 
goods, and the trade-marks were re- 
gistered in Canada for all their rubber 
goods. The application was opposed 
by Leyland Company who had on the 
register since 1899. in class 40, a mark 
consisting of a Maltese cross resembl- 
ing the appellant’s proposed mark, for: 

“ goods manufactured from India rubber and 
gutta-percha not included in other classes but 
not including dross shields or gussetto web’s and 
not including any goods of a like kind to any 
excluded goods.” 

The Lcyland Company did not as a 
matter of fact manufacture or deal in 
boots or shoes. The applicant com- 
pany had done some business in 
England in goloshes and rubber-soled 
tennis shoes and sand shoes, but de- 
clined to undertake not to sell other 
rubber goods though they wished to 
confine the trade-mark in England to 
boots and shoes. In the words of 
Cozens Hardy, M. R., the question 
raised in the case was: 

“ a question of some importance as to the con- 
struction and effect of Ss. 11 and 19, Trade- 
Marks Act 1905.” 

It is unnecessary to observe that the 
decision of the case before me has 
nothing to do with the construction of 
those sections. The application of the 
Gutta Percha Company was refused on 
two grounds: (1) that the proposed 
trade-mark of the applicant company 
might lead to the belief that the boots 
and shoes made by it were the manu- 
facture of Leyland Company, or it 
might lead to the belief that the mark 
indicates the quality of the rubber and 
that the boots and shoes which arc 
stamped with that mark arc made with 
rubber for the quality of which the 
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Leyland Company are responsible; and, 
(2) that the applicant company head 
their invoices with a statement of all 
the various goods made of rubber sold 
in America and this was calculated to 
deceive the public. 

The second ground assigned by Buck- 
ley, L. J., for holding that the marks 
sought to be registered by the Gutta 
Percha Company were calculated to de-. 
ccive has no application to the present 
case. There is no question of any head- 
ing being put on their invoices by the 
defendant-respondent which may lead 
to the belief that the chewing tobacco 
prepared by it is made by the plain- 
tiff company. I have already detailed 
the reasons for holding that there is 
not the likelihood of an average pur- 
chaser of chewing tobacco harbouring 
the belief that the tobacco is manu- 
factured by a company which puts in 
the Indian Market cigarettes and smok- 
ing tobacco of a foreign manufacture. 
Similarly there is no question of any 
body being misled into the belief that 
the chewing tobacco made by the de- 
fendant is prepared with some stuff for 
the quality of which the plaintiff com- 
pany is responsible. 

Reliance was also placed on behalf 
of the plaintiff-appellant on the case 
of 10 T L R 175 (5). That case again 
was a case under the Trade Marks Act. 
Turney and Sons applied to register, 
for rum, a trade-mark similar to a 
trade-mark that another person had 
registered for beer, and the application 
was refused on the ground that the 
trade-mark applied for would cause 
confusion and deceive the trade and 
the public into believing that the ap- 
pellant goods were goods emanating 
from or in some way connected with 
the goods of the person who had re- 
gistered the mark for beer. It was held 
in that case that: 

“ whether beer and rvim are or are not the same 
description of goods, still, oven if they are not, 
there was such a probability of deception that t^e 
Court ought not to say that the mark must be 
registered.” 

It is to be observed that in cases 
under the Trade Marks Act, the dis- 
cretion is vested by the Act, in the 
comptrollar and Courts to allow ^o 
refuse registration, and an invarialdc 
feature of the cases arising under the 
Act is that, in order to avoid confu- 
sion, the English Courts have been 
universally cautious in allowing regis- 
tration. Cases of alleged infringement 
of trade-marks in India however have 
lo be decided on a totally different 
basis. Unless the plaintiff succeeds in 
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conclusively proving that the mark used 
by the defendants is calculated to de- 
ceive the public, a specific relief by 
way of an injunction must be refused. 
Apart from this both rum and beer 
are alcoholic drinks and the similarity 
of mark put on both is easily cal- 
culated to lead a purchaser to believe 
that both are manufactured by one 
and the same firm. There is no such 
similarity between chewing tobacco and 
smoking tobacco. 

The decision in 41 Ch D 278 (6), 
turned on the provisions of particular 
sections of the Patents, Designs and 
Trade Marks Act, 1883. In that case 
one Mason successfully opposed the ap- 
plication of the Australian Wine Im- 
porters Company for the registration of 
a trade-mark consisting of an oblong 
label, cross which ran a diagonal line 
bearing the words “Golden Fleece.’* 
Mason had on the register of trade- 
marks similar trade-marks for spirits. 
Mason dealt in rum and whisky. The 
Australian Wine Importers, Ltd., ap- 
plied to have the trade-mark registered 
as a trade-mark in respect of wines. 
The application was refused on the 
ground that there was a possibility of 
deception. In my judgment the dis- 
similarity between spirits and wines is 
not of such a degree as the dissimila- 
rity between chewing and smoking to- 
bacco. Spirits and wines are both in- 
toxicating drinks and usually, at any 
rate in India, are sold by one and 
the same shop-keeper. On the other 
hand more often than not a shop- 
keeper who deals in cigarettes and 
smoking tobacco (not Indian smoking 
tobacco), does not sell chewing tobacco. 
Cotton. L. J., observed that the spirits 
and wines “are goods which are gene- 
rally sold by the same persons and 
they are both alcoholic.” In the case 
of the Australian Wine Importers, Ltd., 
the difference between cases of regis- 
tration and action to prevent the 
use of trade-mark was again empha- 
sized and it was observed that; 

” If there is possibility of that kind of decep 

tion the Comptroller ought to say that 

the mark cannot come upon the register. It is 
not at all the same question as though the spirit 
merchants were now bringing an action against 
the applicants to prevent their using the trade- 
mark. That is quite a difTorent matter. Probably 
he might not succeed; it might be said to him ‘you 
shall not have un injunction; the Court will not 
intcrferc*by itsextraordinary jurisdiction in your 
favour, because you are only using the mark for 
spirits;’ but does it follow that, because ho could 
not get an injunction, the other man is entitled 
to put the trade-mark upon the register? In 
my opinion it does not follow at all, aud I have 
said so many times. In my opinion the Com* 


1935 


Thomas Bear & Sons v. Pratag (Iqbal Ahmad, J.) 


ptroller ongbt to exercise his discretion in a wide 
and comprehensive way : vide pp. 281 & 282 of 
the report.” 

The observations quoted above fully 
justify, the contention that the cases 
under the English Trade Marks Act, 
have no application to cases of in- 
fringements of trade-marks arising in 
India. The words, “the same descrip- 
tion of goods” find a place in the 
Trade Marks Act, and in cases of re- 
gistration of trade-marks the English 
Courts have to construe those words. 
But in cases of the description giving 
rise to the present appeal the question 
for consideration is not whether the 
defendant’s goods are goods “of the 
same description” as the plaintiff’s, but 
w'hether the goods of the defendant 
and the plaintiff are of so similar a 
description as to be calculated to lead 
to deception if sold with identical 
trade-marks. 

I now proceed to deal with cases 
in which injunction restraining the de- 
fendant from using a trade-mark simi- 
lar to the plaintiff’s mark was prayed 
for and granted. In the case of 1 Ch 
D 248 (8), the plaintiffs who manu- 
factured and sold tyres for cycles and 
motor cycles under the name of “War- 
wick” were held entitled to an injunc- 
tion restraining the defendant company 
from selling motor tyres under the 
name of “Warwick motor tyres” on 
the ground that the use of the word 
“Warwick” was calculated to lead the 
public to believe that the defendant’s 
motor tyres were tyres of the plain- 
tiff’s manufacture. The case is clearly 
distinguishable. There is practically no 
difference between a motor cycle tyre 
and tyres for motor cars. Both are 
made of the same material, the process 
of manufacture is the same, the ulti- 
mate shape of both is identical and 
both are used for the same purpose, 
viz., to ensure acceleration and smooth 
running of vehicles. The only differ- 
ence is that in the case of motor 
cycles the vehicle consists of 2 or 3 
wheels whereas in the case of motor 
cars the number of wheels is 4. 

Further there was no evidence in 
that case tliat the word “Warwick” 
was used in connexion with any other 
article of merchandise in the British 
market. On the other hand, in the 
case before me, as has already been 
pointed out, there is evidence to show 
that the words “Hathi marka” are as- 
sociated with numerous articles of mer- 
chandise in the Indian market. 

The case of 15 R P C 105 (9), has 
similarly no application to the facts 
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of the case before me. In that case 
the plaintiff company invented and had 
for some years used the word “Kodak” 
in connexion with their goods, espe- 
cially for cameras. The company had 
specialized in cameras suitable for bicy- 
cles and the appliances for fixing the 
same to bicycles and had advertised 
bicycle “Kodaks.” The defendant com- 
pany applied for and obtained regis- 
tration of the word “Kodak” as a 
trade-mark for bicycles and other vehi- 
cles included in class 22. The plaintiff 
company then commenced an action to 
restrain the defendant from infringing 
the trade-marks of the plaintiff com- 
pany and it was held that the word 
“Kodak’’ had become identified with 
the plaintiffs’ goods and as the evi-«- 
dence showed a close connexion bet- 
ween the bicycle and photographic 
trades the^ plaintiffs were entitled to 
an injunction to restrain the defen- 
dants from trading under the name 
“Kodak Cycle Company, Ltd.” and 
from selling their goods as “Kodak.” 
The plaintiff company in that case had 
largely advertised “Bicycle Kodaks,” 
and therefore the cycle to which the 
word “Kodak” was attached could 
easily be believed to be the manu- 
facture of the plaintiff company. It 
is unnecessary to emphasize that every 
case is an authority for the proposi- 
tion that it actually decides, and the 
decision of the question whether a par- 
ticular article is likely to be mistaken 
for the article manufactured by a parti- 
cular company must necessarily dei)end 
on the similarity or dissimilarity bet- 
ween the two articles, and the facts 
and circumstances of each particular 
case. 

The last case on which reliance lias 
been placed on behalf of the plaintiff- 
appellant is an unreported decision of 
the Madras High Court in O. O. C. 
J. C. S. No. 159 of 1909 (7). In that 
case an injunction was granted res- 
training the defendants from selling 
their bcedies bearing the scissors brand 
imitated from the brand used by the 
plaintiffs on their Scissors Cigarettes. 
The learned Judge who decided that 
case observed that cigarettes and bee- 
dies are in many respects closely allied 
and in some respects different and 
“as to their comparative use, it is clear 
that they cire deult with by the same 
people. It is unnecessary’ for me to 
say whether or not I am prepared to 
agree with that decision as in my judg- 
rnent that decision is of no help in 
the present case. It is distinguishable 
on the ground that beedies and cigar- 
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ettes are articles that are consumed 
by smoking whereas chewing tobacco is 
not so consumed. For the reasons 
given above my answer to the second 
question formulated above is in the 
negative. 

I am also in agreement with the 
Court below in holding that the trade- 
mark used by the defendant is not 
a colourable imitation of the plaintiff’s 
mark. The only resemblance between 
the two marks is that both bear the 
symbol of an_EIephant, but, barring 
this resemblance, there is no other 
point of similarity between the two 
marks. The learned Judge of the Court 
below has noticed in detail the points 
of dissimilarity between the two marks 
and it is unnecessary for me to reite- 
rate those points in my judgment. As 
a number of trade-marks attached to 
different articles of merchandise sold 
in the Indian market bear the symbol 
of Elephant, that symbol, by itself, 
cannot lead a purchaser of chewing to- 
bacco to believe that the mark on the 
packet or the tin of chewing tobacco 
is necessarily the mark of the plaintiff 
company. If the trade-mark of the 
plaintiff company is put side by side 
with the defendant’s trade-mark it is 
at once apparent that the two marks 
are different in practically every res- 
pect. The colour, the shape, the form, 
the character in which the words are 
written, the get up of the label and 
the design of the two marks are 
palpably different. In considering the 
question whether the defendant's mark 
is a colourable imitation of the plain- 
tiff’s mark it is not permissible, in my 
judgment, to ignore the matters noted 
above and to take into account the 
solitary fact that both the marks have 
the picture of an Elephant printed on 
them. 

It is true that in “passing off” ac- 
tions and in actions for infringement of 
iradc-marks all that is necessary for 
the plaintiff to prove is that the mark 
used by the defendant is likely to de- 
cei\c purchasers of the class who buy 
the goods bearing the plaintiff’s mark 
and it is not necessary to prove actual 
deception. But it cannot be disputed 
that the best possible proof of the 
fact, that the defendant’s mark is such 
an imitation of the plaintiff’s mark as 
is calculated to lead to deception, is 
evidence of the fact that some pur- 
chasers of the defendant’s goods pur- 
chased the same in the belief that it 
was manufactured by the plaintiff’. It 
appears from the evidence of Prag 
Narain, defendant, that he has been 
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manufacturing and selling chewing to- 
bacco since 1926. Thousands of per- 
sons must have purchased the chewing 
tobacco’ of the defendant in Cawnpore, 
but no-t one witness has come forward 
on behalf of the plaintiff to testify 
to the fact that, by the existence of 
the Elephant mark on the chewing to- 
bacco sold by the defendant, he was 
led to believe that the tobacco was 
the manufacture of the plaintiff com- 
pany. In considering the question whC'- 
ther or not the defendant’s mark is 
such an imitation of the plaintiff’s mark 
as is likely to deceive an unwary pur- 
chaser, I must give due weight to 
the fact that no evidence of actual 
deception was adduced by the plain- 
tiff, and this possibly was due to the 
fact that no one was actually deceived. 

In my judgment the burden that lay 
on the plaintiff-appellant was not dis- 
charged and the learned Judge of the 
Court below was right in dismissing 
the suit. Accordingly I would affirm 
the decision of the Court below and 
dismiss this appeal with costs. 

(As the Judges differed in opinion 
on two essential points, it was referred 
to a third Judge, Niamatullah. who 
agreed with the opinion of Iqbal 
Ahmad, J.). 

Niamatullah, J. — This is a reference 
under Cl. 27, Letters Patent, of this 
High Court in an appeal arising from a 
suit brought by the plaintiff company, 
Thomas Bear & Sons, Ltd., the^ ap- 
pellants for an injunction restraining 
the defendant-respondent from using 
the symbol of an Elephant on tins 
and packets of chewing tobacco sold 
by him. The plaintiffs also claimed 
damages amounting to Rs. 100. 

The plaintiff company are the manu- 
facturers and sellers of cigarettes, and, 
tobacco known as “Virginia Bird’s Eye.” 
smoked in pipes of the European style. 
The packets and tins containing res- 
pectively the cigarettes and the tobacco 
rnanufactiired by the plaintiffs have the 
picture of an Elephant on them. It is 
no longer in dispute that the plain- 
tiff company have acquired a right in 
the trade-mark of Elephant for their 
cigarettes and tobacco, having used the 
same for a considerably long time. The 
defendant has been manufacturing and 
selling chewing tobacco since 1926. He 
sells in small packets tobacco manu- 
factured for use with chuna only. That 
sold by him in tins is meant for use 
as an addition to “pan.” Both contain 
certain ingredients which impart fra- 
grance to the weed. The packets and 
tins in which the defendant sells his 
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tobacco are quite unlike those in which 
the plaintiffs sell their articles. The 
only common feature is that the defen- 
dant’s packets and tins also have the 
figure of an Elephant on the label, 
though its colour and the posture are 
different in the two. The learned Dis- 
trict Judge has noted in detail the 
difference between the two disigns, and 
I shall refer to this aspect of the case 
later. 

The plaintiffs* case is that the adop- 
tion by the defendant of the Elephant 
trade-mark for chewing tobacco is an 
invasion of the plaintiff’s right in the 
trade-mark of an Elephant by which 
their goods are known in the market. 
The defendant’s reply is that the plain- 
tiffs can claim exclusive right to the 
use of the Elephant trade-mark only 
for cigarettes and the “Virginia Bird’s 
Eye Tobacco,” but cannot extend it to 
other articles and to chewing tobacco. 
The learned District Judge of Cawn- 
pore accepted the defence and dis- 
missed the plaintiffs’ suit. On appeal 
to this Court the two learned Judges 
who constituted the Bench hearing the 
case differed in their conclusions. 
King, J., who was in favour of decree- 
ing the suit, was of opinion that the 
plaintiffs’ trade-mark extends to chew- 
ing tobacco. Iqbal Ahmad, J., agreed 
with the Additional District Judge in 
holding that it was restricted to cigar- 
ettes and smoking tobacco and did not 
entitle the plaintiffs to an injunction 
restraining others from using the Ele- 
phant trade-mark for chewing tobacco. 
The learned Judges formulated two 
questions for reference to a third 
Judge. They are as follows: 

“ (1) Does tbo plaintiffs’ right in respect of his 
elephant trade-mark apply only to cigarettes and 
smoking tobacco or does it extend also to chewing 
tobacco ? (2) Is the defendant’s trade-mark a 

colourable imitation of the plaintiffs’ trade-mark, 
so that ordinary or unwary customers arc likely 
to mistake the defendant’s goods for the goods of 
the plaintiff ?” 

It will be seen that the answer to 
the first question largely depends upon 
the answer to the second. I propose 
to consider the latter first. There is 
no statutory law in India on the sub- 
ject of trade-marks. Cases of this des- 
cription have to be decided according 
to rules of justice, equity and good 
conscience. English law on the subject 
may be applied not because it is ap- 
plicable as such in India, but because 
it embodies rules of justice, equity and 
good conscience. Conditions peculiar to 
this country may however necessitate 
acceptance of the English law with 
certain modifications. In England there 


is now the Trade Marks Act of 1905, 
under Avhich trade-marks are registered 
for specified classes of goods. Though 
the provisions of that enactment are 
based on decisions given before the 
Act was passed, the decisions under 
the Act should be applied with caution, 
as they are not infrequently based on 
the terms of the statute rather than 
on the broad principles of justice, 
equity and good conscience, which in- 
fluenced the decisions before the Act. 
For this reason I do not propose to 
discuss cases arising from disputes as 
to registration of trade-marks. * 

It cannot be denied that no one has 
the monopoly of using a particular 
mark or symbol to advertise his goods, 
so that no other person can use it for! 
advertising his goods which have noth-l 
ing in common with the former’s goods.! 
At the same time, no trader has a| 
right to use a trade-mark so nearly j 
resembling that of another trader asj 
to be calculated to mislead unconscious; 
purchasers, and the use of such trade- 
mark may be restrained by injunction, 
although no purchaser has actually 
been misled: 7 A C 219 (12). It was 
held in the leading case of 2 Q B 639 
(13), that if the use by the defendant 
upon his goods of unregistered trade- 
mark belonging to the plaintiff is cal- 
culated to pass off, or cause to be 
passed off, the defendant’s goods as 
the goods of the plaintiffs, an injunc- 
tion may be granted to restrain such 
use, and this whether the use be de- 
liberately fraudulent and intended by 
the defendant to be deceptive or not: 
Sec also 41 Ch D 35 (14). At the 
same lime, the exclusive right to use 
a trade-mark is ordinarily restricted to 
the class of goods t6 which it has 
been attached or applied: see 12 A C 
453 (15). 

The underlying principle of these 
cases obviously is that the defendant 
should be restrained from deliberately 
or inadvertently creating an impression 
in the mind of customers that his goods 
are those manufactured by the plain- 
tiff. Where there is a likelihood of 
such impression being created, the de- 
fendant is restrained not only from 
manufacturing precisely the same kind 
of goods as those manufactured by the 

12. R. Johnston & Co. v. ArchYbaiT^r7EwhTC 
& Co., (1882) 7 A C 219. 

13. Redd.away v. Bentliam Hemp Spinnincr Co . 

(1892) 2 Q B 639=67 L T 301. 

14. Thompson v. Montogomorv, (1889) 41 Ch 
D 35=58 L J Ch 374=37 W R 637=60 
L T 766. 

15. Somerville v. Scliemberi, (1887) 12 A C 
453=56 L J P C 61=56 L T 454. 



24 Allahabad 

plaintiff, but also goods having some 
affinity with the plaintiff’s goods. The 
case of 15 A C 252 (3), seems to be 
an extreme case illustrating the above 
rule. I am not inclined to treat that 
case as a clear authority for the ques- 
tion involved in the present case, partly, 
because it arose under the Registration 
Act, and the question was whether 
Dunn should be allowed to register 
the name of his baking powder as 
“Dunn’s Fruit Salt Baking Powder,” 
to which Eno objected on the ground 
that the words “Fruit Salt” had be- 
come associated with his well-known 
medicine and was likely to lead the 
customers to believe that Dunn’s baking 
powder was manufactured by Eno. An- 
other reason which detracts from the 
authority of that case is that there 
were sharp differences of opinion among 
eminent Judges who had the occasion 
to consider it. The trial Judge, Key. J., 
decided in favour of the plaintiff Eno. 
His decision was reversed by the Court 
of appeal, whose decision was reversed 
by the House of Lords by a majority 
of three to two, while a good deal can 
be said in favour of the view taken 
by the minority, the decision of the 
majority is based on the consideration 
that the words “Fruit Salt” may lead 
the unwary customers to believe that 
Eno has extended his business for the 
manufacture of baking powder, the 
common ingredient of his medicine and 
baking powder being supposed to be 
the fruit salt. The decision is based 
on peculiar circumstances of that case 
and cannot be a useful guide in deter- 
mining the question arising in this case, 
namely, whether the defendant’s chew- 
ing tobacco and the plaintiff’s smoking 
tobacco will become so far identified in 
the public mind from the use of a 
common symbol as to lead the unwary 
to believe that both arc manufactured 
by the plaintiffs. 

The case of 1 Ch D 248 (8), was 
one in winch the plaintiffs, who arc 
manufacturers and sellers of tyres for 
cycles and motor-cycles under the name 
of "Warwick” sued the defendants for 
injunction. The defendants were the 
manufacturers and sellers of tyres for 
motor cars, and began to sell them 
under the name of "Warwick Motor 
Tyres." The plaintiffs’ suit was suc- 
cessful. 15 R P C 105 (9), is another 
case in which, though the defendant 
manufactured a different article, he was 
was restrained from using the name 
which had become associated with the 
plaintiff’s goods. The plaintiff manu- 
factured cameras suitable for use by 
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cyclists, who could affix them to bicy- 
cles. They were called “Bicycle 
Kodaks.” The defendant, who manu- 
factured bicycles called them “Kodaks;” 
he. was restrained from using that word 
to advertise his bicycles. 

The defendant in the present case 
strongly relies on the case of 3 Ch D 
39 (10). It seems to me that this 
case is of no assistance to us, as it 
turned upon the provisions of a parti- 
cular enactment in force in England. 
After noting the facts of the case 
. Chitty, J., observed: 

“ Upon these facts it is argued for the defen- 
dants that although the plaintiffs have registered 
their trade-mark for the whole of class 45, yet, by 
force of the terms of the trade-mark itself, it is 
confined to part only of the goods within the 
class, and therefore the registration must be 
restricted to such goods only.” 

The facts were that the plaintiffs 
registered their trade-mark for the 
whole of class 45, i. e., tobacco, whe- 
ther manufactured or unmanufactured, 
a device consisting of, inter alia a shield 
with three crowns, and the word “Mix- 
ture” noted underneath. The defen- 
dants, cigar manufacturers. labelled 
their boxes with a device consisting 
of a shield and three crowns, omitting 
the word “Mixture,” which was, of 
course, not appropriate to their goods. 
It was held that the registration of a 
trade-mark for an entire class, followed 
by user on one description of goods 
only, did not give the exclusive right 
to the use of such trade-mark for all 
descriptions of goods in that class, and 
that under the circumstances the plain- 
tiffs were not entitled to an injunction. 
The ratio decidendi of that case ap- 
pears from the following passage: 

‘‘ In fact tbo plaiutifis’ case appears to resolve 
itself into this: they are or claim to bo the pro- 
prietors of two trade-marks; one for cut tobacco 
or mixture, which they have registered, the other 
for cigars, which has not been registered, and 
registration of which has not been refused: they 
are really attempting to sue on the latter; which 
they cannot do by reason of the Act of Parli- 
ament.” 

The decision seems to be based on 
some provisions in the “Act of Parlia- 
ment.” The plaintiffs rely on an un- 
reported decision of the Madras High 
Court in O. O. C. J. C. S. No. 159 
of 1909 (7). In that case the plaintiffs, 
the manufacturers of cigarettes, sold in 
packets bearing the mark of. Scissors, 
sued the defendants, who manufactured 
and sold “beedies” in packets also 
marked with the figure of scissors, for 
injunciion. In spite of cigarettes and 
"beedies” being somewhat different, 
they were considered to be species of 
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the same genus. Wallis, J., held, on a 
review of a number of English decisions 
and the circumstances of the particular 
case, that the common mark of scissors 
was likely to lead the customers to be- 
lieve that the plaintiff company had 
taken to the manufacture of “beedies” 
also. The damage, which the plaintiffs 
sustained did not lie in the fact that 
their customers would be attracted by 
the defendants, but in the fact that the 
the inferiority of the defendants’ goods 
might adversely affect the reputation 
of the plaintiffs. In my opinion that 
case is of little assistance in arriving 
at a conclusion in the present case. 
Manufacturers of cigarettes may well 
be considered to have extended their 
business to the manufacture of “bee- 
dies,” and the similarity of trade-mark 
is likely to create an impression on 
the minds of the customers that the 
manufacturers of both are the same. 
That consideration is not however ap- 
plicable in this case for reasons which 
will be presently stated. 

As regards the adverse effect on the 
plaintiffs’ reputation, I do not think 
there is any risk to the plaintiffs if 
the unwary customers believe that the 
defendant’s tobacco is manufactured by 
the plaintiffs. On the contrary. Ortho- 
dox Hindu customers arc more likely 
than not to be deterred from purchas- 
ing the defendant’s tobacco, if they 
suspect the same to have been pre- 
pared by the plaintiffs, who arc well 
kno\vn European manufacturers of to- 
bacco, as, in the preparation of chew- 
ing tobacco sold by the defendant other 
ingredients, including liquid substances, 
are used. It seems to me that in de- 
ciding to adopt the figure of an Ele- 
phant as his trade-mark the defendant 
was not prompted by any desire to 
imitate the plaintiffs’ mark. For some 
reason or other the symbol of an Ele- 
phant has become a great favourite in 
trade circles. It is employed by manu- 
facturers of a number of articles luiving 
nothing in common. Dealers in kero- 
sene oil, buttons, combs, sackings, 
papers &c., employ the figure of an 
Elephant to advertise tlicir goods. It 
is prominently shown on the labels em- 
bossed or attached to the cases con- 
taining these goods. 

The rule deducible from the forego- 
ing cases appears to be that the plain- 
tiffs, whose goods have acquired a re- 
putation in the market through a trade 
|mark or name with which their goods 
have become associated, have a right 
to restrain the defendant from using 
a trade-mark or name which is iden- 


tical with or similar to tliat of the 
plaintiffs, and such right extends not 
only to the particular goods sold by 
the plaintiffs, but also to cognate 
classes of goods, provided the cum- 
ulative effect of the similarity of the 
mark, the commercial connexion bet- 
ween the plantiffs’ goods and those 
of the defendant and surrounding cir- 
cumstances is such as to lead the un- 
wary customers to mistake the defen- 
dant’s goods for those of the plain- 
tiffs. The raw material with which the 
articles in question are prepared, any 
affinity in the process employed in 
manufacturing them, the fact that the 
production of one can result from a 
slight extension of the business of the 
other, tlie habits and notions of the 
customers of the two, and the uses 
made of the article afford indicia of 
more or less cogency for determining 
whether the customers of the defen- 
dant’s goods arc likely to mistake them 
for those of the plaintiffs. Direct evi- 
dence establishing the fact that such 
impression was created in the past in 
the minds of certain persons is also 
of value. The inference to be drawn* 
from all the circumstances should not 
be speculative, but probable. The diffi- 
culty of a case like this arises mainly 
from the fact that the Court has to 
record a finding not in respect of what 
has happened, but in respect of what 
is likely to happen. 

Another important factor is that the 
class of persons, whose mentality is to 
be considered is that of “unwary cus- 
tomers.’’ It seems to me that the 
standard to be borne in mind is neither 
tliat of a person who is devoid of 
all sense of discrimination, nor of per- 
sons who are very careful observers of 
things around them. It is that of an 
average man exercising ordinary cau- 
tion. 'I'liis seems to be the view taken 
in 24 A L J 975 (1), at p. 990, in 
which it was observed that: 

“ The defendant’s trade-mark i.s certainly not 
the same as that used by Ibe appellants. But is 
it only colonrably different? I think it is so 
different as to make it impossible to say that it is 
substantially the same. No general rule can bo 
laid down as to what is or is not a mere coloura- 
ble variation. All which can le done is to ascer- 
tain in every case as it occurs whether there is 
siicli a resemblance as to deceive a purchaser 
using ordinary caution.” 

The question in each case is one of 
inference from facts. Two cases are 
seldom e.xaclly parallel, and therefore 
decided cases are of little value in de- 
termining the question whether the 
goods manufactured by the defendant 
are likely to be mistaken for those of 
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the plaintiff. It will be found that 
the decision in each case was influenced 
by one or more of the circumstances to 
which I have referred. I would exa- 
mine the circumstances of the present 
case and apply those criteria in ans- 
wering the main question on which its 
decision hinges. 

The District Judge has given a com- 
parative description of the labels on 
the packets and tins in which the plain- 
tiffs and the defendant sell their arti- 
cles. It appears tliat they differ in 
all details. The only thing which is 
common is the picture of an Elephant. 
Even as regards this feature, it is 
pointed out that the position of the 
trunk and the colour are different. As 
against this, it is said tliat the defen- 
dant’s goods are likely to be known 
as "Elephant mark" tobacco, a descrip- 
tion which may, in certain minds, con- 
fuse it with the plaintiffs’ goods, which 
have become associated with that mark, 
and may lead the public to think that 
the plaintiffs have taken to manu- 
facturing chewing tf^bacco. The possi- 
bilitv of such a mistake should be 
weighed against contrary influences de- 
rivable from other circumstances. 

In considering whether the defen- 
dant’s tobacco is likely to be mistaken 
for the plaintiffs’ manufacture the im- 
portant point to consider is the peculiar 
character of the chewing tobacco sold 
by the defendant. Mr. Cxracie. one of 
the witnesses for the plaintiffs, tells 
us that chewing tobacco ^ is used in 
England and America and is not pecu- 
liar to India, and that chewing tobacco 
is imported in this country by the 
Tmi:crlal Tobacco Company. This rruiy 
be correct; but it should be borne in 
mind that the defendant’s tobacco sold 
in tins is used only as an addition to 
"pan" and is prepared with spices. 
Such tobacco is not probably used 
in that manner anywhere outside India. 
Similarly, the defendant’s tobacco sold 
in packets, is meant for use ^ with 
chunam and not with "pan." This use 
again is peculiar to this country. The 
tobacco which is used by the plaintiffs 
in manufacturing cigarettes or the 
"Virginia Bird’s Eye" smoked in pipes 
of the European style cannot be used 
in India for chewing purposes, and 
wheiher the plaintiffs manufacture them 
in India or import them from Europe, 
the popular belief is that they are of 
foreign make, besides being totally un- 
like the tobacco which is chewed m 
this country. Some consumers of the 
clefcndanl’s brand of chewing tobacco 
may be surprised if they are told that 
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it is manufactured by the plaintiffs, 
who have specialised in cigarettes and 
"Virginia i^ird’s Eye Tobacco.’* Judg- 
ing from the character of the two sub- 
stances, it is not likely that the kind 
of tobacco which the defendant sells 
will be considered to be a by — product 
of the plaintiffs’ concern or that the 
plaintiffs have any special facility in 
manufacturing that brand so as to in^- 
duce the belief that the plaintiffs have 
taken to manufacturing the kind of 
tobacco sold by the defendant. On the 
contrary, the uses made of them are 
calculated to create the opposite belief. 
I put it to the learned advocate for 
the plaintiffs to mention any instance 
of the manufacturers of cigarettes be- 
ing also the manufacturers of tobacco 
chewed as an addition to pan or with 
chunam. He could not mention any, 
and it can be confidently asserted that 
there is none. The combination is so 
unusual as to counteract the effect 
that might be produced by the mark of 
an Elephant which is the common 
feature of both. 

Of the defendant’s customers those 
who can read Urdu or Hindi cannot be 
deceived in respect of the tins contain- 
ing the defendant’s tobacco intended 
for use with "pan," as the name of 
the manufacturers, Rama and Com- 
pany, is clearly noted in Urdu and 
Hindi. The packet in which the other 
kind of tobacco is sold by the defen- 
dant is described by the learned Judge 
as "crude" perhaps implying that it 
is a mere paper wrapper and not re- 
gular card-board cases like those con- 
taining cigarettes. The packets have 
noted on them in Hindi that the con- 
tent thereof is Bisma tobacco. The 
name of Rama and Company, is also 
mentioned. Persons who generally use 
this kind of tobacco are drawn from 
better class of villagers and men of 
the same position residing in towns. 
They are mostly Hindus, and probably 
for this reason the inscription on the 
packets is only in Hindi. Biswan is 
a town in the Sitapur District and 
is noted for its tobacco. The reference 
to Biswan is intended to be a recom- 
mendation for the stuff. Any one who 
can read Hindi can at once find out 
the brand and the name of the manu- 
facturer. 

The defendant had been selling to- 
bacco for three years before the suit 
was instituted. Hundreds, possibly 
thousands, of persons must have pur- 
chased the defendant’s tobacco during 
that lime. The plaintiffs did not exa- 
mine any of them to prove that he 
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was misled into the belief that the 
defendant’s tobacco was manufactured 
by the plaintiffs. If instances of this 
kind had been established by reliable 
evidence, they would have gone a long 
way in proving the plaintiffs’ case. The 
absence of this class of evidence shows 
that no such instances have ever oc-^ 
curred. The learned advocate for the 
plaintiffs explains that, as soon as the 
plaintiffs came to know of the invasion 
of their trade-mark by the defendant, 
they instituted the suit. Even if this 
was so, there was plenty of time for 
the plaintiffs to investigate and find 
out the names of persons who could 
give evidence in their favour. They 
examined some witnesses, but none on 
this point. They had competent legal 
advice, and it is not unreasonable to 
presume that their failure to produce 
this class of evidence was due to the 
fact that none existed. 

Taking all the circumstances into ac- 
count and making allowance for the 
fact that the symbol of Elephant is a 
common feature of the tins and packets 
of chewing tobacco sold by the defen- 
dant and those of cigarettes and “Vir- 
ginia Bird’s Eye Tobacco” sold by the 
plaintiff, I am led to the conclusion 
that, while it is not impossible for some 
ignorant and particularly indiscriminate 
ing persons to mistake the defendant’s 
goods for those of the plaintiffs, per- 
sons exercising ordinary caution arc not 
likely to assume that the tobacco sold 
by the defendant was manufactured by 
the plaintiffs. Accordingly I answer the 
second question in the negative. The 
answer to the first question should fol- 
low that to the second, and I answer 
the first question also in the negative. 

K.S. Question ansivered. 
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NiAMATUDIiAH, J. 

Moti Ham and others — Appellants. 

V. 

Onkar Prasad and others — Respon- 
dents. 

Execution First Appeal No. 74 of 
1934, Decided on 24th September 1934, 
from decision of Sub-Judge, Budaun, 
D/- 29th November 1933. 

(a) Civil P. C. (1908), S 15 1 — Order under, 
is not appealable. 

Orders under S. 151 are not appealable. 

[P 28 C 1] 

(b) Civil P. C. (1908), O. 22—0. 22 is not 
applicable ta>execution proceedings. 

Order 22, Civil P. C., under which substitu- 
tion proceedigs are taken is not applicable to 
execution proceedings. [P 28 C 1] 


(c) Civil P. C. (1908), S. 151 -Court has 
inherent power to make such orders as to 
prevent abuse of process of Court. 

Section 151 reserves to the Court the inherent 
power to make such orders as may be necessary 
for the ends of justice or to prevent abuse of the 
process of the Court. [P 28 C 1] 

Benod Behari JSaZ and S. B. L. Gout — 
for Appellants. 

Judgment. — This is a judgment-deb- 
tors’ appeal which arises in the fol- 
lowing circumstances: 

Jwala Prasad and Narain Das ob- 
tained a mortgage decree against Mo- 
ti Ram and others. Jwala Prasad as- 
signed his rights to Ulfat Rai who 
subsequently died and is now repre- 
sented by his son Onkar Prasad. The 
decree was passed in 1912 so that any 
fresh application for execution is bar- 
red. Onkar Prasad had made an appli- 
cation within time for execution of the 
decree for the common benefit of him- 
self and Narain Das. The decree was 
transferred to the Collector as the pro- 
perty to be sold was ancestral pro- 
perty. Narain Das died in the mean- 
time and his son Panna Lai made an 
application to the Collector praying for 
substitution of his name in place of 
his father Narain Das. It transpired be- 
fore the Collector that Narain Das had 
died long before Panna Lai made his 
appearance. The Collector sent back 
the record of the case to the civil 
Court for substitution proceedings be- 
ing taken. On the case being laid 
before the Subordinate Judge on 3rd 
January 1933, he ordered that a “ser- 
vice post card” be issued to Panna 
Lai directing him to apply for substi- 
tution of names by 18th January 1933. 
The case was laid before the Subordi- 
nate Judge on that date and it was 
noted that Panna Lai had made no 
application. Next day, namely, on 19th 
January 1933. the Subordinate Judge 
dismissed Onkar Prasad’s application 
for e.xecution. It should be observed 
that orders dated 30th January. 18th 
January and 19th January were all 
passed behind the back of Onkar Pra- 
sad. It docs not appear from the re- 
cord when Onkar Prasad came to know 
of the dismissal of his application for 
execution but he applied on 18th March 
1933 that the record of the case be 
sent to the Collector for execution. 
This application was followed by an- 
other application dated 1st April 1933 
praying that his application for execu- 
tion dismissed on 19th January 1933 
be restored. The learned Subordinate 
Judge who. it should be noted, is the 
same officer who had dismissed the 
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application for execution on 19th Ja- 
nuary 1933, restored it acting under 
S. 151, Civil P. C. The present ap- 
peal is from that order. 

It is doubtful whether an appeal lies 
because orders under S. 151, Civil P. 
C., are not appealable, but the learn- 
ed advocate for the appellants con- 
tends that the order is in substance 
one under S. 47, Civil P. C., and I 
heard arguments on the assumption 
that this is so. and pass my order on the 
same assumption. 

In my opinion the order of the learn- 
ed Subordinate Judge which is chal- 
lenged before me is a correct one and 
if he had refused to pass the order 
which he did and if such order was 
justified by law it would have been a 
blot on the administration of justice. 
Onkar Prasad had an absolute right 
to execute the decree for the benefit 
of himself and other decree-holders 
tO. 21, R. 15. Civil P. C.). It was 
not strictly necessary that the heirs 
,of the deceased decree-holder Narain 
Das should be brought on the record. 
O. 22. Civil P. C.. under which sub- 
stitution proceedings arc taken is not 
applicable to execution proceedings. 
The Collector was not justified in re- 
turning the case to the civil Court. He 
should have proceeded with the exe- 
cution of the decree at the instance 
of Onkar Prasad, the original appli- 
cant. The Subordinate Judge correct- 
ly noted in his order of 3rd January 
1933 that cnic decree-holder can apply 
for the benefit of himself and other 
decree-holders but as he had received 
back the record from the Collector for 
substitution proceedings he directed 
Panna Lai to make an applica- 
tion for substitution. Panna Lai took 
no steps. The learned Subordinate 
Judge’s order of 19lh January 1933 dis- 
missing the application for execution 
was clearly wrong. If the 
decrcc-hoklcr is driven to necessity of 
making a fresh application for execu- 
tion which, as already stated, is barred 
Iby limitation, the result will be a gross 
labusc of the process of the Court. S. 
!151, Civil P. C., which reserves to the 
Court the inherent power to make such 
orders as may be necessary for the 
lends of justice or to prevent abuse 
)of the process of the Court is meant 
for c^sos of this kind. I have no 
doubt that the order of the learned 
Subf‘rdinate Judge dated 19th Janu- 
arv 1933, was passed by an oversight, 
lie did not realise that Onkar Pra- 
sad was the applicant and that his 
application for execution could not be 


dismissed for failure of Panna Lai to 
apply for substitution. 

In all the circumstances of the case 
the order under appeal is correct. The 
appeal is dismissed under O. 41, R. 
11, Civil P. C. 

K.s. Appeal dismissed.. 
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SULAIMAN, C. J. AND RACHHPAL 

Singh, J. 

Kashi Prasad Verma — Applicant. 

V. 

Municipal Boards Benares — Opposite 
Party. 

Criminal Ref. No. 50 of 1934, and 
Criminal Ref. No. 343 of 1934, Decided 
on 23rd October 1934, from order of 
Addl. Sess. Judge, Benares, D/- 11th De- 
cember 1933. 

(a) U. P. Municipalities Act (1916), S. 155 

— Essential ingredient — Importation should 
be of goods liable to pay octroi — Burden is 
on Municipal Board to prove that goods arc 
liable to duty. 

It is an essential ingredient of the offeoce 
that the importation should bo of goods which 
arc liable to the payment of octroi. No offence 
is committed if goods, which under the Act are 
exempted from liability, are imported. The 
mere fact that the acensed had not sought the 
easier remedy of appealing to the District Magis- 
trate would not compel the crimin.al Court to 
convict him in the face of an express exemption 
under the Act. The burden is on the Municipal 
Hoard to satisfy the Criminal Courts that tho 
goods in fact were liable to duty. fP 29 C 1, 2J 

(b) U. P. Municipalities Act (19 16), Ss. 164 
and 155— Complaint under S. 155 — Accused 
can question liability to pay octroi duty on 
ground that goods are not liable to duty — 
S. 164 is no bar to such plea. 

.\n accused person, who questions his liabi- 
lity to pay octroi duty on the ground that the 
goods were not in fact liable to the payment of 
cctroi before a criminal Court hearing a com- 
plaint under S. 155, is not questioning his lia- 
bility in any manner or before any authority 
other than that provided in the Act and S. 164 
is no bar to his taking such a plea. [P 29 0 2J 

(c) U. P. Municipalities Act (1916), S. 155 
— Municipal Account Code, R. 132 (14) — - 
Tubes and tyres of motor-car are exempt 
from octroi duty. 

Tubes and tyres which are especially designed 
for motor-cars only and are not meant for any- 
thing else whii'h is not a machinery, are under 
Cl. 14 exempt from the payment of octroi. 

[P 30 C 13 

Kanhaiya Lai Misra — for Applicant. 

A. 21. Khivaja — for Opposite Party. 

/Dsf. Govt. Advocate — for tho Crown. 

Sulainian, C. J. — This is 'a reference 
by the Additional Sessions Judge of 
Benares recommending tliat the con- 
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viction of the accused under S. 155, 
Municipalities Act, be set aside and 
is connected with a criminal revision 
filed by the accused. The accused is 
an importer of tubes and tyres. He 
imported a large quantity of such 
goods without paying any octroi duty. 
There was considerable correspondence 
between the officers of the Municipal 
Board and the accused, but the accused 
failed to pay the octroi duty which 
was demanded by the Board. He was 
then prosecuted under S. 155 of the 
Act and has been convicted and fined. 

A preliminary objection is taken on 
behalf of the Board that it is not open 
to this Court and for the matter of 
that was not open to the Magistrate 
even to inquire into the question whe- 
ther the goods were really liable to 
the payment of octroi. The argument 
is that once the Municipal authorities 
have chosen to assess octroi on cer- 
tain goods, the only remedy open to 
the importer is to proceed under S. 
1^ of the Act, and appeal to the 
District Magistrate whose order is fi- 
nal. If he omits to do that, then the 
criminal Courts have no option but 
to convict the accused under S. 155, 
even if they are of opinion that the 
goods were not liable to the payment 
of octroi and were expressly exempt- 
ed under the Act and that therefore 
the accused is not guilty. On the face 
of it such a contention is difficult to 
accept. 

S.^ 155 provides that a person in- 
tending or attempting to introduce 
within octroi limits or abetting such 
introduction of any goods or animals 
liable to the payment of octroi for 
which the octroi has neither been paid 
nor tendered, shall be punishable with 
fine. The complainant must therefore 
satisfy the criminal Court that the ac- 
cused has introduced or attempted to 
introduce or abetted the introduction 
of any goods or animals “liable to the 
payment of octroi.” Unless this con- 
dition is fulflled and the criminal 
Court is satisfied that the goods im- 
ported arc really liable to the pay- 
ment of octroi, no offence under S. 
155 can be said to be committed. It 
is an essential ingredient of the offence 
that the importation should be of goods 
which are liable to the payment of 
octroi. No offence is committed if 
goods, which under the Act are 
exempted from liability, are imported. 
The mere fact that the accused had 
not sought the earlier remedy of ap- 
pealing to the District Magistrate, 
would not compel the criminal Court 


to convict him in the face of an ex- 
press exemption under the Act. Any 
other interpretation of the section 
would stultify criminal Courts which 
w’ould be constrained to convict per- 
sons of an offence, although they 
know that they are not gu lry. The bur- 
den in our opinion is on t he Muni- 
cipal Board to satisfy the criminal 
Courts that the goods in fact were 
liable to duty. 

^ The learned advocate for the Muni- 
cipal Board contends before us that 
the provisions in S. 162, of the Act 
created an absolute bar against the 
jurisdiction of civil and criminal Courts 
in matters of Municipal taxation. So 
far as civil Courts are concerned, his 
contention is well founded. But the ju- 
risdiction of the criminal Courts is only 
partially barred, because Sub-S. (1) 
provides that the liability of a per- 
son to be assessed or taxed cannot 
be questioned: 

“in any other manner or by any other authority 
than is provided in this Act.’* 


Now a criminal Court is one of the 
authorities referred to in this very Act 
for hearing complaints under S. 155 
of the Act. An accused person, who 
questions his liability to pay octroi duty 
on the ground that the goods were 
not in fact liable to the payment of 
octroi before a criminal Court hear 
ing a complaint under S. 155, is not 
questioning his liability in any manner 
or before any authority other tlian tliat 
provided in this Act. S. 164 would more 
appropriately apply to cases where the 
goods are detained by the Municipal 
authorities or where octroi duty has 
been paid which the importer thinks 
is in excess of what he was bound 
to pay. On such matters the order 
of the appellate authority is final and 
the importer has no right to claim 
a refund in any civil or criminal Court, 
But we ■ are unable to hold that on 
that account a criminal Court is com- 
pelled to convict an accused even 
though satisfied that the goods on 
which he has not paid octroi were not 
liable to the payment of octroi We 
accordingly overrule the preliminary 

The learned advocate for the Board 
has drawn our attention to R. 231 Mu- 
nicipal Account Code, and the ’sche- 
dule attached thereto under which a 
breach of any of the rules, including 

II' ’■ P^y t'le oc- 

troi assessed by the octroi superinten- 
dent IS punishable with fine. The ac- 
cused has not been prosecuted and 
convicted under S. 231. Municipal Ac- 
count Code. We are therefore not call- 


% 



30 Allahabad Kashi Prasad v. Municipal Board (Sulaiman, 0. J.) 1935 


ed upon to express any opinion as to 
whether in a case of this kind where 
the goods were not stopped at the 
barrier at all there has been an as- 
sessment by the octroi superintendent 
within the meaning of the rules in Ch. 
10 of the Code. 

The next question is whether the 
tubes and tyres, which had been im- 
ported by the accused were liable to 
the payment of octroi. Ch. 10, Muni- 
cipal Account Code, contains a list of 
a large number of classes of articles on 
which duties are expressly made levi- 
able and articles which are expressly 
made exempt from the payment of such 
octroi. R. 132, Class (16) specifically 
refers to carriages and vehicles of all 
sorts, including motor cars, bicycles 
and tricycles. Thus a motor car as 
a whole is expressly exempt from lia- 
bility but parts of a motor car are 
not mentioned in Class (16). The ac- 
cused therefore cannot claim exemp- 
tion for parts of a car under this 
Class (16). The learned advocate for 
the accused relies strongly on the 
exemption in Class (14), under which: 


“maclniiei y, namely, pi-ime-movers and com- 
ponent x)arts thereof, including . . . motor tract- 
ors . . . and other machine in which the prime- 
mover is not separable from the operative parts,” 

are exempt from the payment of oc- 
troi. Under the same Class are also 
exempt : 

‘‘machinery (and component parts of thereof) 
meaning machine or sets of machines to be 
worked by electric, steam, water, fire or other 
power not being manual or animal labour, or 
which before being brought into use require to bo 
fixed with reference to other moving parts; . . . 
provided that the term docs not include tools 
etc. . . . and provided also that only such arti- 
cles shall be admitted as component parts of 
machinerv as are indispensable for the working 
of the machinery and are, owing to their shape 
or to other special quality, not adapted for any 
other purpose.” 

This category is ve^ unhappily 
worded. In the same Class we have 
two dillcrcnt sentences which both ap- 
ply to machinery. If there were noth- 
ing else in this rule, one might have 
been inclined to think that the defini- 
tion that machinery means machines 
or sets of machines worked by power 
was wide and comprehensive enough 
to include motor cars also. But there 
arc some circumstances which cannot 

be ignored: 

(1) Motor cars are specially men- 
tioned in Class ( 16 )^ which docs not 
mention parts thereof. (2) It is espe- 
cially provided in Class (14) that motor 
tractors are exempt, but that Class 
does not mention motor cars. 


On the other hand, it must be con- 
ceded that these Classes are not mu- 
tually exclusive, and there can be 
overlapping, for instance some goods, 
which fall under other Classes, may al- 
so fall under Class (12) when the oc- 
troi payable is less than one pice, or 
under earlier Classes when ,they are 
properly belonging to Government or 
the Municipal Board. 

The language employed is undoubt- 
edly very ambiguous. But it has been 
the subject of an interpretation by a 
learned Single Judge of this Court in 
the case of 1929 All 278 (1). Dalai, 
J., in that case held that a cylinder 
head was clearly part of a machine 
and was exempt. In the course of his 
judgment the learned Judge expressed 
the view that parts of motor cars are 
not exempted from duty, with the curi- 
ous result that parts of the body of 
a motor car would be liable to duty 
but parts of the machine of a motor 
car would be exempt. That case how- 
ever is not a binding authority for this 

statement of the law. 

But we agree with the learned Judge 
that a distinction should be drawn 
between the machinery of a motor car 
and the body of such car. A motor 
car as a whole is an article which 
falls under Class (16), but the machine 
or machinery of the motor car is no 
article which falls under Class (14). 
It would therefore follow that a .whole 
motor car would be exempt 
duty, but the parts of the body ot 
a motor car which are not a machinery 
would not be exempt from duty. 

Bearing in mind a clear distinction 
which in common parlance is drawn 
between a machinery or a car and the 
body of a car, we must hold that that 
part of a motor car which is a set 
of machines worked by power is ma- 
chinery whereas the body of the car, 
which is not so worked but which is 
used for purposes of affording ac- 
commodation or presenting a good ap- 
pearance, is not machinery. 

The difficulty, of course, will always 
arise in drawing the line of demar- 
cation. But it may be stated broadly 
that the body of a car, which is well 
understood in common language as 
something distinct from engine, the 
chassis and the machinery, is not ma- 
chinery. 

But we are unable to hold that the 
machinery of a motor car constitutes 
nothing but the dynamo or the engine 
and that the othe r part of the machi- 

1 . Surjan Lai v. Emperor, 1929 All 278=115 
I C 452=30 Cr L J 4G8. 
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nery including the electric wire and 
the wheels and the axles and the 
chains are no parts of the machinery. 

It seems to us that parts of the 
car which are set in motion by power 
must be parts of the machinery, and 
so would be other indispensable, es- 
sential and component parts of the ma- 
chinery. 

In this view, we would be prepared 
to go to the length of holding that 
wheels, axles and chains, which by 
connection are driven by power are 
parts of the machinery of cars. This 
however does not conclude the matter. 
The question in this case is whether 
tubes and tyres are component parts 
of the machinery. Now, in order that 
they be component parts of the ma- 
chinery, it is necessary that owing to 
their shape or other special quality 
they should not be adapted for any 
other purpose. The learned advocate 
for the accused strongly contends be- 
fore us that tubes and tyres have been 
made by the manufacturers for use in 
motors cars and have been especially 
designed for such purposes. Had they 
been intended for use in . slow going 
bicycles, they would have had a dif- 
ferent texture, material and possibly 
shape. 

If the wheels, which also are dri- 
ven by power, are to be taken to bo 
parts of the machinery, then it is ob- 
vious that a tube and a tyre, though 
detachable are necessary adjuncts of a 
wheel as the spokes and the rim are. 
The wheel of a motor car cannot serve 
its purpose without a tube and a 
tyre. The mere fact that these can be 
taken off and put on again docs not 
make them any the less indispensable 
and essential parts of the wheel. Be- 
ing constantly subject to friction with 
the road, they are much more liable 
to wear and tear than the main wheel, 
and have to be replaced frequently. 
But on this ground they cannot cease 
to be component parts of the wheel. 
It is impossible to regard them as a 
part of the body of the car or any 
other dispensable part. 

We arc accordingly of opinion that 
tubes and tyres which are specially 
designed for motor cars only, and arc 
not meant for anything else which is 
not a machinery, are under Class (14) 
exempt from the payment of octroi. 
We accordingly accept the reference 
made by the Additional Sessions Judge 
of Benares and set aside the order 
convicting and sentencing the accused 


and direct that the fine, if paid, be 
refunded. 

K.s. Reference accepted. 
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Niamatullah and Collister, JJ. 

Habibur Razzaq — Plaintiff — Appel- 
lant^ 

v. 

Ram Sarup and anothei — Defendants 
— Respondents. 

Second Appeal No. 464 of 1933, Deci- 
ded on 10th September 1934, from deci- 
sion of Dist. Judge, Shahjahanpur, D/- 
2nd December 1932. 

U. P. Municipalities Act (2 of 1916), 
S. 326 — Chairman of Board acting as such 
making report to police against clerk of 
board resulting in his prosecution — Suit for 
damages for malicious prosecution — Notice 
under S. 326 (1) is necessary — Suit filed 
more than six months after plaintiff’s ac- 
quittal is barred. 

Notice under S. 32C (1) is necessary where the 
Chairman of the Municipal Board acting as such 
makes a report as a result of'which a clerk of 
the Board is prosecuted and the clerk files a suit 
for damages for malicious prosecution. The im- 
portant test is whether the officer professed to act 
in his official capacity. But when notice has 
been given, and the institution of the suit is 
delayed for more than six months after the plain- 
tiff’s final acquittal, it is barred by S. 326 (3): 
26 All 220, Diss. from.\ Case law referred. 

[P 33 C 1, 23 

il/. n. Faruqi — for Appellant. 

Baleshxoari Prasad and B. S. Darbari 
— for Respondents. 

Judgment. — This appeal has arisen 
from a suit brought by the plaintiff- 
appellant for damages for malicious 
prosecution. The suit was dismissed by 
both the Courts below. 

The plaintiff-appellant was the head 
clerk of the Municipal Board, Tilhar 
District Shahjahanpur, from 1924 to 
1929. Defendant 2 was the chairman 
of the Board up to 7tli February 
1927, when he was succeeded by de- 
fendant 1 who held that office till 1931 
and perhaps subsequently. The appel- 
lant was in charge of the stationery 
and a report was made by some of- 
ficial to defendant 2 during his tenure 
ot office that the appellant had em- 
bezzled a certain sum of money which 
his account showed had been spent 
in Uie purchase of stationery. The sus- 
picion was apparently based on the 
absence of receipt from the seller of 
the stationery in question. Defendant 
" a departmental enquiry 

which was not completed when he re- 
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linquished office. That enquiry was con- 
tinued after defendant 1 assumed 
charge. According to the findings ar- 
rived at by the lower appellate Court, 
defendant 1 was reluctant to prosecute 
the appellant. The District Magistrate 
however pressed upon him the desira- 
bility of launching a prosecution. Ac- 
cordingly, defendant 1 acting as the 
chairman of the Municipal Board made 
a report to the Police and the appel- 
lant was prosecuted after a prelimi- 
nary investigation. He was convicted 
by the Sessions Judge but was ac- 
quitted, on appeal to this Court on 
15th May 1930. The suit which has 
given rise to this appeal was institut- 
ed on 13th May 1931, on the allega- 
tion that there was enmity between 
the plaintiff and the two defendants, 
and that actuated by malicious motives 
they conspired to launch the prosecu- 
tion which ended in the appellant’s fa- 
vour. It appears that the appellant 
gave a notice purporting to be one 
under S. 326, Municipalities Act; but 
the suit was not instituted till after 
the expiry of six months from the date 
of the order of this Court acquitting 
the appellant. One of the questions 
which arose out of the pleas taken 
in defence was whether the suit was 
barred by S. 326 (3), Municipalities 
Act, which provides that: 

“ No action such as is described in sub-S. (1) 
fihaU. unless it is an action for the recovery of 
immovable property or for a declaration of ‘title 
thereto, be commenced otherwise than within six 
months next after the accrual of the cause of 
action.” 

The lower Courts held that the suvt 
was barred by the aforesaid rule of 
law. They also found that defendant 
2 was in no way responsible for the 
prosecution of the plaintiff. As regards 
defendant 1. it was found tliat ne 
prosecuted the plaintiff reluctantly an 
without malice and that there ^ 

reasonable and probable cause for 
plaintiff being prosecuted. The lower 
appellate Court has discuped 
circumstances of the case in a lengthy 
judgment; but it is difficult to discover 

whether according 

circumstances existing on the date on 
w'hich defendant 1 made report to 
the police were such as to justify the 
assumption that the plaintiff ivas in 
all probability guilty of the offence for 
which he was prosecuted. It is not 
necessary for us to enter into a dis- 
cussion of that aspect of the case in 
view of the fact that the suit appears 
to us to be barred by S. 326 (3). Mu- 
nicipalities Act, as held by the lower 
Courts. S. 326 (1), is in terms simi- 


lar to those of S. 80, Civil P. C., and 
provides that: 

No suit shall be instituted against a Board, 
or against a member, officer or servant of a Board 
in respect of an act done or purporting to have 
been done in its or his official capacity, until the 
expiration of two months next after notice in 
writing has been, in the case of a Board, left at 
its office, and, in the case of a member, officer or 
servant, delivered to him or left at his office or 
place of abode, explicitly stating the cause of 
action, the nature of the relief sought, the am- 
ount of compensation claimed, and the name 
and place of abode of the intending plaintiff, and 
the plaint shall contain a statement that such 
notice has been so delivered or left.” 

The plaintiff complied with this part 
of S. 326, and the plaint contains a 
reference to the notice given by him 
to defendant 1 who was then the chair- 
man of the Board. He (the plaintiff) 
however overlooked Sub-S. 3, S. 326, 
which made it necessary for him to 
institute his suit within six months 
from the date of the accrual of the 
cause of action, i. e. the date on 
which he was acquitted by the High 
Court. Learned counsel for the appel- 
lant contended before us that S. 326, 
Municipalities Act, is not applicable, 
as defendant 1, who was the prose- 
cutor, could not have acted m good 
faith in his capacity as. chau-man ot 
the Municipal Board if it is found that 
he prosecuted the appellant without 
reasonable and probable cause and ma- 
liciously. It is argued that notice un- 
der S. 326 is necessary only it tne 
act complained of was done by the 
Board or one of its office^ m good 
faith. As already stated, S. 80 Ci- 
vil P C., which applies to all public 
officers, is couched in similar terms 
and cases governed by tlvat section 
are of authority in cases having re- 
ference to S. 326, Municipalities Act. 
In 26 All 220 (1), Banerji, J., held 
that: 

” Notice under S. 80, Civil P. C., was not no 
cossaiy as the officer in question had not acted 
in good faith in pursuance of the law, but had 
taken advantage of his position as a public officer 
to commit illegal and tortious acts maliciously 
and without cause.” 

The authority of that case has been 
considerably shaken by subsequent de- 
cisions of several Division Benches of 
this Court. In 33 All 544 (2), it was 
held by Stanley, C. J-. and Banerji, 
J., that a notice under S, 49, Muni- 
cipalities Act. 1900, which corresponds 
to S. 326 (1), of the present Muni- 
cipalities Act. was necessary where a 

'TTMuliammad Saddiq v. Panna Lai, (1903) 26 
All 220=1903 A W N 241. 

2. G. 1 . P. Ry. Co. V. Ganpat Rai^ {1911) 33 All 
544=101 O 122. 
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member of a Municipal Board, as such 
member, made a report to the Board 
which resulted in the prosecution of 
-a certain person for a Municipal of- 
fence. The case in which the question 
arose was one for damages for malici- 
ous prosecution by the persons who 
were prosecuted and who on acquittal 
instituted the suit. It should be noted 
that Banerji, J., who was a member 
of the Bench deciding that case, had 
decided the case of 26 All 220 (1), 
already referred to. 

Section 49, Municipalities Act 1900, 
did not contain the provision which 
was subsequently enacted in S. 326 (3) 
of the present Act. This however makes 
no difference, because if notice under 
S. 326 (1) of the present Act is ne- 
cessary and the section is at all ap- 
plicable, Sub-S. (3), S. 326 of the present 
Act must also be applicable with the 
result that if, after the passing of the 
present Act, a suit in which notice 
under S. 326 (1), is necessary is not 
Brought within six months from the 
date of accrual of the cause of action, 
it will be barred by S. 326 (1). 1924 
All 851 (3), is another case in point. 
A Division Bench of this Court held 
that the act of a police officer in en- 
tering a person’s name in the “his- 
tor>’ sheet” is ordinarily an act done 
in his official capacity, that the motive 
in which the entry was made is totally 
immaterial and that if a person whose 
name is entered in the ‘‘history sheet” 
wishes to bring a suit against the of- 
ficer concerned, he cannot do so with- 
out complying with the requirements 
as to the preliminary notice, of S. 80, 
Civil P. C. It was argued in that case 
that since the action of the police of- 
ficer was not bona fide, he could not 
be hold to have acted in his capacity 
as a police officer. The learned Judges 
held, following 1924 Cal 145 (4) and 
1918 Mad 62 (5), that if the officer 
in question purported to act in his 
capacity as such, whether he was ac- 
tuated by improper motives or not, 
notice was necessary. 

The only other case to which re- 
ference need be made is 1930 All 704 
(6), in which another Division Bench 
-of this Court, of which one of us was 
a member, held that a notice under 
. S. 80, Civil P. C.. was necessary be- 

3. Abdul Rahim v. Abdul Rahmani 1924 All 

851=80 I C 72=46 All 884. 

4. Dakshina Ranjan Ghose v. Omar Chand, 

1924 Cal 145=75 I C 173=50 Gal 992. 

5. Koti Reddi v. P. Subblah, 1918 Mad 62=46 

I C 86=41 Mad 792 (PB). 

»6. Bishambar Sahai v. Shambhu Daval, 1930 

All 704=124 I C 705, 
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fore a suit for damages for malicious 
prosecution could be instituted against 
an investigating police officer who 
purported to act in the discharge of 
his duty as a police officer. It was 
said that : 

“ An important test is whether the Police 
Officer professed to act in his official capacity.” 

There can be no doubt that defen- 
dant 1 acted and professed to act in 
his capacity as the chairman of the 
Municipal Board and therefore S. 
326, Municipalities Act, is in terms ap- 
plicable. This being so, notice was 
rightly given by the plaintiff to the 
defendant before he instituted the suit. 
But the institution of the suit, hav- 
ing been delayed for more than six 
months after the appellant’s acquittal 
by this Court, is barred by S. 326 
(3). 

In the view of the case we have 
taken, it is not necessary to consider 
any other questions decided by the 
lower Courts. The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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NIAMATULI/AH, j. 

Bhafjxvan Prasad and another — Defen- 
dants — Applicants. 


v. 

Pelif. Ketvat and others — Plaintiffs — 
— Defendants — Opposite Parties. 

Civil Revn. No. 21 of 1934, Decided 
on 24th September 1934, against order 
of Munsif, Shahganj, Jaunpur, D/- 9th 
August 1933. 

Provincial Small Cause Courts Act (1887), 
Art. 35 (2) — Suit for recovery of value of 
tree alleged to have been cut and appropria- 
ted by defendant — If allegation in plaint 
does not amounts to averment that defendant 
IS guilty of criminal misappropriation, suit 
can be instituted in Small Cause Court. 


4.ii a lUt 


^ ,, , , lecovei y oi me value of a nim 

tree alleged to have been cut and appropriated bv 
defendants, if the plaintiff’s allegation contained 
in his plaint does not amount to an averment 
that the defendants were guilty of criminal 
misappropriation, the suit is one which can be 
instituted in a Small Cause Court. The test in 
such cases is whether if in a criminal Court the 
evidence earned the case no further than what 
IS stated in the plaint, a conviction would 
follow. 3 ^ Q J 

Shiva Prasad SMia — for Applicants. 

M. Kalim Jafri for Opposite Parties. 

■ application in re- 

vision by the defendants and arises out 
ot a Small Cause Court suit for re- 
covery of Rs. 35 the value of a nim 
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tree alleged to have been cut and ap- 
propriated by defendants 1 and 2. The 
lower Court decreed the suit to the 
extent of Rs. 20. One of the grounds 
taken in the lower Court and urged 
in this Court relates to the jurisdiction 
of the Small Cause Court to enter- 
tain the suit. It is contended that the 
allegations in the plaint charge de- 
fendants 1 and 2 with the offence of 
criminal misappropriation, and there- 
fore the suit falls within the purview 
of Art. 35 (11), Sch. 2, Provincial 
Small Cause Courts Act. The defen- 
dants’ contention is so far right that 
if the plaintiff’s allegation contained 
in his plaint amounts to an averment 
that the defendants were guilty of cri- 
minal misappropriation the suit was one 
which should have been instituted in 
a regular civil Court. I have been ta» 
ken through the plaint by the learned 
advocate for the applicants and find 
that besides defendants 1 and 2 two 
other persons were impleaded as de- 
fendants 3 and 4 who are alleged to 

be the agents of the zamindars. The 
plaintiff alleges that defendants 1 and 
2 are patwaris of two joining circles 
who generally act in a highhanded 
manner and in abuse of their position. 
The plaint goes on to allege that they 
cut the nim tree and in a subsequent 
departmental enquiry which resulted in 
the dismissal of defendants 1 and 2 de-*^ 
fendants 3 and 4 stated that the tree 
in question had been cut by defen- 
dants 1 and 2 ivith the permission of 
the zamindar to whom it belonged. One 
of the defences in the present ^se was 
that the tree in fact belonged to the 
zamindar with whose permission it had 
been cut. Reading the plaint as a 
whole 1 am of opinion that it is con- 
sistent with an allegation which falls 
short of an averment of criminal of- 
fence. Defendants 1 and 2 are alleged 
to have cut the nim tree at the in- 
stance of defendants 3 and 4. It may 
be that the plaintiff alleges tliat de- 
fendants 3 and 4 had no authority to 

allow defendants 1 and 2 to cut the tree, 
but there is no allegation to the effect 

that defendants 1 and 2 
that the tree belonged to the plaintiff 
and not to defendants 3 and 4 who 
permitted them to cut it, nor is there 
any allegation tliat at the time when de- 
fendants 1 and 2 were cutung the tree 
the plaintiff protested and asserted 
his right The test m my opimon is 
whether if in a criminal Court the 
evidence carried the case no further 
than what is stated m the plaint a 
conviction should follow. I have no 


doubt that no criminal Court would 
have convicted defendants 1 and. 2 if 
the evidence had carried the case nOj 
further than what is alleged in the* 
plaint. There is no allegation express- 
ed or implied that defendants 1 and 2 
acted dishonestly and could not have 
honestly believed that the tree belong- 
ed to the zamindar whose karinda per- 
mitted them to cut and 'appropriate 
the tree. In this view of the case I 
am not satisfied that the lower Court 
had no jurisdiction to entertain the 
claim which it has partly decreed. The 
application is accordingly dismissed 
with costs. 

K. s. Application dismissed. 
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KENDAIjIi, J. 

Jhinno Singh and others — Judgment- 
debtors — Applicants. 

V. 

Brahmdat Singh and another — Decree- 
holders — Opposite Parties. 

Civil Revn. Nos. 446 and 563 of I933v 
Decided on 14th September 1934, against 
decree of Sub-Judge, Azamgarh, D/- 29th. 
May 1933. 

Civil P. C. (1908), Sch. 2. para. 1 and 

S. 1 15— Judgment'debtors jointly and sever 
rally liable for decree — Application for r^ 
ference to arbitration by decree-hoUer ana 
only some of them —Order of reference by 
Court is illegal— Revision is competent. 

Out of seven judgment-debtors who were 
jointly and severally liable for a sum duo to the 
decree-holder, five only joined the deoree-holder 
in the application for rcferonco of the question as 
to the amount for which they were liable, to 
arbitration, and the reference was ordered by the 
Court. 

Held : that as all the judgment-debtors were 
jointly and severally ‘liable and the decree-holder 
was in a position to execute it against all, any 
one or more of them, and they were therefore ono 
and all interested in the suit at the stage which 
it had reached when the reference to arbitration 
was made, the reference was illegal and should 
bo set aside and the application in revision 
against the order was competent : 10 I C 659; 
31 All 450 and 1927 All 563, Bel on.', 1931 All 453- 
and 1934 658, Dts^. [P 35 C 1, 2] 

Miikhtar Ahmad — for Applicants. 
Shiva Prasad Sinha — for Opposite 
Parties. 

Judgment. — This is an, application for 
the revision of an order of the Subordi- 
nate judge of Azamgarh rna'intainmg 
the award of an arbitrator in execution 
proceedings. The facts are given fully 
in the judgment of the trial Court- 
It is only necessary to say that the: 
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decree-holder was proceeding in execu- 
tion against seven judgment-debtors, 
who were jointly ^nd severally liable 
for a 'sum due to the decree-holder for 
niesne profits, and the question for de- 
cision was the amount of the sum for 
which they were liable. Of the seven 
judgment-debtors, hve joined the de- 
cree-holder in application for a refer- 
ence of this matter to arbitration, and 
the reference was accordingly ordered 
by the Court. At that stage all the 
seven judgment-debtors were jointly 
and severally liable for the amount of 
the decree, though at a subsequent 
stage two of them, Jagdeo Singh and 
Faujdar Singh, were exempted by the 
decree-holder. When the award was 
filed, an objection was lodged on the 
ground, among others, that as all the 
parties had not joined in the reference, 
the reference was illegal. But the trial 
Court relying on the decision in the 
case of 1931 All 453 (1), has held that 
the reference was not invalid merely 
because two of the judgment-debtors, 
who were jointly and severally liable, 
did not join in it. 

Under para. 1, Sch. 2 Civil P. C.: 

“ where in any suit all the parties interested 
agree that any matter in difference between 
them shall be referred to arbitration, they may 
at any time before judgment is pronounced, 
^Pply the Court for an order of reference.” 

In the present proceeding it is ad- 
mitted that all the seven judgment- 
debtors were jointly and severally liable, 
and therefore the decree-holder was in 
a position to execute against any one 
or more of them. They were therefore 
one and all interested in the suit at 
the stage which it had reached when 
the reference to arbitration w^as made. 
If there were any doubt as to the 
law on the point, it has been decided 
by decisions of this Court reported 
from time to time, and I need only 
mention three: 10 I C 559 (2) and 
31 All 450 (3), where at p. 452, it 
has been remarked: 

” Therefore, it is manifest that the reference 
was not made by all the parties to the suit as 
mentioned in S. 50G of Aci 14 of 1882. As there 
was no reference to arbitration by Badri Das and 
by one of the defendants, the arbitrator appointed 
under the reference had no power to decide the 

matter in controversy and the award ^Yas ultra 
vires.” 

This passage is good authority for 
holding that the present application is 
one that may properly lie under S. 115, 

C. A third cajse, which 

1. Bankey Lai v. Chotev Abdul Shakur. 

1931 All 453=^133 I C 31=f..3 All 6G9. 

2. Haswa v. Mahbub, (1911) 10 I C 559. 

3. Shib La! v. Chatarbhuj, (1909) 31 All 450= 

2 I C 363* 


I may refer to is that of 1927 All 563 
(4). Learned counsel for the opposite 
party^ has pointed to the decision which 
is relied on in the trial Court, namely 
the case of 1931 All 453 (1), and spe- 
cially to the passage on p. 433 where 
the Bench remarks: 

“ But where the interest of the defendants may- 
be severed, as in this case, there does not appear 
to be any bar to some contesting defendants 
joining with the plaintiffs in referring the matter 
in difference between them to arbitration ” 

It is stated that the defendants in 
that case were jointly and severally 
liable and for this reason the decision 
has been relied on. In the present case 

. . _ as the judgment-debtors 

were jointly and severally liable, their 
interests should not be several, and 
time of the reference the two 
who did not join were interested in the 
subject-matter of the suit and the pro- 
ceedings. I have further been referred 
on behalf of the opposite party to the 
decision of 1934 All 658 (5), but in 
that case the non-joining defendant was 
a pro forma party. In other words he 
was not interested in the suit in the 

nianner contemplated by the 1st para. 

of the Sch. 2. So the case is clearly 
distinguishable from the present one 
lam therefore clearly of opinion that 
the present application must succeed. I 
therefore allow it with costs and direct 
that the order of the trial Court be 
set aside and that the proceedings re- 
lating to the ascertainment of mesne 
prohts be continued according to law 
from the stage where the reference to 
arbitration was made. The above order 
relates to Civil Revision No 446 of 

Revision No. 

5^ of 1933, which relates to costs of 
the decree-holder, is now of no elfcet 
and is dismissed. 

Appeal dis7nissed. 

4. Tei Singh v.TThiTTi Kjim, 1027 AH 
102 I C ‘J;5G=49 All 812. 

5. Jagrnp Riini V. Kashi Prasad Gupta 1034 

All 058=148 I C UG8. ^ 
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BACHHrAt Singh, J. 

MeJiarhan Singh — Applicant. 

v. 

^ Bliola Singh and others — Opposite Par 

fc 16S. 




cided on 1/th September 1934 frorn 
orc er of Sess^ Judge. Farrukhabad, D/_ 
11th June 1934. 

Criminal P. C. (1898). S. 145 - Forcible 
dispossession more than two months prior to 
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preliminary order — Possession of opposite 
party must be maintained. 

A person who has been dispossessed forcibly 
more than two months before the date of the 
preliminary order passed under S. 145 (but within 
that period prior to his complaint) cannot derive 
any benefit under that section. Where he claims to 
have been dispossessed and the Court finds that 
the dispossession took place more than two 
months before the date of the preliminary order, 
then the possession of the opposite party must bo 
maintained. [3? 37 C 2] 

K. D. Malaviya and Babit Bam Avas- 
thi — for Applicant. 

G. S. Pathak—iov Opposite Parties. 


Judgment. — This is a reference by 
the learned Sessions Judge of Farru- 
khabad, recommending that an order 
passed by a Magistrate of First Class, 
in that District directing that one Bhola 
Singh under the provisions of S. 145, 
Criminal P. C., be put in possession 
of the plot in question, be set aside. 


Bhola Singh made an application 
under S. 145, Criminal P. C., on 15th 
March 1933, in which he alleged tliat 
Munshi Singh, Gurdatta Singh ^ and 
Maharban Singh had forcibly dispos- 
sessed him of a plot of land by erect- 
ing a building over it and by cutting 
some trees, and that therefore there 
was an apprehension of the breach of 
the peace. It may he stated here that 
in his application Bhola Singh, alleged 
that he had been dispossessed seven 
or eight davs before the date of his 
application. The Sub-Divisional Magis- 
trate asked the police lo make a report 
and it was not till 11th May 1933, 
that he issued a notice to the oppo- 
site party. The learned Magistrate who 
tried the case came to the conclusion 
that Bhola Singh’s possession continued 
undisturbed till lately when he was 
forcibly ousted from the plot. He did 
not however specify the exact dat^c on 
which, accordingly to him, Bhola Singh 
had been dispossessed. He further 
found that it was made out that there 
was an apprehension of the breach ot 
the peace, and therefore he made an 
order that Bhola Singh should be put 
in possession and the opposite party 
be prohibited from disturbing his pos- 

session. 


A.jrainsl the order passed by the 
learned Magistrate, revision was pre- 
ferred to the learned Sessions Judge. 
Three points were urged before him. 
The first related to the alleged illcga- 
hiy of the notice issued by the learned 
MnfrUtratc But m view of a decision 
of thfrcourt reported in 1933 All 264 


(1), this point was abandoned. The 
second point urged was that as Bhola 
Singh, according to the evidence in the 
case, had been dispossessed more than 
two months next before the date of 
the notice (11th May), the order pass- 
ed by the Magistrate was incompetent, 
having regard to the provisions of the 
proviso 2, sub-Cl. 4, S. 145, Criminal 
P, C. This is the only point which 
I have to consider in this reference. 

S. 145. Cl. 1. enacts that whenever a 
Magistrate is satisfied from a police 
report that a dispute likely to cause 
a breach of the peace existed, then 
he shall make an order in writing stat- 
ing the grounds of his being so satis- 
fied and requiring the parties concerned 
in such dispute to attend his Court 
in person or by pleader and to put in 
writing statements of their respective 
claims as regards the facts of actual 
possession of the subject of dispute. 
Cl. 4 of this section runs as follows: 

“The Magistrate shall then, without reference 
to the merits or the claims of any of such parties 
to a right to possess the subject of dispute, per- 
use the statement so put in, hear the parties, re- 
ceive all such evidence as may be produced by 
them respectively, consider the effect of such evi- 
dence, take such further evidence (if any) as ho 
thinks necessary, and, if possible, decide whether 
and which of the parties was at the date of the 
order before mentioned in such pos.scssioii of the 
.said subject.” 

One of the provisos to this section 
runs thus: 

“Provided that, if it appears to the Magistrate 
that anv party has within two months next be- 
fore the date of such order been forcibly and 
wrongfully dispossessed, he may treat the party so 
dispossessed as if he had been in possession at 
such date.” 

The contention of the applicants 
(Munshi Singh, Gurdatta Singh and 
Mcharban Singh) which has been ac- 
cepted by the learned Sessions Judge 
is that in view of the proviso referred 
to above, sub-Cl. 4, S. 145, Criminal 
P. C., a Magistrate cannot make an. 
order under S. 145, if it is found that 
the person making an application under 
that section had been dispossessed more . 
than two months before the date on 
which the Magistrate issued a notice 
as required by the provisions of S. 145, 
Cl. 1. Criminal P. C. For the purpose 
of deciding this question I will assume 
that the finding of the learned Sessions 
Judge that Bhola Singh had been dis- 
possessed more than two months be- 
fore the date on which the order under 
S. 145, Cl. 1 Criminal P. C., is correct. 
On behalf of Bhola Singh it is urg^ 

T Kapoor Chand v. Suraj Prasad, 1933 All 
264=142 1 0 537=1933 Or 0 434=55 All 
301 (FB). 
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that he had made his application within 
about a week after his dispossession 
and he should not suffer because the 
Court did not issue a notice more than 
two months after the date of his ap- 
plication. ^ The only question for 
determination in this case is whether 
the contention which had been put 
forward on behalf of Mun-shi Singh, 
Gurdatta Singh and Meharban Singh 
is well-founded. 

I have heard the learned counsel ap- 
pearing on both sides and am of opi- 
nion that the view taken by the learned 
Sessions Judge in his order of refer- 
ence is correct and must therefore be 
accepted. Having regard to the provi- 
sions of the proviso to sub-Cl. 4, S. 145, 
Criminal P. C., no other view is pos- 
sible. Action can only be taken under 
S. 145 in those cases where a party 
has been dispossessed within a period 
of two months next before the date 
on which the Magistrate issues an order 
as contemplated under the provisions 
of Cl. 1. S. 145, Criminal P. C. The 
proviso further provides that in decid- 
ing the question of possession the Ma- 
gistrate may draw a presumption that 
a party who is proved to have been in 
possession within two months next be- 
fore the date of the order was the 
person in possession. But once the 
Magistrate finds that an applicant has 
not been in possession of the disputed 
land within this period, then, the only 
course open to him is to put the other 
party in possession. The learned coun- 
sel appearing for the applicant (Bhola 
Singh) relied on 1929 Mad 198 (2). 
In that case it was held by a learned 
Judge of the Madras High Court that 
when an application was made to a 
Magistrate under S. 145, Criminal P. C., 
by a person complaining of forcible dis- 
possession, if, for no reason or fault 

the applicant, the Magistrate is not 
able to pass a preliminary order within 
two months of dispossession, the party 
complaining would not on a projjercon- 
struction of the first proviso to Cl. 4. 

S. 145. be made to suffer by reason 
of such delay on the part of the Magis- 
trate and was entitled to an order 
under this section. The learned Judge 
also held that though the words of 
the proviso were capable of the inter- 
pretation that the dispossession must 
be within two months of the prclimi- 
order yet the intent and the object 
of the section must be kept in con- 
sideration before such interpretation 
was pu t on it. The learned Judge in 

2. Srinivasa Keddy v. Dasaralim"^nuv Reddv 
1929 Mad 198=1 l.S I C 330=52 Mad 66.’ ’ 


that case counted the period of the 
two months not from the date of the 
preliminary order, but from the date 
on which the applicant had filed his 
complaint. This view certainly supports 
the case of the applicant (Bhola Singh). 
But a different view however was taken 
in the other reported cases on the 
point. In 1929 Oudh 526 (3), Stuart, 
C. J., disagreed with the view ex- 
pressed in the Madras case, and held 
that “two months” from the date of 
the order mean two months from the 
date of the order and not two months 
from the date of the complaint. In 
this case Stuart, C. J., remarked that 
the provisions of S. 145 were directed 
to enable a Magistrate to pass orders 
as to retention of possession with the 
object of preventing a breach of peace 
and that special exception was made 
in favour of persons who have been 
recently dispossessed. 

In a recent Nagpur case: 1931 Nag 
38 (4), the view taken was that a per- 
son complaining of forcible disposses- 
sion under S. 145 could not claim the 
benefit of that section if the disposses- 
sion took place more than two months 
prior to the date of the preliminary 
order under Cl. 4. S. 105. The Madras‘ 
view in the above-mentioned case was 
not followed. I agree with the follow- 
ing remarks passed by the learned 
Judge in this Nagpur case: 

“The object of the section is to prevent a breach 
of peace and not to prevent a party, who has 
been forcibly dispo.s.sessed. from being obliged to 
have a recourse to the civil Court.” 


• ...W v«4<.vv C4 

interpretation of the proviso of sub- 
Cl. 4. S. 145, the only conclusion that 
Cixn be drawn is tliat a person who 
has been dispossessed forcibly more than 
two months before the date of the 
preliminary order passed under the sec- 
Uon cannot derive any benefit under 
b. 145. Where he claims to have been 
dispossessed and the Court finds that 
the dispossession took place more than 
two months before the date of the 
preliminary order, then the possession 
of the opposite party must be main- 
taincd As pointed out in the afore- 
said Madras case it may be that the 
legislature did not contemplate such 
a result and at first sight it seems hard 
that a man who applies within a few 

forcible dispossession 
should be de prived of his sS re- 

3. 526 ^ 10.4 
I C 363-31 Cl- L J 678=5 Luck 440. 
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medy simply because the Court to 
which the application was made did 
not make a preUminary order for a 
long time. The remedy however lies 
in the hands of the ligislature. 

For the reasons given above I accept 
the reference made by the learned Ses- 
sions Judge and set aside the order 
passed by the learned Sub-divisional 
Magistrate and direct tliat the posses- 
sion of Mcharban Singh, Munshi Singh 
and Gurdatta Singh over the plot in 
question be maintained until evicted 
therefrom in due course of law. 

R.K, Iteference accepted. 
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Thom akd Harries, JJ. 

Bam Mohan Lai Agarwala, In the 
matter of. 

Misc. Case No. 436 of 1934, Decided 
on 2Gth September 1934. 

(a) Contempt — Contempt of Court — There 
can be no justification even if writer be- 
lives what he states to be true — He cannot 
lead evidence to establish truth of his allega* 
tions. 

There can be no justification of con- 
tempt of Court, even assuming that the writer 
of a manifesto believes all he states therein 
to be true. If anything in the manifesto 
amounts to contempt of Court, be is not per- 
mitted to load cvidejice to establish the truth of 
his allegation. Contempt of Court is saying or 
writing anything about the Court which may 
lower the prestige of the Court or bring it into 
contempt. [P 39 C 2] 

(b) Contempt — Election manifesto slander- 
ing whole Judiciary to secure vote 

It is not iincoiiinion to attack abuses and to 
attack persons in the election manifesto whether 
the abuses be existent or not, or whether the 
persons deserve the vituj'eration which is often 
showered upon (hem in these productions; but to 
slander the*whole Judiciary of the ])rovinco in an 
attempt to secure votes at a Bar Council election 
is not only contemptible but almost criminal in 
its purpose. [P 39 C 2; P 40 C 1] 

S. M. Ilnssai7i, M n^htaq *4/n»ad and 

T. A. Bradley — for Applicant. 

Govt. Advocate — for the Crown. 

Order. — Mr. Ram Mohan Lai Agar- 
wala, an advocate practising in the 
High Court at Allahabad, has been di- 
rected to show cause why he should 
not be convicted for contempt of 
Court in respect of certain passages 
in election manifestoes wliich were is- 
sued by him in furtherance of his 
candidature for membership of the 
Bar Council of Allahabad at the re- 
cent Bar Council election. In live of 
these manifestoes the advocate made 
certain statements in respect of which 


1935 

the Court issued these notices. For 
the sake of convenience the arguments 
of the counsel for the advocate will 
be dealt with in one judgment. In the 
manifesto which is the subject of case 
No. 436 Mr. Ram Mohan Lai stat- 
ed: 

“ The favoured few get tons and tons of 
money every month and also command respect 
because they are on the top already. They are 
above board. The Judge cannot snub them.” 

Coming from a member of the Bar 
this statement is undoubtedly highly 
objectionable. It is a statement to 
which we would have thought no res- 
pectable member of the Bar would 
have committed himself either in pub- 
lic or in private. We are not of the 
opinion however that it constitutes a 
serious contempt of Court, although 
it does imply a certain criticism of 
the Court. It amounts to no more, in 
our opinion, than a technical contempt 
and in the circumstances therefore so 
far as the particular statement is con- 
cerned, we discharge the notice which 
was issued against Mr. Ram Mohan 
Lai. In the manifesto which is the 
subject of Miscellaneous Case No. 437 
Mr. Ram Mohan Lai stated as foL 
lows: A judicial officer however im- 
pertinent, arrogant and conceited, is 
protected while a poor advocate is: 

‘‘ at the mercy of a Judical Oflicer at every turn. 
The Bar Couucil is entitled to bo as jealous about 
the interest cf an advocate as the High Court is 
about a Judicial Oflicer. A report whether cor- 
rect or incorrect by a Munsif may be attended 
with direst consequences against an advocate 
while the j)oor advocate is helpless. The Court 
snubs an advocate and treats him with contempt 
while a mild retort from him is often met with 
direst result.” 

The advocate through his counsel 
has stated that by the words used 
he did not intend to convey any cri- 
ticism either of the subordinate Courts 
or of the High Court. Learned coun- 
sel has argued that interpreting the 
words in their ordinary meaning tliey 
do not imply any reflection upon the 
judiciary'^. We have considered all that 
learned counsel has urged in this res- 
pect and we are of opinion that we 
cannot accept his contention. The par- 
ticular statement must be read along 
with the rest of the manifesto of 
which it forms part, and it is apparent 
to us that what Mr. Ram Molian Lai 
intended to convey by this passage was 
that whilst the judicial officer could 
always look to the High Court or to 
the law for protection — it may be 
against an advocate practising before 
him — when a report made by a judi- 
cial officer in regard to the conduct 
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of an advocate came before the High 
<^ourt for disposal, the advocate 
against whom the report was made 
did not get a square deal. In other 
words, that the High Court before 
whom the reports about the conduct 
of advocates came did not deal with 
these reports in an even-handed and 
impartial manner. That, in our view, .is 
the plain meaning of this passage and 
we are confirmed in our view upon a 
consideration of the terms of the mani- 
festo as a whole. 

Such reflections upon the conduct of 
the Court undoubtedly amounts to con- 
tempt of Court. We hold therefore 
that in uttering and publishing the 
passage complained of Mr. Ram Mo- 
han Lai has been guilty of contempt 
of Court. We convict him of contempt 
of Court and impose upon him a fine 
of Rs. 50. Further, he will pay the 
Government’s costs in connection with 
this case. The statement in respect 
of which notice was issued in case No. 
438 is as follows: 

“ The writer objects to the procedure adop- 
ted by the leaders of the Bar in our High Court 
in certain contempt cases and cases of profes- 
sional misconduct. They invariably, without 
going into the merits of the case, throw him at 
mercy of the Court. I respectfully submit, abject 
■apologies are harmful to the dignity of the pro- 
lession . . . .” 

We have carefully considered this 
passage and the manifesto of which 
it forms part and we are of opinion 
that it does not amount to contempt 
of Court, although the statement is 
highly objectionable and one which we 
are surprised to see in a manifesto is- 
sued by an advocate. We accordingly 
discharge the notice in case No. 438. 
The passage in respect of which notice 
was issued in case No. 439 is as fol- 
lows: 

“ Ministerial Officers under the connivance of 
•of the presiding officers almost everywhere with 
some honourable exceptions accept hribe.s openly 
in the Courts .... No proceedings against me 
can desist me from exposing them who are in 
"the wrong.” 

There can be no doubt whatever 
what was the intention of the writer 
of this passage. He clearly meant to 
convey to those to whom the pamph- 
let in which the passage appears was 
addressed that, with one or two ex- 
ceptions, the subordinate judiciar>" in 
this Province was corrupt, that they 
allowed bribes to be taken in the 
Courts and that they indeed connived 
at this conduct. This, of course, is clear 
oontempt of Court. Mr.Ram Mohan Lai 
was under the impression that he 
was entitled to make the statement re- 
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ferred to and further that in these pro- 
ceedings he was entitled in his defence 
to prove that the statement was true. 
He therefore intimated to the Court by 
a written application that he proposed 
to call more than 1600 witnesses to 
prove his allegation. Later he reduced 
the number of the witnesses which he 
asked this Court to summon to give 
evidence today. He was required by 
the Court to furnish an affidavit slating 
upon what grounds he alleged that any 
of these witnesses would admit the 
truth contained in the passage refer- 
red to. From his affidavit it was per- 
fectly clear that he had no ground 
whatever for alleging that the witnesses 
whom he named would supi)ort him 
in the sweeping allegations he had 
made against the Subordinate Judi- 
ciary. In these circumstances, had the 
leading of evidence in these proceed- 
ings been open to Mr. Ram Mohan 
Lai, we should have refused to sum- 
mon the witnesses whose names he men- 
tioned in his application to the Court, 
Clearly there can be no justification 
of contempt of Court, even assuming 
that the writer of the manifesto be- 
lieved all he stated therein to be true. 
If anything in the manifesto amounts 
to contempt of Court, he is not i>er- 
mitted to lead evidence to establish 
the truth of his allegations. Contempt 
of Court is saying or writing anything 
about the Court which may lower the 
the prestige of the Court or bring it 
into contempt. Learned counsel was 
unable to cite any case in which evi- 
dence had been permitted in justilica- 
tion of an offence in a case for con- 
tempt. Not only therefore was the 
advocate not entitled to lead evidence 
in support of his allegations, l)ut from 
his affidavit it was abundantly plain 
that he had no reason for believing 
that the witnesses he named would 
support him in the very grave and 
sweeping allegations he had made 
against the Subordinate judiebry. 

Learned counsel has contended that 
we ought to take a lenient view of the 
offence of his client in respect that 
the manifesto was written in an excr*ss 
of zeal for the public interest. The 
passage is in a manifesto which the 
advocate issued for the purpose of se- 
curing votes from members of the 
Bar at the recent Bar Count il 
election* It is not uncommon tf> 
tack abuses and to attack persons in' 
an election manifesto whether ilic 
abuses be existent or not, or whetlier' 
the persons deserve the vituperation 
which IS often showered upon tliern 
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in these productions, but to slander 
the whole Judiciary of a Pro- 
vince in an attempt to se- 
cure votes at a Bar Council elec- 
tion is not only contemptible but 
almost criminal in its purpose. Noth- 
ing that learned counsel for the advo- 
cate has been able to say has in any 
way lessened the heinousness of the 
offence which Mr. Ram Mohan Lai has 
undoubtedly committed. If he had been 
of the opinion that abuses existed in 
the subordinate Courts there were 
other methods which he could have 
adopted if he had been truly concern- 
ed with the removal of these abuses. 
Jt is apparent to us however that the 
main consideration present in Mr. Ram 
Mohan Lai’s mind when he wrote this 
manifesto was to secure sufficient num- 
ber of votes to return him as a member 
of the Bar Council. 

Wc accordingly convict Mr. Ram 
Mohan Lai of contempt of Court in 
respect of the passage referred to in 
case No. 439 and wc sentence him to 
a fine of Rs. 200. Further he will pay 
the Government’s costs in connection 
with these proceedings. The passage 
in respect of which notice was issued 
in Miscellaneous Case No. 440 is as 
follows: 

“ I believe you must have seen my name pro- 
minently in the press in connexion with a con- 
tempt of Court case again under the Legal Prac- 
titioners .\ct last year. I was conducting my 
private case. It was not :i case of a client and 
was not a c.rsc of moral tiir[>itude hut even then 
I was punished twice over for the same alleged 
offence. Wc are nelpless. Being a fighter and 
having suffered for the strcngtli of my convic- 
tions I can assure you that 1 will fight for your 
rights us well.” 

In our view this is a clear reflec- 
tion upon the High Court. The writer 
alleges that he was punished twice for 
the same offence and anyone reading 
the ])assage would understand that the 
High Court was responsible for impos- 
ing doul^le punishment uijon the ac- 
cused for the same offence. Further 
the writer infers in the passage that 
he was unjustly convicted, that he luid 
suffered for his convictions and he as- 
sures his audience that he would con- 
tinue to fight as he had fought in the 
past for their rights as well. In our 
view this is a flagrant contempt of 
Court. Wc have listened to all that 
has been urged on behalf of the ad- 
vocate by his counsel. Wc cannot how- 
ever giving clue consideration to all, 
that he has stated, regard this merely 
as a technical contempt. The passage 
clearly shows that no matter what the 
decision of the High Court is, he is 
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going to repeat the conduct for which 
he has already been punished and that 
he has really in effect suffered serious, 
injustice. There can be no doubt that 
such an aspersion upon the Court 
amounts to serious contempt of Court. 
We convict Mr. Ram Mohan Lai of 
contempt of Court in respect of the- 
passage mentioned in Miscellaneous. 
Case No. 440. We sentence him to a 
fine of Rs. 50 and we direct that he 
do pay the Government’.s costs of 
these proceedings. Mr. Ram Mohan 
Lai is ordered to pay all the fines and 
the costs within two months from this 
date. Failing to pay the costs and the 
fine of Rs. 50 imposed in case No. 43T 
Mr. Ram Mohan Lai is sentenced to 
simple imprisonment of one month. In 
default of the payment of the costs 
and the fine of Rs. 200 imposed in case- 
No. 439 Mr. Ram Mohan Lai is sen- 
tenced to a period of simple impri- 
sonment of two months. In default of 
payment of the costs and Rs. 50 fine: 
imposed in case No. 440 Mr. Ram Mo- 
han Lai is sentenced to undergo a 
period of simple imprisonment of one- 
month. The costs of the Government 
Advocate in each case will be Rs. 80.. 

In Miscellaneous cases Nos. 436,. 
437, 438. and 440 notices to show cause- 
wcrc also issued to Mr. Mohammad. 
Shafi, the proprietor of the Imperial! 
press, printers of the manifestoes re- 
ferred to in these cases. In case No. 
440 notice was also issued to a co-pro- 
prietor, Mr. Mohammad Azimuddin.. 
These persons have appeared before us 
today and through their counsel they 
have filed statements in Court. In these, 
statements they say definitely that they 
had no intention to make any asper- 
sion either against the High Court or 
against the Subordinate Judiciary, that 
they were unaware that wlvat they were 
printing contained a contempt of Court 
and further that if they have unwit- 
tingly committed contempt of Court 
they offer an unconditional apology. 

We take into consideration the fact 
that the pamphlets in question were 
printed upon the instructions of a- 
member of the Bar and therefore there 
is some excuse for Mr. Mohammad. 
Shall and Mr. Mohammad Azimuddin. 
and the fact of their explanation that 
they were unaware that what they 
were printing contained anything 

amounting to a contempt of Court. No- 
doubt it is true that they relied en- 
tirely upon the advocate who gave in- 
structions that nothing was being, 
printed that was contempt of Court. 
It is not unreasonable that they should 
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have relied upon the fact that they had 
been instructed to do the printing by 
an advocate^. 

They have undoubtedly in law been 
guilty of contempt of Court in res- 
pect of all the statements except one 
referred to in Miscellaneous Case No. 
438. In view of the unqualified apology 
which they have tendered and of the 
other circumstances which we have re- 
ferred to above, we do not think that in 
justice the Court should impose any 
punishment upon them in respect of 
the offence for which they are guilty. 
We think, in the circumstances, that a 
warning is sufficient in their case. In 
their case the notices will be discharg- 
ed. 

Mr. Ghulam Azhar. proprietor of the 
City Press, Allahabad was ordered to 
show cause in connection with the pas- 
sage referred to in case No. 439. He 
also has tendered an unqualified apo- 
logry and through his counsel and his 
written statement assured the Court 
that it was not his intention to cast 
any aspersion upon the Court. In his 
case also therefore we accept the apo- 
logy and we think that it is unneces*' 
sary to impose any punishment on him 
in respect of the offence of which he 
has been guilty. We consider that in 
his case also a warning will be suffi- 
cient. We discharge the notice in his 
case. 

K.S. Order accordiiujJy. 
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Rachhpal Singh, J. 

Hain Bhajan Kasodhan and another 
— Plaintiffs — Appellants. 

V. 

Matbar Ham and others — Defendants 
—Respondents. 

Second Appeal No. 614 of 1930, De- 
cided on 12th September 1934, from 
decision of Second Addl. Dist. Judge, 
Gorakhpur, D/- 30th August 1929. 

Guardians and Wards Act (1890), S. 29 — 
Sanction given by Court to guardian to 
raise loan — Burden of proof is on minor — 
Alienation by guardian in utter disregard 
of directions of Court’s order of sanction — 
Alienee is not protected by sanction — Hindu 
Law — Alienation, Guardian. 

In ordinary cases it is for the tr.'insfercc to 
prove that a loan, taken by a guardian of Hindu 
minors who constitute a joint family, was for 
the purpose of family necessity. But once the 
sanction under S. 2'J is obtained, the burden of 
proof would sliift and, if the minors come to 
avoid the transfer then it will be for them to 
show that the transfer is not binding upon them. 
Alienation in contravention of the directions of 
the Court sanctioning the alienation, is not pro- 


tected by the sanction. Hence when the guar- 
dian alienates the property in utter disregard of 
the directions in the order the transferees cannot 
claim that they are protected by the sanction. 
As soon as the sanction goes out, the case has 
to be decided like any other case between the 
Hindu minors who are members of a joint family 
and their creditors who have granted a loan to 
their guardian. The mortgagees have then to- 
show that the loan was taken for family neces- 
sity and the amount so taken was paid in satisfac- 
tion of the loan due bj* the father of the minors: 
98 7 C 500, Applied. [P 42 C 2; P 43 C 1, 2] 

H. C. Mukerji — for Appellants. 
Haribans Sahai — for Respondents. 


Judgment. — This is a second appeal 
arising out of a suit instituted by the 
plaintiffs for a declaration. 

One Ganga was the father of Ram 
Lagan, Ram Bhajan and Thakur. Mt. 
Ramkali was the wife of Ganga. When 
Ganga died, all his three sons were 
minors. It appears that some time af- 
ter the death of Ganga, Mt. Ramkali 
made an application to the District 
Judge asking that she should be ap- 
pointed to act as guardian of the per- 
son and property of the three minors 
who constituted a joint family. The 
Court appointed Mt. Ram Kali to act as 
guardian of her three minor sons. 

On 30th April 1921, Mt. Ramkali 
made an application to the District 
Judge asking for permission to create 
a mortgage over a part of the estate 
of the minor (1 anna and 3 pies share) 
in order to pay off certain debts al- 
leged to be due to creditors from the 
father of the minors. On 26th Septem- 
ber 1921, the District Judge granted 
permission to Mt. Ramkali in the fol- 
lowing words; 


Lu biiu j^iiaraian to niort- 
gage usufructuarily 1 anna 3 pies share of the 
minors in Picliaura for not less than R.s. 2,100, 
(two thousand and one hundred) on the condi- 
tion that the whole consideration money is paid 
into this Court on the date of execution of the 
mortgage-deed.” 

After this on 9th June 1922. Mt. 
Ramkali and one of her sons Ram 
Lagan (who has been found to have 
been a minor at the time of tlie exe- 
cution of the mortgage) created a 
mortgage in favour of the defendant- 
respondent No. 1, Matbar Ram, for a 
sum of Rs. 2.800. The money was not 
deposited in Court as directed by the 
order of the District Judge under 
which Mt. Ramkali was permitted to 
create a mortgage. 

Plaintiffs, the other two sons of Gan- 
ga and Mt. Ramkali, instituted a suit 
m the trial Court for a declaration 

Vioo mortgage deed of 9th June 
1922, executed by their mother and 
Kam Lagan was not binding upon 
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them. The defence of the defendants 
%vas that the mortgage was binding up- 
on the plaintiffs as it had been creat- 
ed by their guardian after the sanction 
of the District Judge had been obtain- 
ed. It was further pleaded that the loan 
had been taken by Mt. Ramkali for 
payment of the debts due by the fa- 
ther of the minors. The learned Sub- 
ordinate Judge who tried the case, de- 
creed the suit of the plaintiffs to the 
extent of two-thirds share. Both sides 
appealed to the learned District Judge 
who decreed the suit of the plaintiffs 
in full, on condition of their paying 
to the defendants-mortgagees a sum of 
Rs. 2.037-11-0. Against this decree the 
plaintiffs preferred a second appeal to 
this Court, while the defendants filed 
cross-objections. The cross-objections 
related to a sum of Rs. 700. which had 
not been allowed by the lower appel- 
late Court, and the contention of the 
defendants was that thev should have 
been allowed this amount as well. When 
the case came before me 1 framed two 
issues, which were sent down to the 
Court below for findings. They were: 
(1). Whether the sum of Rs. 700, went 
towards satisfying the debts due from 
the father of the minors? (2) Whether 
the sum of Rs. 1.995. was applied to- 
wards the satisfaction of the debts due 
from the father of the minor? 

The learned District Judge has for- 
warded his findings. He has decided 
that there is no proof that the sum 
of Rs. 700, was due to the defendants 
from the father of the two minor 
plaintiffs. As regards the other sub- 
stantial items in the case, he came to 
the conclusion that the major portion 
of the loan was not proved to havte 
gone towards payment of the debt due 
from the father of the two plaintiffs. 
His finding is that only a sum of 
Rs. 146-8-0 has been proved to have 
gone towards the satisfaction of the 
debt due from Ganga. 

These findings have been challenged 
by the learned counsel appearing for 
the respondents. 

So far as the findings of the learn- 
ed District Judge on the two issues 
are concerned, it appears to me that 
the defendants have no case. 1 he lear- 
ned District Judge considered the 
evidence wliicli Avas produced ^ by tlie 
j^arlics and came to the conclusion that 
the defendants had only been able to 
show that a sum of Rs. 146-8-0 was 
paid towards the debts due by the 
father of the two minors and the rest 
of the case had not been proved. 1 do 
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not see any reason for taking a dif- 
ferent view in second appeal. 

The principal contention raised on 
behalf of the defendant mortgagees by 
their learned counsel is that as the 
transfer was made by a certificated guar- 
dian of the two minors, there was no 
necessity for the defendants to have 
made any inquiries on the question of 
actual necessity or otherwise. S. 29, 
Guardians and Wards Act (8 of 1890) 
lays down that a guardian appointed 
by the Court shall not make any trans- 
fer without the sanction of the Court. 
The effect of the order passed by the 
District Judge granting an application 
for taking a loan is that the creditors 
who lent the money are protected, and 
it is not necessary for them to make 
further inquiries to find out whether 
the loan is really for the benefit of 
the joint family. The sanction of the 
District Judge is in itself a protec- 
tion which they can use in their fa- 
vour. It is not necessary for them to 
go behind the order and to make in- 
quiries to satisfy themselves in order 
to find out whether the Court had 
made an inquiry as to the existence 
and binding nature of the prior debts. 
After a proper sanction has been ob- 
tained from the District Judge by the 
gruadian, the transaction entered 
into between the guardian and the cre- 
ditors will be binding on the minors 
unless they can prove fraud or impro- 
per dealing on the part of the credi- 
tors. This is now a settled view. I 
may point out that there is a great 
deal of difference between the views 
taken by the various High Courts on 
the question as to what amounts to a 
proper sanction. Some of the High 
Courts have held that the order pass- 
ed by the District Judge on the face 
of it must show that inquiries had 
been made by the Court and that the 
result of those inquiries proved that 
there was necessity for taking a loan; 
while other High Courts have held that 
the fact that the order does not show 
that inquiries were made is a mere ir- 
regularity. For the purposes of decid- 
ing this case it is not necessary to 
enter into this question at all. We will 
take it that where a proper sanction 
has been given by the District Judge 
to a guardian to raise a loan and he 
lakes a loan and subsequently the mi- 
nors come to Court to avoid that loan, 
then they must show that the loan is: 
not binding upon them. Where the loan' 
has been taken with the sanction of the^ 
District Judge, the burden of proof 
shifts. In ordinary cases it is for the 
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transferee to prove that a loan taken 
by a guardian of the Hindu minors who 
constitute a joint family was for the 
purix>se of family necessity. But once 
the sanction is obtained, the burden of 
proof would -shift and, if the mi- 
nors come to avoid the transfer, then 
it will be for them to. show that the 
transfer is not binding upon them. 

In the case before me. I have quot- 
ed above the terms under which the 
District Judge granted permission to 
Mt. Ramkali to take a loan. One of 
the conditions laid in the order was 
that the entire amount of the loan ta- 
ken by the guardian would be paid in- 
to Court on the day on which the 
mortgage deed is executed. The other 
was that the guardian was not to 
mortgage the property (1 anna 3 pie 
share) for a sum of less than Rs. 2,100. 
It is conceded that both these condi- 
tions were not complied with. The ef- 
fect of the order of the District Judge 
was that he gave the guardian permis- 
sion to burden the estate mortgaged 
to the extent of Rs. 2,100, and no 
more. But I find that in defiance of 
the terms of the order the guardian 
created a mortgage for a much big- 
ger amount. The result was that the 
estate had to bear a burden which was 
much larger than the amount for which 
the guardian had been given permis- 
sion to mortgage. If it had been a 
case in which the property had been 
sold, it could have been argued that 
it did not affect the sanction, because 
the guardian had been able to obtain 
better terms thus benefiting the estate 
of the minors. But in the case of a 
mortgage the matter is altogether dif- 
ferent. It is quite possible that when 
the learned District Judge gave sanc- 
tion to the guardian to make a mort- 
gage, there were reasons for him for 
passing an order that the amount se- 
cured by the mortgage should be paid 
into Court. It may be that the District 
Judge may have thought tliat when the 
prior creditors claim to recover the 
loans due to them from the father of 
the minors, then he will scrutinise them 
and satisfy himself that the amount 
claimed was rcixlly due. But the mort- 
gagees in the present case, fully know- 
ing the terms of the order of the Dis- 
trict Judge, granted a loan to the 
guardian of the minors which they were 
not justified to do. Not having com- 
plied with the terms of the order of 
the District Judge under which the 
guardian had been permitted to take 
the loan, it is not open to the mort- 
gagees to claim any benefit which they 


would have been entitled to otherwise 
because of the sanction given to the 
guardian. In 98 I C 500 (1), Mukerjee, 
J., took the view that where the pro- 
perty of a minor was alienated by his 
g:uardian in contravention of the direc- 
tions contained in the order of the 
Court sanctioning the alienation, the 
alienation was not protected by the 
sanction. This case appears to me to 
be applicable to the one before me. 
Here also the guardian alienated the 
property in utter disregard of the di- 
rections contained in the order given 
by the District Judge and, therefore 
the transferees under the terms of the 
mortgage deed in question cannot claim 
that they are protected by the sanc- 
tion. As soon as the sanction goes out, 
the case has to be decided like any 
other case between the Hindu minors 
who are members of a joint family and 
their creditors who have granted a loan 
to their guardian. In order to establish 
the fact that the mortgage deed is 
binding on the minors, the mortgagees 
have to show that the loan was taken 
for family necessity and the amount 
so taken was paid in satisfaction of 
the loans due by the father of the 
minors. On this point, as I have al- 
ready remarked, the finding of the 
learned District Judge is against the 
mortgagees with the exception of a 
sum of Rs. 146-8-0. 

For the reasons given above, I allow 
this appeal, modify the decree of the 
Court below and decree the suit of 
the plaintiffs on their paying a sum 
of Rs. 146-8-0 to the defendants-mort- 
gagees within a period of three months 
from to-day. The parties will receive 
and pay costs in all the Courts in 
proportion to their success and failure. 

The cross-objection filed by the de- 
fendants stands dismissed with costs. 
Permission to file Letters Patent Ap- 
peal is granted. 

Appeal allovefl. 

1. Manual Kurmi v. Sbeo Saran, (192G) 98 I O 
500. 
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Kendale and Iqbal Ahmad, J,J. 

Mt. SAeoraJi— Plaintiff— Appellant. 

v. 

Bavi Saivari Devi and others — Defen- 
dants — Respondents. 

First Appeal No. 343 of 1930, De- 
cided on 18th September 1934, from’deci- 

sion of Sub-Judge, Gorakhpur, D/- 26th 
April 1930. 

(a) Hindu Law— Gift-Gift to wife- Herit- 
able estate not transferred in express terms 


44 Allahabad Mt. Sheobaji v. Ram Sawabi Devi ISSS 


— Restraint on donee’s power of alienation 
put by express words — Only limited estate 
held transferred — Transfer of Property Act 
(1882), S. 8. 

In interpreting ft deed of gift by a Hindu in 
favour of a Hindu female, what are known to be 
the ordinary notions and wishes of Hindus with 
respect to the devolution of property should be 
considered and it may be assumed that a Hindu 
knows that, as a general rule, at all events, 
women do not take absolute estate. The deed 
must bo considered as a whole. It is not permis- 
sible to insist upon one portion of the document 
to the exclusion of other portions. In other 
words, the intention of the transferor must be 
gathered by giving legitimate and due effect to 
all the terms of the deed, but when the transfer 
is in favour of a Hindu female, the fact that 
under the Hindu law women do not ordinarily 
get absolute estate of inheritance must be kept in 
view. The principle laid down by the legislature 
in S. 8 that unless a different intention is ex- 
pressed or necessarily implied, a transfer of pro- 
perty passes forthwith to the transferee all the 
interest which the transferor is then capable of 
passtjig in the property, is also not of much 
practical utility when the interpretation of a 
transfer by a Hindu in favour of a Hindu female 
is in question as the words “by necessar}' impli- 
cation’’ in that section do attract the operation 
of the general notion of a Hindu that a Hindu 
woman ordinarily gets an estate for life and not 
an absolute estate : 2 J A 7 (P C), Ref. 

(P 45 C 2] 

In a gift by a Hindu there were the following 
three important features of the document : (l) 

The transfer was in favour of a Hindu wife who 
ordinarily gets an estate for life under the 
Hindu law ; (•>) heritable estate was not by ex- 
press terms transferred to her ; (3) restraint on 
the donee's power of alienation was put by ex- 
press words in the deed : 

Held : that these facts, clearly indicated that 
the donor intended to transfer onlv limited 
estate peculiar to Hindu females in the proper- 
ties gifted. The clause in the deed that the 
powers which the donor had as a /amindar 
should be exercised by the donee did not in anv 
way indicate the transfer of an absolute estate 
in favour of the donee. All that that clause 
meant was that the donee like the donor should 
bo entitled to realize rent, to bring suit for re* 
coverv of rent, to make distraints, etc.: 192S PC 
150. Di.ft. [P 46 C 2] 

(b) Deed — Construction —Judicial decisions 
are not infallible guide. 

Considerations governing the construction of 
one particular document cannot he of much help 
in construing another documimt and. as such, 
judicial decisions dealing with the interpreta- 
tions of document are by no means an infallible 
guide when the construction of a particular 
document is in «iuestion. [1* 45 C 2J 

P. L. lianerji and N. Vpadhiya — for 
Appellant. 

K. N. Katju and Saiikar Saran — for 
Respondents. 

Judgment . — The litigation that has 
culminated in the present appeal owes 
its origin to a deed of gift dated 14th 
August 1916, executed by one Kalap 


Nath in favour of his wife, Mt. Sam- 
pata, and has been occasioned by th& 
uncertamty attending construction of 
deeds of transfer executed in 
favour of Hindu women and the diffi- 
culty in deciding whether an absolute 
estate or a limited estate pecu- 
liar to Hindu females was intended to 
be transferred. The deed of gift of 
1916 is couched in plain and simple 
language and is free from legal techni- 
calities. It begins by reciting that Ka- 
lap Nath is the owner of the pro- 
perties transferred by the deed and 
that he has no male issue and has 
become old. The deed then goes on 
to say that Kalap Nath was very 
pleased with Sampata and “made a 
gift of the shares and houses” with 
all its inherent and adventitious rights 
in her favour and put her in posses- 
sion thereof and that : 

“She should enter into possession of the gifted 
property and enjoy the same, pay the Govern- 
ment revenue and get her name entered in the 
public documents in place of the name of me, the 
executant.” 

Then there is the following clause in 
the deed restraining alienation: 

“She cannot make any temporary or perma- 
nent transfer of any sort without the permissiott 
of me, the executant.” 

The deed concludes by declaring 
that : 

“All the powers which I, the executant, had as 
a zemindar shall be exercised by Mt. Sampat- 
Dubain aforesaid. I, the executant, have no ob- 
jection to this.” 

The family pedigree of Kalap Nath 
Dube, that is explanatory of the par- 
ties to the present litigation, is sim- 
ple except possibly in one respect, 
viz., that Kalap Nath married more 
than one wife. By Mt. Ganga, his 
first wife, be had a daughter named 
Mt. Shcoraji who was the plaintiff in 
the suit, Mt. Sampata, the second 
wife of Kalap Nath, also has a daugh- 
ter, Ram Sawari Debi. Sampata, her 
daughter and her daughter's sons were 
the defendants in the suit. 

Kalap Nath Dube died in the 
1919, leaving certain properties that 
were not included in the deed of gift. 
On lOih September 1929, ^ Sampata 
executed a deed of gift with respect 
to the properties covered by the deed 
of 1916 and also the properties left 
by Kalap Nath at the time of his 
death in favour of her daughter 
daughter’s sons. It was recited in the 
deed that Kalap Nath had made an 
oral will in favour of Sampata " 
respect to the properties owned by 
him at the time of his death. In the 
deed of gift executed by her, Sampata 
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claimed to be the full owner of the 
properties mentioned above and pur- 
ported to make an absolute transfer in 
favour of the donees. 

The plaintiff prayed for a declara- 
tion that the donees of Sampata were 
■entitled to remain in possession of the 
properties gifted to them only during 
the life-time of Sampata and that af- 
ter her death all the heirs of Kalap 
Nath Dube would be entitled to that 
propel ty. The deed of gift of 1916 
was characterized by the plaintiff as 
■“fictitious” on the allegation that Ka- 
lap Nath had no intention to transfer 
his property by the said deed. In the 
.alternative the plaintiff maintained tliat 
by the deed of 1916 only life-interest 
in the property gifted was given to 
Sampata. The plaintiff denied the al- 
leged will recited in the deed of gift 
executed by Mt. Sampata. But as Mt. 
Sampata, as the widow of Kalap Nath, 
was entitled to remain in possession of 
all his properties as a Hindu widow 
during her life time, the plaintiff did 
not claim immediate possession of any 
of the properties in dispute. 

The defence to the suit was that the 
deed of 1916 was an operative docu- 
ment and that full proprietary rights 
in the property gifted by that deed 
were transferred to Mt. Sampata. An 
oral will by Kalap Nath devising the 
properties left by him at the time of 
his death in favour of Mt. Sampata 
was also put forward by the defen- 
dants. 

The learned Judge of the Court be- 
low held that the will set up by the 
defendants was not proved and, ac- 
cordingly. granted the declaration 
prayed for to the plaintiff with res- 
pect to the properties left by Kalap 
Nath at the time of his death, and 
there is no controversy about that 
property in the present appeal. The 
learned Judge however held that by 
the deed of gift of 1916. Kalap Nath 
did intend to, and did as a matter 
of fact, transfer absolute proprietary^ 
rights in favour of Sampata and, ac- 
cordingly. dismissed the claim with 
respect to the properties included in 
that deed. By the present appeal the 
finding of the learned Subordinate 
Judge that by the gift of 1916 Sam- 
pata was made absolute owner of the 
properties gifted in her favour is as- 
sailed. 

It is now admitted that the deed of 
1916 was followed by mutation of names 
in favour of Sampata in the revenue 
papers and that she all along remain- 
ed in possession of the gifted proper- 


ty, and the only question for conside- 
ration is, whether absolute or limited 
estate in the properties gifted was 
transferred in favour of Sampata by 
that deed. 

It is well settled that considerations 
g:overning the construction of one par- 
ticular document cannot be of much 
help in construing another document, 
and, as such. Judicial decisions dealing 
with the interpretation of documents 
are by no means an infallible guide 
when the construction of a particular 
document is in question. But there arc 
certain principles peculiar to transfers! 
in favour of Hindu females that can- 
not be lost sight of, and those prin- 
ciples were laid down by their Lord- 
ships of the Privy Council so far back 
as in the year 1874 in 2 I A 7 (1). 
Their Lordships observed in that case 
that: 

It is not improper to take into consideration 
what are known to ^bo the ordinary notions and 
wishes of Hindus with respect to the devolution 
of property” 

and that: 
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as a general rule, at all events, women do not: 
take absolute estate of inheritance which thcyl 
arc enabled to alienate.” 

It is needless to observe that in -each 
case the deed under consideration must 
be considered as a whole and that it is 
not permissible to insist upon one por- 
tion of the document to the exclusion 
of other portions of the same. In 
other words, the intention of the trans- 
feror must be gathered by giving le- 
gitimate and due effect to all the 
terms of the deed, but when the trans- 
fer is in favour of a Hindu female, 
the fact that under the Hindu Law 
women do not ordinarily get absolute 
estate of inheritance must l)e kept in 
view. The principle laid down by the 
legislature in S. 8, T. P. Act. (4 of 
1882),^ that unless a different inten- 
tion is expressed or necessarily im- 
plied, a transfer of property passes 
forthwith to the transferee all the in- 
terest which the transferor is then 
capable of passing in the property is 
also not of much practical utility when 
the interpretation of a transfer bv a 
Hindu in favour of a Hindu female 
is in question as the words ‘‘bv neces- 
sary implication” in that sect'ion do 
attract the operation of the o-onenl 
notion of a Hindu that a Hindu 
man ordinarily gets an estate for life 
and not an abso lute estate. 

^faulvTe Mohammed Sliumsool Hooda v 
^Sh^ewak Ram. (187G) 2 I A 7=3 Sar 405 



46 Allahabad 


Mt. Sheoraji V. Ram Sawari Devi 


1935 


Mr. Upadhiya, the learned counsel 
for the appellant, mainly relied on the 
clause in the deed of 1916 that pro- 
vides that Sampata would not be 
competent to transfer the property 
without the permission of Kalap Nath 
and contended that that clause de- 
monstrates that absolute estate was 
not transferred to Sampata. 

The learned counsel for the respon- 
dents, on the other hand, maintained 
that according to the true construe^ 
tion of the document of 1916 Sampata 
was given a heritable and transferable 
interest in the properties gifted to her 
and contended that even if the docu- 
ment was not open to that contruc- 
tion, Sampata, at any rate, got a he- 
ritable right in the properties by ope- 
ration of the rule of Hindu Law that 
has been summed up by Mr. Mayne in 
para. 664 of his book on Hindu Law. 
The paragraph runs as follows: 

“Thirdly, immovable property, when given 
or devised by a husband to his wife, is never at 
her disposal, even after his death. It is her stri- 
dbanuin so far that it passes to her heirs, not to 
his heirs. But as regards her power of alienation, 
she appears to be under the same restrictions as 
those which apply to property which she has in- 
herited from a male even though the gift is made 
in terms which create a heritable estate (x). It is 
different if the gift or devise is coupled with an 
express power of alienation (y).’’ 

The learned counsel further in sup- 
port of his argument relied on the de- 
cision of their Lordships of the Pri- 
vy Council in 1928 P C 156 (2). In 
that case their Lordships are report- 
ed to have observed as follows: 

“In their Lordships’ opinion there is nothing 
so far in the deed to cut down the gift or prevent 
the Rani from taking such an estate in tho pro- 
perties, which are the subject of the gift, as a 
wife takes in an immovable property given her by 
her husliand. According to the Hindu hiw, such 
property is taken by her as slridhan and is des- 
cendible to her heirs and not to his, and would 
devolve fir.-t on her daughter and her daughter s 
daughter, and failing them on her daughter sson, 
thus crt'eclually excluding Balwant ; but over 
such propertv, it is stated by ^Ir. ^layiic, para. 
CGI, she would have no right of alienation unless 
tho gift was coupled with an express power of 
alienation, or, as has been hold by this Board, 
unless Iheie are words of siifiicicnt amplitude to 

confer it upon her.’’ ^ t i 

The proposition of law contended for 

by the learned counsel for the res- 
ixindents is in our judgment of no 
help to the respondents in the pre- 
sent case. That proposition is with re- 
ference to stridhanam and can have 
no application to cases where only 
life estate was intended to be tr ans - 

"2rKarsingh Kao w' Bcti Mahalakshmi Ba_h 
192S P O l.')C=10a I C 703=55 I A 180— 
50 All 375 (PC). 


ferred by a particular deed in favour 
of a Hindu female. In passing, we 
may note that in a recent decision in 
1930 P C 239 (3), their Lordships ob- 
served as follows: 

“The proposition that under the Hindu law in 
the case of immovable property given or devised 
by husband to his wife, the wife has no power to 
alienate unless the power of alienation is con- 
ferred upon her in express terms is not sound.” 

It follows that in order to set at 
rest the controversy between the par- 
ties the intention of Kalap Nath as 
disclosed by the deed of 1916 and the 
surrounding circumstances must be as- 
certained. The omission of the use of 
any express words in the deed indicat- 
ing the transfer of a heritable interest 
in the property is significant and can- 
not be lost sight of. There are no 
words in the deed to the effect that 
after the death of Sampata her heirs 
would succeed to the property gifted 
to her. Then there are express words 
in the deed forbidding alienation of 
the property by Sampata without the 
permission of the donor. In short, there 
are the following three important fea- 
tures of the document: (1) The trans- 
fer was in favour of a Hindu wife who 
ordinarily gets an estate for life un- 
der the Hindu Law. (2) Heritable es- 
tate was not by express terms trans- 
ferred to her. (3) Restraint on the 
donee’s power of alienation was put 
by express words in the deed. 

These facts, in our judgment, clear- 
ly indicate that Kalap Nath intended 
to transfer only limited estate pecu- 
liar to Hindu females in the properties 
gifted to Sampata. The clause in the 
deed that the powers which the do- 
nor had as a zamindar shall be exer- 
cised by the donee do not in any way 
indicate the transfer of an absolute es- 
tate in favour of Sampata. All that 
that clause means is that Sampata like 
the donor shall be entitled to realise 
rent, to bring suits for recovery of 
rent, to make distraints, etc. 

The circumstances attending the 
execution of the document also point 
to the conclusion that estate for life 
only was transferred to Sampata. It 
was suggested by the plaintiff that 
Kalap Nath executed the deed of gift 
of 1916 in order to protect Sampata 
from the assertion of adverse claims 
by the other reversioners of Kalap 
Nath. This suggestion of the plaintiff 
is borne out by a passage in the evi- 
dence of Sampata herself. She admit- 
ted that Dwar ka Dube and others rais- 

3 Salig Ram vrBawa Charanjit Lai, 1930 P C 
239=128 I C 265=57 I A 282=11 Lah 645 
(PC). 
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ed objection in connection with the mu- 
tation of her name in the revenue pa- 
pers. Again there is nothing in the 
evidence to suggest as to why Kalap 
Nath should have intended to disin- 
herit the plaintiff, his daughter by the 
first wife. Sampata stated that when 
a daughter was born to her the 
plaintiff got displeased. We are not 
prepared to accept this statement of 
Sampata. We find that Dhanpat Ram, 
the husband of the plaintiff, attest- 
ed two simple money bonds executed 
by Sampata in the year 1919. This 
fact shows that cordial relations exist- 
ed between Sampata and the plain- 
tiff’s husband. 

For the reasons given above, we hold 
that by the gift of 1916 Sampata got 
only life estate in the property gifted 
by that deed. Accordingly we allow 
this appeal and modifying the decree 
of the Court below decree the plain- 
tiff’s suit with costs here and below. 

Appeal allowed. 
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Niamatullah, j, 

Ij. Kirpa Ram— Plaintiff — Applicant. 

v. 

Balah Mam Defendant — Respondent. 

Civil Revn. No. 56 of 1934, Decided 
on 26th September 1934, against order 

of Sm. C. C. Judge, Pilibhit, D/- 24th 
November 1933. 

Limitation Act (1908), S. 20 — Debtor 
paying amount not mentioning as to how it 
is to be appropriated — If creditor appro* 
priates towards interest, such payment ope- 
rates as payment of interest. 

It is possible that interest as such may not be 
paid by a debtor but payment by him may ope- 
rate as payment of interest as would bo the 
case where the creditor has got the right to -ip- 
propriato a payment towards interest and does 
exercise that right. After the exercise of that 
right, no question can arise as to whether the 
payment was made towards principal or interest, 
and the creditor cannot subsequently convert it 

into payment of principal only, because it is for 
nis benefit that he should reconsider his position 
as regards such payment; Case law referred. 

_ . [P 48 C 2] 

G. S. Pathah — for Applicant. 

Shambu Prasad for Shiva Prasad 
Sinha — for Respondent. 

. . . ^ ^ is an application for re- 
vision by the plaintiff whose 

suit for recovery of Rupees 
339-8-0 on foot of a bond dated 
13th Apnl 1929 was dismissed by the 
lower Court (Small Cause Court at 
Pihbhit) on the ground that it was 
barred by hmitation. 

The suit was instituted on 14th Au- 


gust 1933, i. e., more than three years 
from the date of the bond. The prin- 
cipal sum advanced was Rs. 475 which 
earned interest at the rate of 1 per 
cent per mensem. On 22nd March 1930 
a ,'sum of Rs. 275 was paid. This pay- 
will not however save limitation 
the suit was instituted more than 
three years from the date on which 
It was made: The plaintiff relies on 
payment by the defendant of 
Rs. on 15th December 1931. which 
IS alleged to be noted on the back of 
the bond in the handwriting of the 
defendant. The defendant denied the 
bond and payments alleged by the 
plaintiff. The lower Court has not re- 
corded any finding on any other ques- 
tion arising in the case but dismiss- 
ed the plaintiff’s suit on the allegations 
made by him. 

As regards the circumstances ia 
which Rs. 20 was paid by the defen- 
dant the plaintiff’s evidence shows 
that he (the defendant) did not sav 
that the sum was being paid towards 
interest, but the plaintiff and another 
witness of his depose that on the de- 
fendant making the payment the 
plaintiff remarked that it should be 
appropriated towards principal. The 
defendant kept silent. Thereupon the 
plaintiff credited it as part payment 
ot interest, the amount of which was 
m e.xcess of Rs. 20 on that date. Ap- 
parently, the lower Court has not ac- 
thG graphic account which the 
plaintiff and his witness give of the 
manner in which the payment was 
rnade and appropriated nor am I in- 
clined to accept all that the plaintiff 

have stated. In all 
probability, the defendant paid Rs 20 
and the plaintiff accepted it, neither 
side mentioning how the sum was to 
be appropriated. As interest exceeding 
the amount paid was due, the plain- 
tiff naturally appropriated the same to- 
wards It, which he had every right 
to do. In these circumstances, it cannot 
1^ said that the defendant paid Rupees 
20 towards interest as such. 

The learned advocate for the appli- 
^nt has referred to Mitra Vol. 2, p 
923 wherein the author expresses the 
opinion that where interest in e.vxcsl 
of the amount paid is due and the'deb- 
tor does not specifically state that the 
payment is to be appropriated towards 

cncTTs tLt" Proper infer- 

cnce IS that he paid interest as such 

But the view which has been acLpt- 

of ^ Division Benches 

of this Court IS different. In 1930 All. 
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392 ( 1 ) a Divisiou Bench of this 
Court held that a payment cannot be 
•considered to be of interest as such un- 
less it was ‘‘avowedly’’ made towards 
interest. The same view was taken in 
1933 All 453 ( 2 ). I must therefore hold 
that on the view of the evidence taken 
by the lower Court and by myself, the 
sum of Rs. 20 was not paid towards 
interest as such. 

The learned counsel for the appli- 
cant has strenuously contended that if 
the payment in question is not consi- 
dered to be one made towards inter- 
est . it must be taken to have been 
made towards principal and as it ap- 
])cars in the hand-writing of the deb- 
tor, it saves limitation. It is conceded 
that this contention is opposed to the 
decision of a Division Bench in 1933 
All 453 (2) to which I was a party. 
An appeal has been made to me to 
refer this question to a Division Bench. 

3 heard counsel at length in order to 
satisfy myself that reasonable doubt 
can be entertained as regards the 
soundness of the view taken in that 
case. If I had entertained such doubt 
1 would have acceded to the counsel’s 
request. 

In my opinion it is not correct to 
say that in circumstances like those ap- 
pearing in this case, the debtor must 
be considered to have paid part of the 
yirincipal. .A similar argument was ad- 
vanced in the case above referred to 
and the Bench observed: 

“In our opinion this argument is based on a 
{ailacv and proceeds on the assumption that 
Nvliere interest is not paid as such, that is, the 
•debtor does not clearly mention that the pay- 
ment made by him was to be appropriated to- 
wards interest, it should be considered to have 
been paid by him towards principal. To our 
mind this is a wholly erroneous assxunption. A 
debtor may pav a certain amount in part satis- 
faction ol wbat is due from him without caring 
to specify that the sum is to be appropriated to- 
wards interest or principal. The payment will 
not bo con''idercd to be the payment of interest 
as such and will not save limitation on that 
footing. The creditor may, however, appropn.ye 
such pavmcnt towards interest, as he is entitled 
lodo underS. f.l. Contract Act. The position 
then is that though interest was not paid as 
sneh, pavmenl made bv the debtor was lawfully 
appropriated towards interest. 

considered to be payment in part satisfaction of 

1 am unable to discover any flaw in 
this reasoning. I may usefully amplify 
it Ss. 59 to 61, Contract Act deal 
with the subject of appropriation of 
navmcnts. In terms the y relate to cases 

— Singb^Oo. V. Sircar & Co., 19a0 All 
^92=127 I C 581=:.V2 All 459. 

o "Ram Prasad v. Binaek Shukul, 1933 All 153 
=144 I C 899=55 All 032. 


in which “several distinct debts are 
due.” It is arguable that principal and 
interest due under the same transac- 
tion cannot be considered to be dis- 
tinct debts within the meaning of S. 
59, Contract Act. In 1922 P C 233 
(3), their Lordships expressed them- 
selves as follows: 

“There is a debt due that carries interest. 
There arc moneys that are received without 
a deduite appropriation on the one side or on 
the other, and the rule which is well established 
in ordinary cases is that in those circumstances 
the money is first applied in payment of interest 
and then when that is satisfied in payment of 
the capital . . . They therefore think that the 
moncY received must be applied in the ordinary 
way, first in the reduction of the interest, and 
when that is satisfied in the reduction of the 
Iirincipal. ’’ 

This case is an authority for one 
of two propositions: (1) either that 
principal and interest should for the 
purposes of Ss. 59 and 61, Contract 
Act, be considered to be distinct debts 
or (2) if they form part of the same 
debt, the principles of Ss. 59 to 61 
arc nevertheless applicable to them. In 
either case, it is open to a creditor 
to appropriate a sum paid by his deb- 
tor without specifying whether it was 
paid towards interest or principal, to 
appropriate it towards overdue inter- 
est. If the creditor appropriates it to- 
wards overdue interest, the same 
should be considered to have been sa- 
tisfied to that extent there and then. 
Is it open to the creditor to say sub- 
sequently when the question of lirni- 
tation arises in a suit between him 
and his debtor that the payment was 
made towards principal? He had a 
right to treat it as payment towards 
interest and he appropriated it to- 
wards it. The sum having been thus 
appropriated payment towards interest 
to that extent became an accomplished 
fact. It is possible that interest as such 
may not be paid by a debtor but pay- 
ment by him may operate as payment 
of interest as would be the case where 
the creditor has got the right to ap- 
propriate a payment towards interest 
and does exercise that right. After the 
exercise of that right no question can 
arise as to whether the payment was 
made towards principal or interest. In 
the present instance it is the plain- 
tiff’s own case that he had appropriat-* 
cd it as part of the interest due. 

The argument put forward before 
me and Avhich seems to have been 
3, Meka Vonkatadari v. Partbasaiatbi Appa 
Row, 1922 P C 233=61 I C 31=48 I A 
150=44 Mad 570 (P 0). 
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somewhat countenanced in 1918 Cal 
891 (4) is based on the assumption 
that in a case like this there are only two 
alternative hypotheses, namely, that the 
payment was towards interest or prin- 
■cipal as such. As pointed out in 1933 
All 453 (2) there is a third hypothesis, 
namely that the debtor did not make the 
payment specifically towards interest as 
such or principal as such. Cases are 
easily conceivable in which a debtor' 
may not apply his mind to the ques- 
tion whether he should make the pay- 
ment towards interest or principal. In 
such a case, whether the payment was 
of interest or principal would depend 
upon the manner in which the creditor 
exercises his option. If he treats it as 
payment of interest, it becomes a pay- 
ment of interest and cannot be subse- 
quently converted into payment of 
principal only because it is for the be- 
nefit of the creditor that he should re- 
consider his position as regards such 
payment. The fallacy lurking in the 
•appellant’s contention is that it fails to 
recognise that the debtor may not pay 
interest as such but a payment may 
operate as one towards interest by the 
action of the creditor. 

Lastly, the learned advocate relied 
upon the endorsement in respect of 
the payment of Rs. 20 said to be in 
the handwriting of the defendant as 
acknowledgment. It is in these terms: 
■“Received Rs. 20 in respect of this 
bond.” These words do not imply any 
subsisting liability in respect of any 
debt remaining due after the payment 
of Rs. 20. They are consistent with 
Rs. 20 being the only sum due under 
the bond which was paid in final sa- 
tisfaction thereof. In my opinion the 
endorsement is not such acknowledg- 
ment as would save limitation. The re- 
sult is that this application for revi- 
sion is dismissed with costs. 

K.S. Applicatio n cJ ismissefl. 

4. Hem Chandra Biswas v. Puma Chandra 
Mukherji, 1918 Cal 891=35 I C C38=44 
Cal 5G7. 
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Kendalb, J. 

Datiatray Maliadaji Phachiis — Plain- 
tiff — Applicant. 

V. 

llama Datt Sharma — Defendant — Op- 
posite Party. 

Civil Revn. No. 39 of 1934, Decided 

on 13th August 1934, from decision of 

Munsif, Banda, D/- 21st December 1933. 

Civil P. C. (I 9 O 8 ), Ss. 115 and 151 — Court 
•considering matter judicially and refus- 
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ing to exercise discretion under S. 151 — 
S. 115 does not apply. 

Section 115 cannot be applied to cases 
where the Court has considered a matter 
judicially and .has refused to exercise its discre- 
tion under S. 151 so that no question of jurisdic- 
tion arises at all. [P 49 C 2] 

Mtishtaq Ahmad — for Applicant. 

K. Verma — for Opposite Party. 

Order. — The present application is 
stated to be one for the revision of 
an order of the Munsif of Banda, 
dated 21st December 1933, rejecting 
an application for an order restoring 
to the Munsif’s file an application for 
review of a previous order, dated 1st 
November 1933, rejecting the appli- 
cant’s plaint. A preliminaiy objection 
was raised that the provisions of S. 
115, Civil P. C., would not apply in 
a case like this, where the Munsif had 
merely refused to exercise the powers 
vested in him under S. 151, Civil P. 
.C. It was however submitted on be- 
half of the applicant that the order 
of the Munsif showed that he was 
dealing with the matter not under S. 
151. but under O. 47, R. 7, Cl. (2). 
Civil P. C., and that in this he was 
wrong because the application for re- 
view had been rejected, not in conse- 
quence of the failure of the applicant 
to appear, (he did in fact appear 
through his pairokar or agent), but in 
consequence of his failure to make up 
the deficiency in court-fees. There has 
been some argument on this point, 
but I do not propose to discuss it at 
length, because it is quite clear from 
the Munsif’s order that he did believe 
that he was dealing with the matter 
under S. 151. He remarks at the end 
of his order: 

“ After taking into consideration the entire 
circumstances, I am satisfied tliat there are no 
extenuating ciicumstajices in favour of the ap- 
plicant on (acts as well to justify the exercise 
of the power conferred under S. 161, Civil P. C.” 

The matter might therefore be dis- 
posed of summarily on the ground 
that S. 115, cannot be applied to the 
case because the Munsif has consider- 
ed the matter judicially and has re- 
fused to exercise his discretion under 
der S. 151. so that no cjuestion of ju- 
risdiction arises at all. There are how- 
ever circumstances in which this Court 
would itself be justified in exercising 
its discretion under S. 151 and set- 
ting aside the order of the Munsif. 
If the circumstances immediately at- 
tending the Munsif’s order rejecting 
the application for review arc consi* 
dered by themselves and without re- 
ference to what went before they 
might justify this Court in setting aside 


Dattatrax V. RAMA Datt (Kendall, J.) 



60 Allahabad Dattatray v. Eama Datt (Kendall, X) 1935 


the order. The plaint had originally- 
been rejected on 1st November 1932 
on the ground that the court-fee paid 
was insufficient: but subsequently on 
22nd July 1933 the Munsif conditional- 
ly allowed an application for review 
of this order on the condition that 
the balance due for court-fees was 
paid in full within 25 days, that is to 
say by leth August 1933. On that date, 
according to the affidavit filed by the 
applicant, he appeared and stated that 
the money had not yet been received 
from Bombay, but might arrive at any 
moment, and it did actually arrive by te- 
legraphic money order the same even- 
ing after the Court was closed. 

But when the applicant appeared in 
Court on 17th August the Munsif said 
that he had already dismissed the ap- 
plication for review at 10 a. m. If 
these were the only circumstances to 
be considered, namely, that the Mun- 
sif had believed the case to be a good 
one for review, and that the condition 
imposed by him had only been no- 
minally violated — the money having 
been available on the last date allow- 
ed and having been proffered in Court 
on the following day as soon as the 
Court opened — it might be held that 
the Munsif had acted with too much 
rigour in rejecting the application for 
review and had in consequence not 
acted judicially in refusing to set that 
order asi-de at a subsequent stage un- 
der S. 151. There are however other 
circumstances in the case that I am 
bound to take into consideration. 

The suit concerned is one of a num- 
ber instituted by the liquidator of a 
certain company whose headquarters 
were at Bombay. The company was one 
that had carried on business by grant- 
ing loans on receipt of certain fees. It 
had received fees from some persons 
and was consequ- ntly indebted to them, 
and it had issued loans to other per- 
sons which had not been repaid, and 
consequently had claims against them. 
The company went into voluntary li- 
quidation in 1930, and the liquidator 
was apyjoinie 1 for the purpose of realis- 
ing the money from the debtors and 
I)ayiT;g it to the creditors of the firm, 
lie had instituted suits all over the 
country, and I am informed that 126 
suits involving about Rs. 29.000 
instituted in Banda district alone. The 
liquidator however had no money to 
start with and when the suits were 
f.led in the Court of the Munsif of 
Banda on the last day of limitation, 
namely, 1st August 1932 through the 
liquidator’s agent, it was impossible for 


him to provide the money xiecessary 
for the court-fees, so that the plaints 
were filed on insufficient court-fee 
stamps. I do not know what the cir- 
cumstances of the other suits were^ 
but in the present suit the order sheet 
shows that on two dates after the fil- 
ing of the plaint, namely, on 3rd Sep- 
tember 1932 and 15th October 1932 
further time was allowed by the Court, 
and it was not until 1st November 1932 
that the plaint was finally rejected im- 
der R. 11, O. 7. 

It may be noted that the Court had 
no option but to reject the plaint un- 
der the provisions of this rule, and 
that the order rejecting the plaint was 
a “decree” within the definition of 
S. 2 Civil P. C. On 3rd January 1933' 
however the applicant applied for res- 
toration. of the suit, and the Munsif, 
rightly appreciating that the only re- 
medy of the applicant was either an 
appeal against the decree or an appli- 
cation for review, treated it as an ap- 
plication for review', and allowed time 
for the payment of the necessary fees. 
These fees were paid and, as I have 
already remarked, on 22nd June 1933- 
the order passed w'as that the applica- 
tion for review w’as conditionally grant- 
ed provided that the court-fees were 
paid in full within 25 days. What hap- 
pened after that I have already des- 
cribed. I am not in a po-sition to say 
w'hy the Munsif believed that there 
w'ere good grounds for granting a re- 
view if this condition were fulfilled. An 
affidavit had been filed in his Court 
showing the difficulties under whidi the 
liquidator w’as labouring. But these 
difficulties how'ever real in themselves, 
had nothing to do w'ith the ground set 
forth in O. 47 as good ground for 
a review, and I am therefore of opi- 
nion that this order of 22nd July 1933 
was in itself not a proper order. 

If it had been a proper order and 
if the application for review had subse- 
quently been rejected because the 
money had been proffered by the ap- 
plicant only a few hours after the ex- 
piration of the period allow’ed to him, 
then, in my opinion, the Court w'ould 
have been acting with judicial discre- 
tion in accepting the money and allow- 
ing the review. As however there were 
no proper grounds for allowing a re- 
view at all, I shall not be justified in 
using the powders vested in this Court 
by S. 151, of the Code in interfering 
with the order passed. The application, 
is therefore dismissed wdth costs. 

K.S. Aj^plicatioii dismissed. 
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SULAIMAE, C. J. AND BAJPAI, J, 

Municipal Board of Mainpuri De- 
fendant — Appellant. 

V. 

Ajudhia Prasad and another — Defen- 
dants — Respondents. 

Second Appeal No. 686 of 1931, Deci- 
ded on 28th September 1934, from deci- 
sion of Addl. Sub-Judge, Agra, D/- 6th 
February 1931. 

(a) U. P. Municipalities Act (2 of 1916)’ 
S. 175 — Defective warrant issued against 
defaulter — Defaulter cannot plead that dis- 
tress was unlawful — But stranger can al- 
lege that warrant is unlawful. 

If somo amount is due from a person and a 
warrant is issued against him, and there is a 
defect in the form of that warrant, it will not be 
open to the defaulter to plead that the distress 
was unlawful; but it does not entitle the board 
to say that it is not open oven to a stranger to 
allege that the warrant was unlawful. 

[P 52 C 1] 

(b) U. P. Municipalities Act (2 of 1916), 
S. 326 — Larger amount claimed in notice — 
Simply because claim is reduced in-plaint, 
suit should not be dismissed. 

The mere fact that a larger amount was claim- 
ed in the notice does not in any way prejudice 
the person to whom the notice is sent in the pre- 
paration of his defence nor docs it in any way 
prevent him from making proper amends. And 
there is no provision which authorizes a Court 
to dismiss the suit if the amount claimed in the 
notice has been subsequently reduced at the time 
of the institution of the suit. In proper cases 
this factor might be taken into consideration in 

connexion with the order regarding costs. 

[P 52 C 2] 

Krishna Murari Lai — for Appellant. 

M uhammad Ismail, N. P. Asthana, 
M. L. Chatitrvedi and B. N. Sahai for 
Respondents. 

Balpai, J. — This is a second appeal 
by the Municipal Board of Mainpuri 
who was defendant 1 in the Court 
below. The plaintiff, Ajudhia Prasad, 
brought a suit for the recovery of a 
sum of Rs. 1,500, which he claimed as 
damages from the two defendants. The 
second defendant was the Secretary of 
State for India in Council. The allega- 
tions contained in the plaint were that 
the plaintiff was an advocate practising 
at Agra, that on 23rd March 1929, 
when the plaintiff was working at his 
place with his clients the plaintiff’s 
horse and carriage were distrained by 
the defendants when as a matter of 
fact nothing was due from the plaintiff, 
and as a result of this wrongful action 
the plaintiff suffered damages. It was 
stated in the plaint that the plaintiff 
had served a notice claiming Rs. 5,250 
as the amount of damages, but the 


plaintiff was advised to claim in the 
suit the moderate sum of Rs. 1,500 
only as compensation for the wrongful 
distraint. None of the defendants ad- 
mitted their liati ity, although they con- 
ceded that the horse and carriage of 
the plaintiff were wrongfully attached. 
The Municipal Board of Mainpuri al- 
leged that it was through the neglig- 
ence of either the Collector of Agra 
or the Collector of Mainpuri that the 
attachment was made of the plaintiff's 
property. . 

The facts appear to be that certain 
projection dues were due from one 
Khiali Ram minor. The plaintiff had 
married the sister of Khiali Ram, and 
on the date of the attachment, Khiali 
Ram was living with Pandit Ajudhia 
Prasad at Agra. The letter that was 
sent by the Municipal Board of Main- 
puri to the District Magistrate of 
Mainpuri asking the latter to take ac- 
tion for the recovery of the dues was 
undoubtedly a misleading letter. It was 
said that the dues were to be realised 
from Pan-dit Ajudhia Prasad, Vakil, 
Mohalla Gurki Mandi, Agra guardian 
of Khiali Ram minor. The letter that 
was sent by the District Magistrate 
of Mainpuri to the Distri<^t Magistrate 
of Agra, was to the effect that dis- 
tress by seizure of rnovable property 
belonging to the said Pandit Ajudhia 
Prasad should be made for the realisa- 
tion of a sum of Rs, 109-11-0. The 
Amin went to the spot and in spite of 
protest made by Pandit Ajudhia Pra- 
sad attached the latter’s horse . and 
carriage. Some correspondence follow- 
ed between the plaintiff and the Munici- 
pal Board of Mainpuri, but the plain- 
tiff had to serve a notice and had 
subsequently to file the present suit. 

The Court of first instance decreed 
the plaintiff’s suit for nominal damages 
in the sum of Rs. 5 against defen- 
dant 1. His suit was dismissed against 
defendant 2. and the costs of the se- 
cond defendant were directed to be 
borne by the plaintiff. The plaintiff 
and defendant 1 were ordered to pay 
their own costs. 

On appeal the learned Additional 
Subordinate Judge decreed the plain- 
tiff’s suit for Rs. 15 and varied the 
order of the Court of first instance 
regarding costs. He directed that the 
pla-ntiff should get the total costs in- 
curred by him in the Court below from 
defendant 1, and that if the Secretary, 
of State had recovered any costs from 
the plaintiff in pursuance of the decree 
of the trial Court then the plaintiff 
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■would be entitled to get it back from 
the Municipal Board of Mainpuri. 

In second appeal by the Municipal 
Board of Mainpuri it is contended that 
the plaintiff’s suit should have been 
dismissed against the appellant. From 
the very start the case of the Municipal 
Board has been that there was no ne- 
gligence on their part and that the 
attachment was due to a mistake in 
the office of cither the District Magis- 
trate of Mainpuri or the District Ma- 
gistrate of Agra. The letter that was 
sent by the Municipal Board was con- 
sidered by the lower appellate Court, 
and it has arrived at a definite finding 
that there has been an interpolation in 
that letter subsequent to its despatch. 
The word “minor” was not put down 
originally, but that it has been subse- 
quently added. We are bound by this 
finding and in any event there can be 
no doubt that the letter of the Board 
was misleading. It did, even on the 
Board’s showing mislead the District 
Magistrate of Mainpuri who directed 
the property of Pandit Ajudhia Prasad 
to be seized. The initial responsibility 
lay with the Board and it is not pos- 
sible for them to shift that responsi- 
bility on the other defendant. The suit 
of the plaintiff therefore on the merits 
was rightly decreed against the Muni- 
cipal Board. 

It was however contended by learned 
counsel on behalf of the Board that 
under S. 175, U. P. Municipalities Act, 
a distress or sale made under the Act 
shall not be deemed unlawful on account 
of an error, defect or want of form in 
the bill, notice, warrant of distress, 
inventOir>' or other proceeding relating 
thereto, and the argument was that 
the mere fact that a mistake^ crept into 
the letter sent by the Municipal Board 
to the District Magistrate of Mainpuri 
would not make the distress unlawful 
so as to enable the plaintiff to file 
a suit for damages. VVe think that 
the scope of this provision of law is 
different. If some amount is^ due from 
a person and a warrant is issued 
against him and there is a defect m 
the form of that warrant it 
will not be open to the defaulter to 
plead that the distress was unlawful, 
but it docs not entitle the Board to 
say that it is not open even to a 
stram’'cr to allege that the warrant was 
unlawful. It was then argued that the 
notice sent to the Board was bad and 
therefore the plaintiff is not entitled 
to maintain the suit. The argument 
is developed in the /ollowing manner: 
S. 326, provides that: 


“ No suit shall bo instituted against a Board 

until the expiration of two months 

next after the notice in writing has been, in the 
case of a Board, left at its office .... explicitly 
stating the cause of action, the nature of the re- 
lief sought, the amount of compensation claimed 

1 1 

It is said that in the present case 
the amount of compensation claimed in 
the notice was Rs. 5,250 and as the- 
plaintiff in the suit limited the claim 
to^ Rs. 1,500 the suit should be dis- 
missed. We are unable to accede to 
this contention. It is conceded that 
it would have been open to the plain- 
tiff to amend his plaint after it had 
been filed and to reduce the amount 
of his claim, but wlmt is contended 
is that if an excessive amount was 
claimed in the notice and if the plain- 
tiff, being better advised, reduced his 
claim in the suit then the suit should 
be dismissed. The wording of the sec- 
tion does not warrant this interpretation 
and there seems to be no principle 
underlying the argument. It is said 
that the object of this provision of 
law is to enable the defendant to pre- 
pare his defence and, if so advised, Jto 
make amends. The mere fact that a 
larger amount was claimed in the notice 
does not in any way prejudice the per- 
son to whom the notice is sent in the 
preparation of his defence nor does 
it in any way prevent him from mak- 
ing proper amends. The second para- 
graph of the section makes it clear 
that if sufficient amends have been 
tendered to the plaintiff then the plain- 
tiff will not be entitled to recover any 
sum in excess of the amount so ten- 
dered and shall pay all costs incurred 
by the defendant after such tender. 
It would therefore appear that even 
in the case of an excessive demand a 
penalty is imposed on the plaintiff only 
if sufficient amends have been tendered. 
There is no provision which authorises 
a Court to dismiss the suit if the 
amount claimed in the notice has 
been subsequently reduced at the time 
of the institution of the suit. In pro- 
per cases this factor might be taken 
into consideration in connexion with 
the order regarding costs. We are of 
the opinion that the plaintiff had the 
option to abandon a portion of his 
claim. 

Finally, it was said that the order ol 
the Court awarding full costs to the 
plaintiff against defendant 1 was not 
justified and that we should restore 
the order of the Court of first instance 
on ^ this point. It appears that the 
action of the Municipal Board was im- 
proper from the very start. They sent 
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a misleading: letter to the District Ma- 
gistrate and upon the findings of the 
lower appellate Court they have been 
guilty of tampering with a document. 
They did not agree to express any 
regret for their conduct, and we think 
that the lower appellate Court ex^- 
cised a correct discretion in awarding 
full costs to the plaintiff against the 
Municipal Board. We think the view 
of the lower appellate 'Court is cor- 
rect and we dismiss this appeal with 
costs. 

K.S. Appeal dismissed, 
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SUIiAIMAN, C. J. AND BaJPAI, J. 

{Firm) Puttu Lal Kunji Lal — Plain- 
tiffs — Appellants. 

V. 

(Firm) B. Jagannath — Defendants — 
Respondents. 

First Appeal No. 13 of 1934, Decided 
on 27th September 1934. 

Limitation Act (1908), Art. 85 — Open ac- 
count is continuous or current consisting of 
series of transactions — Dealings having items 
on one side only are not mutual accounts. 

An open account is one which is continuous or 
current uninterrupted or unclosed by settlement 
or otherwise consisting of a series of transactions. 
An account current is an open or running ac- 
count between two or more parties or, an account 
which contains items between the parties from 
which the balance due to one of them is, or can 
be ascertained, from which it follows that such an 
account comes under the term of an open ac- 
count, in so far as it is running, unsettled or un- 
closed. ilutual accounts are such as consist of 
reciprocity of dealings between the parties and do 
not embrace those having items on one side only 
though made up of debits and credits ; G C L J 
158 and G Mad H C R 142, Foil. [P 54 C 1] 

The account between the parties was open and 
current but there never was an occasion when 
the balance stood in favour of the defendant, and 
from the nature of the dealings it was clear that 
there never was a possibility of the balance 
standing in favour of the defendant : 

Held : that it could not be said to be mutual 
and that Art. 85 did not apply. - [P 54 C 1] 

P. M. L. Verma — for Appellants. 

Panna Lal — for Respondents. 

Baspai, J. — This is an appeal from 
an order of remand and the appeal 
is directed to the decision by the Court 
below that the plaintiffs’ claim with 
the excei>tion of a small sum of 
Rs. 49-13-3 is barred by time. The 
plaintiff alleged in his plaint that he 
had a firm of commission agents deal- 
ing in betel leaves at Mohoba in the 
district of Hamirpur, and that the de- 
fendant was a firm dealing in betel 
leaves in the city of Aligarh. The 
plaint went on to say that the defen- 


dant purchased betel leaves from the 
plaintiff’s firm between 17th Novem- 
ber 1926 to 17th November 1928 of 
the value of Rs. 10,095-1-9 and P^id 
Rs. 9,426-7-6 up to 16th November 
1928 and as such a balance of Rupees 
668-10-3 was due to the plaintiff from 
the defendant under account. This sum. 
together with interest was claimed in 
the plaint. 

The lower appellate Court has held 
that as the suit was instituted on 10th 
August 1931, the claim for the price 
of articles supplied before 10th Au- 
gust 1928 was barred by time. There 
were two other dates which were con- 
sidered — one was 16th November 1928 
when the defendant sent Rs. 50 — to 
the plaintiff and the other was 17th 
November 1928 when the plaintiff sent 
betel leaves of the value of Rs. 49-13-3 
to the defendant. ^ The Court below 
held that the plaintiff: 

“had the option to credit the sum of Rs. 50 the 
entire balance due on 16th November 1928,'* 

and therefore the sum of Rs. 49-13-3, 
the price of the goods supplied on 17th 
November 1928 was within time on the 
date of the institution of the suit. In the 
appeal before us it is contended that 
the plaintiffs’ suit is not barred by 
time for any amount. The first submis- 
sion is that this is a suit for the ba- 
lance due on a mutual open and cur- 
rent account under Art. 85, Limitation 
Act, and therefore the time from 
which the period begins to run is the 
close of the year in which the last 
item admitted or proved is entered in 
the account. We have come to the con- 
clusion that the account between the 
parties was neither, on the pleadings 
nor on the evidence produced by the 
plaintiff a mutual open and current 
account. The facts are that the plain- 
tiff supplied betel leaves to the de- 
fendant from time to time and the 
defendant paid the price there- 
of from time to time and 
this went on up till November 1928. 
Before November 1928 there were 
transactions up till May 1928, and 
therefore if the account was not mutual 
open and current, the transactions that 
took place up till May 1928 could not 
be considered in the present suit be- 
cause they would be barred by time. 
In 6 C L J 158 (1), Mukerji, J., says: 

“Now it is well settled that an open account is 
one which is continuous or current, uninterrup- 
ted or unclosed by settlement or otherwise con- 
sisting of a series of transactions. An account 
current is an open or running account between 

1. Ram Pershad v. Harbans bingb, (1907) G G 
L J 158. 
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two or more parties or an account which con- 
tains items between the parties from which the 
balance due to one of them is or, can be ascer- 
tained from which it follows that such an ac- 
count conies under the term of an open account, 
in so for as it is running, unsettled or unclosed. 
Mutual accounts are such as consist of recipro" 
city of dealings between the parties and do not 
embrace those having items on one side only, 
though made up of debits and credits.” 

In support of these propositions the 
learned Judg:e referred to the judg-ment 
of Holloway, J., in 6 M H C R 142 (2). 

where that learned Judge observed 
that: 

‘‘in order that accounts might be mutual there 
must be transactions on each side, creating inde- 
pendent obligations on the other, and not merely 
transactions which create obligations on the one 
side, those on the other being merely complete or 
partial discharges of such obligations.” 

We agree with the above observa- 
Itions.^ Applying the test laid down 
therein we have got to see whether 
the accounts between the parties can 
be said to be a mu-tual, open, and cur- 
rent account. It may be conceded that 
it was an open and current account in- 
asmuch as it had not been closed, but 
it cannot be said to be mutual. The 
plaintiff in his statement before the 
Court said that there never was an 
occasion when the balance stood in 
favour of the defendant and from the 
nature of the dealings it is clear that 
there never was a possibility of the 
balance standing in favour of the de- 
fendant. For all practical purposes the 
plaintiff purchased betel leaves on be- 
half of the defendant and sent them 
to the defendant. The defendant used 
to pay the price thereof from time to 
time to the plaintiff and as mention- 
ed before the accounts never reveal- 
ed that the defendant paid more than 
what was due to the plaintiff. Re- 
nance was placed by the learned coun- 
sel for the appellant on the case of 
1928 All 236 (3). The facts of that 
case were entirely difl'erent. The plain- 
tiffs there wore commission agents and 
they after having obtained some mar- 
gin money purchased and sold grain 
on belialf of the defendants with the 
result that on occasions the balance 
stood in favour of the defendants when 
the transaction resulted in a profit and 
at others it stood against the defen- 
dants when the transaction resulted in 
a loss. At the time of the institution 
of the suit there was a great deal of 
loss and the plaintifTs therefore brought 
the suit for the recovery of that 
amfnini. It was held that the pa rties 

2. Tfirada v. Oaclici, (IftTl) r> M TI C It 142. 

3. Dan Daval v. I’carev Lai, 1928 All 230=103 

I C 094=50 All 015. 
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stood to each other in a dual relation- 
ship and there was a mutuality of deal- 
ings and that the suit was within tirne 
under Art. 85, Limitation Act. This 
case therefore does not help the plain- 
tiff and we have no hesitation in hold- 
ing that Art. 85, Limitation Act, does 
not apply to the present case. 

It was then contended that Art. 83 
was applicable but that relates to a 
contract to indemnify and in the pre- 
sent case there was no such contract 
between the parties nor can Art. 115 
apply, for the present suit cannot be 
said to be a suit for compensation for 
the breach of any contract. It is a 
suit for the recovery of a certain sum 
of money due for articles supplied to 
the defendant. A lukewarm argument 
was advanced before us to the effect 
that Art. 52 would be applicable to 
the facts of this case, but it is clear 
that there was no fixed period of cre- 
dit in the present case and that arti- 
cle has no application. 

The main contention of the plain- 
tiff was that the dealing between the 
parties was a continuous dealing and 
therefore there was only one cause of 
action which cannot be divided. Re- 
liance in this connection was placed 
upon the case of 1916 Cal 580 (4). 
The basis of the decision in this case 
was that the claim was not barred by 
limitation because of the application 
of the proviso to S. 20, Limitation Act. 
It was held that where a cheque is 
signed by the debtor and paid in part 
payment of the principal of a debt, 
the cheque being subsequently signed, 
the Proviso to S. 20, Limitation Act, 
was complied with and the suit was 
within limitation. It was not necessary 
to decide anything further but their 
Lordships towards the end of their 
judgment relied upon the case of 18 
C B 325 (5). at p. 334 and they quot- 
ed the following passage from that 
judgment : 

‘‘Where a tradesman has a bill against a party 
for any amount in which the items are so con- 
nected together that, it appears that the dealing is 
not intended to terminate witli one contract, but 
to he continuous, so that one item, if not paid, 
shall be united with another and form one con- 
tinuous demand, the whole together forms but 
one cause of action and cannot be divided.” 

The English case is not an autho- 
rity for the proposition that for pur- 
poses of limitation, in the case of a 
continuous demand, the whole forms 

4. Ivedar Nath v. Dinahandbn Saha, 1916 Cal 

530=31 T C 626=42 Cal 1043, 

5. Bonsev v. Wordsworth, (1666) 18 C B 325= 

25 L J C P 205=2 Jur N S 494=4 W R 

666 . 
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but one cause of action. The ques- 
tion there was a question of jurisdic- 
tion and it was held that in a case 
like this although a part of the cause 
of action might arise in a different 
place, for purposes of jurisdiction the 
•entire cause of action must be deemed 
to be one. We are not prepared 
to extend the principle contained 
therein to a question of limitation more 
•especially when we find that we have 
got to decide the case on the basis 
of a legislation which was enacted in 
the year 1877 long after 1856. For the 
same reasons we are not prepared to 
follow the case of 1923 Bom 113 (6). 

The case which is very similar to the 
facts of the present case is 1921 All 
325 (7). It was held there that in the 
case of a tradesman’s account for 
goods sold and delivered to the cus- 
tomer from time to time, in respect 
•of each item the liability to pay and 
the period of limitation commences on 
the date of the delivery of that par- 
ticular item. In a suit by a tradesman 
for the price of goods sold and deli- 
vered from time to time, the custo- 
mer having from time to time made 
payments without specifying any par- 
ticular item for which the payments 
were made, the limitation was govern- 
ed by Art. 51 in respect of each 
item as delivered. The plaintiff in a 
case like this is, of course, .entitled to 
appropriate the payments to the earlier 
items in the account but not to credit 
them to the entire balance due up to 
date in the sense of saving lirnitation 
for each and every item. This is what 
has been done by the lower appellate 
Court in the present case. The item 
of Rs. 50 has been allowed to be 
credited towards earlier liabilities but 
the suit for the remaining balance has 
been held to be beyond time on the 
ground of limitation. There is no 
force in this appeal and is dismissed 
with costs. 

The defendant has filed cross-objec- 
tions regarding the sum of Rs. 50. 
We have held already that the Court 
below was right in allowing the plain- 
tiff to appropriate this sum towards 
the earlier purchases. There was no 
specification by the defendant when he 
made this payment that it should be 
applied towards any particular debt and 
the plaintiff was therefore justified in 
.appropriating it towards an earlier ac- 
coun t. The mere fact that there is 

cT^Najan Ahmect v. Saleinahomcd, 19*23 Bom 
113=:77 I G 943. 

7. Abdul v. Munna Lai, 1921 All 325=03 
I C -135. 
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some similarity between the figure of 
Rs. 50 the amount paid by the defen- 
dant and the figure of Rs. 49-13-3 
the price of the goods supplied does 
not show in the absence of any other 
evidence that this sum had to be 
dited towards the purchase of 17th 
November 1928 and could not be ap- 
propriated towards an earlier liability 
at the option of the plaintiff. 

There is no force in the cross-objec- 
tions and we dismiss them also with 
costs. 

Appeal and 

cross-objections dismissed* 
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Beisnet, J. 

Mt. Uaidari Begum — Applicant, 

V. 

Jawad Ali — Opposite Party. 

Criminal "Misc. Eef. No. 533 of 1933, 
Decided on 20th September 1934. 

(a) Criminal P C. (1898), S. 491— Divorced 
Mahomedan lady applying under S. 491 for 
custody of her minor child — High Court^held 
should not entertain application — Applicant 
should move District Judge under Guardian 
and Wards Act. 

A M<ahomedan Indy bad been divorced by her 
husband, her son aged four voars remaining with 
him. She applied to tho High Court under 
S. 401 that her minor son be brought before the 
Court and bo delivered to her by her husband 
because under Mahomedan law the mother was 
entitled to the guardianship of a child under 
seven vears of age. 

Held: that tho applicant should seek her 
remedy under a special Act, viz., Guardian and 
Wards Act, by an application to tho District 
Judge, and the High Court should not exercise 
its discretionary power under S. 491 specially as 
it was more convenient that the case should be 
considered under tho Guardian and Wards Act. 

[P 56 C 1, 2] 

(b) Letters Patent (All.) S. 10— No Letters 
Patent appeal lies from order passed in exer- 
cise of criminal jurisdiction of one Judge. 

A Letters Patent appeal does not lie from an 
order passed in the exercise of criminal jurisdic- 
tion of one Judge. [P 5S C 1] 

Tej Bahadur Sapru, Kabir Jafri and 
S. M. Husain — for Applicant. 

Muhammad Ismail — for the Crown. 

K. Masud Hasan — for Opposite Party. 
Bennet, J. — This is an application 
which has been made to this Court 
under S. 491, Criminal P. C., by Mt. 
Haidari Begum who was married to the 
opposite party Saiyed Jawad Ali Shah 
known as the Mian Saliab of Gorakh- 
pur. The application is that the minor 
son aged 4 years of the parties should 
be brought before this Court and be 
delivered to the applicant. It is stated 
tliat on 29th July 1933, the applicant 
left Gorakhpur to go to the house of 
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her father in Lucknow and she ex- 
pected her husband to follow with the 
child, but her husband did not come 
or send the child, and on the 2nd 
August, she received a letter from her 
husband divorcing her. Her husband 
has kept the child. She has therefore 
made this application as under the 
Mahomedan law the mother is entitled 
to the guardianship of a child under 
7 years of age. Now, the first question 
which arises is whether this Court 
should exercise its discretionary power 
under S. 491 in this matter. The dis- 
cretionary power is given by the fol- 
lowing words: “Any High Court may, 
wherever it thinks fit, direct.” In the 
present case it appears to me that 
there is another form of procedure 
which may be adopted by the applicant 
under the Guardian and Wards Act, 
and the question is which of these 
forms of procedure should be adopted 
in the present case. I will briefly re- 
fer to the sections of the Guardians 
and Wards Act, 8 of 1890, which 
apply. Under S. 7 the Court may ap- 
point a guardian for a minor. The 
Court is not tied do^vn to select as 
guardian the natural guardian under 
the personal law of the minor; that is, 
the Court in the present case is not 
bound down to appoint the mother as 
guardian. The criterion in S. 7 is: 

Whero tlie Court 5s satisfied that it is for the 
welfare of a minor Unit an order should bo 
made.” 

Under S. 12 (1) the Court may direct 
that the person having the custody of 
the minor shall produce him. It is 
therefore open to the Court of the 
District Judge of Gorakhpur to en- 
tertain an application under S. 12 for 
tlve production of this minor. Under 
S. 45 (1) fa) if the person having the 
custody of a minor objects to produce 
him or cause him to be produced in 
compliance with a direction under sec- 
tion 12 (1) such person in liable to 
a fine not exceeding Rs. 100, etc., and 
to detention in civil jail until he under- 
takes to produce the minor or cause 
hin^ to 1)C i>roiIuced. The District Court 
therefore can enforce its order for 
]>roduclion of the minor by detention in 
the civil jail. There is no doubt there- 
fore that under the Guardians and 
Wards .'\cl, the District Court has 
powers to compel the prociuc- 
lioii of a minor from the custody of 
iinv person. Now, the following con- 
siderations arise in regard to the two 
inetliods of procedure which are open 
to tlie applicant in this case: 

(1) Tlic power under S. 491, Criminal 
P. C., is a general power of the nature 
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of a Habeas Corpus. The power under 
the Guardian and Wards Act, is a 
power under a Special Act, dealing 
with a -special subject, that is, the sub- 
ject of minors. I consider that where 
there is a Special Act dealing with a 
special subject resort should be had 
to that Act instead of to a general pro- 
vision. In the present case it is more . 
desirable that the matter should be . 
heard under the Special Act because 
there are provisions in the Special Act 
•such as S. 7 which indicated to the 
Court how it should procee, whereas 
in the general provision in S. 491, 
Criminal P. C., there are no special 
provisions to indicate to the Court as t 
to how it should proceed in the case 
of a minor. No doubt sub-S. (1) (a) ! 
states that the person when produced 
should be dealt with according to law, 
and therefore the Court may refer to the 
Guardians and Wards Act, as indicat- 
ing the law on the subject, but it ; 
appears to me that it is more con- 
venient that the case should be con- 
sidered under the Guardians and Wards 
Act. 

(2) The next point is that under the- 
Guardians and Wards Act, the inquiry 
could be made at Gorakhpur where- 
the husband and the child arc residing 
and where the applicant has been re- 
siding up till lately, as it is stated that 
she left Gorakhpur on 29th July 1933. 
Learned counsel informs me that as. 
far as he has been able to ascertain 
there arc no rules for procedure framed! 
as yet under S. 491 (2). It will there- 
fore be difficult, if there is an inquiry 
under S. 491 (2), to know under what 
rules that inquiry should proceed as 
no special rules have yet been framed. 
The suggestion is that the procedure 
should be by affidavit on each side. 

I do not consider that procedure by 
affidavit is at all as satisfactory as 
procedure by the examination of wit- 
nesses who are produced in Court and 
subjected to cross-examination. The- 
Court cannot however make an inquiry 
by the hearing of witnesses under 
S. 491, Criminal P. C., and if it did; 
a great deal of time would be taken; 
up and it would be inconvenient, 
for the witnesses to make the long 
journey of 200 miles from Goraklipur 
to this Court. 

(3) The third point which occurs to 
me is that it is a general rule of 
procedure that where Courts of diffe- 
rent rank have jurisdiction then an ap- 
plication should be made in the lowest 
Court which has jurisdiction. Accord- 
ingly the application would be more 
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properly made in the District Court 
at Gora4chpur. I may instance for ex- 
ample the case of criminal revisions 
where in numerous rulings this Court 
has laid dowm that an application in 
revision should be directed in the first 
instance to the Sessions Judge, al- 
though in that case the Sessions Judge 
himself cannot dispose of the matter, 
but can only forward it to this Court. 
Another example would be in the case 
of further inquiry into a criminal com- 
plaint which has been dismissed. No 
doubt it would be open to this Court 
to direct such a further inquiry, but 
there is also no doubt that if an ap- 
plication were made to this Court and 
the fact was that no such application had 
been made to the District Magistrate 
or to the Sessions Judge, then this 
Court would direct that the application 
should be made to one of those Courts. 

(4) The next point is whether the 
proceedings in the present case ought 
to be criminal or civil. Learned counsel 
referred to a ruling reported in 12 
Bom L R 891 (1). In that case, which 
was heard in the year 1910 by a Single 
Judge, the question of taking action 
under the Guardians and Wards Act 
was not mentioned. The case however 
appears to have been different because 
the allegation was on behalf of the 
wife that her husband had attacked the 
person in charge of their two boys and 
had forcibly taken those two boys away. 
In the present case there is no such 
allegation of force as the suggestion 
is that the wife left her home at 
Gorakhpur and the child remained 
there. Learned counsel suggested that 
there was an element of fraud because 
the husband had undertaken to fol- 
low her with the boy. But that is a 
matter for subsequent inquiry. In the 
present case the husband is admittedly 
a religious leader of the Muslim com- 
munity in Gorakhpur known as the Mian 
Saheb and is so described in the head- 
ing of the application. It does not 
appear desirable that religious leaders 
should be brought into the criminal 
Courts where the matter can be dis- 
posed of by the Civil Courts. 

(5) The next point is that an order 
by the High Court under S. 491, Cri- 
minal P. C., would not bar a party 
from making an application to the Dis- 
trict Judge under the Guardian and 
Wards Act. The proceedings in this 
Court therefore would not be final and 
it is not desirable that this Court 
should take proceedings which are not 

i Zara Bibi v. Abdul Razzak, (1910) 12 Bom 
L R 801=8 I C 018=11 Cr L J 087. 
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final unless there is such urgency in 
the matter that a remedy does not 
exist otherwise. As I pointed out in 
the present case a remedy can be ob- 
tained just as soon from the District 
Judge under the Guardians and Wards 
Act, as from this Court. There is no 
advantage therefore from the point of 
view of urgency in applying to this 
Court. 

(6) The real issue which has to be 
decided is, who is to have charge of 
this child ? Whether this question is 
decided by this Court under S. 491, 
Criminal P. C., or decided by this 
Court on an appeal from the order of 
the District Judge appointing a guar- 
dian under the Guardians and Wards 
Act, is the matter to be considered. 
In the procedure under S. 491, Criminal 
P. C., this Court will have to decide 
merely on affidavits, but on an appeal 
from the District Judge this Court will 
have before it the record of the evi- 
dence of mtnesses on either side who 
have been subjected to cross-examina- 
tion. In such an appeal this Court will 
have very much more material and bet- 
ter material to enable it to form an 
opinion on the matter. Procedure by 
affidavit is only suited for interlocutory 
matters in which only a temporary de- 
cision is to be given. Where there is 
to be a decision of a permanent nature 
such as the permanent custody of this 
child, I am of opinion that procedure 
by affidavit is eminently unsuitable. 
Consequently it is much better that the 
procedure should be under the Guar- 
dians and Wards Act, and that after 
a full inquiry the matter should come 
to this Court. That procedure will be 
final procedure and the disadvantage 
of two proceedings, one criminal and 
one civil, will be avoided. 

(7) I find that the rulings on which 
learned counsel for applicant relies, re- 
ported in 12 Bom L R 891 (1), refers 
not to S. 491, Criminal P. C., but to 
certain rules made by the Bombay High 
Court under that section. On p. 894 
the learned Judge stated: 

*■ And while it appears by S. 491 to be left en- 
tirely to the discretion of the Court, whether it 
should or should not direct the person to be 
brought before it to be dealt with according to 
law, where the person has so been brought be- 
fore it, K. 794 appears to deprive the Court of all 
further discretion and commands that in the 
absence of cause being shown against the rule, 
which of course is a very diflerent thing from 
allowing the Court to exercise its discretion, oven 
where technically the cause is inadequate, the 
Court shall pass an order that the person or per- 
sons improperly detained shall be delivered to 
the person entitled to their custody.*’ 

On p. 895 the Court observed: 
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Now were wo in tho same position as the 
English Courts are under writs of Habeas Cor- 
pus under S. 491, I should have had, I think, very 
great ditficulty in acceding t otbo argument of 
Mr. Jiunah for the opponent, an argument which 
hasallfUlong had m_v complete sympathy. But I 
have felt throughout a very great difficulty aris- 
ing out of the actual words of S. 491 read with 
R. 794.'» 

These questions show that the Court 
acted because it felt itself constrained 
to act by virute of the R. 794 of the 
Bombay High Court Rules, and that 
if it had had a discretion in the matter 
the Court would not have acted under 
S. 491, Criminal P. C. In the present 
case there are no rules framed by this 
•Court under S. 491, Criminal P. C., 
•Cl. (2), and therefore the discretion of 
this Court under S. 491, Criminal P. C., 
is not fettered. The ruling therefore 
is no authority for the proposition that 
the Bombay High Court would have 
acted under S. 491, Criminal P. C., in 
the present case. For all these rea- 
sons I consider that this Court ought 
not to exercise its powers under S. 491, 
Criminal P. C., and I leave the ap- 
plicant to apply for her remedy to the 
District Judge of Gorakhpur. I there- 
fore refuse to take action on this ap- 
plication. 

Learned counsel applies for permis- 
sion to file a Letters Patent Appeal 
under S. 10, Letters Patent, and at 
the same time he informs me that he 
considers that such permission is not 
necessary for him to file an appeal. 
All that I can say in this matter is 
that in Letters Patent, S. 10 of this 
Court it is laid down that a Letters 
Patent Appeal docs not lie from an 
i order passed in the exercise of crimi- 
•nal jurisdiction of one Judge. Accord- 
ingly I consider that I cannot grant 
permission for a Letters Patent Ap- 
peal. 

(N. B. — For Letters Patent Appeal 
under Cl. 10 and for the application 
under Cl. 12, Letters Patent, for the 
guardianship of the minor child: sec 
A I R 1934 All 606 and 722 (2), res- 
pectively, Ed.). 

p.K. Apiylication dismissed. 
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KeNDAT.Tj, j. 

}i amhohor Misii — Applicant. 

V. 

Chaiurghun Ti’a/ — Opposite Party. 

Civil Revn. No. 57 of 1934, Decided 
on 9lh October 1934. 

(a) Evidence Act (1872). S. 91— In proof 
of such matter” includes in disproof of it.” 

'I’ho toriJi “ill proof of such matter” miist 
cany with it the term “in disproof of it,” 


because if evidence were to be admitted on one 
side, it would have to be admitted on the other. 

[P 59 0 1] 

(b) Limitation Act (1908), S- 20 — Debtor 
making payment for purposes of saving limi- 
tation -Payment is of principal. 

Where both parties agree at the time of en- 
dorsement of payment that it should be made 
for the purposes of saving limitation the inten- 
tion is to appropriate payment towards principal. 

[P59 0 1] 

Kanhaiya Lai Misra — for Applicant. 
K. Verma — for Opposite Party. 

Order. — This is a plaintiff’s applica- 
tion under S. 25, Small Cause Courts 
Act. The trial Court has dismissed his 
suit on the ground that it is barred 
by the law of limitation. He sued on 
a promissory note, dated 18th June 
1930. A few days before the expira- 
tion of the three years’ period, an en- 
dorsement was made on the promissory 
note purporting to be a recital of the 
payment of Rs. 10, and it was claimed 
that this saved limitation. The Court 
however has found that in spite of the 
endorsement and in spite of the fact 
that both parties at the time intended 
the endorsement to save limitation no 
payment was actually made, and in 
consequence the claim of the plaintiff- 
applicant had become time barred when 
the suit w^as filed. 

The decision is attacked on several 
grounds which I may take in order. 
In the first place, it is argued that as 
the endorsement was made on the pro- 
missory note and purported to recite 
a payment of Rs. 10. no evidence 
should have been admitted to prove 
that the payment had not been made* 
and the Court in allowing such evi- 
dence violated the provisions of S. 91 
Evidence Act. The position was that 
the parties had arranged that the en- 
dorsement should be made in order to 
attract the provisions of S. 20, Limita- 
tion Act, and this w'as a matter that 
was “required by law to be reduced to 
the form of a document,” and no evi- 
dence was admissible in proof of such 
matter except the document itself, 
namely, the endorsement. There is no 
doubt to my mind that the matter 
was one which was required by the 
provisions of S. 20, Limitation Act, to 
l:>e reduced to the form of a document: 
and no evidence could be given in proof 
of that matter except the document 
itself. It has certainly been argued 
by Mr. K,amla Kant Verma for the 
opposite party that the evidence that 
was offered was not in proof of the 
matter, but in disproof of it, namely, 
to show that no payment had been 
made. I think however that the term 
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“in proof of such matter” must carry 
with it the term “in disproof of it,” 
because if evidence were to be admit- 
ted on one side, it would have to be 
admitted on the other; and I am there- 
fore of opinion that S. 91, Evidence 
Act precludes this oral evidence, and 
in consequence it must be assumed for 
the purposes of this case that the pay- 
ment was made. , 

The next point taken is that, this 

being the case, part payment of the 
principal has been proved under S. 20, 
Limitation Act, and consequently a 
fresh period of limitation had to be 
computed from the date of the en- 
dorsement. It has been pointed out 
that in the plaint the plaintiff-appli- 
cant claimed that the payment was a 
part payment not of principal, but of 
interest. That part of the plaint lias 
has been read out to me, and it ap- 
pears that although the plaintiff did 
not in terms state that the payment 
was one towards the interest, he did 
at any rate in the figures which he 
gave at the foot of the plaint imply 
that the payment had been appropriat- 
ed towards interest and not towards 
the principal. The argument then used 
for the opposite party is this. Under 
sub-S. (1). S. 20: 

“Where interest on a debt is ... . paid as such 
by the person liable to pay the debt “ 

the payment will save limitation, but 
it must be paid as such by the debtor, 
that is to say, the debtor who makes 
the endorsement must specify that the 
payment is towards interest if it is to 
be effective payment under this sub- 
section. 

It is clear that there was no such 
specification in this case and the appli- 
cant’s case is that the alleged pay- 
ment was made towards the principal, 
so that there was no necessity for any 
specification by the debtor. But Mr. 
Varma’s argument is that the payment 
was not one towards principal, because 
the creditor, i. e., the plaintiff-appli- 
cant, did appropriate it towards in- 
terest, and the consequence is that 
S. 20 Limitation Act, will not apply 
at all. There is some support for this 
argument in the case of 1933 All 453 
(1) which has been followed more rc- 
iCently by a Single Judge of this Court. 
But I think it is possible to distinguish 
the present case, because both parties 
lagrecd at the time of the endorsement 
I that it should be made for the purpose 
of saving limitation, and therefore I 
tliink tlier<^_CcUi_be no doubt that at 

1* Rainprasad v. Binaek Sbukul, 1933 All 453 
=144 I C 899=65 All C32. 


that time the intention was to appro- 
priate the payment (which we must 
assume to have been made) towards 
the principal and not towards int^est. 
It was held in a Division Bench of 
this Court in the case of 1930 All 392 
(2), that where there has been no speci- 
fication of such a payment to show 
whether it is to be appropriated to- 
wards principal or interest it must be 
held to have been intended that the 
payment was forwards principal. There 
might be some difficulty in applying 
this principle to every case, because of 
the manner in which the Act is worded, 
and because of the later decision of a 
Bench of this Court to which I have 
already referred. In the circumstances 
of the present case however I think 
it is clear that the payment was in- 
tended to be made towards principal, 
and no matter whether the plaintiff 
afterwards changed his mind and chose 
to regard the payment as one towards 
interest as he apparently did at the 
time of drafting the plaint, it was 
nevertheless on 29th May 1933 effec- 
tive to start a fresh period of limita- 
tion. 

This being so, it is unnecessary for 
me to consider the further contention 
of the applicant tliat the endorsement 
amounts to an acknowledgment under 
S. 19, Limitation Act. I allow the ap- 
plication with costs in this Court, set 
aside the decree order of the trial 
Court and direct that the suit be de- 
creed. As the question relating to the 
admission of the oral evidence was not 
raised in the trial Court, I pass no 
order as to costs In that Court. 

K.S. Applicatio7i allowed, 

~2. M. B. Singh & Co. v. Sircar & Co., 1930 All 
39-2=127 I G 581=52 All 459. 
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Be^^net, J. 

Phonsia — Applicant. 

V. 

Emperor — Opposite Party. 

Misc. Criminal Case No. 603 of 1933, 
Decided on 3rd November 1933, 

Criminal P. C. (1898), Ss. 369, 403 and 
526 — Accused discharged — Application to 
review order of discharge refused — Another 
complaint on same facts to same Magis- 
trate — Transfer application — Held review 
application was against provisions in S. 369 
— Proper procedure was not to file fresh 
complaint but to apply to Sessions Judge to 
set aside order of discharge. 

On a previous complaint the Magistrate sum- 
moned the accused and after hearing the evi- 
dence of the complainant discharged tlie accused. 
After that the complainant made an application 
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to the Magistrate to review his order of dis- 
charge. This was refused by the Magistrate, 
whereupon the complainant filed another com- 
j>laint on the same facts in the same Court and 
applied for transfer of the case: 

Helil : pthat the application for review was 
clearly against the provision laid down in S. 369. 

Held further : that under S. 403, explanation, 
the discharge of the accused is not acquittal for 
the purpose of that section which would prevent 
the accused being again tried for the same offence. 
But if the transfer application is granted and the 
case is transferred to another ^lagistrate and 
that ^lagistrate convicts the accused, the situa- 
tion would arise that the accused would have 
been discharged by one Magistrate and without 
that, order of discharge being set aside, the ac- 
cused would be convicted by another ^lagistrate 
on the same charge. The correct course for the 
complainant to adopt would have been to make 
an application under S. 439 to the Sessions Judge 
or the District Magistrate asking for the order of 
dischareo to be set aside and further inquiry to 
be made, [P 60 C 1, 2] 

Avibika Prasad Dube — for Applicant. 

Order. — This is an application for 
transfer of a criminal case on a com- 
plaint which was made under Ss. 494 
and 498 Penal Code. The applicant 
is the complaint. On a previous com- 
plaint the Magistrate in question sum- 
moned the accused and after hearing 
the evidence of the complainant dis- 
charged the accused on 15th June 1933. 
After that the complainant made an 
application to the Magistrate to re- 
view his order of discharge. Such an 
application was clearly against the pro- 
vision laid down in S. 369 'Criminal 
P. C., which states that no Court, 
when it has signed its judgment, shall 
alter on review the same except to 
correct a clerical error. The Magis- 
trate refused to review his judgment 
on 3rd July 1933. After that the com- 
plainant filed another complaint on the 
same facts in the Court of the Joint 
Magistrate. It is true that under S. 
403 c-Kplanation, the discharge of the 
accused is not acquittal for the pur- 
pose of that section w'hich would pre- 
vent the accused being again tried for 
the same offence. But if the present 
application is granted and the case is 
transferred to another Magistrate and 
[that Magistrate convicts the accused, 
the situation would arise that the ac- 
cused would have been discharged by 
one Majjisiratc and Avithout tliat order 
of discharge being set aside, the ac- 
cused would be convicted by another 
Magistrate on the same cliarge. I do 
not think that that is a desirable re- 
sult. The correct course for the com- 
plainant to adopt would have been to 
make an application under S. 436, Cri- 
minal P. C., to the Sessions Judge 
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or the District Magistrate asking foi; 
the order of discharge to be set aside 
and further enquiry to be made. It 
is still open to the complainant td 
adopt that course as apparently there 
is no limitation for such an applica*^ 
tion. That being so, I do not consider 
that the transfer should be granted and 
I think it is desirable for the complain- 
ant to pursue the remedy laid do\vT»' 
in S. 436 Criminal P. C., and iha^ 
he ishould not be allowed to have his- 
case transferred to another Magistrate 
until action has been taken under that 
section and further enquiry has been? 
ordered by the Sessions Judge or the 
District Magistrate. I do not think that 
I am called upon to decide what 
course the complainant should pursue 
in regard to the second complaint for 
which he now asks for transfer. The 
application therefore is refused. 

K.s. Application refused, 

A. I. R. 1935 Allahabad 60 

Bei^net, J. 

Kunji Lai — Accused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 830 of 1933, Deci- 
ded on 23rd January 1934. 

(a) Criminal P. C. (1908), S. 561-A and 
S. 369 — Scope of — Power of review is not 
allowed in criminal cases — Remedy of 
aggrieved party is to move Local Government. 

There is no definite provision for a review of 
judgment in S. SGl-A. Criminal P. C. Review is 
a definite method of procedure and if the legis- 
lature intended by the Amending Act 18 of 1923 
to make a provision in the Code for review, there 
would have been a definite section dealing 
with a right of review and laying down the con- 
ditions under which that right could be exercised. 
S. 501-A does not confer any new powers bub 
merely declares that such inherent powers as the 
Court may possess shall not be deemed to be 
limited or aficcted by anything contained in the- 
Code. There never has teen an inherent power 
in the High Court to alter or to review its own. 
judgment in a criminal case once it has been, 
pronounced and signed except in cases where it 
was passed without jurisdiction or in default 
of appearance without an adjudication on the- 
merits. The remedy of a person aggrieved by an 
order of the High Court is to apply to the Local. 
GoverJimeut to exorcise its powers : 1927 Lalv 
139; Held Overruled by lOLah 1 = 110 IC 221= 
1928 Lah 462 and 1928 Oudh 402, Diss from. 

[P 61 C 2; P 62 C 1, 2] 

(b) Criminal P. C. (1898), S. 403— Trial of 
second complaint after order of discharge ork 
first complaint is not barred — Court has- 
jurisdiction to transfer second complaint to- 
another Court for trial. 

There is no bar to the trial of a second com- 
plaint by the same ^fagistrate who had dismissed, 
the first compi ain t and passed an order of dia 
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charge. Where a Magistrate has jurisdiction to 
try a second complaint, he has jurisdiction? to 
transfer it to another Magistrate for trial : 9 All 
85; 1895 A TT 2/ 86; 29 All 7 and 1914 All 179, 
Bef to. [P63C1] 

Dhi Dayal — for Applicant. 

Judgment. — This is an application on 
behalf of one Kunji Lai asking for 
review of an order of this Court dis- 
missing an application in Criminal Re- 
vision which had been signed and seal- 
ed before the application for review 
was made. The first question was whe- 
ther such an application for review lies 
as learned counsel contends under S. 
561-A, Criminal P. C., or whether such 
an application is barred by the provi- 
sions of S. 369, Criminal P. C. In 
the Criminal Procedure Code. Act 10 
of 1882. S. 369, appeared in the form: 

“ No Court, other than a High Court, when it 
has signed its judgment, shall alter or review the 
same, except as provided in S. 395 or to correct a 
clerical error.” 

This section was reproduced in 
somewhat similar terms in the Crimi- 
nal Procedure Code of 1898: 

No Court, other than a High Court, when it 
has signed its judgment, shall alter or review the 
same, except as provided in Ss. 395 and 484 or to 
correct a clerical error.” 

In 1923 there was introduced into the 
Code a new S. 561-A which laid down: 

• “ Nothing in this Code shall be deemed to 
limit or affect the inherent power of the High 
Court to make such orders as may be necessary 
to give effect to any order under this Code, or to 
prevent '’abuse of the process of any Court or 
otherwise to secure the ends of justice.” 

It was contended by learned coun- 
sel that this section gave a right of 
review and that the section being per- 
fectly general would apply to S. 369 
and override it. At the same time that 
this section was introduced in 1923, 
there was an alteration made in S. 
369 which now reads as follows: 

” Save as otherwise provided by this Code or 
by any other law for the time being in force, or 
in the case of a High Court established by Royal 
Charter, by the Letters Patent of such High 
Court, no Court, when it has signed its judg- 
ment, shall alter or review the same, except • • • 
to correct a clerical error.” 

It is to be noted that in S. 369 
there is no reference to review being 
allowed by S. 561-A. The reference 
in S. 369 as it stands at present to 
the Letters Patent is in the case of 
Allahabad to Ss. 18 and 19 which pro- 
vide that where there is an original 
criminal trial by the High Court the 
trial Court may reserve any point or 
points of law for the opinion of the 
High Court and on such a reserva- 
tion: 

“ Tho said High Court shall have full power 
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and authority to review the case or such part of 
it as may be necessary.” 

This is also provided in the Cri- 
minal Procedure Code in S. 434 and 
the same words “review the case” are 
used in Sub-S. (2), S. 434. Thete is 
also provision in S. 395 for a review 
of an order where a sentence of 
whipping cannot be inflicted and in S. 
484 there is provision for the Court 
accepting an apology for an interrup- 
tion. These three sections of the Code, 
395, 484 and 434 are evidently the sec- 
tions which are referred to by the 
words “save as oUierwise provided hy 
this Code” in S. 369, Learned coun- 
sel however argued that S. 561-A could 
also come under these words “Save as 
othenvise provided by this Code,” but 
in S. 561-A there is no definite pro- 
vision for a review of judgment. I am 
of opinion that review is a definite 
method of procedure and that if the 
legislature intended by the Amending 
Act, Act 18 of 1923, to make a pro- 
vision in the Code for a review there 
would liave been a definite section 
dealing with a right ■ of review and 
laying dowm the conditions under 
which that right could be exercised. 
In the case of the Civil Procedure Code 
there is a definite provision for review 
in S. 114 and there is an order of the 
Code, O. 47, dealing with the circum- 
stances under which a review is per- 
mitted. If a review were intended by 
the Criminal Procedure Code there 
would have been some definite provi- 
sion of this nature. 

I now come to the rulings on the 
point. Learned counsel relied on two 
rulings: one reported in 1927 Lah 139 

(1) . and the other in ^28 Oudh 402 

(2) . Each of these rulings was by a 
Single Judge. The Oudh ruling re- 
ferred to the Lahore ruling as autho- 
rity for the proposition that a right of 
review exists under S. 561-A, Crimi- 
nal Procedure Code. But the Lahore 
ruling has been definitely overruled in 
1928 Lah 462 (3). This was a ruling 
by two Judges and they specifically 
held that the previous ruling by Broad- 
way J., was incorrect, and one of the 
Judges stated that Broadway. J: 

” has authorized me to say that he is not satis- 
fied with his judgment in that case and he is 
inclined to the view which I have just expressed.” 

On p. 463 it was held in regard to 
S.^61-A: 

1. Mathura bas v. Emperor, 1927 Lah 139= 

99 I C 1039=28 Cr L J 239. 

2. Emperor V. Shiva Datta, 1928 Oudh 10-2 = 

111 I C 5f3=29 Cr L J 893—3 Luck CSO. 

3. Raju V. Emperor, 1928 Lah 402=110 I C 

221=29 Cr L J 669=10 Lah 1. 
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“ It does not confer any new powers, but 
merely declares that such inherent powers as the 
iCourt may possess shall not be deemed to be 
limited or affected by anything contained in the 
Code . . . There never has been an inherent power 
in the High Court to alter or review its own 
judgment in a criminal case once it has been 
pronounced and signed except in cases where it 
was passed without jurisdiction or in default of 
appearance without an adjudication on the 
merits. With this view all the Courts in India 
are in accord. 3Mr. Mchtab Singh contends that 
the introduction of this section has altered the 
law and given to the High Court power to do 
something which it could not do before. As I 
have already pointed out, this is not the case. 
The instances of inherent powers possessed by 
the High Court given in S. 5G1-A, namely, to 
make such orders as may be necessary to give 
'effect to its decisions, or to prevent an abuse of 
the process of any Court, have always been as- 
umed by Courts of Record.” 

There is a long series of rulings 
prior to 1923 holding that there is no 
power of review in Criminal Courts. 
In 7 All 672 (4), a Bench laid down 
that the provisions of S. 369, Criminal 
P C , merely referred to S. 434, Cr. 
P. C., and Ss. 18 and 19 of the Let- 
ters Patent and that the High Court 
had no power to review an order dis- 
missing an application for criminal re- 
vision. In 21 All 177 (5) and 27 All 
92 (6) it was held that when a judg- 
ment in a criminal case had been sign- 
ed by a Judge of the High Court but 
not sealed, then he could alter it. In 
1916 All 183 (7) a Bench of this 
Court held to the same effect, and 
that when judgment had been signed 
and scaled it could not be altered and 
no review lay. A similar dictum was 
laid down in 1923 All 473 (8). In 5 
W R 61 Cr (9) a Tull Bench of the Cal- 
cutta High Court held that a review 
of judgment will not lie from a sen- 
tence or judgment of the High Court 
in criminal appeal and: 

” that it wiis the intention of llie legislature that 
the Omi t ^honl<l not exercise the power ^of 
reviewing its own ju<b»ment in criminal cases. 

In 10 Horn 176 (10), a Full Bench 
of the Bombay High Court held that 
the Diviiion Bench of the Court 

lias not got power under 

” 4 " C^uecn-Kinprcss V. Dnrga Charan, (1885)7 

\ W N 1 A L J 

7. Knncrir v. Gohin.l S.lru, lOtG All 183=32 

1 C — 38 AH 134=1 * ^ L J 47. 

8 . Bmro- v:K:.1cc,- 1-23 ,U. r73=7t I C 270= 

04 (Jr L J <(i0 •- 4 j All I l3. 

O Oueen-Kinpress v. Godai Raou, (18GG) 5 

\V R Gl Cr—Reug T-. R ^^up ^ of 'I'dG. 

10 Queen- Empress v. C. R. Fox, (18SG) 10 Bom 

i7G. 


minal P. C., of 1882, to review its 
judgment pronounced in revision m a 
criminal case. The above authorities 
make it clear that prior to 1923 all 
the High Courts were in agreement 
that no power of review lay in crimi- 
nal cases. The judgment of the Lahore 
High Court in 1928 Lah 462 (3) gives 
good reasons for holding that the al- 
terations in the Code in 1923 did not 
have the effect of allowing any power 
of review. Accordingly I hold that no 
review lies. The remedy of a person 
aggrieved by an order of this Court 
is to apply to the Local Government 
to exercise its powers. In case any such 
application is made I may point out 
that the main basis on which this ap- 
plication was made is incorrect. Learn- 
ed counsel lays stress on grounds 4 
and 5 of his affidavit and he claims 
that the trial Court had no jurisdiction 
to entertain the present complaint m 
view of the fact that there had been 
a previous order by the City Magis- 
trate discharging the accused on 27tn 
April 1933. The facts are incorrectly, 
slated. As pointed out by the learn- 
ed Sessions Judge in his order: 

“the previous application was thrown out by tno 
^lagistrate on the police report without sum- 
moning the accused.” 

It was therefore not an order of dis- 
charge. Now the complaint in the pre- 
sent case was made on 2nd May 19^, 
and the complaint was filed in the 
Court of the same City Magistrate 
Mr. Evans. Learned counsel has re- 
ferred to a judgment of a learned Sin- 
gle Judge of this Court in 1934 All 
87 ( 11 ). That judgment deals with the 
question of how far a previous com- 
plaint bars a subsequent complaint. 
The learned Judge says: 

“ A subsequent complaint can bo filed either 
(1) before the same Court presided over by the 
0 ime Magistrate who had dismissed the former 
complaint or (2) before the same Court presided 
over by the successor-in-offico of the Magistrate 
who hiicl dismissed the former complaint, or (3) 
before a Court other than a Court which had dis- 
missed the former complaint.” 

‘‘ It is well settled that there is no bar to the 
trial of a second complaint by the same ilagi^ 
trate who had dismissed the first complaint and 
passed an order of discharge.” 

To this effect are the decisions of 
this Court in 9 All 85 (12), 1895 A 
W N 86 (I 3 ) . 29 AlL_7__(14)_and 1914 

11 . Itaiiianand v. Sheri, 1934 All 87=1501 0 
373 = 1934 Cr C 160=35 Cr L J 1062. 

12 Queen- Empress, V. Puran (188G) 9 All 85— 
(1886) A W N 307. 

13. Queen- Empress V. Umedan, ( 1895 ) A W N 
86 . 

14 Emperor v. ^fehrban Husain, (190G) 29 All 
7=3 A L J 5G‘2=(190C) AWN 245=4 Or 
L J 59. 
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All 179 (15). Now the present case 
oomes within the first clause as the 
subsequent complaint was filed before 
the City Magistrate who had dismiss- 
ed the first complaint. The City Magis- 
trate had jurisdiction to try the se- 
cond complaint. If he had jurisdiction 
to try the second complaint, he had 
jurisdiction to transfer it to another 
Magistrate for trial. Accordingly there 
'is no doubt that the trial in the pre- 
sent case was with jurisdiction. 

Reference was also made to 1935 
All 59 (16) in which I refused to 
transfer a case on 3rd November 1933. 
There had been a previous complaint 
before the same Magistrate and the 
Magistrate had discliarged the accused 
after recording all the evidence of the 
prosecution witnesses. For these rea- 
sons I held that it was undesirable that 
the subsequent complaint should be 
transferred from the same Magistrate. 
That case differed from the present 
case because the evidence liad been 
fully heard on the first complaint 
whereas in the present case the evi- 
dence was not heard at all on the first 
complaint. The attitude of the com- 
plainant was that he desired that his 
evidence should be heard and it was not 
unreasonable for the City Magistrate 
to accede to such an application. 

For these reasons I dismiss this ap- 
plication in revision. 

R.K. Application dismifified, 

15. Emperor v. W. G. Keymer, 1914 All 179= 

22 I C 145=15 Cr L J 1=36 A1153. 

16, Phonsia v. King-Emperor, 1935 All 59. 
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Bajpai, J. 

Sarnam Singh and others — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 559 of 1934, De- 
cided on 11th September 1934, from 
order of Sess. Judge, Etah, D/- 9th June 
1934. 

(a) Penal Code (1860), S. 368 — Offence 
under S. 368 — It is not triable exclusively by 
Sessions Judge. 

Neither on the wording of S. 3G8, nor on the 
policy of the Legislature can it be argued that 
an offence under S. 3GS should be tried by a 
Court of Session when the girl was wrongfully 
confined or concealed for the purpose of forcing 
her to illicit intercourse. [P 64 C 1] 

(b) Criminal P. C. (1898). S. 428— Offence 
under S. 368, I. P. C. — First report to police 
not placed before Court — Accused should be 
allowed to let in additional evidence in Ses- 
sions Court when he comes to know about it. 

It is the duty of the prosecution in a case 
under S, 368, I. P. C., to place the first report to 


the police before the Court and if the prosecution 
does not do so and if the accused had not come 
to know of this report at an earlier stage, in the 
interest of justice it is necessary that additional 
evidence should be taken by the appellate Court. 

[P 64 C 2] 

T. A. Bradley and K. D. Malaviya — 
for Applicants. 

Asst. Govt, Advocate — for the Crown. 

Order. — This is an application by 
Samam Singh, Kishen Lai and Ram 
Phool alias Man Phool who were tried 
by a Magistrate of the first class under 
S. 368, Penal Code, and sentenced to 
one year’s rigorous imprisonment and 
Rs. 100 fine. Their conviction and sen- 
tence were affirmed in appeal by the 
learned Sessions Judge. 

In revision it has been argued be- 
fore me that the learned Magistrate 
had no jurisdiction to try this case. 
It is said that under S. 368, Penal’ 
Code, the accused who wrongfully con- 
ceals or keeps in confinement a kid- 
napped or abducted girl shall be 
punished in the same manner as if he 
had kidnapped or abducted such per- 
son with the same intention or know- 
ledge or for the same purpose as with 
that or for which he conceals or de- 
tains such person in confinement. The 
argument is that it is possible that 
according to circumstances an ofTcnce 
under S. 368, Penal Code, might be 
punishable in the same manner as an 
offence under S. 363, Penal Code, or 
as an offence under S. 366, Penal 
Code. An offence under S. 363, Pe- 
nal Code, is triable by a Court of 
Session. Presidency Magistrate or Ma- 
gistrate of the First Class, but an of- 
fence under S. 366, Penal Code. is 
triable exclusively by a Court of Ses- 
sion. 

In the present case the prosecution 
case is that the girl in question was 
wrongfully concealed for the purpose 
of forcing her to illicit intercourse and 
therefore tlie present accused would 
be liable to punishment in the same 
manner as an accused under S. 366, 
Penal Code. The present offence un- 
der S. 368, Penal Code, according to 
the contention of the learned advocate 
for the applicants, was triable exclu- 
sively by the Court of Session, inas- 
much as an offence under S. 366, Pe- 
nal Code, is exclusively triable by a 
Court of Session. 

I am unhesitatingly of the opinion 
that the contention of the applicant 
though plausible, has no substance, s! 

J according, to the 

Schedule is triable by a Court of Ses- 
sion, Presidency Magistrate or Magis- 
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trate of the First Class and not ex- 
clusively by a Court of Session. I-ear- 
ned counsel however argues that three 
classes of Courts are given in the 
Schedule and the meaning of the legis- 
lature is that a particular offence will 
be triable by a particular Court ac- 
cording to the knowledge or the in- 
tention of the accused. The words used 
In the section however are “shall be 
punished in the same manner” and not 
■“shall be tried and punished in the 
same manner.” Punishment begins af- 
ter the trial is over and does not com- 
mence with the initiation of the trial. 
It was then said that if a particular of- 
fence under S. 368, Penal Code, can 
be punished, by reason of his inten- 
tion, knowledge or purpose, to impri- 
sonment of either description for ten 
years and fine then he should be tried 
exclusively by a Court of Session. That, 
It was said, was the policy of the le- 
gislature. Here again, I find that the 
factor which determines the Court by 
which an offence is to be tried is not 
the amoun,t of punishment to which 
the offender may be liable^ but the 
seriousness of the offence itself. For 
instance, several offences where the 
punishment provided is up to seven 
years are triable by a Court of Ses- 
sion, Presidency Magistrate or Magis- 
trate of the First Class (S. 325, Pe- 
nal Code, may be mentioned) and as 
against this, under S. 218, Penal Code, 
the punishment is only three years^ and 
vet the offence is triable by a Court 
of Session ■ exclusively. 

I am therefore of the opinion that 
neither on the wording of S. 366, Pe- 
nal Code, nor on the policy of the 
legislature can it be argued that an 
offence under S. 368, Penal Code, 
should be tried by a Court of Ses- 
sion when the girl was wrongfully con- 
fined or concealed for the purpose of 
forcing her to illicit intercourse. It 
might be mentioned here that in con- 
nection with S. 109, Penal Code, it 
has been distinctly stated in the Sche- 
dule that the offence will be tried by 
the Court by which the offence abet- 
ted is triable and there was nothing 
to prevent the legislature from using 
the same phraseology m the Schedule 
when S. 368, Penal Code, was men- 
tioned. The applicants’ contention does 
not gain any strength because of the 
expression “in the same manner m S. 
368, Penal Code. 

The next contention that was ad- 
vanced before me was that the learn- 
ed Sessions Judge should not have re- 
jected the application of the accused 


under S. 428, Criminal P. C. It ap- 
pears that on 4th April 1934, two 
months before the appeal was actually 
heard, the applicants presented a pe- 
tition to the learned Sessions Jud^e 
by which they prayed that further evi- 
dence on the following j>articulars: (a) 
the production and proof of the first 
information report about the case and. 
further examination of the complainant 
with respect to it, her age and her 
alleged concealment (b) the produc- 
tion of the record of the case — Pern 
Singh, complainant, versus Ram Chan- 
der and others accused under S. 498, 
Penal Code — and proof of certain pa- 
pers in that record such as report, etc., 
if necessary, be taken. This applica- 
tion was supported by an affidavit in 
which it was stated that the applicants 
were not aware of a report made by 
Mt. Renuka before the Police. It was 
mentioned in the application that the 
statement of Mt. Renuka made before 
the Police Officer at Barla Police Sta- 
tion was in direct conflict with the evi- 
dence given by her in the present case 
and that if that report had been be- 
fore the Court then the accused could 
not have been convicted. 

The learned Judge thinks that the 
applicants could have known of the 
existence of this report if they had 
used due diligence. The proceedings in 
this case in the presence of the ac- 
cused commenced in the Court of the 
trial Magistrate on 21st January 1934, 
and finished on 29th January 1934. 
It may be that the applicants w^ere in 
great trouble during these eight days 
and they could not find out even with 
due diligence that Mt. Renuka, the 
complainant, had made a statement be- 
fore the Police at Barla on or about 
20th May 1933. 

I am of the opinion that the appli- 
cation of the accused dated 4th April 
1934, ought to have been granted, and 
my reasons are that it was the duty 
of the prosecution in the present case 
to have placed that report before the 
Court and if the prosecution did not 
do so and as the accused had not 
come to know of this report at an 
earlier stage, in the interest of justice, 
it was necessary tliat additional evi- 
dence should have been taken by the 
learned Sessions Judge. I have not 
gone into the merits of the case and 
I am not prepared either to differ from 
the findings of the Courts below' or to 
agree with them at this stage. 

The result is that I allow' this ap- 
plication. set aside the order of the 
learned Sessions Judge and allow'ing 
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the application of the applicants to the 
learned Sessions Judge, dated 4th Ap- 
ril 1934, which application was reiterat- 
ed before me orally, I direct the learn- 
ed Judge to take the evidence men- 
tioned in the application himself and 
re-hear the appeal after taking into 
consideration the materials on the re- 
cord and the additional evidence ta- 
ken by the learned Judge. 

K.s. Application allowed, 
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Niamatullah, J. 

Siikhan Shigh and Objectors — 

Appellants. 

V. 

U 7 na Shankar jMisir and others — 
X)eci’ee-holders — Respondents. 

Execution First Appeal No. 102 of 
1934, Decided on 21st September 1934, 
from decision of Addl. Sub- Judge, 
Benares, D/- 21st February 1934. 

(a) Civil P. C. (1908), S. 144 — Winning 

party is entitled to be restored to property 
free from all encumbrances — Restitution can 
be claimed not only against party but also 
against persons deriving title from him. 

Section 144 makes it imperative, where a decree 
passed by the Court of first instance is reversed 
•on appeal, that the Court should place the win- 
ning party in the position which he or she would 
have occupied but for such decree. The winning 
party is entitled to have her land restored to her 
free from all encumbrances, including any ten- 
ancy that might have been created in the mean- 
time by the party who was successful in the first 
Court but eventually was found to have no title 
to the land. Restitution under S. 144 can be 
claimed not only against the opposite party, but 
also his representatives or persons deriving title 
from him. _CP 66 C IJ 

(b) Agra Tenancy Act (1926), S. 19 Ad- 
mitting tenants during pendency of suit is 
dealing with land — Person in wrongful and 
temporary possession of land cannot create 
statutory right by admitting others as ten- 
ants. 

It cannot be contended that, during the pen- 
dency of a suit, in which certain lands are in 
dispute, admitting tenants to those lands is not 
“dealing with” the lands. There is no distinc- 
tion between a case in which a person taking 
forcible possession of land lets it out to tcnuiits 
during the pendency of the suit brought for its 
recovery and the case of a person who takes 
possession of it in execution of a decree passed 
by the first Court but subsequently reversed on 
the finding that he has no right to the land 
erroneously decreed to him. In either case the 
character of his possession is the same, viz., 
wrongful. S. 19 confers statutory rights upon 
tenants who arc admitted as such by the person 
’ having the right to let. A person in wrongful 
and temporary possession of land has no right to 
let, and cannot consequently create statutory 
xiehts bv admitting others as tenants. 

CP 67 C 1] 
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(c) Agra Tenancy Act (1926), S. 230 — 
Restitution application under S. 144, Civil 
P. C. — Applicant praying for actual posses- 
sion against Collector — S. 230 has no appli- 
cation. 

Where a successful party in proceedings under 
S. 144, Civil P. C., applies for restitution and in 
doing so prays for actual possession against the 
Collector claiming title from him, S. 230 has no 
application and the civil Court has jurisdiction 
to entertain suit. [P 6? C 2] 

N. G. Vaish^iox Appellants. 

Judgment. — These two appeals arise 
out of proceedings under S. 144, Ci- 
vil P. C. The appellants objected to 
restitution being made under S. 144, 
Civil P. C., to a lady named Chandra- 
jota Kunwar, so far as it was claimed 
in denial of the appellants’ rights as 
statutory tenants. The lower Court dis- 
missed the appellants’ objection and 
delivered actual possession of the lands 
in dispute to Mt. Chandrajota Kunwar. 
It appears that the Collector of the 
Benares, who was in charge of the ^- 
tate known as Sakaldiya estate, in- 
stituted a suit, against Mt. Chandra- 
jota Kunwar for setting aside an agree- 
ment and for possession of property 
of which the lands now in dispute were 
parts. It is not necessary to enter in- 
to the details of the controversy bet- 
ween the parties to that suit. Suffice 
it to say, that it was a suit for in- 
ter alia, the relief of possession against 
Mt. Chandrajota. The suit was decreed 
by the Court of first instance on 17th 
March 1930, and possession was deli- 
vered to the Collector on 26th May 
1930. Chandrajota preferred an appeal 
to this Court, which reversed the de- 
cree of the Court of first instance on 
5th September 1933, and dismissed the 
Collector’s suit. Mt. Chandrajota then 
applied for restitution under S. 144, 
Civil P. C., praying for delivery of 
possession of the property which had 
been taken possession of by the Col- 
lector in execution of the decree of 
• the first Court, since reversed by the 
High Court. She impleaded in her ap- 
plication the present appellants who 
claimed to be tenants admitted by the 
Collector in the interval after delivery 
of possession to him before the deci- 
sion of the High Court. 

It is not disputed that the lands now 
in dispute were originally cultivated by 
certain tenants who were actually in 
possession when the Collector took de- 
livery of possession. It is mentioned 
in the judgment of the learned Sub- 
Judge that those tenants were dispos- 
sessed and the officials of the Court 
of Wards let the lands to the appel- 
lants at lower rents. The learned ad- 
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vocate for the appellants has referred 
me to the statement of the patwari, 
■who says that the original tenants 
themselves relinquished the lands in 
dispute and thereupon the officials of 
the Court of Wards let the lands to 
the appellants. In my opinion it makes 
no appreciable difference if the case 
is decided on the assumption that the 
out-going tenants had voluntarily re- 
linquished the land, which was sub- 
sequently let to the appellants by the 
officials of the Court of Wards. The 
appellants claim that Mr. Chandrajota 
Kunwar is not entitled to actual pos- 
session as against them, as they be- 
came statutory tenants under S. 19, 
Agra Tenancy Act, because they were 
admitted as tenants by the Collector, 
who was then in possession as pro- 
prietor. The principal question between 
Mt. Chandrajota and the appellants in 
the lower Court was whether they were 
statutory tenants, as claimed by them; 
if not, Mt. Chandrajota’s right to take 
actual possession can hardly be said to 
be in doubt. 

Section 144, Civil P. C., makes it 
imperative, where a decree passed by 
the Court of first instance is reversed 
on appeal that the Court should place 
the winning party in the position which 
he or she would have occupied but for 
such decree. Mt. Chandrajota is en- 
titled to have her land restored to her 
free from all encumbrances, including 
any tenancy that might have been 
created in the meantime by the party 
who was successful in the first Court 
but eventually was found to liave no 
'title to the land. Restitution under S. 
144 can be claimed not only_ against 
the opposite party, but also his repre- 
sentalivcs or persons deriving title 
from him. The terms of S. 144 I^c- 
sent no difficulty to my mind* and 1 
ihavc no hesitation in holding that, un- 
less S. 19, Agra Tenancy Act, on which 
reliance is placed by the learned ad- 
vocate for the appellants, leads to a 
different conclusion, S. 141, 

C., in terms applies to the facts ot 


tliis case. , ^ tqoo 

My attention has been drawn to 1932 

Lah 29 (1), \vhich is strongly relied 
on by the learned counsel for the ap- 
pellants. The facts of tliat case arc 
complicated, and it may be ttot, m 
the peculiar circumstances thereof, the 
conc usion arrived at by the learned 
Judges was correct. There are however 
some observations which, I regret, I 
Ln unable to accept. In that case one 


1 Raiiabali Khan v. Faku Kiri, 1032 Cal 29= 
1032 Cr C 6C=134 1 C 906=58 Cal 1070. 


Rajjabali had instituted a suit for pos- 
session against the defendant and ob- 
tained an ex parte decree. He exe- 
cuted certain sub-leases in favour of 
third persons. Subsequently the ex 
parte decree was set aside, and Rajja- 
bali’s suit was eventually dismiss^.. 
The successful defendant applied for 
restitution against the sub-lessees let 
into possession by Rajjabali. The lear- 
ned Judges held: 

“That the sub-leases were created by Rajjabali 
in favour of the opposite parties Nos. 18 to 28 
not under the decree nor as a direct or iin- 
rnediate consequence of it, and, as the said 
defendants were strangers to the litigation and 
were in no sense the legal representatives of 
Rajjabali, no order of restitution should have 
been made against them.” 

With all respect I am unable to ac- 
cept the view that the lessees can^ 
not be considered to be the “represen- 
tatives” of their lessors as against a 
person who is found to be the real 
owner of the land and who was tem- 
porarily dispossessed by the lessor. The 
words “legal representatives” have not 
been used in. S. 144, but. it casts a 
duty on the Court to place the par- 
ties in the position which they would 
have occupied but for the decree sub- 
sequently reversed. This cannot be 
done, unless the lessees introduced af- 
ter the decree of the first Court be re- 
moved from possession. In the case- 
noted above the learned Judges have 
made some remarks on the use of the 
words “so far as may be” in S. 144. 

There might have been difficulty \n 
that case in removing the sub-lessees 
having regard to the provisions of the 
tenancy law there in force. I do not 
see any difficulty in removing the ap- 
pellants in this case unless they are 
protected by S. 19, Agra Tenancy Act, 
which I shall presently consider. 

Section 19, Agra Tenancy Act, pro- 
vides that subject to the provisions of 
Sub-S. 3. S. 8 (which need not be 
considered in this case), every person 
who is, after the commencement of this 
Act (Act No. 3 of 1926), admitted as 
tenant without a right of occupancy 
to land other than sir, grove-land, 
pasture-land, or land covered by wa- 
ter and used for the purpose of grow- 
ing singhara or other similar produce,, 
shall be called a statutory tenant and, 
subject to the provisions of this Act^ 
shall be entitled to a life-tenancy of 
his holding. It is contended that the 
section does not expressly state as ta 
who is entitled to “admit” to tenancy. 
It is said that any one for the time 
being in possession of a proprietary te- 
nure — though he may be subsequently* 


1935 SuRAJ Kumar v. Jagannath Allahabad 67 


found to have no title to it — has po^ye^ 
to admit to tenancy. In my opinion 
this line of reasoning is untenable. If 
a trespasser takes forcible possession 
of land belonging to another, and dur- 
ing the pendency of the suit brought 
by the owner against the trespasser, 
the latter admits third persons as te- 
nants, it is, in my opinion, an im- 
possible proposition that the success- 
ful plaintiff cannot take actual posses- 
sion. If the co-ntention put forward be- 
fore me, be accepted as sound, the 
person for the time being in posses- 
sion though a trespasser can saddle the 
real owner, who is struggling for the 
recovery of his property with tenants, 
who may be highly undesirable from 
his point of view. Such a view is not 
only opposed to natural justice but, in 
my opinion, offends against S. 52. T. 
P. Act, which clearly provides that, 
during the pendency in any Court of a 
contentious suit or proceeding in 
which any right to immovable proper- 
ty is directly and specifically in ques- 
tion the property cannot be trans- 
ferred or otherwise dealt ^vith. It can- 
not be reasonably contended that, dur- 
ing the pendency of a suit, in which 
certain lands are in dispute, admit- 
ting tenants to those lands is not 
“dealing with” the lands. I can make 
no distinction between a case in which 
a person taking forcible possession of 
land lets it out to tenants during the 
pendency of the suit brought for its 
recovery and the case of a person who 
takes possession of it in execution of 
a decree passed by the first Court but 
subsequently reversed on the finding 
that he has no right to the land er- 
roneously decreed to him. In either 
case the character of his possession is 
the same, viz., wrongful. In my opi- 
nion, S. 19, Agra Tenancy Act, con- 
fers statutory rights upon tenants 
who are admitted as such by the per- 
son having the right to let. A person 
in wrongful and temporary possession 
of land has no right to let, and cannot 
consequently create statutory rights by 
admitting others as tenants. 

It is argued that Mt. Chandrajoti, 
was entitled to receive rent from the 
tenants who occupied the lands before 
the Collector took delivery of posses- 
sion and that she is entitled to re- 
ceive it now from the present incum- 
bents, so that she w'ould be practical- 
ly restored to the position which she 
occupied, even if the ^pellants are 
recognized as statutory tenants. I am 
unable to accept this view. The amount 
of rent is not the only consideration 


which weighs with a landholder. The 
appellants may be undesirable tenants 
from her point of view and, in any 
case, they may not be as good as the 
tenants who occupied the land when 
she lost possession. I hold that the 
position of the appellants as tenants, 
statuton^ or otherwise, is not consis- 
tent with the povsition which Mt. 
Chandrajoti Kunwar occupied when she 
lost possession. 

The learned counsel for the appel- 
lants argues that the api>ellants are, 
at the worst, persons taking or re- 
taining possession of the lands in dis- 
pute without the consent of the land- 
holder under S. 44, Tenancy Act, and 
that a suit for their ejectment must 
be brought in the Revenue Court, 
which has exclusive jurisdiction. It is 
true that S. 230 provides that all suits 
and applications of the nature speci- 
fied in Sch. 4 shall be heard and de- 
termined by the Revenue Courts and 
that in Sch. 4, Group B, suits under 
S. 44 for ejectment of trespassers are 
mentioned. If Mt. Chandrajoti Kunwar 
had instituted suits in a civil Court 
for recovery of possession against the 
appellants, treating them as trespas- ^ 
sers, the argument would fall to be 
considered. In the case before me, the 
position is materially different. The 
lady is applying for restitution, and 
in doing so prays for actual posses- 
sion under S. 144 against the Collec- 
tor and those claiming title from him. 
In my opinion S. 230, Tenancy Act, 
relied on, has no application to the 
circumstances of the present case. 

For the reasons stated above, I hold 
that the lower Court took a correct 
view of the rights of the parties. These 
appeals are dismissed under O. 41, R. 
11, Civil P. C. 

K.s, Appeals dismissed. 
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NiAMATULTiAH AND COLLISTER, JJ. 

Suraj Kumai — Plaintiff — Appellant. 

V. 

J agannath and others — Defendants — 
Respondents. 

First Appeal No. 547 of 1930, Decided 
on 3rd August 1934, from decision of 
Second Sub-Judge, Cawnpore, D/- 30th 
October 1930. 

(a) Hindu Law — Joint family — Brothers 
conducting themselves as brothers of joint 
family — Ancestral property not divided — 
Mere residence in different places for pur- 
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pose of employment held did not prove in- 
tention to separate* 

Tbougli the exigeDCJGs of their employ men ts re* 
quired that the brothers should reside at difier- 
eut places, the ancestral property belonging to 
them was never divided; there was no allegation 
that any of them ever expressed an unequivocal 
intention to separate. It was in evidence that 
on ceremonial occasions they conducted them- 
selves as if they were members of a joint Hindu 

familv; . 

Held : in the absence of evidence showing an 
intention on the part of one or the other of the 
members to separate and the constitution of the 
family being consistent with the joint character 
thereof, it could not be said that they were not 
members of joint family. ^ 

(b) Hindu Law — Joint family— Presurnp- 
tion as to jointness — Property acquired with 
aid of uncleus is joint family property. 

There is a presumption that a Hindu family 
is joint and undivided. There is however no 
presumption that a joint family is possessed of 
joint family property or that a particular pro- 
perty is joint family property, having been ac- 
quired with the aid of family funds. But where 
it is proved or admitted that a joint family pos- 
sessed such nucleus as could lead to the acqvu- 
sit-ion in question, it may be presumed that the 
later acquired property belongs to the 30 int 
familv, having been acquired with the aid of the 
nucleus. Mere existence of a nucleus, however 
small or insignficant is not enough. It shou d 
be shown to be of such a character as could 
reasonably be expected to lead to the acquisition 
of the property alleged to be a part of ^thc 
familv property. J 

K. N. Katju and d/. N. Kaul^ior Ap- 
pellant. , , , >T ^ 

S. N. Sen, O. S. Pathah and A . G. 
Tewari — for Respondents. 

Judgment.— The contest in this ap- 
peal is between two rival claimants to 
mortcragee rights under a deed dated 
12th December 1913, executed by Chha 
dammi Lai. father of defendant 1, m 
favour of Sheo Adhar for a sum ot 
Ks 3 000. The position of the con- 
tending parties will be presently ex- 
plained. Two suits were brought in the 
Couri of the Subordinate Judge, Cawm- 
pore, one by the present appellam 
Suraj Kumar for enforcement of the 
aforesaid mortgage, and the other 
the respondent, Mt Chandra 

the same purpose. The t"’®. V'' 

tried together. In the result a decree 

was passed in the suit ^ -pug 

respondent, Mt. Chandra 

present appellant’s suit was disrnissca. 

•’rhe mortVaSor has pro! 

dccrc- passed against I"'?’-, 

r^Tkfnrcc ihc iTiortS^S®* ,..i i 

The following pedigree will explain 

Ihc position of the parties inter se: 


SADA HAND 
(died in 1918) 
1 


Suraj Kumar Sheo Adhar 

(plaintifi-appellant) (died 8th September 1923) 


I 

Sheo Kumar 
(died 25th September 1926) 


Mt. Chandra 
Kala (defen- 
dant-respon- 
dent). 


9 

Jagat Narain 

(died 27th September 1927) 


It will be seen from the above pedi- 
gree that Sheo Adhar’s branch, has no 
male descendant left and that, on the 
death of Jagat Narain, the last svnviv- 
ing male descendant of his brancih his 
interests, whatever they might have 
been, devolved upon his mother, Chan- 
dra Kala, the defendant-respondent. 
The mortgage-deed in question was 
executed in favour of Sheo Adhar* ine 
plaintiff -appellant’s case, as set out in 
his plaint, is that he and Sheo Adl^r 
were members of a joint Hindu family 
and that the mortgage in suit formed 
part of their joint family property, that 
after Sheo Adhar’s death he and Sheo 
Kumar with his son, Jagat Narain, 
formed a joint Hindu family and that 
on the death of Jagat Narain, he is 
the sole surviving member of thelamily 
and therefore entitled to themqrtgag^ 
rights under the deed in question. As 
regards the defendant-respondent, Mt. 
Chandra Kala. he alleges that she is 
not entitled to anytliing^, but main- 
tenance, being the widow of a deceased 
member of tlie joint family. 


The defendant, Mt. Chandra Kala, 
on the other hand, contends that the 
mortgage in suit belonged exclusively 
to Sheo Adhar, on whose death his 
interest devolved upon his son Sheo 
Kumar and, on the latter’s death, on 
his son Jagat Narain, on whose d^th 
ihe mortgagee rights became vested m 
herself as the mother of Jagat Narain. 
It will thus appear that the princij^l 
tpicstion in the case is whether the 
mortgagee rights under the deed m 
suit belonged to a joint Hindu family 
consisting of Suraj Kumar and Sl^o 
Adhar or to Sheo Adhar alone as his 
exclusive property. The defendant- 
respondent contested the plaintiff s 
claim on the ground that Sheo Adliar 
and Suraj Kumar were not members 
of a joint Hindu family and that, in 
any case, the mortgage in suit did not 
form part of the joint family property, 
assuming they had any. 
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The learned Subordinate Judge set 
down two main questions for decision; 
(1) whether the appellant, Suraj Kumar 
and Sheo Adhar together with his des- 
cendants, formed a joint Hindu family, 
and (2) whether the mortgagee rights 
in controversy belonged to such joint 
family. He found on the first question 
in favour of the plaintiff-appellant, 
holding that the joint family character 
of the family wich existed from the 
time of Sada Nand, never disappeared 
But o.n the second question he arrived 
at a definite finding that the sum ad- 
vanced under the mortgage-deed be- 
longed exclusively to Sheo Adhar and 
that the plaintiff-appellant had no in- 
terest therein. The learned advocate 
for the defendant-respondents not only 
supported the decree of the lower 
Court on the ground on which it pro- 
ceeds, but also by challenging the find- 
ing as regards the undivided character 
of the family. The whole case was 
thus open before us. and we shall pro- 
ceed to record our findings on the two 
questions. 

We may briefly dispose of the ques- 
tion whether the appellant and Sheo 
Adhar together with his descendants 
formed a joint Hindu family. We are 
clearly of opinion that the finding ar- 
rived at by the learned Subordinate 
Judge is a good one. It is not dis- 
puted that Sada Nand, whose ancestral 
house was in Narain Khera in the 
Unao District, possessed a small zamin- 
dari property, which belonged to him 
and his brothers. It is equally undeni- 
able that Sheo Adhar and Suraj Kumar 
on their births, acquired an interest in 
such property, so that Sada Nand and 
his sons formed a joint Hindu family 
possessing ancestral property. Sada 
Nand was employed with a wealthy 
family possessing zamindari and other 
property in the Ca^^■npore District. 
After his death Sheo Adhar was ap- 
pointed in his place. Later on Suraj 
Kumar was also employed in the same 
estate. Though the exigencies of their 
employments required that Suraj Ku- 
mar and Sheo Adhar should reside at 
different places, the ancestral property 
belonging to them was never divided. 
iThere is no allegation that any of them 
lever expressed an unequivocal inten- 
ition to separate. It is in evidence that 
on ceremonial occasions they conducted 
themselves as if they were members of 
a joint Hindu family. In the absence 
of evidence showing an intention on 
!the part of one or the other of the 
j members to separate and the constitu- 
‘tion of the family being consistent with 
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the joint character thereof, the finding 
of the learned Subordinate Judge is, 
in our opinion, unassailable. Accord- 
ingly we uphold it. 

The second question, which is of 
greater importance, has been hotly de- 
bated before us. A short history of the 
family and of the properties acquired 
by Sheo Adhar will materially help in 
appreciating the force of the circum- 
stances relied on by one or the other 
of the parties. As alr^dy stated, Sada 
Nand was employed in the estate of 
Tewariji in the Cawnpore District. He 
was in receipt of a salary of Rs. 136 a 
year. It is common ground that, on 
his death in 1880, Sheo Adhar was 
appointed in his place on the same 
salary. He was however promoted to 
the rank of sarbarkar ' or manager of 
the estate in 1900 on a salary of Rs. 50 
per mensem and Suraj Kumar was ap- 
pointed in the place left vacant by 
Sheo Adhar’s promotion. Suraj Kumar 
was in receipt of a salary of Rs. 160 
a year. During the lifetime of Sada 
Nand no acquisition appears to liave 
been made by any member of the 
family. Though the plaintiff lias alleg- 
ed that Sada Nand had sonic money- 
lending business, there is no evidence 
in support of that allegation. The 
plaintiff himself has no personal know- 
ledge on his own showing. Wc do not 
think Sada Nand had any money-lend- 
ing business, nor is there evidence to 
prove that Sada Nand left any cash. 
So far as the evidence indicates, the 
only property which existed in the 
family at the time of Sada Nand’s 
death was his ancestral zamindari pro- 
perty in Narainkhera in the Unao Dis- 
trict. It is in the evidence of the plain- 
tiff himself that the net profits of this 
property did not exceed Rs. 50, ivhich 
was shared by at least one collateral 
branch. 

So long as Sheo Adhar occupied the 
position of his father as a “karinda” in 
receipt of a salary of Rs. 136 a year, 
he does not appear to have made any 
investment or acquired any immovable 
property. The first acquisition, which 
he appears to have made, was on 19th 
March 1907, when he purchased a share 
in village Amritpur for Rs. 2,500, that 
is to say, he acquired a share in Amrit- 
pur seven years after his appointment 
as “sarbarakar” or manager. On 4th 
March 1909, he lent Rs. 425 to a lady 
named Munnan on the security of some 
zamindari property in village Selhupur. 
This mortgage was with possession. On 
28th June 1900, he advanced two sums 
of Rs. 2,000, each to two members of 
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the same family, who executed mort- 
gage-deeds of that date. The next day, 
on 29th June 1909, he advanced an- 
other sum of Rs. 2,000 to another 
member of the same family. In all the 
three mortgage-deeds shares in village 
Newazi Khera were hypothecated. 
These mortgages probably merged in 
a sale-deed which however is not on 
the record. The khewat shows that 
Sheo Adhar had purchased a share in 
Newazi Khera. 

The next acquisition was made in 
1917, under a mortgage-deed, dated 
14th July 1917, executed by one Abul 
Hasan in favour of Sheo^ Adhar and 
Suraj Kumar, the plaintiff-appellant, 
for a sum of Rs. 8,500. It will be seen 
that this is the first occasion when any 
acquisition was made in the name of 
both. As a matter of fact, this was 
the only occasion on which any pro- 
perty was acquired in the joint names 
of Sheo Adhar and Sheo Kumar. Muta- 
tion of names was effected in favour 
of Sheo Adhar in respect of all the 
property acquired under the deeds 
above referred to. There were nume- 
rous other deeds for smaller amounts 
standing in the name of Sheo Adlmr. 
They were executed during the period 
ranging from 1916 to 1921. It is not 
necessary to give a detailed account 
of these transactions. 

Sometime before 1918 a partnership 
business was started under the name 
and style “Parmatmadin Sheo Kumar.” 
The exact date on which this firm com- 
menced its business does not appear 
from the record; but it appears fro^ 
the plaint of a suit instituted in 1921 
that certain transactions to which the 
firm was a party had taken place as far 
back as 1918. Tliat firm incurred a 
liability to pav Rs. 27,000 to a firm 
named Gopal Das-Har Narain of Bom- 
bay. The latter instituted a suit on 
the original side of the Bombay High 
Court on 18th July 1921, and obtained 
A decree on 3rd October 1922, for 
Rs. 32,000 odd. Sheo Adhar died in 
1923. Execuiion of the decree was 
taken out in 1924 and satisfaction ob- 
tained yiartly by sale of Sheo Kumar s 
property and partly by sale of that ot 
the other partner Parmatmadin. 

After the death of Sheo Adhar, ap- 
plications for mutation of names ^e^c 
made jointly by Sheo Kumar and the 
appellant Suraj Kumar m respect of 
Amritpur and Newazi Khera properties. 
We have already referred to the mort- 
<ra-c-decd in respect of Newazi Khera 
and as already mentioned a certain 
share in that village was subsequently 


sold to Sheo Adhar, who obtained 
mutation of names. After the d^th of 
Sheo Adhar, mutation of names in res- 
pect of Newazi Khera was also applied 
for by Sheo Kumar and Suraj Kumar. 
All the applications for mutation of 
names stated that the two applicants 
were the heirs of the deceased Sheo 
Adhar; mutation of names was accord- 
ingly ordered in terms of the applica- 
tions, which are strongly relied on by 
the appellant as showing that the 
shares purchased by Sheo Adl^r were, 
in fact, joint family property in which 
the plaintiff-appellant had an interest. 
It also appears that in appeal pending 
in this Court Sheo Adhar was a res- 
pondent and that Sheo Kumar^ made 
an application praying for substitution 
of his own name and that of Suraj 
Kumar as the legal representatives of 
his father, Sheo Adhar. 

Besides the documents referred to 
above, there is a good deal of oral 
evidence produced by both parties. We 
may say at once that the oral evidence 
is of no value. Each set of the wit- 
nesses states in general terms either 
that the properties acquired by Sheo 
Adhar were joint family ones or that 
they exclusively belonged to ^ Sheo 
Adhar. The question involved in this 
appeal, has therefore to be determined 
on the documentary evidence above re- 
ferred to. We have referred to all the 
documents that throw any light on the 
question whether the mortgagee rights 
in dispute belonged to Sheo Adhar 
alone or to the joint family of which 
the plaintiff was also one of the mem- 
bers. 

The case, as put forward on behalf 
of the plaintiff-appellant, was this: It 
is said that Sada Nand left some cash, 
that after his death Sheo Adhar and 
Suraj Kumar threw their earning in a 
common purse and had money lending 
business on behalf of the family, that 
all the properties acquried in the name 
of Sheo Adhar from time to time were, 
in fact, acquired ^vith funds belonging 
to the joint family and that if any 
property was acquired with funds ini- 
tially proceeding from Sheo Adhar, it 
was treated by him as joint family 
property, he having abandoned his 
separate interests therein. The conduct 
of Sheo Kumar in joining the plaintiff 
in the application for mutation of 
names in respect of Amritpur property 
and Newazi Khera and in applying for 
substitution of names in the appeal 
pending in this Court is relied on by 
the plaintiff-appellant as showing that 
the properties acquired in the name of 
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Sheo Adhar alone were, in fact, joint 
family properties. The application for 
•substitution was accompanied by an 
affidavit in which it was clearly stated 
that Sheo Kumar and Suraj Kurnar 
were members of a joint family with 
Sheo Adhar. 

It cannot be disputed that there is 
no documentary evidence which bears 
directly on the question whether the 
mortgagee rights under the deed in 
suit belonged to the joint family, as 
alleged by the plaintiff. It is argued 
on his behalf that Sheo Adhar treated 
all properties standing in his own name 
as joint family properties and that the 
conduct of Sheo Kumar in associating 
with the plaintiff in applying for muta- 
tion of names affords evidence of the 
character of all properties acquired in 
the name of Sheo Kumar. On the other 
hand, it is explained on behalf of the 
defendant that the applications for mu- 
tation of names and the application for 
substitution of names in which Suraj 
Kumar’s right was recognized, ^wcre 
made for an ulterior object. It is said 
that Sheo Kumar apprehended that his 
property would be attached in execu- 
tion of the decree passed by the Bom- 
bay High Court and that therefore he 
attempted to make out that all the 
properties left by his father were joint 
family properties belonging to himself 
and his uncle. Whether this explana- 
tion holds good will be discussed 
subsequently. We desire to stress at 
this place that in any case, it would 
not be permissible to generalise from 
such admissions as may be implied in 
the applications for mutation of names 
and the application for substitution of 
names, that all the properties acquired 
by Sheo Adhar including the mortgage 
in question were joint family proper- 
ties, assuming that such applications 
can be construed as containing an ad- 
mission that the properties to which 
they refer are joint family properties. 

The rule of Hindu law which is ap- 
plicable to such cases is well settled. 
There is a presumption that a Hindu 
family is joint and undivided. There is 
however no presumption that a joint 
family is possessed of joint family pro- 
perty or that a particular property is 
joint family property, having been ac- 
quired with the aid of family funds. 
But where it is proved or admitted 
that a joint family possessed such nu- 
cleus as could lead to the acquisition 
in question, it may be presumed that 
the later acquired property belongs to 
the joint family, having been acquired 
, with the aid of the nucleus. Mere 
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existence of a nucleus however small 
or insignificant is not enough. It should 
be shown to be of such a character as 
could reasonably be expected to lead 
to the acquisition of the property al- 
leged to be a part of the joint family 
property. In the case before us, the 
ancestral property left by Sadanand 
was very small. The plaintiff admits 
that its income was spent on the rnain- 
tenance of Mt. Maharani, the widow 
of a collateral. The profits of the entire 
property amounted to Rs. 50, a year. 
The share of Sadanand's Branch was 
Rs. 25, a year. It is obvious that the 
existence of nucleus of that character 
by itself could not have appreciably as- 
sisted in the acquisition of any pro- 
perty standing in the name of Sheo 
Adhar. The plaintiff has attempted to 
show that Sadanand had left some 
money, of which the amount is not 
known to him, that he himself used to 
hand over all his earnings to Sheo 
Adhar who became the head of the 
family after Sadanand’s death and that 
Sheo Adhar himself threw his own 
earnings in the joint purse. We have 
already said that there is no reliable 
evidence that Sadanand left any money, 
nor are we prepared to accept the 
uncorroborated and improbable state- 
ment of the plaintiff that he handed 
over all his earnings to Sheo Adhar. 
His salaiy was Rs. 160, a year. He 
lived at a village named Shahjahan- 
pur; his wife and mother also resided 
with him. He does not say that he had 
any other emoluments attached to his 
post or that he had any perquisites. 

The learned advocate for the appellant 
has appealed to our knowledge and 
experience and has asked us to assume 
that the plaintiff must have earned a 
good deal more than his bare salary. 
While it may be notorious that karin- 
das of zamindars supplement their sala- 
ries by improper means, _we cannot act 
on any assumption of this character in 
arriving at a judicial finding, particu- 
larly when the plaintiff himself, who 
gave his evidence at considerable 
length, has not alleged that he earned 
anything more than his salary. We 
think that there is no foundation for 
the suggestion that there was any com- 
mon purse in which the earnings of the 
plaintiff and Sheo Adhar were thrown. 
The plaintiff’s salary was hardly enough 
for the maintenance of himself and his 
family. We have already mentioned 
that Sadanand^ occupied the position 
which the plaintiff subsequently did. 
We have also mentioned that there is 
no trace in the record of Sadanand 
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having made any investments or ac- 
quired any property. It is also clear 
from the evidence that so long as Sheo 
Adhar worked as a karinda in place of 
his father, he made no investments. 
The properties acquired by him were 
all acquired under deeds executed after 
1907. We think it reasonable to infer 
that the plaintiff who occupied the 
same position as his father did and 
which Sheo Adhar occupied before he 
became the sarbarakar could not have 
saved anything to contribute towards 
what he calls “joint family funds.” 

It is argued on behalf of the plain- 
tiff-appellant that the conduct of Sheo 
Kumar after the death of Sheo Adltar 
shows that some properties had been 
so acquired as to become joint family 
properties. Reliance is placed on the 
applications for mutation of names to 
which we have already referred. The 
applications taken at their face value 
contain the statement that Sheo Adhar 
was the owner of the property to which 
they refer and that after his death, 
suclt properties were inherited by his 
son Sheo Kumar and his half brother 
Suraj Kumar. This is palpably incor- 
rect if Sheo Adhar was the owner of 
the property referred to in the appli- 
cations for mutation of names. His 
half-brother could not be a co-heir with 
his son. It may be argued tliat this 
is only an inartistic way of saying that 
the properties belonged to a joint fa- 
mily consisting' of Sheo Adhar and the 
plaintiff and that on the fornier’s death 
his interests survived to his son and 
brother. It may be, that if Sheo Adliar 
is otherwise proved to have been in 
possession of the properties as head ot 
a joint family and not in Ins individual 
capacity, the applications arc suscep- 
tible of that interpretation. In the ab- 
sence of such proof little weight can 
be attached to the applications. 

Assuming that theapplications contmn 
such admission as is relied on by the 
plainiiff-appcllant, it can be explained 
and rebutted. The only other person 
besides the plaintiff who could have 
revealed the circumstances in winch 
they were made was Sheo Kumar who 
is not alive. But if it appears as wc 
think it does, that before the shares in 
Amritpur and Newazi Khcra were ac- 
quired, the family was not possessed 
of joint funds or of such nucleus as 
could liavc led to the acquisition of 
those shares, the admission said to be 
contained in the applications for nuila- 
tion of names is of very little weight. 

The learned advocate for the respon- 
dents has drawn our attention to the 
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contents of the affidavit which accom- 
panied the application for substitution 
of names made in this Court. It is 
pointed out that ordinarily it is the 
duty of the appellant to make an ap- 
plication for substitution of names in 
the place of a deceased respondent. 
In this case it app^rs that Sheo Ku- 
mar made the application and made it 
a point to state in the affidavit that his 
deceased father together with his des- 
cendants and Suraj Kumar were mem- 
bers of a joint Hindu family and tliat 
he himself and Suraj Kumar were the 
surviving members thereof. Taken lite- 
rally the admission proves no more 
than what has been found in the pre- 
sent case, viz., they were all members 
of a joint family. But the appellant 
relies on implications of that statement 
and would have us infer tliat the sub- 
ject-matter of the appeal pending in 
this Court was joint family property. 
It should be borne in mind that men 
like Sheo Kumar cannot be credited 
with knowledge of the niceties of Hindu 
law. He might well have thought, un- 
aided by legal advice, tliat all acqui- 
sitions made by Sheo Adhar became 
joint family property. The learned Sub- 
ordinate Judge considered the explana- 
tion offered "on behalf of the respon- 
dents that the admissions of Sheo 
Kumar were due to a desire on his 
part to save the property from attach- 
ment in execution of the decree passed 
by the Bombay High Court to be at 
least plausible, though he was not pre- 
pared to accept it so far as to warrant 
a definite finding that the admission 
was in fact dictated by that desire. 
Wc agree with him in that view. Tak- 
ing into consideration the total absence- 
of evidence showing such nucleus as 
could have led to the acquisition of 
the properties standing in the name of 
Sheo Adhar and the possibility that 
the admissions were made as suggested 
on behalf of the respondents or through 
misconception of the legal rights of 
Sheo .\dhar and the plaintiff, wc are 
of opinion that no weight should be 
attached to the admission, assuming 
that it amounts to an admission of the 
character given to it by the appellant. 

The same considcraiions apply to a 
suit brought by Sheo Kumar and Suraj 
Kumar in 1926, on foot of a hundi in 
favour of Sheo Adhar. Similarly, a suit 
was instituted in 1929 by Suraj Kumar 
and Chandra Kala, the parties to thi& 
appeal. The plaint of tliat suit is relied 
on by both parlies. The appellant 
points to the fact that the respondents- 
considered him to be one of the per- 
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sons entitled to the money due under 
the hundi. The respond(mts on the 
other hand lay strees on the fact that 
if the money be considered to belong 
to joint Hind : family, she could not 
have had any interest in it and the 
plaintiff would not have joined her in 
instituting the suit. We are of opinion 
that a document of this character is 
wholly inconclusive and no weight can 
be attached to it as a piece of evi- 
dence. 

Taking into consideration all the evi- 
dence, oral and documentary, and in- 
ference derivable from the circum- 
stances of the case, we are of opinion 
that the learned Subordinate Judge ar- 
rived at a correct finding in holding 
that the mortgagee rights under the 
deed in question belonged to Sheo 
Adhar alone and that the plaintiff-ap- 
pellant had no inteJrest in it. This 
appeal fails and is dismissed with 
costs. 

K.S. Appeal disviissed. 
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HamratanlaX and others — Defendants 
— Appellants. 

V. 

Gangoiri Prasad others — Plaintiffs 

and Defendants — Respondents. 

Second Appeal No. 5 of 1932, Decided 
on 12th April 1934, from decision of 
Addl. Sub-Judge, Ballia, D/- 21st August 
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Hindu Law — Alienation — Widow — Deed 
purporting to be perpetual lease but amount* 
ing to gift — Consent of presumptive rever- 
sioners at the time — Reversioners alive at 
time of widow's death can challenge the 
transaction. 

Where a Hindu widow executes a document 
which purports to be a perpetual lease of her 
zamindari property and the document is not 
only not supported by consideration but is for 
all practical purposes a deed of gift, then the 
reversioners of the widow's husband who are 
alive at the time of lier death can challange the 
transaction, although at the time when the 
lease deed was executed the entire body of pre- 
sunjptive reversioners consented to it. A surren- 
der, in order to be cfTectivo must be of the entire 
rights of the Hindu widow’ : 1914 P C 128 and 

1918 P C 196, Pel on. [P 75 C 2] 

Ilaribans Sahai, K.Verma anti Janaki 
Prasad — for Appellants. 

Sri Narain Sahai — for Respondents. 

Judgment. — This is a second appeal 
by the defendants against whom the 
plaintiffs’ suit for recovery of posses- 
sion of the plaint property has been 
decreed by the Courts below. The facts 
are that one Mt. Anjora Kuar was the 


widow of Ram Rachha Lai and was, 
as a Hindu widow, possessed of a certain 
zamindari property and a house. On 
18th February 1878, she executed a 
document which purported to be a per- 
petual lease in favour of her brother’s 
son by which she leased out the zamin- 
dari property to him. Mt. Anjora 
Kuar died in October 1925. The plain- 
tiffs who are the reversioners of Ram 
Richha Lai brought the present suit in 
1929 for recovery of possession over 
the leased property and the house 
owned by Mt. Anjora Kuar. It is con- 
ceded by the appellants that so far as 
the house is concerned, the appellants 
cannot, in view of the findings of the 
Courts below, lay any claim and the 
suit has been rightly decreed regarding 
the same. It has however been strong- 
ly contended that the plaintiffs are not 
entitled to recover possession of the 
leased property. There is a pedigree 
given at the foot of the plaint and it 
is said that a perusal of the pedigree 
will show that when the lease was 
executed in 1878 the entire body of 
presumptive reversioners, name’y Pyare 
Lai, Jagdamba Sahai, Naubat and Ja- 
wahar Lai consented to the lease. Pyare 
Lai who was the next reversioner ac- 
tually drew up the docyment, present- 
ed it for registration and identified the 
lady before the Sub-Registrar. Naubat, 
Jawahar Lai and Jagdamba Sahai were 
attesting witnesses to the document. A 
translation of the lease has been given 
to me and from that it appears that 
the facts stated above are correct. 
There is a slight error in the names 
of the attesting witnesses inasmuch as 
Mohan Lai has been put down for 
Naubat, but there can be no doubt 
that Mohan Lai is a mistake for Nau- 
bat. It is then argued that the tran- 
saction, inasmuch as it was consented 
to by the entire body of presumptive re- 
versioners, cannot be challenged at the 
instance of the reversioners who hap- 
pen to be alive at the time of the 
Hindu widow’s death. 

The first question that arises for 
determination is to find out exactly 
the nature of the transaction evidenced 
by the document of 1878. The plain- 
tiffs styled it a deed and the Courts 
below have come to the conclusion that 
the document is not supported by any 
consideration. The Court of first inst- 
ance at issue 8 says as follows: 

It is obvious that the lease in question is 

without consideration and that the lady had no 
necessity to execute it.” 

The lower appellate Court on issue 2 
says: 
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“In this case there was no valuable considera- 
tion paid* at the time of the lease and hence the 
■question of legal necessity did not arise.*’ 

I am also of the opinion that the 
document is not supported by consi- 
deration and is far all practical pur- 
poses a deed of gift. There is intrinsic 
evidence in the document itself for this 
conclusion. The lady after reciting her 

right in the property says: 

“Chandi Prasad, my own brother’s son of 
Bhiku Lai has been living with mo like a son 
since the death of my husband. I have brought 
him up like a son and educated him. Having 
regard to the transitory state of life, it is neces- 
sary that I should execute an absolute document 

in his favour I covenant that the 

said lessee shall remain in possession of all the 
rights aforesaid and out of Rs. 30 the fixed 
amount he shall pay Rs. 23*5-3 the Government 
revenue every year and pay Rs. 6-11-0 (the 
balance) of the assessed rent to me and my heirs 
and representatives year after year and he shall 
bring to his use the balance of the profits, pro- 
duce or income .... I or my heirs and 
representatives shall have no kind of right or 
claim or dispute as regards the property, except 
realising the fixed amount of rent aforesaid nor 
shall we have a right at any time to make any 
•enhancement or alteration in the fixed jama or 
cause any interference. If we do so, it shall bo 
unlawful in Court.” 

The above passages in the document 
clearly indicate that the intention of 
the lady was to execute a permanent 
document in favour of her brother s 
son because of her natural love and 
affection for him and to bind herself 
and her heirs from ever obtaining re- 
entry and to allow the lessee to ap- 
propriate the balance of the profits. 
The Government revenue of the pro- 
perty in a permanently settled District 
was Rs. 23-5-0 and the rent that was 
reserved exclusive of this Government 
revenue was only Rs. 6-11-0, the ob- 
vious inference is that there were ap- 
preciable profits in the year 1878, and 
and coitsiderablc profits at the present 
moment. ’I hc defendants in their writ- 
ten statement alleged that the value of 
the leased property should at least be 
fixed at Rs. 2,700. No premium was 
l>a:d for the transaction. The finding 
of the Courts below that the transac- 
tion is not supported by consideration 
is therefore a perfectly sound finding. 

It was contended by the appellants 
that as the document was cxecutca 
with the concurrence of the entire body 
of presumptive reversioners, it canimt 
be avoided by the present plaintiUs. 
It is well settled that one reversioner 
docs not claim through another and 
even if I were to hold that the tran- 
saction was consented to by all the 
reversioners then living, I cannot hold 
that the plaintiffs are estopped owing 
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to the conduct of the consenting re- 
versioners, even if they happened to 
be the ancestors of the present plain- 
tiff. It is argued on behalf of the 
respondents that a look at the pedigree 
will show that there were quite a num- 
ber of other persons who have not 
figured as attesting witnesses to the 
•document and it cannot therefore be 
presumed that the entire body of pre- 
sumptive reversioners attested the 
document. The reply of the appellants 
is that those persons were dead. There 
is no evidence on this point and the 
burden obviously was on the appellants 
to show that the other persons figur- 
ing in the pedigree were dead and the 
entire body of living reversioners con- 
sented to the transaction. Further on 
the authority of 1914 P C 90 (1), and 
the case of 1922 P C 20 (2), it 
is submitted on behalf of the respon- 
dents that mere attestation of a deed 
by itself does not estop any person 
from denying anything except that he 
has witnessed the execution of the 
deed, and knowledge of the contents 
of the deed ought not to be inferred 
from the mere fact of the attestation 
and mere attestation does not neces- 
sarily import concurrence. The con- 
tention of the appellants however is 
that the share of the lady was parti- 
tioned about the time when the docu- 
ment was executed and the other co- 
sharers. when they figured as attesting 
witnesses, must be deemed to have 
knowledge of the contents of the docu- 
ments and must be considered to have 
consented to the transaction, more so 
when the next reversioner Pyare Lai 
went so far as to scribe the document 
and to present it before the Sub- 
Registrar. There is considerable force 
in the contention of the respondents, 
but even if I were to assume that the 
concurrence of the reversioners has 
been proved, I am of the opinion, in 
view of what I have said before, name- 
ly, that the document was for all prac- 
tical purposes a gift, the defendants 
are not entitled to resist the plaintiffs’ 
suit. \ 

If a sale or mortgage or any other 
alienation supported by consideration is 
effected by a Hindu widow with the 
concurrence of the entire body of pre- 
sumpti\c reversioners then it cannot 
he challenged by the reversioner who 
miglit be living at the t ime of the 

1. Vlar Kishen v. Kashi Prasad Singh, 1914 P C 
90=27 I C 074 = 42 I A 04 = 42 Cal 870 (PC). 

2. Pandniang Krishnaji v. Markandaya Tuka* 
ram. 1922 P C 20=05 I C 954 = 49 I A 16=49 
Cal 834=18 N L R 1 (PC). 
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death of the Hindu \Yidow not on the 


simple ground of the consent, but on 
the ground that that consent affords 
evidence of legal necessity or propriety 
of the transaction, and the alienee is 
relieved from the necessity, of proof, 
the burden being cast upon the rever- 
sioner to show that in fact there was 
no legal necessity for the transaction. 
Mr. Pandey on behalf of the appellants 
drew my attention to a pas^ge in 
^‘Principles of Hindu Law” by Sir D.F. 
Mulla, Edn. 6, p. 189, where the learn- 
ed author, while discussing the powers 
of a Hindu widow to execute a lease, 
says that she has no power to grant 
a permanent lease or a lease for long 
term so as to bind the reversioner un- 
less it is justified by ‘‘legal necessity” 
or it is for ‘‘the benefit of the estate” 
or “made with the consent of the next 
reversioners,” and relying upon that 
passage the argument has been that 
the third head “with the consent of 
the next reversioners” is distinct from 
the head of ‘‘legal necessity” and the 
head of ‘‘the benefit of the estate.” 
With all respect for the learned author 
I am of opinion that this statement 
of law is a little loosely expressed, and 
the authorities which have been cited 
in support of this proposition in the 
book do not support the same. The 
ordinary rule is that a Hindu widow 
is entitled to alienate the property of 
the last male owner for legal necessity, 
that term not necessarily implying only 
a pressure or danger to the estate 
which has got to beaverted, but also em- 
bracing possibly within its scope benefit 
to the estate. A Hindu widow there- 
fore according to my view, is entitled 
to alienate the property when there 
is a danger to the estate and that 
danger has got to be averted or when 
in the exercise of due husbandry she 
finds it necessary to make the aliena- 
tion in question. The consent of the 
next reversioners can only be evidence 
of the fact that there was such neces- 
sity or benefit to the estate and by 
proving such consent the transferee is 
not compelled to prove legal necessity 
aliunde. In the case of 1914 P C 128 
(3), their Lordships of the Privy Coun- 
cil observed that: 

“as against tliem (the reversioners) it is a fair 
infotence from their conduct that they believed 
that the arrangement had boon made in good 
faith, and that under such circumstances of 
necessity as would give it validity according to 
Hindu Tjaw, and it has always been a feature of 
Hindu Law as administered by this Board to 
attach great weight to the sanction by expectant 

3. Bijoy Gopal v. Girindra Nath, 1914 P G 128= 
23 I G 102=41 Cal 793 (PC). 


reversioners of an alienation of property by a 
Hindu woman as affording evidence that the 
alienation was under circumstances which ren- 
dered it lawful and valid.” 

Again in the case of 42 Mad 523 (4), 
at p. 536, their I.ordships of the Privy 
Council said as follows: 

“The result of the censideration of the decided 
cases may be summarised thus : 

(l) An alienation by a widow of her deceased 
husband’s estate held by her may be validated 
if it can be shown to be a surrender of her whole 
interest in the whole estate in favour of the 
nearest reversioner or reversioners at the time of 
the alienation. In such circumstances the ques- 
tion of necessity does not fall to be considered. 
But the surrender must be a bona fide surrender, 
not a device to divide the estate with the rever- 
sioner. (2) When the alienation of the whole 
or part of the estate is to be supported on the 
ground of necessity, then, if such necessity is not 
proved aliunde and the ‘‘alienee does not prove 
inquiry on his part and honest belief in the 
necessity, the consent of such reversioner as 
might fairly be expected to be interested to quar- 
rel with the transaction will be held to afford a 
presumptive proof which, if not rebutted by con- 
trary proof, will validate the transaction as a 
right and proper one.” 

It is therefore impossible to arguel 
that mere consent would validate the 
transaction irrespective of the nature 
of the transaction. Indeed in 42 Mad 
523 (4), their Lordships said at p. 537* 
that : 

“Being a deed of gift it cannot possibly be held 
to be evidence of alienation for value for purposes 
of necessity. It follows therefore that the deed 
taken by itself cannot stand.” 

As stated before, the document of 
1887, is not an alienation for value 
because no premium was paid for pro- 
perty of the value of Rs. 2,700 on the 
defendants’ own showing and the pro- 
fits which were to go to the lessor were 
out of all proportion to the profits that 
were to go to the lessee, and the ciUire 
phraseology of the document goes to 
show that it was intended to benefit 
the transferee for whom the lady had 
great affection. 

It was then argued that the transac- 
tion of 1878 might be looked at from 
a different point of view. It might be 
said to be a surrender in favour of the 
next reversioner Pyare Lai and then a 
document of lease by Pyare Lai. There 
arc two obvious answers to this con- 
tention. First of all the document is 
not couched in that manner. It is not 
a surrender of the next reversioner and 
then a lease by him in favour of the 
defendants’ ancestors. Secondly, the 
l ady obviously had other pr o pe r t y , 

•Page of 42 M— [Ed.] ~ ^ 

4. Rangasami Goundan v. Nachiappa Goundau, 

1918 P C 19G=50 I C 498=46 I A 72=42 Mad 

523 (PC). 
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were openly sold at an auction to Indar 
Man whose son sold the property, 
claiming to be the unqualified own^ 
thereof, to Sadiq Husain and I^nmud- 
din. The latter transferred the same 
to Afridunnisa, whio in her turn trans- 
ferred it to the present defendant-ap- 
pellant. There was no suggestion by 
any intermediate transferor that he 
was not the owner of the property. 
The application of Afridunnisa made 
to the Settlement Deputy Collector in 
1902, definitely asserted that the sites 
belonged to her in full ownerslup. Both 
the plaintiff-respondents were parties 
to that application along with the rest 
of the proprietary body. The assertion 
of proprietary right by Afridunnisa was. 
therefore to their positive knowledge. 
The fact that her application was dis- 
missed cannot, in any way, detract 
from her assertion of proprietary right. 
Subsequently she reiterated her right 
in the civil suit which she mstituted. 
The fact that the suit was subsequently 
withdrawn is of no consequence. If she 
had not been in possession and had 
to bring a suit founded on the same 
cause of action, the withdrawal of the 
suit might have operated as a bai ; 
but the fact of withdrawal cannot neu- 
tralize her assertion of proprietary title 
on that occasion. It is not disputed 
that Afridunnisa and, after her, the 
defendant-appellant have been m con- 
tinuous possession of the lands m dis- 
pute. The plaintifis have treated the 
defendant as a trespasser, though ac- 
cording to them he has been in posses- 
sion without their consent from the 
dale of partition at which part of the 
sites of the factories and houses was 
allotted to each co-sharer. As already 
stated they have not alleged tliat Ram 
Prasad or any of his successors attorn- 
ed to the plaintiffs or their predcces* 
sors. In all these circumstances, I am 
of opinion that the possession ot the 
defendant and his predecessors has 
been adverse at least since 2nd bep- 
tember 1902. when Afridunnisa ap- 
plied to the Settlement Deputy Collec- 
tor for entry of her name as propriet- 
ress. 


'I'he learned Additional District J^^dge 

laid tress on the fact that Sadiq Hu- 
sain, the predecessor-in-interest 

defendant was recorded as ^ 

11 years’ standing in the khasra of 
1308 FasU, and again as a tenant of 
33 years’ standing m the kliasra of 
Tooo Trn,sU The learned Judge infers 
from these entries that the defendant 
is a tenant. In my opinion this infer- 
ence is wholly unjustified m view of the 


plaintiffs’ admission that the defendant, 
or his predecessor, never paid any rent 
and of the previous history of the case 
showing that the original occupier, Ram 
Prasad, was in possession of the lands 
in dispute as occupier of factories and 
houses. A person who is in adverse 
possession of specific plots of land in a 
mahal and has obtained no mutation 
of names has to be entered in the 
khasra as a tenant or occupier. There 
is no other column for persons in 
adverse possession against the recorded 
proprietor. In the absence of other 
evidence, the entry in the khasra would 
havd been taken to be prima facie evi- 
dence of the fact that such occupier is 
a tenant, as he is recorded; but where 
the evidence shows all the circum- 
stances in which he entered into Pos- 
session, the entry cannot be accepted 
as proof of tenancy in the teeth of 
admitted facts and circumstances show- 
ing the. contrary. 

The learned advocate for the plain- 
tiff-respondent complains that the lower 
Courts did not record finding on the 
question whether Aliganj is an agri- 
cultural village. In the findings of the 
Munsif I find that there is a reference 
to the evidence which establishes that 
Aliganj is a notified area administered 
by a committee of which one of the 
plaintiffs is the chairman. The ques- 
tion is not one which could be the 
subject of a separate issue though it is 
natural for the determination of the 
defendant’s right by adverse posses- 
sion. It is true the Additional Distnct 
Judge did not consider this aspect of 
the case, but I do not think it neces- 
sar>^ in all the circumstances of the 
case’, to remit an issue. The plaintiffs 
themselves admit that Aliganj is ^a 
“Qasba.” It is in evidence that it is 
administered by a notified area, of 
which one of the plaintiffs is the chair- 
man. Apart from this, a clear assertion 
of proprietary rights in 1902 by Afri- 
dunnisa, followed by more than 12 
years’ exclusive possession has perfect- 
ed her right of ownership by adverse 
possession, even though Aliganj may 
not be considered to be an urban area 
or a “Qasba.” 

For the reasons stated above, I allow 
these appeals, set aside the decrees 
appealed from and restore those of the 
trial Court. The defendant shall have 
his costs throughout. 

R.K. Aiypeal allowed^ 
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Bajpai, J. 

Ham Sakai and others Applicants. 

V. 

Uttama OpposifcsParties. 

Criminal Revn. No. 533 of 1934, Deci- 
ded on 12th September 1934, from order 
of Sess. Judge, Meerut, D/- 30th May 
1 Q34. 

(a) Criminal P. C. (1898). S. 139-S 139 
(a)— Court is not under obligation to force 
particular party into civil Court— It has 
inherent power to stay proceedings. 

There is no direction in S. 139 (a) as to which 
of the parties is to be directed to go to the civil 
Court The Court is not directed to quash the 
proceedings altogether but to stay the proceed- 
ings. Not is there any obligation on the Magis- 
trate to force the opposite party or any particular 
party into Court. It is clearly 'within its inher- 
ent jurisdiction to stay those proceedings until 
the matter has been decided by a competent civil 
Court on such conditions as may seem to it fit 
in the varying circumstances of each case : 1929 
All 220, Foil. IP 8^ ^ 

(b) Criminal P. C. (1898). Ss. 133 and 143 
—Order under S. 133 binds only person 
against whom it is passed— Order under 
S. 143 cannot be passed against person not 
party to prior proceedings. 

Section 143 contemplates the prevention of a 
repetition, or the continuance of a public nuis- 
ance by the party against whom an order under 
S. 133 has already been passed. There can be no 
doubt that an order under S. 133 binds the P®'^* 
son against whom the order is passed and nobody 
else. Hence an order under S- 143 cannot be 
passed against a person who was not a party to 
the prior proceedings when order under S. 133 is 
passed : 1928 All 300, Rel on. CP 80 C 1,23 

iS. B. L. Gaur and K. D. Malaviya— 
for Applicants. 

Kumuda Prasad and Vishva Mitra 
for Opposite Parties. 

Order. — This is an application in re- 
vision by Ram Sahai and others against 
an order passed by a Magistrate under 
S. 139 (a). Criminal P. C., and contirm- 
ed by the learned Sessions Judge. 

The facts may be briefly stated. One 
Srimati Uttama Debi, wife of Chaudhari 
Raghubir Narain Singh, is the owner 
of a kothi No. 5133 called the “Aziz 
Manzil” situate on the western Kut- 
cheriy Road in Meerut. After she had 
acquired this property one Bulaqi ap- 
plied under S. 133, Criminal P. C., 
against one Ratan Lai, said to be a 
karinda of Srimati Uttama Debi, (it 
is liowever alleged before me by coun- 
sel for Srimati Uttama Debi that Ra- 
tan Lai is not her karinda but the ka- 
rinda of her husband) for the removal 
of a pucca wall erected by Ratan Lai 
across a certain path which was al- 
leged to be a public path in which 


the public had a right of way. It might 
be mentioned here that Srimati Utta- 
ma Debi was not a party to these pro- 
ceedings. Notices of those proceedings 
were served on Ratan Lai by affixa- 
tion and the learned Magistrate on 
8th June 1932, passed an ex parte or- 
der ordering the demolition of the wall. 
The wall was subsequently demolish- 
ed. In July 1933, a kachha wall was 
erected and the path was again ob- 
structed with the result that an ap- 
plication was filed by eleven persons 
under S. 133, Criminal P. C., against 
Chaudhari Raghubir Narain Singh. 
Once again notice was served on 
Chaudhari Raghubir Narain Singh by 
affixation and on 18th July 1933, the 
Joint Magistrate ordered the wall to be 
demolished and the way to be opened. 
This order was carried out on 19th 
July 1933. Some time afterwards Sri- 
mati Uttama Debi petitioned the Ma- 
gistrate that she was the owner of the 
kothi and she had no knowledge of 
the above proceedings and therefore 
the proceedings might be revived. The 
learned Magistrate re-opened the case 
on 7th August 1933, and the matter 
was referred to arbitration but the ar- 
bitration proved infructuous. 

In 1934 the path was again blocked 
and this time it was blocked by cer- 
tain brambles. The applicants before 
me applied to a Magistrate for taking 
proceedings under S. 133, Criminal P. 
C., against Srimati Uttama Debi. 
Chaudhari Raghubir Narain Singh and 
Ratan Lai. Srimati Uttama Debi in 
pursuance of the notice issued to her 
filed a statement and denied the exis- 
tence of a right of way. The learned 
Magistrate commenced an enquiry on 
such denial under S. 139 (a), Criminal 
P. C., and came to the conclusion that 
there was reliable evidence in support 
of the denial. He therefore stayed the 
proceedings until the matter of the 
existence of such right was decided 
by a competent civil Court. He went 
a step further and directed: 

‘‘the applicant to proceed to obtain a declaration 
from the con. petent civil Court that there is a 
public right of way from the Western Kutcherry 
Road through the compound of kothi “Aziz 
^lanzil” past the out-hou?es alongside Bulaqi’s 
disused well across fields beyond this well to 
the west to join up with the recently constructed 
road to Rao Bahadur Girraj Singh’s new house 
from the Roorkee Road, as shown in the plan 
filed by the applicant.” 

In revision the main contention of 
the applicants is that the learned Ma- 
gistrate should not have directed any 
particular party to obtain a declaration 
from the civil Court. This contention is 
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supported by several authorities of this 
Court. In 1929 All 220 (1), Boys, J., 

obser\'ed that: 

i“ there is no direction in S. 139 (a) as to which 
!of the parties is to be directed to go to the civil 
Court but that appears to me to give rise to no 
real difficulty. The Court is not directed to 
quash the proceedings altogether but to stay the 
proceedings. Nor do I find any obligation on the 
Magistrate to force the opposite party 
particular party into Court. It is clearly within 
its inherent jurisdiction to stay those proceedings 
until the matter has been decided by a com- 
petent civil Court on such conditions as may to 
it seem fit in the varying circumstances of each 


Ham Sahai v. TJttama Debt (Bajpai, J.) 1935 

It is therefore clear that no order 


case 


> I 


In 1930 All 658 (2), Dalai. J., quash- 
ed the order of the Magistrate by 
which a direction was given to a par- 
ticular party to file a suit for declara- 
tion in a competent civil Court, in 
Ct. Ref. No. 333 of 1932 (5) decided on 
13th July 1932, Bennct, J.. modified the 
order of the trying Magistrate, by 
which the defendants were directed to 
establish their rights in the civil Court 
within three months of the order, by 

substituting the following order: 

• “ The proceedings are stayediintil the matter 

■of the existence of such right has been decided 

by a competent civil Court.” . 

I am in complete agreement with 
I the views expressed by three learned 

1 Judges of this Court in the above 
cases. 

It was further contended before rne 
that the learned Magistrate should m 
the present case have pme^d- 

ings under S. 143, Cnmin^al P. C. The 
simple answer to this is that the learn- 
ed Magistrate was not moved in this 
direction. The petition of the appli- 
cants. ill so many words, asked for pro- 
ceedings being taken under S. 1.3^, 

, Criminal P. C. Moreover, S. 143 con- 
'templatcs the prevention of a repetition 
;or the continuance of a public nuisance 
:bv the partv against whom an order 
■under S. 133, Criminal P. C., has al- 
. ready been passed. There can be no 
I doubt that an order under b. yri- 

Iminal P. C.. binds the person against 
'whom the order is passed and 
I else. This was held in 1928 All 300 
1(4' Ashworth ,J.. held that: 

order under S. 133, Criminal P. C-. 

order under the subsequent sections is an order 
a particular iufVividual^^^^ 

1. Manolutr Sin^li v. Emperor, 1920 All 2-20= 

1 u; T Cj 7RG=30 Cr L J GtO. 

2. 1030 A'' «|=1030 C..;^C 

qQ 7 =l- 2 j I G 45-2=31 Cr L J h3J— o- All 

s T/Tq“Rvlim.at V. Municipal Board, Gbazia- 
bad Cr! Kef No. 333 of 193-2 decided on 
istli .Tulvl93-2. 

4 Jucul Kisbore v. Emperor, 1923 All 300— 
* 103 1 C 505=20 Cr L J 445. 


could have been passed under S. 143, 
Cfriminal P- C., againist Srimati^ Utta- 
ma Debi who was not a party in any 
earlier proceedings when orders under 
S. 133, Criminal P. C., were passed. 
As I said before, the first order un- 
der S. 133, Criminal P. C., was pass- 
ed against Ratan Lai and the se^nd 
order was passed against Chaudhari 
Raghubir Narain Singh and, even if 
Ratan Lai be held to be the kannda 
of Srimati Uttama Debi, a fact which 
is denied, an order passed against Ra- 
tan Lai cannot bind Srimati Uttama 
Debi. This was held by Niamatullah, 
J., in 1934 All 853 (5), the only dif- 
ference being that in that case the 
learned Judge was considering the 
force of an order passed under S. 145 , 
Criminal P. C., and it was held that 
when the real dispute was between the 
matter of the complainant and another 
person and if the Court issued notice 
to the agent and the case proceeded 
between the agents then the master 
was not bound. A subsidiary question 
was argued before me and it \yas to 
the effect that the learned Magistrate 
had no jurisdiction to re-open the pro- 
ceedings on 7th August 1933, on the 
application of Srimati Uttama 
Debi, when an absolute or- 
der was passed on 18th July 
1933, against Chaudhari Raghubir Na- 
rain Singh and the order was act^lly 
carried out on 19th July 1933. This 
matter does not necessarily arise m the 
present proceedings, but for the bene- 
fit of the Subordinate Courts I might 
mention that an order passed by a Cri- 
minal Court is not liable to be review- 
ed. It is true that the application for 
revival was made by Srimati Uttama 
Debi on the ground that she was not 
a party to the proceedings, but the 
proper order to pass on such an ap- 
plication was to say that she was in no 
way bound by the order dated 18th 
July 1933, and not set aside that or- 
der (when that in effect had been 
carried out) and to direct the mat- 
ter to be referred to arbitration. There 
can be no doubt that the learned Ma- 
gistrate was satisfied that there was 
reliable evidence produced by Srimati 
Uttama Debi which, in the opinion ot 
the Magistrate, satisfied him that the 
denial made by Srimati Uttama Debi, 
was well founded in the circumstances 
of the case, and it is not possiWe 
for me in revision to interfere with the 
view of the learned Magistrate on this 

point. 

5. I*eare Lai v. Emperor, 1934 All 853 — 1934 Or 
C 1043=152 I C 500. 
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The result is that I allow this ap- 
plication to this extent that for the or- 
der passed by the learned Magistrate I 
substitute the following order: 

“The proceedings^ are stayed until 
the matter of the existence of such 
right has been decided by a compe- 
tent civil Court/’ 

K.s. Application allowed. 
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Niamatdllah and Collisteh, JJ. ' 

M. Maqbul Ahmad — Plaintiff — Appel- 
lant. 

V. 

Mt. Fatma Bihi and others — Defen- 
dants — Respondents. 

Second Appeal No. 388 of 1933, De- 
cided on 3rd September 1934, from deci- 
sion of First Sub-Judge, Saharanpur, D/- 
Stli December 1932. 

Civil P. C. (1908), O. 2, R. 2— Cause of ac- 
tion refers only to grounds set forth in plaint 
—It has no relation to defence or relief asked 
— Plaintiff's claim for contribution of ex- 
penses in Privy Council case without refer- 
ence to having acted as manager or agent of 
■defendant — Alternative relief based on hav- 
ing acted as manager — Previous suit based 
solely on either ground — Second suit is bar- 
:red to extent of alternative relief. 

The cause of action of a suit has no relation 
whatever to the defence which may be set up by 
the defendant, nor does it depend on the cha- 
racter of the relief prayed for by the plaintiff. It 
refers entirely to the ground set forth in the 
plaint as the cause of action, or, in other words, 
to the media upon which the plaintiff asks the 
Court to arrive at conclusion in his favour : 16 

All 1G5 and IG Cal 98, Rel on. [P 82 C 1, 2] 

The ground of the plaintifi’s action was the 
liability of the defendant to contribute towards 
liability of the defendant towards the expenses of 
A Privy Council appeal and the costs paid to the 
opposite party and had no reference to the plain- 
tiff having acted as a manager to the defendant. 
In a previous case, the ground on which the 
plaintiff had claimed rendition of accounts, was 
that in the discharge of his duties as manager or 
ngent he spent certain sums of money for his 
principal and was therefore entitled to recover 
them from the latter : 

Held : that in the second case the plaintiff did 
not allege and it was not necessary for him to 
allege that he acted as manager or agent on be- 
half of the defendant and hence the two grounds 
of claim were wholly different. But as there was 
no difference between the ground on which the 
previous suit was based and the plaintiffs allega- 
tion in para. 2 of the plaint in the second suit, 
whore he alleged that he managed the affairs of the 
defendant and had to pay costs of Privy Council 
appeal, the second suit, so far as it was based on 

the alternative ground contained in plaint, was 
barred by O, 11, R. 2, Civil P. C. [P 82 C 2] 

1935 A/ll & 12 


P. L. Banerji and Shiva Prasad Sinha 
— for Appellant. 

Akhtar Husain Khan — for Respon- 
dents. 

Judgment. — This is a plaintiff’s ap- 
peal and arises from a suit brought by 
him for recovery of Rs. 2,764-5 on 
certain allegations which will be pre- 
sently mentioned. Both the lower 
Courts dismissed the suit in respect 
of some items on the preliminary 
ground that it is barred by O. 2, R. 
2, Ciyil P. C. It is said that the 
plaintiff might and ought to have in- 
cluded this part of his claim in the 
subject-matter of the previous action. 

The plaintiff and his deceased bro- 
ther Nehal Ahmad were joint owners 
of certain properties which do not ap- 
pear to have been divided. Nehal Ah- 
mad died sometime before 24th Nov- 
ember 1924, leaving a number of heirs, 
sonrie of whom were minors. The 
plaintiff managed the entire property 
and all the affairs of the family on 
behalf of himself and the heirs of Ne- 
hal Ahmad. He instituted a suit on 
30th August 1929, against the heirs of 
Nehal Ahmad fpr rendition of account. 
His case was that the disbursements 
being set off against the income which 
he received as manager on behalf of 
the defendants, a certain sum of money 
would be found due to him which he 
was entitled to recover from them (the 
defendants). It does not appear from 
the paper-book whether the suit was 
decreed to any extent. We are how- 
ever informed by the learned counsel 
for the respondents that the suit was 
eventually compromised. 

The suit, which has given rise to 
the present appeal, was instituted by 
the appellant on 8th December 1930. 
It was alleged in the first two para- 
praphs of the plaint tliat the plaintiff 
and Nehal Ahmad entered into an 
agreement ^yith Mahmud Hasan and 
Mt. Quraish: Begam, under which the 
atter promised to sell a certain vil- 
lage to the former but that the pro- 
misors, m breach of the agreement sold 
the property to one Saadat Ali. There- 
upon the plaintiff and Nehal Ahmad 
instituted a suit for specific perfor- 
mance of the contract for sale. Their 
suit was decreed by the Court of first 
instance but dismissed by the High 
Court. A further appeal to the Privy 

’^^successful. The plain- 
tiff alleges that he had to defray all 
the expenses of the Privy Council ap- 

of the opposite party awarded against 
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himself and Nehal Ahmad. Accordingly 
the plaintiff claimed certain items^ 
which represent the share of Nehal 
Ahmad, his co-promise under the 
agreement of sale. The plaintiff goes 
on to allege, in para, 3 of the plaint, 
that he managed all the joint affairs of 
the heirs of Nehal Ahmad and of him-r 
self and had to pay the en- 
tire costs of the Privy Council ap- 
peal, implying that he is entitled to 
receive what he spent on behalf of 
Nehal Ahmad and his heirs. 

Both the lower Courts have held 
that the plaintiff’s cause of action in 
respect of the present claim is identi- 
cal with that in the earlier suit. It 
seems to us that the lower Courts gave 
undue importance to the allegations 
contained in para. 3 of the plaint al- 
ready referred to. As we read the 
plaint, the main ^ound on which the 
plaintiff claims relief is that he and Ne- 
hal Ahmad were joint promisees under 
an agreement of sale and that the 
plaintiff, having defrayed the costs of 
the Privy Council appeal and paid the 
entire costs awarded to the opposite 
party, is entitled to be reimbursed by 
the heirs of Nehal Ahmad to the ex- 
tent of their shares. In other words, he 
professes to claim contribution by one 
who was jointly interested with him in 
making certain payments which he 
alone had to make. The reference in 
para. 3 of the plaint to the plaintiff be- 
ing the manager of the affairs of Ne- 
hal Ahmad’s heirs may cither be con- 
sidered to be wholly superfluous, or 
was intended to form an alternative 
ground for the relief claimed by the 
plaintiff. If it is superfluous, it may 
be ignored. If it was intended as an 
alternative ground for the same relief, 
we think that, so far as the plain- 
tiff’s suit is based on that grouim, it 
is barred by O. 2, R. 2, Civil P. C. 
It does not however follow that the 
plaintiff’s suit, which is mainly based 
on the allegations contained in the 
two paragraphs of the plaint, should 

be dismissed altogether. , 

The plaintiff’s cause of action dis- 
closed in the first two paragraphs ot 
the plaint, is totally 

cause of action on which the earlier 
suit was based. The expression cause 

of action" is 

imply merely the infringement of a le- 
igal nght. It has however a much wi- 
lder significance. It defined by a 

Full Bench of this Court m 16 AU 
165 (1), AS implying ever y fact winc h 

Murti V. Bhola Kain, (ISOi) IG All 105= 
' 1S04 A. '.V N G5 (FB). 


it would be necessary for the plaintiff 
to prove if traversed in support of 
his right to the judgment of the 
Court. Similarly, it was observed by 
their Lordships of the Privy Council 
in 16 Cal 98 (2), that: 

*'the cause of action has no relation whatever, to 
the defence which may be set up by the defen- 
dant, nor does it depend on the character of the^ 
relief prayed for by the plaintiff. It refers entirely 
to the grounds set forth in the plaint as the 
cause of action, or, in other words, to the media 
upon which the plaintiff asks the Court to arriv^ 
at a conclusion in his favour.” 

Now, in the case before us, the 
^ound of the plaintiff’s action is the 
liability of the defendant to contribute 
towards the expenses of the Privy 
Council appeal and the costs paid to 
the opposite party. It has no reference 
to the plaintiff having acted as the 
manager or agent on behalf of Nehal 
Ahmad or his heirs. In the previous 
case the ground, on which the plaintiff 
had claimed rendition of account, was 
that in the discharge of his duties as 
manager or agent he spent certain 
sums of money for Ixis principals and 
was therefore entitled to recover them 
from the latter. So far as the main 
ground of the plaintiff’s action is con- 
cerned, he does not allege and it is 
not necessary for him to allege that 
he acted as manager or agent on be- 
half of the defendant. It is clear to 
us that the two grounds of claim are 
wholly different. There is however no 
difference between the ground on which 
the prerious suit was based and the 
plaintiff’s allegation in para. 3 of the| 
plaint in the present case. As already 
stated, the plaintiff’s suit, so far as 
it is based on the alternative groimd 
contained in para. 3 of tlie plaint, is 
barred by O. 2, R. 2, Civil P. C. 

We may make it perfectly clear that 
the view that the plaintiff’s claim is 
based on the ground mentioned on 
paras, land 2 of the plaint does not 
imply that the plaintiff is necessarily 
entitled to succeed on that ground. 
The lower Court will have to decide 
aiPthe issues arising in the case, in- 
cluding: the one raised by the defen- 
dants in reference to the plaintiff’s 
right to succeed. It will 
be open to defendant to- 
show that the plaintiff is not entitled 
to succeed on the ground mentioned 
in paras. 1 and 2 of the plaint. All 
we decide at the present stage is that 
the plaintiff’s claim, so far as it is 
based on the allegations fou nd on 

2. Cband Kout v. Piirtab Singh, (1889) 16 Cal 
98=15 1 A 156=5 Sar 248 (PO). 
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paras. 1 and 2 of the plaint, is not 
barred by O. 2, R. 2, Civil P. C. 

The result is that we allow this ap- 
peal with costs, set aside the order 
of the lower Court and remand this 
part of the case to the Court of the 
first instance for disposal on the me- 
rits, The court-fee shall be refunded. 
The cross-objection is dismissed with 
costs. 

R.K. Appeal allowed. 
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SULAIMAN, C. J. AND RACHHPAD 

Singh, J. 

Dal jit — Defendant — Appellant. 

V. 

Kacheru and others — Plaintiffs — Res- 
pondents. 

Second Appeal No. 56 of 1931, Decided 
on 13th August 1934, from decision of 
Diet. Judge, Meerut, D/- 11th December 
1930. 

Agra Tenancy Act (3 of 1926), Ss. 242, 
and 271 — Dispute between parties one of pro- 
prietary right — S. 271, Expl. 2, does not 
apply to case where proprietary right itself 
is in dispute between parties — Plaintiff al- 
leging defendant's possession as trespasser 
— Claim resisted — S. 242, held governed case 
— Appeal from decision of Assistant Collec- 
tor held lay to District Judge. 

Where the dispute between the parties is one 
of proprietary right, the plaintiff denying that 
the defendant had any proprietary interest what- 
soever, while the defendant asserts that ho bad, 
a question of proprietary right is in issue bet- 
ween the parties, S, 271, Expl. 2 does not apply 
to a case where the proprietary right itself is in 
dispute between the parties. It applies to a case 
where, land being in the actual possession of a 
proprietor, the question is whether such pro- 
prietor, holds it as his sir or khudkasht or as 
tenant or sub-tenant. For the explanation to 
be applicable it must be an admitted fact bet- 
ween the parties that the land is in the actual 
possession of a proprietor. Where these facts are 
not admitted, Expl. 2 would not apply, and in 
such an event the body of S. 271 wovild be ap- 
plicable. The fact that the defence is that the 
defendant holds land as khudkasht is not suffi- 
cient to bring the case within the explanation 
when the plaintiff is denying the defendant’s 
title as a cosharer and the defendant is setting 
up such title. [P 85 C 2] 

K alleged that under a registered deed of 14th 
Juno 1917, an arrangment had been arrived at 
between him and A under which certain plots 
were divided between them. K’s case was that 
by virtue of this agreement he became the owner 
of the plots in suit and D was holding them 
without his consent and was in possession as a 
trespasser. D resisted the claim. He pleaded 
that as after tho'oxecution of the aforesaid deed 
there had been no partition of plots through the 
Revenue Court. K was not entitled to maintain 
the suit. The suit was thrown out by Assistant 
Collector who tried it. Against his decree there 


was an appeal to the District Judge who came to 
the conclusion that K was entitled to a decree 
and he accordingly decreed the appeal : 

Held : that S. 271 did not apply to the case 
and that the case was governed by the general 
provisions of S. 242 under which in any case in 
which a proprietary question was involved an 
appeal would lie to the Court of the District 
Judge. [P85C11 

S. B. L. Gaur — for Appellant. 

L. M. Boy — for Respondents. 

R^chhpal Singh, J. — This is a second 
appeal arising out of a suit instituted 
by the plaintiff under the provisions 
of S. 44, Agra Tenancy Act. 

The plaintiff alleged that under a re- 
gistered deed of 14th June 1927, an 
arrangement had been arrived at bet- 
ween him and the defendant under 
which certain plots were divided bet- 
ween them. The plaintiff’s case was 
that by virtue of this agreement he be- 
came the owner of the plots in suit, 
and the defendant was holding theni 
without his consent and was in posses- 
sion as a trespasser. The defendant 
resisted the claim. He pleaded that as 
after the execution of the aforesaid 
deed there had been no partition of 
plots through the Revenue Court, the 
plaintiff was not entitled to maintain 
the .suit. The suit was thrown out by 
the l^med Assistant Collector who 
tried it. Against his decree there was 
an appeal to the District Judge oi 
Agra who came to the conclusion that 
the plaintiff was entitled to a decree 
and he accordingly decreed the ap- 
peal. 


liie principal question for conside- 
ration in this appeal is whether an ap- 
peal to the Court of the District Judge 
was competent. In order to decide the 
question we have to bear in mind that 
we find tliat the deed was executed 
by the parties under the terms of 
which the plots in suit were allotted 
to the plaintiff. The effect of the deed 
was that the parties exclianged some 
plots among themselves. They were co- 
sharers before but under the terms 
of the deed each of them 
agreed to hold certain plots 
e.xclusively. The deed was registered 
and it conferred a title upon the plain- 
tiff in respect of the plots. The posi- 
tion of the defendant after the exe- 
cution of the deed was that he \Ws 
holding the plots without the consent 
of the landholder and his possession 
uas that of a mere trespasser who 
was liable to be ejected under the pro- 
visions of S. 44, Agra Tenancy Act. 

The question for consideration is 
whether in a case like this the appeal 
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lay to the District Judge, S. 242, Cl. 
3, runs thus: 

“ In addition to the provisions 'o! S. 271, an 
appeal shall lie to the District Judge from the 
decree of an Assistant Collector of the first class 
or of a Collector in all suits, except suits under 
Ch. 11, in which (a) a question of proprietary 
right has been in issue between the parties claim- 
ing such right in the Court of first instance, and 
is in issue in the appeal, (b) a question of juris- 
diction has been decided and is in issue in the 
appeal.” 


According to this clause where the 
question of proprietary right has 
been in issue between the parties 
claiming such rights in the Court of 
first instance, and is in issue in ap- 
peal or a question of jurisdiction has 
been decided and is in issue in appeal, 
an appeal shall lie to the District 
Judge. At this stage it is necessary 
to consider what is the meaning of 
the expression “In addition to the pro- 
visions of S. 271“ used in Cl. 3 of 
S. 242, Agra Tenancy Act. To me it 
appears that the meaning of this ex- 
pression is that if a case comes wi- 
thin the provisions of S. 271, then the 
question as to whether an appeal lies 
to the District Judge or to the Com- 
missioner will depend on the procedure 
adopted in the case. S. 271, provides 
that if in any suit or application filed 
in a Revenue Court against a person 
alleged to be the plaintiffs’ tenant or 
under S. 44, the defendant pleads tlmt 
he is not a tenant, but has a proprie- 
tary right in the land, and this ques- 
tion has not already been decided, then 
the Courts are enjoined to follow the 
procedure laid down in that section. 

The Revenue Court shall frame an 
issue on the question of the proprie- 
tary right and submit the record to 
tlie competent civil Court for the de- 
cision of that issue. The civil Coip^ 
shall decide the issue and send its 
findings on that issue to the Revenue 
Court. The Revenue Court shall then 
proceed to decide the suit accepting 
the findings of the civil Court on the 
issue referred to it. Sub-Cl. 4, S. 271, 
Agra Tenancy Act, runs as follows; 

Evei-y decree of a Revenue Court passed in a 
suit in which an issue involving a question of 
propi ietarv right has been decided by a civil 
Court under sub-S. 2 of this section shall . . . (aj 
If the (luestiou of proprietary right is in »ssuc 
also in appeal, be appealable to the civil Court 
which has jurisdiction to hear appeals from the 
Court to which the issue of proprietary right has 
boon referred, (b) if the question of proprietary 
right is not in issue in appeal, be appealable to 
the Revenue Court.” 

rhis sub-clause presupposes two 
things; one is that issue regarding pro- 
prietary title was referred to the civil 


Court, and the other is that there has 
been findings on it. It may be that 
when an issue is sent down to the civil 
Court, it may come to the conclusion 
that a question of proprietary right is 
involved in the case. In that case an 
appeal would lie to the . civil Court, 
that is to say, the District Judge, or 
it may be that the civil Court’s find- 
ing may be that no proprietap^ right 
was involved in the case in which case 
the appeal lay to the Revenue Court. 
Before the provisions of S. 271, Agra 
Tenancy Act, can be applied, it is to 
be proved that the case comes wthin 
the purview of that section. We find 
that in Cl. 1, S. 271, the expression 
used is where: 

” The defendant pleads that he is not tenant 
but he has a proprietary right ” ' 

This is to be read with ^ Expl. 2 
attached to that section which is as 
follows : 

” A question of proprietary right does not 
include the question whether land in the actual 
possession of a proprietor thereof is held by such 
proprietor as his sir or khudkasht or as a tenant 
or subtenant.” 

Now ordinarily where a man says 
that he is in actual possession as pro- 
prietor, and is holding the land as 
his khudkasht or sir then it may be 
said that the question of proprietary 
right is involved, but it appears to me. 
that for some reason an arbitrary rule 
of Law has been made by the legisla- 
ture that for the purposes of consider- 
ing whether a case comes within the 
provisions of S. 271 where a defendant 
says that he has co-sharer and 
holds the land as his khudkasht or sir 
then this will not be considered as 
a question of the proprietary right. The 
reason is that in some of the decided 
cases which are found noted in Agar- 
wala’s Agra Tenancy Act, 1933 edi- 
tion, p. 705 in note 2, it had been 
held that a plea of this nature involved 
a question of proprietary right. The 
legislature changed the law with the 
result that those rulings are no longer 
good law. In the case before us the 
plea raised by the defendant^ was that 
he was a co-sharer in the village and 
was holding the plots as his khud- 
kasht. Explanation 2 to S. 271 clearly 
shows that such plea -will not be taken 
as involving a question of proprietary 
right. So it must be held that S. 271, 
Agra Tenancy Act, has no application 
to the case. 

The plea that an appeal does not 
lie to the High Court cannot be ac- 
cepted. That plea could have been va- 
lid only if it had been shown that 
question of proprietary title ^vithin the 
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meaniiijg' of S. 271 was involved in the 
case. But I have already mentioned S. 

is not applicable bemuse explana- 
tion 2 of that section is opposed to 
the contention raised by the leatmed 
counsel for the appellant. Reliance was 
placed on behalf of the appellant on 
1928 All 764 (1). I do not think that 
that case can be of any help to the 
appellant. The learned Judge in their 
judgments say that having regard to 
the provisions of S. 271, Explanation 
2. Agra Tenancy Act: 

“ The question involved in the case is not on 
of proprietary title, the appeal therefore lay to 
the Commissioner not to the District Judge.” 

It appears to me that the learned 
Judges assumed that a plea of pro- 
prietary title has been raised within 
the meaning of S. 271, Agra Tenancy 
Act, and had been found against the 
defendant therefore they were of the 
opinion that the appeal lay to the 
Commissioner. In order to make the 
above mentioned decision applicable, it 
is necessary to establish the following 
points: (1) that the defendant raised 
a question of proprietary title, that 
matter was referred to the civil Court 
(2) that Court held that no question 
of proprietary title was involved in that 
case. Under these circumstances ap- 
peal would lie to the Commissioner. 
But the facts of the cases before us 
are altogether different. Here in view 
of Expl. 2, S. 271, Agra Tenancy Act, 
it cannot be said that the question 
raised by the defendant was one of 
oroprietary title. This being so, S. 271 
has no application to the case. The 
present case would be governed by the 
general prvwisions of S. 212, Agra Te- 
nancy Act, under which in any case 
in which a proprietary question is in- 
volved an appeal would lie to the 
Court or the District Judge. The dif- 
ference has to be clearly understood. 
The term proprietary title is very 
wide, but somehow, the legislature had 
decided that for the purposes of S. 
271 the raising of a question men- 
Act. and had been found against the 
sidered to be such a question in order 
to bring the case within the provi- 
sions of S. 271. It may seem a sort 
of anomaly that for the purpose of 
bringing the case within S. 242 we 
should hold that a particular plea gives 
rise to the consideration of a proprie- 
tary title, but for the purpose of S. 
271 a particular form of an assertion 
of a proprietary title will not be deem- 
ed, in view of Expl. 2, to be one in 
1. Net Ram v. Ilargovind, 1928 All 764=113 I C 
755. 


which a question of proprietary title 
has been raised. But this is in accord- 
ance with the law as laid do\vn by the 
legislature in Expl. 2 and so the Courts 
have to fellow the law as it stands. In 
view of Expl. 2 defendant -appellant can 
never argue that his case was govern- 
ed by S. 271. Agra Tenancy Act. 

Another contention raised was that 
the alleged partition was invalid and 
ineffectual unless it was confirmed by 
a competent authority. A reference 
was made to the provisions of S. 131, 
U. P. Land Revenue Act. This con- 
tention has no force. Ch. 7, Land Re- 
venue Act, is applicable to the parti- 
tion and union of mahals and it does 
not in any manner affect the rights 
of co-sharers to enter into a binding 
agreement under which they may agree 
to hold certain plots exclusively. 

In my opinion the appeal in this 
case rightly lay to the District Judge. 

1 would accordingly dismiss the appeal 
with costs. 

Sulaiman, C. J. — I fully agree that 
S. 242 (3) directly applied to this case. 
The dispute between the parties was 
one of proprietary right, the plaintiff 
denying that the defendant had any 
proprietary interest whatsoever, while 
the defendant asserted that he had. 
In these circumstances it seems obvi- 
ous that a question of proprietary right 
had been in issue between the parties 
in the Court of first instance and was 
in issue in appeal. 

Strictly speaking S. 271 has no ap- 
plication to the question whether an 
appeal lay to the District Judge or 
not. But I agree that Expl. 2 to that 
section would never apply to a case 
where the proprietary right itself is 
in dispute between the parties. It ap- 
plies to a case where, land being in 
the actual possession of a proprietor, 
the question is whether such proprie- 
tor, holds it as his sir or khudkasht 
or as a tenant or sub-tenant. For the 
explanation to be applicable it must 
be an admitted fact between the par- 
ties that the land is in the actual 
possession of a proprietor. Where 
these facts are not admitted. Expl. 

2 would not apply, and in such an 
event the body of S. 271 would be 
applicable. The mere fact that! 
the defence is that the de- 
fendant holds land as a khudkasht is 
not sufficient^ to bring the case within 
the explanation, when the plaintiff is 
denying the defendant’s title as a co- 
sharer and the defendant is setting up 
such title. It is further to be noted 
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that an appeal lies to the District 
Judge under S. 243 (3) in addition 
to the provisions of S. 271. I may also 
add that no plea has been taken in 
any of the Courts below nor is it 
taken before us that the Revenue 
Court should have framed an issue 
and sent it to the civil Court for dC'- 
termination. Had such a plea been ta- 
ken it would have been for the trial 
Court to say whether there was a pre- 
vious decision of a Court of compe- 
tent jurisdiction or not. In any case, 
when all the materials were before the 
District Judge and an appeal lay to 
him he would have been competent to 
dispose of the appeal under S. 268 
of the Act. 

As to the question of the supposed 
partition, the position is equally clear. 

It is not the plaintiff’s case that 
there has been a Revenue Court parti- 
tion within the meaning of Chap. 7, 
Land Revenue Act, which has spilt 
up their liabilities for the payment of 
Government revenue. All that has hap- 
pened under a registered agreement is 
that the interest of one party has been 
extinguished in one plot in lieu of the 
extinction of the right of the other par- 
ty in another plot. The transaction 
is more of the nature of an exchange 
than a Revenue Court partition. The 
lower appellate Court was therefore 
justified in recording a finding that 
the defendant has lost all interest as 
proprietor and that the plaintiff is the 
proprietor under this registered deed. 
The plaintiff can therefore treat the 
defendant who is holding on posses- 
sion without his consent as a trespas- 
ser without title. 

By the Court. — The order of the 
Court is that the appeal is dismissed 
with costs. 

R.K. Appeal dismissed. 
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KENDAr.tj, T. 

OoraJeh Nath and others — Appellants. 

V. 

pjmperor — Opposite Party. 

Criminal Revn. No. 546 of 1934, De- 
cided on 22nd October 1934, :from order 
of Sess. Judge, Fatehpur, D/- 26th Juno 
10:M. 

Criminal Trial— Accomplice— Independenl 
evidence is necessary for conviction — It need 
not be direct — Circumstantial evidence is 
sufficient. 

The evidence of accomplices is always open to 
su.spicion and their statements should ouly bo 
accepted if there is independent testimony of 
them which affects the accused by connecting or 


tending to connect them with the crime. Th® 
independent evidence need not be direct evidence^ 
it is suMcient if it is merely circumstantial evi- 
dence but there must be such evidence, and it 
must be reliable : King v. BasJcerville, (1916) 2 
K B Bel on. [P 89 Cl, 2] 

Kumuda Prasad and Bam Narain 
Verma — for Appellants. 

S. M. Misra — for Respondents. 

Government Advocate — for the Crown. 

Jiudgment. — Of the three appellants 
Baijnath has been convicted of offences 
under Ss. 380 and 414, Penal Code, 
and sentenced to two years* rigorous 
imprisonment under each. The 
other two appellants, Gorakh Nath and 
Sarju Singh have been convicted of 
offences under S. 414 and sentenced to 
two years’ rigorous imprisonment, and 
all the three appellants have also been 
convicted under S. 120-B, Penal Code, 
and sentenced to two years* rigorous 
imprisonment under this section as 
well. The sentences axe all concurrent. 

The case fox the prosecution is that 
Baijnath stole a package of Rs. 1,800 
in Government currency notes from the 
safe of one Sat Narain, who is the 
local agent at Bindki, Fatehpux Dis- 
trict, for the firm of Ramjiawan Munni 
Lai of Calcutta. The notes were mis- 
sed soon after they were taken, and 
Baijnath, on whom suspicion fell, made 
two confessions in the presence of some 
witnesses, but retracted them. He 
afterwards dug up the notes from a 
field and gave some of them to Gorakh 
Nath, the appellant, and some to Babu 
Lai a witness, who says that he hand- 
ed them over to Sarju Singh, appel- 
lant. Such in a very brief form iis the 
story of the offence which has been 
held to be proved by the Session? 
Judge. The evidence is however com- 
plicated, and the judgment, though 
very full, contains a good deal of un- 
necessary matter. The case for the 
prosecution falls naturally into two 
parts: firstly, the circumstances relat- 
ing to the theft of the notes and the 
way in which suspicion fell on Baij- 
nath and secondly, the production of 
the notes by Baijnath in the presence 
of Gorakh Nath and Babu Lai, who is 
said to have handed them over to Sarju 
Singh. The first part is supported by 
the statements of witnesses who ap- 
pear to have been reliable and whose 
evidence has not been shaken in cross- 
examination. The second part largely 
rests on the evidence of Babu Lai, 
who as I shall show, must be regarded 
practically as an accomplice, so that 
his evidence has to be scrutinised ex- 
tremely carefully in ever>" detail and 
corrborated in such a way as to prove 
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not only that the offences were com- 
mitted, but that each of the present 
appellants took part in them or some 
of them. 

Sat Narain, who is really the com- 
plainant made a statement to the fol- 
lowings effect. On 8th January 1934, 
about 7 or 8 p. m., he put notes to 
the value of Rs. 1,840 in his iron safe. 
Of course Rs. 1,800 were done up in 
one bundle. When he put the notes 
away Raja Ram his “munib,’ Baij- 
nath the appellant and Deokurnar 
‘Chaubey were present. Deokurnar, like 
Baijnath had come to Bindki on busi- 
ness and had been staying at Sat 
Narain’s shop for about two months. 
The iron safe itself was shut by a 
padlock which has a single lock. There 
IS however an inner lock to the safe, 
and the key of this was put in a 
separate box, and this box was also 
locked. The key of the padlock of the 
safe and that of the wooden box were 
tied to the “janeo” which Sat Narain 
-was wearing, and this he explains was 
his ordinary practice. After locking the 
money away Sat Narain went to sleep 
•on what is called the “gaddi” of his 
shop and Baijnath and Deokurnar also 
went to sleep there. Next morning Sat 
Narain and Beokumarwent to the bazar 
leaving Baijnath alone in the shop. At 
about 3 p. m., Sat Narain returned; 
and as he wanted to get money out of 
the safe, he searched for his keys, but 
found that they had disappeared from 
his “janeo.” He ordered a search and 
attended to other business. He evi- 
dently at first did not suspect that 
anything had been taken out of the 
safe. At about 8 p. m., however he 
sent for a “mistri” to break it open 
and then he found that the bundle con- 
containing Rs. 1,800 in notes had dis- 
appeared, whereas all the other morrey 
and valuables in the safe remained in- 
tact. Baijnath was present when the 
safe was broken open. On realising his 
loss Sat Narain consulted Shcobalak, 
a military pensioner, who lives on the 
premises and appears to be a man of 
character and respectability. Sheobalak 
took up the inquiry, and after he with 
Sat Narain, Deokurnar, Baijnath and 
Raja Ram Munib had gone to the 
upper story he pointed out that the 
money must have been taken by some- 
one in the shop, and recommended 
whoever had taken to return it, other- 
wise there would be trouble with the 
police. Sheobalak appears to have sus- 
pected Baijnath, who at first denied 
having taken the notes, so that the 
others left him on the upper story with 


Raja Ram “munib” for a time. Pre- 
sently Raja Ram called Sheobalak back. 
From this stage the story is taken up 
by Sheobalak. He says that he went 
back to the shop, when Baijnath fell 
at his feet and confessed that he had 
made a great mistake and promised to 
hand over the notes to Sheobalak, but 
implored him not to go to the police. 
In answer to an inquiry he further 
confessed that he had put the notes 
in the shop of Jaidayal Madangopal. 
Raja Ram, the “munib,” it should be 
mentioned, was present when Baijnath 
made his confession, and went along 
with the other two. When they arrived 
at the “kothri” outside the gate of 
Jaidayal Madangopal they fpund that 
Sarju Singh, ^ the appellant, and Babu 
Lai were taking food inside. They ap- 
peared to be surprised, but both came 
out to meet the visitors and then all 
went in together. Sheobalak told Sarju 
Singh and Babu Lai what had hap- 
pened, and Baijnath caught Sarju Singh 
by the hand and took him aside and 
said something to him which the others 
could not overhear. Sarju Singh, how- 
ever told Baijnath to give back the 
notes if he had taken them. 

On this Baijnath denied that he had 
taken the notes. Sheobalak said that 
he must pay the money or go to the 
police. After a good deal of hesitation 
Baijnath asked Sheobalak to wait for 
five minutes and went to talk with 
Sarju Singh again. However nothing 
came of it, and Sheobalak took him 
towards the “thana” accompanied by 
Sat Narain and Raja Ram. When they 
reached the “thana” Baijnath said tliat 
he had handed the notes over to Gird- 
hari in the firm of Baldco Prasad Debi 
Dayal ■ and the party therefore pro- 
ceeded to that shop. But Girdhari 
denied that he had to do anything 
with the notes. Raja Ram and Sheoba- 
balak again started to take Baijnath 
to the “thana.” On the way they met 
Gorakh Nath, Constable, the appellant, 
who asked them to hand over Baijnath 
to him for half an hour, assuring them 
that within that period he would re- 
turn with him and the notes for 
Rs. 1,800. Sheobalak was very unwill- 
ing to do so, but on Gorakh Nath 
swearing on oath to the effect that 
he would bring Baijnath and the notes, 
he allowed Gorakh Nath to go away 
with Baijnath. .\t the end of an hour, 
when Gorakh Nath did not return, 
Sheobalak again went to the “thana”; 
and Gorakh Nath coming out told him 
that the “work was complete” and that 
he should wait for another half hour. 
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Sheobalak came away, and again after 
waiting fruitlessly for an hour went to 
the "thana.” It was now about 1 or 
2 a. m. He learnt that Gorakh Nath 
was no longer at the “thana,” so he 
went back to his room. Before sunrise 
Sat Narain and Raja Ram came to 
inquire as to progress, and Sheobalak 
told them what had happened, and 
asked them to go to the Post Office to 
find out if any Benares man had sent 
an insured letter or money order. As 
he was waiting in the verandah, how- 
ever Sheobalak saw a man in a green 
“chadar” going to the Post Office, and 
suspecting that it was Baijnath heAvent 
after him and met him near the Post 
Office. He recognized him as Baijnath 
and tried to catch him but Baijnath 
ran away towards the “thana” leaving 
his “chadar" in Sheobalak’s hands. The 
latter pursued Baijnath who was stop- 
ped and asked him Avhere he had been 
all the night. Baijnath replied that 
he had been in the bungalow of the 
Sub- Inspector. He also said he did not 
know Gorakh Nath. Sheobalak then 
spoke to the Sub-Inspector and re- 
ported the story. When he named 
Gorakh Nath, the Sub-Inspector did 
not wish this to be recorded, because 
he was a Constable; but Sheobalak 
insisted. As Gorakh Nath had gone 
out they waited for his return. He 
returned at about 10 a. m., Gorakh 
Nath denied all knowledge; but when 
Sheobalak repeated his story, he “hung 
down his head and stood silent." The 
report was then Avritten in full by the 
the Sub- Inspector at Gorakh Nath*s 
dictation, and is E.x. A. on the record. 
It is easy to understand from the above 
how it came to be dictated by Sheo- 
balak, and not by Sat Narain, the 
victim of the theft. Sheobalak also 
explained lliat he Avas afraid that Baij- 
nath Avoiild make a report against him, 
as in fact he liad done. It Avill be 
seen that the report accuses Baijnath 
of the theft, and also accuses Gorakh 
Nath of failing to fulfil his promise to 
bring Baijnath and the money to him, 
but it does not in terms suggest that 
Gorakh Nath himself had been a party 
to the theft or the concealment of the 
notes, nor docs it make any complaint 
against Sarju Singh. Nor, indeed, does 
there seem to have been any reason 
Avhy Sarju Singh should ha\'C been sus- 
pected by Sheobalak at that stage. 

The statement of Sheobalak is a very 
circumstantial one, and it is supported 
by the persons mentioned in it, except 
of course the appellants. Sat Narain 
and Raja Ram espacially liave made 


long statements, and all these three 
Avitnesses were subjected to long and 
searching cross-examination without- 
hoAvever being shaken in any material 
respect. It should be mentioned that 
the cross-examination of Sat Narain; 
does not challenge either the story 
about the loss of the notes or the con- 
fessions of Baijnath, and although ther 
defence attempted to show that Sat 
Narain could not have been in posses- 
sion of such a sum as R.S. 1,800 they 
utterly failed to do so.^ It appears 
therefore that implicit reliance is placed 
on the statements of these witnesses. 

1 will now pass on to the second part 
of the case. Bab u Lai is a “munib’" 
in the shop of Jaidayal Madangopat 
and works under Sarju Singh, th.e ap- 
pellant, who is the head “munib" of 
the firm. His statement is to the fol- 
io Aving effect: 

About five months before his state- 
ment, that is to say, about 9th Janu- 
ary, he and Sarju Singh Avere taking 
food in the “kothri" when Sheobalak. 
Raja Ram and Baijnath came there 
and then he gives a description of 
Avhat happened very much to the same 
effect as Sheobalak’s. He mentions that 
Sarju Singh and Baijnath had some 
conversation apart and that Baijnath 
said “I have taken, but I aa^ouM not 
return to the salas," and that Sarja 
recommended him to return the notes. 
It Avas about 9 or 9-30 p. m., Avhen 
Sheobalak and others left, and a little 
later Ram Prasad “palladar" called out 
from the gate and Sarju Singh told 
him to go and bring Gorakh Nath on 
an urgent matter. Ram Prasad came 
back from Gorakh Nath Avith an ex- 
cuse; but Sarju Singh again sent a. 
message that he would get Gorakh 
Nath to get some money. About 

2 a. m., Sarju Singh aAA'akened Babu. 
Lai, AA'ho found Baijnath and Gorakh. 
Nath sitting on Sarju Singh’s cot. Sarju- 
Singh told Babu Lai to go Avith Gorakh. 
Nath and Baijnath and to bring Avhat 
they made over to him to Sarju Singh.. 
So Babu Lai AA'ent off Avith the other 
tAvo to a field at the back of the 
“thana" and there after some search 
Baijnath dug up the earth and took: 
out a bundle of notes tied up in a 
piece of cloth. Gorakh Nath and Baij- 
nath then sat down and began to di\fider 
the notes, and Baijnath handed Rs. 
1,000 to Gorakh Nath and offered the- 
rest to Babu Lai, Avho at first refused, 
saying that they AA^ere stolen property,. 
but Gorakli Nath said “take the notes, 
as he had spoken to Sarju Singh about 
them." Babu Lai, then, took the note& 
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— ^which he did not count and Baijnath 
and Gorakh. Nath went off to the 
^‘thana*’ while Babu Lai went to the 
gO“down, the gate of which was opened 
by Ram Prasad. Sarju Singh was lying 
on a cot. He was said to have a boil on 
his testicles which prevented him from 
walking and Babu Lai made over the 
notes to Sarju Singh, who wanted Babu 
Lai to keep them; but when he re- 
fused, Ram Prasad was persuaded to 
do so. Ram Prasad palladar made a 
statement which supports Babu Lai to 
some extent, that is to say. he deposed 
to taking a message to Gorakh Nath 
and to hearing Sarju Singh tell Babu 
Lai to go with Gorakh Nath and Baij- 
nath and to give what they made over 
to him. He also states that at about 
2 a. m., Babu Lai came alone, and 
that after he h^d handed over the 
notes to Sarju Singh, the latter made 
Ram Prasad take them and keep them 
for two or three days, after which he 
took them back again. 

Now, it is quite clear that the state- 
ments of Babu Lai, and in a lesser 
degree that of Ram Prasad, are open 
to grave suspicion. Supposing the 
story of the conspiracy between Baij- 
nath, Sarju Singh and Gorakh Nath 
to be true, it is in the highest degree 
improbable that they should have taken 
two others as confederates without any 
object in doing so and -without handing 
over any of the money to them. Such 
a course would only increase the num- 
ber of conspirators and the danger of 
discovery. It was quite unnecessary for 
Babu Lai to go with the other two in 
order to bring notes to Sarju Singh. 
Either Gorakh Nath or Baijnath could 
have done this; and if Sarju Singh was 
afraid of keeping the notes and there- 
fore handed them over for a few days 
to Ram Prasad, why should he arrange 
to have them handed over to himself 
at all. Therefore either the statements 
are wholly untrue, or both Babu 1^1 
and Ram Prasad were members of the 
consiracy to a far greater extent than 
they have admitted and have conceal- 
ed a part of the story. The evidence of 
an accomplice is always open to suspi- 
cion, and I agree with the learned 
counsel for the appellants that the 
.'Statements of these two witnesses must 
'be regarded in this light, that is to 
say they are open to suspicion as the 
statements of accomplices, and they 
are also open to further suspicion on 
the ground that they undoubtedly do 
not state the whole truth, because they 
conceal the part that Babu Lai and 


Ram Prasad themselves had in, the 
conspiracy. 

The Sessions Judge has summed up 
the evidence against the three appel- 
lants separately on the last three pages 
of his judgment, or rather he has stated 
the facts proved by the prosecution* 
but he has not particularized the evi- 
dence by which these facts are said to 
have been proved. For some of his 
facts he appears to have relied solely 
on the statements of Babu Lai and 
Ram Prasad. For the reasons I have 
given however these statements should 
only be accepted if there is indepen- 
dent testimony of them with affects 
the accused by connecting or tending 
to connect them with the crime. The 
independent evidence need not be direct 
evidenere — it is sufficient if it is merely 
circumstantial evidence, but there must 
be such evidence, and of course it must 
be reliable. It may be said that the 
statement of Babu Lai plus the state- 
ments of Ram Prasad is more valuable 
than the statement of either of them 
alone; but the evidence of both to- 
gether is not sufficient for the convic- 
tion of any of the appellants! For 
these principles I rely on the judg- 
ment of Lord Reading in the case of 
(1916) 2KB 658 (1). It appears there- 
fore that the case against each of the 
appellants stands as follows: 

Baijnath has been proved to have 
been present when Sat Narain put away 
the notes in the safe. He slept that 
night in the same room with Sat Na- 
rain, who had the two necessary keys- 
concealed on his person. When Sat 
Narain went out early next morning,, 
he left Baijnath alone in the ishop.^ 
Sometime before 3 p. m., the keys had 
disappeared from Sat Narain’s “janeo.’*' 
The notes were taken from the safe- 
between 8 p. m., on the night of 8th 
January, and about the same hour on 9th 
Januray, when the safe was broken open 
The circumstances point to the conclu- 
sion that they were abstracted in a 
hurry, for the packet containing Rs. 
1,800 which was compact, easy to re- 
move and easy to conceal, was taken, 
whereas the rest of the cash, notes and 
valimbles of the safe v’ere left alone. 
Baijnath twice confessed to having 
taken the notes, before witnesses whose 
testimony has been believed and is, to 
the best of my judgment, unimpeach- 
able. His conduct, as described by 
Sat Narain, Sheobalak and Raja Ram, 
subsequent to the confessions was 

1. King V. Baskervifie, (19rGp2 ‘k 13”G58^1^ 
L J K B 28=60 S J 696=25 Con C C 524 = 
80 J P 446=115 L T 453. 
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strongly suggestive of gu'lt. His de- 
fence was that he had a quarrel with 
Sat Narain, Raja Ram and others, be- 
cause they wanted to cheat his master 
at Benares about the price of flax; 
and that Sheobalak accused him falsely 
"because Sheobalak had joined Sat Na- 
rain and others in cheating Baijnath 
Avith the result that Baijnath had made 
a report about this at the “thana” on 
the morning of lOth January. It is a 
fact that Baijnath did make a report 
at the thana about the assult, but from 
the narrative given above it is easy to 
see that this was merely a piece of 
■“peshbandi.” The evidence against 
Baijnath therefore appears to be quite 
sufficient to establish his guilt as re- 
gards the offence under S. 380 without 
the statement of Babu Lai and. Ram 
Prasad. 

The case against Gorakh Nath is 
that he was sent for, in the first place, 
by Sarju Singh, and as a result of this, 
he accosted Sheobalak and Raja Ram 
as they were taking Baijnath to the 
thana and asked to be allowed to take 
the latter away for half an hour. In- 
stead of keeping Baijnath for half an 
hour, he kept him for the greater part 
of the night and, if Babu Lai is to 
be bclievccl, he went A\ath Baijnath and 
Babu Lai to the field from which Baij- 
nath produced the notes and took 
away Rs. 1.000 in notes from Baijnath. 
For this part of the story, that is to 
say, his going to Sarju Singh both 
before he had taken away Baijnath and 
on the second occasion when he went 
with Baijnath to dig the notes out of 
the field, wc have to rely on the .state- 
ments of Babu Lai and Ram Prasad. 

If these arc to be believed, they estab- 
lish against him that he assisted Baij- 
nath in disposing of property winch he 
knew to be stolen. The question for 
me to decide in appeal is whether the 
evidence of Sheobalak and Raja Ram 
is sufficient corroboration of the state- 
ments of Babu Lai and Ram Prasad. 
Sheobalak and Raja Ram both say 
that when Gorakh Nath met them tak- 
ing Baijnath to the thana, he begged 
them to hand over Baijnath to him 
for half an hour and promised to re- 
turn Baijnath at the end of that time 
with the notes of Rs. 1,800 and that 
he swore a great and very offensive 
oath to this effect. Sheobalak has also 
stated, that, when he met Gorakh Nath 
on the first occasion of his going to 
the thana after this, Gorakh Nath 
•came out and told him that the work 
A\'as complete and asked him to wait 
for another half an hour, and tliat 


V. Raja Singh 1935 

when Sheobalak again went to ' the 
thana an hour later, Gorakh Nath was 
no longer there. Finally, Sheobalak 
testified that on the following .morning, 
when Gorakh Nath had returned from 
his tour of the village he showed great 
confusion in the presence of the Sub- 
Inspector when Sheobalak made his re- 
port. This evidence proves clearly that 
Gorakh Nath brought pressure to bear 
on Baijnath in private and that he had 
told Sheobalak in the presence of Raja 
Ram that he would restore Rs. 1,800. 
It may be questioned how Gorakh Nath 
intended to restore Rs. 1,800 if he had 
any dishonest intention, but the answer 
appears to be tliat he had no intention 
of restoring the money. This evidence, 
that is to say, the statements of Sheo- 
balak and Raja Ram, is good evidence, 
and it proves circumstances t^t show 
Gorakh Nath’s complicity with Baij- 
nath in the disposal of the stolen pro» 
perty, and I am, therefore of opinion 
that the Judge was right in convicting 
Gorakh Nath. 

As regards Sarju Singh however 
there is no corroborating evidence of 
any value. It has only been proved by 
reliable ^fitnesses that he told Baij- 
nath to restore the notes if he had 
taken them. He cannot be convicted 
solely on the direct evidence of Babu 
Lai and Ram Prasad. The final result 
then is that the appeals of Baijnath 
and Gorakh Nath are dismissed and 
that the appeal of Sarju Singh is al- 
lowed, his conviction and sentence are 
set aside, and he should be released at 
once. 

R.K. Order accordhigly. 
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Kendall, J. 

Tara Prasad Singh and another — 
Plaintiffs — Applicants. 

v. 

liaja Siyigh and others — Defendants — 
Opposite Parties. 

Civil Revn. No. 503 of 1933, De- 
cided on 2lst September 1934, against 
order of Second Additional Munsif, Azam- 
garh, 1>/- 11th May 1933. 

Arbitration — Arbitrators arriving at deci- 
sion but waiting for signing award — One of 
them changing his mind and not signing it — 
No misconduct is constituted — Civil P. C. 
(1908), Sch. 2, para. 15. 

'J’ho failure of one of several arbitrators to sign 
an award may have a difiorent effect in difiorent 
cases, but if one of the arbitrators withdraws 
from the arbitration altogether and refuses to co- 
operate with his colleagues, and they neverthe- 
less proceed to give an award without his help, 
that must amount to misconduct. But if the 
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arbitrators had arrived at a decision but merely 
waited to sign the award, and in the interval 
between the decision and the signing of the 
award, one of them changed his mind and re- 
fused to sign it, it does not necessarily follow 
that the arbitrators have been guilty of miscon- 
duct in framing the award and filing it in Court: 
1922 All 233, Bel on. and 7 All 523, Bef. 

CP 91 C 2] 

N. Upadhiya iovK. L. Misra — for Ap. 
plicants. 

Shambhu "Prasad for Shiva Prasad 
Sinha — for Opposite Parties. 

Judgment. — Mr. Upadhiya who holds 
the brief of Mr. Kanhaiya Lai Misra, 
couasel for the applicant, appeared be- 
fore I isigrncd my first order, and I 
have allowed the case to be argued on 
the merits. 

This is an application for the revision 
of an order of tbe Additional Munsif 
of Azamgarh dismissing an objection 
to an award made by certain arbitra- 
tors. The facts are given in the order 
of the learned Additional Munsif. The 
objection has been made on the ground 
that one of the three arbitrators who 
liad been appointed by the parties re- 
refused to sign the award. It was in- 
deed slated on behalf of the applicant 
that he had not taken any part in the 
arbitration proceedings. The Court has 
found as a fact that all the arbitrators 
had arrived at a decision with respect 
to the subject-matter of dispute, that 
they waited to give the award in the 
hope that the parties might compro- 
mise, and then, when there was no 
compromise, one of the arbitrators re- 
fused to sign the award and filed his 
resignation. After considering the mat- 
ter the Court has found that this did 
not amount to misconduct on the part 
of the arbitrator. 

It has been argued by Mr. Upadhiya 
on behalf of the applicant that an 
important question of law is raised here 
and that there is considerable conflict 
of opinion about it, namely, whether 
the absence of the signiturc of one of 
several arbitrators would vitiate an 
award. In support of this contention 
he has referred me to the case of 
7 All 523 (1), 1928 Pat 231 (2) and 
33 Cal 498 (3). There are other deci- 
sion of other Courts to which however 
I did not wish him to refer me, as 
on a point of this kind the authority 
of the Allahabad High Court would 
seem to be sufficient. It was certainly 

1. Nand Ram v. Fakir Chand, (1885) 7 All 

523=1885 A W N 130. 

2. Ramdaa Sahn v. Judagi Lohar, 1923 Pat 

231=107 I C 532. 

3. Ramesh CbandraDhar v. Karunamovi Dutt, 

(1006) 33 Cal 498. 


held in the case of 7 All 523- (1), that 
the presence of all the arbitrators at 
all the meetings was necessary, and 
especially at the last meeting when 
the final act of arbitration is done. 
Consequently, where three arbitrators 
were appointed and one tsubsequently 
refused to act and withdrew from the 
arbitration, then in spite of the fact 
that the reference had provided for a 
decision by a majority of the arbitra- 
tors, it was held that the Court could 
not pass a decree on the award of the 
arbitrators who remained after the re- 
signation of the one. This is a decision 
of two Judges dated 1885. 

On the other hand there is a later 
Bench decision, the case of 1922 All 
233 (4), dated 1922 in which it was 
decided that where one of several arbi- 
trators had agreed to an award, but 
wilfully refused to sign it, it was held 
that though the absence of his signa- 
ture was a legal flaw, the Court was 
justified in affirming the award. 

It appears to me that the failure of 
one of several arbitrators to sign an 
award may have a different effect in; 
different cases, but that if one of the! 
arbitrators withdraws from the arbitra-j 
tion altogether and refuses to co-! 
operate with his colleagues, and they! 
nevertheless proceed to give an award' 
without his help, that must amount to 
misconduct. But if, as has been found 
to have been the case here, the arbi-I 
trators had arrived at a decision, but: 
merely waited to sign the award, andj 
in the interval between the decision 
and the signing of the a\^•a■rd, one of 
them changed his mind and refused to 
sign it, it does not necessarily follow 
that the arbitrators have been guilty 
of misconduct in framing the award 
and filing it in Court. Tlie trial Court 
has considered the matter carefully and 
has come to the conclusion that there 
has been no misconduct. If this deci- 
sion was obviously wrong in law, the 
result would have been that in ac- 
cepting the award and basing a decre 
on it the Court would have been exer- 
cising a jurisdiction with which it is 
not vested by law. If, on the other 
hand, the decision is not obviously 
wrong in law and has been arrived at 
after a judicial consideration of the 
circumstances, it cannot be said that 
the Court has acted without jurisdic- 
tion, and no application under S. 115, 
Civil P . C., will lie. The application 
therefore is dismissed with costs. 

Applic at ion d isjuisised . 

4. Ram Sundar Tewari v. K\ihVanti. 1922 All 
233=06 I C 499=44 All 642. 
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Sdlaiman, O. J. and Rachhpal 

SliJGH, J. 

Sudama Bai and others — Defendants 
— Appellants. 

Bisheshar Prasad and others Plain- 
tiffs — Respondents. . 

Second Appeal No. 130 of 1931, 
cided on 7th September 1934, from 
sion of Dist. Judge, Ghazipur, D/- 
October 1930. . 

(a) Appeal— Abatement — Appeal pending 
in Court having no jurisdiction— Question of 
abatement does not arise. , 

Question of abatement Jf® 

appeal is pending in a Court which has 3 
tion to entertain it. ^^here the Judge bad no 
jurisdiction to hear an appeal in bis 
will be deemed, for the purpose of 
question of abatement, that no appeal had been 
pending in his Court. [P 92 C 2 ; P 03 C l] 

^ (b) Limitation Act (1908). Ss. 14. 5 and 3 
— S. 14 does not apply to appeals — Defence 
not pleading bar of limitation — Court must 
dismiss it in absence of sufficient cause 

undei* S. 5. . 

Section 14 is not appUcablo to appeals. But 
under S. 5 it is competent to a Court to ad- 
mit an appeal after the expiry o^he period ot 
limitation if the appellant satisfies the Court 
that he had sufficient cause for not perferting a 
appeal within the prescribed time. The duty 
of the Court to see that an appeal has been hied 
within time even if the defence did not take up a 

plea of limitation and should dismiss it if filed 
beyond limitation unless sufficient cause is shown 
bv the appellant for its admission P*"®* 

visions of S. 5. N 93 0 1. 

Harihans Sahai^iox Appellants. 

K. Varvia — for Hesponrlents. 

Judginent. — This is a defcnc^nts 
second appeal arising out of a suit tor 
ejectment. The plaintilTs sued the de- 
fendants for ejectment under the pro- 
visions of S.58. old Agra Tenancy Act, 
1901 The case set up by the plaintitts 
avas that the two plots in suit were 
their sir and that the defendants had 
been holding them as their sub-tenants 
On the refusal of the defendants to 
vacate the plots, the plaintifts insti- 

^’^The ^defendants pleaded that the re- 
lationship of landlord and tenant did 
not -exist and that they themselves wctc 
the proprietors of the two plots The 
Learned Assistant Collector found that 
♦ 1 were the owners of the 

suk andPhat the defendants 
holding them as trespassers In 

his opinion, a trespasser could not be 
ejected under the 

?LrPfPe^dtsnhPPdPhe suh. The phW 
tiffs preferred an appeal against the 


decision of the Assistant Collectc^ to 
the Court of the Commissioner. Dur- 
ing the pendency of the appeal m nis 
Court, Bindra Rae. one of the respon- 
dents, died. More than 90 days after 
his death, an application was made 
by the plaintiffs to the Commission^ 
praying that as Bindra Rae had died, 
the names of his legal represen^tives 
should be brought on record. No ob- 
jection was taken by the respondents 
that as the application had been njade 
more than 90 days after the death of 
Bindra Rae it could not be onterteined. 
Eventually, the Commissioner heldtnat 
he had no jurisdiction to hear ap- 
peal as a question of proprietary title 
was involved in the case. He returned 
the appeal to the plaintiff-s fo.r pre- 
sentation to the Court having juns- 
diction to entertain it. The plaintiff- 
appellants presented their app^l to 
the District Judge. Along with the 
appeal an application was made pray- 
ing that the time spent in carryii^ on 

proceedings in Court of the Com- 

missioner under a bona fide belief that 
the appeal lay In that Court -should be 

excluded in computing the 
limitation. It appears tliat the Office 
Report made on this appeal was that 
it had been presented within time. 


It would appear tlxat when the ap- 
peal came up for hearing before the 
learned District Judge the pl(^ that 
the appeal had been filed in Court after 

the expiry of the period of 
was not taken up specifically. On the 
other hand a preliminary objection to 
the hearing of the appeal was taken by 
the respondents that the appeal had 
abated because no application had been 
made to the Commissioner to bring on 
record the names of the legal repre- 
sentatives of Bindra R^t^ within a 
period of 90 days of his death. 1 he 
learned District Judge repelled this ob- 
jection. He held that as the respon- 
dents had not taken his objection in 
the Court of the Commissioner, when 
he ordered on the application of the 
plaintiffs that the names of Bmdra 
Rac’s legal representatives should be 
brought on record, they could not be 
permitted to raise this plea in the ap- 
peal before him. The learned District 
Judo-e held that the plaintiffs were en- 
titled to a decree for ejectment against 
the defendants. The appeal was de- 
creed. The defendants have 
to this Court in second appeal, me 
plea about the abatment of appeal 
raised on behalf of the defen^nt-ap 
pcllants has no force. The Commis- 
sioner in whose Court the appeal oi 
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the plaintiffs had been filed held that 
he had no jurisdiction to entertain it. 
So there can be no question of abate- 
ment. The question of abatement can 
only arise when the appeal is pending 
in a Court which has jurisdiction to 
entertain it. 

In the case beofre us the appeal was 
[properly filed only when it was pre- 
sented to the Court of the learned Dis- 

i trict Judge who had jurisdiction to 
entertain it. In view of the fact the 
Commissioner had no jurisdiction to 
hear the appeal it will be deemed, 

' for the purpose of deciding the ques- 
tion of abatement, that no appeal had 
been pending in his Court. Now, when 
jthe appeal was filed in the Court of 
the District Judge, Bindra Rae had 
already died. So, there could be no 
<luestion of an abatement of the ap- 
peal. When before filing an appeal, a 
respondent dies, then all that the ap- 
pellant can do is to inform the Court 
the names of the legal representatives 
of the deceased respondent and to ask 
that their names be brought on record. 
In the case before us, the real ques- 
tion for the determination, before the 
appeal could be heard on merits, was 
whether the appeal had been presented 
in the Court of the learned District 
Judge within time. The suit was de- 
cided by the trial Court on 9th April 
1929. Admittedly, the appeal was filed 
in the Court of the District Judge long 
after the period of 30 days within 
which it should have been presented. 
The Office of the learned District 
Judge made a wrong note to the effect 
that the appeal was filed within time. 
We have already mentioned that when 
the appeal was presented it was ac- 
companied by an a.pplication by the 
appellants in which it was prayed that 
the period during which the appeal 
had been prosecuted in the Court of 
the Commissioner should be excluded 
in computing the period of limitation. 
It is possible that the Office of the 
District Judge may have thought that 
the appellants were entitled to exclude 
the aforesaid period under the provi- 
sions of S. 14, Limitation Act. But 
it does not appear that any order was 
passed by the learned District Judge 
on this point. 

Section 14, Limitation Act, is not 
applicable to appeals. But under S. 5, 
Limitation Act, it is competent to a 
Court to admit an appeal after the 
expiry of the period of limitation if the 
appellant satisfied the Court that he 
had sufficient cause for not preferring 
an appeal within the prescribed time. 
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When the appellants presented their 
appeal to the District Judge, it was 
open to him to admit it, having regard 
to the provisions of S. 5, on being 
satisfied that the appellants had sho^vn 
good cause for not filing the appeal: 
within the time allowed by law. Now, I 
we find that this aspect of the case 
was not at all considered by the lower 
appellate Court. Very probably, the 
point was not raised before the learned 
Judge, but having regard to the pro- 
visions of S. 3, Limitation Act, it was 
the duty of the Court to see that an 
appeal which had not been filed within 
time should be dismissed even if the 
defence did not take up such a pleai 
unless sufficient cause was shown byi 
the appellant for its admission under 
the provisions of S. 5. 

In our opinion, it is necessary that 
the case should be sent back to the 
lower appellate Court for consideration 
of the question whether it is a fit case 
in which having regard to all the cir- 
cumstances, it should give the benefit 
of S. 5, Limitation Act, to the appel- 
lants. We accordingly remand the case 
to the lower appellate Court with direc- 
tions that it should rc-admit the appeal 
on its original number and permit the 
appellants to make an application under 
S. 5, Limitation Act. The respondents 
will be given an opportunity to put in 
their objections. The lower appellate 
Court will then decide whether suffi- 
cient cause for the admission of the 
appeal though filed beyond time has 
been made out by the appellants. If 
it finds this point in the affirmative, 
then it will rc-hear the appeal and 
dispose of it according to law. The 
appellants will be entitled to a refund 
of the court-fee paid in this Court. As 
the appellants in this Court never 
raised the point on which the case is 
being remanded, we direct that both 
parties should bear their own costs in 
this Court. 

R-K. Case remanded. 
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Letters Patent Appeal No. 29 of 
1933, Decided on 24th September 1934, 
against judgment of Kendall, J., in Ex 
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(a) Agra Tenancy Act (1926), Ss. 203, and 
3 (6). — Deed specifically granting rights of 
transfer and inheritance — Thekadar or lessee 
can acquire such rights — Lessor full pro- 
prietor and rights in perpetuity granted by 
deed — Transaction is not mere agricultural 
lease — Long term lease falling short of per- 
petual lease — Intention of parties is to be in- 
ferred from terms of document. 

Under S. 203 of the new Act unless the terms of 
the theka provide otherwise, the provisions as to 
non-transferability or non-saleability would be 
wholly inapplicable. If therefore the deed specifi- 
cally grants the right of transfer and inherit- 
ance, such rights are acquired by the thekadar or 
lessee. A thekadar not being a tenant the prohi- 
bitions contained in Ss. 23 and 24 are not appli- 
cable to him. Where the lessor is admittedly the 
owner of the plots and professes to grant a perpe- 
tual lease to hold on possession generation after 
generation and the right to sell and mortgage 
the same, and without any right in the lessor to 
eject the tenants, and premium is received as 
consideration for the grant of the perpetual lease, 
the lease must of necessity be a lease of proprie- 
tary interest in land, and not merely agricultural 
lease for a short term. Where the lessor is not 
the proprietor of the land, but a mere thekadar 
or a tenant-iU'Chief or perhaps a mere cosharer, a 
grant by him even though ostensibly a perpetual 
lease may not amount to such lease ; but where 
the lessor is the full proprietor and ho for consi- 
deration grants right of inheritance and transfer 
lo the lessee in perpetuity, it is impossible to 
hold that the transaction amounts to a mere 
agricultural lease, which makes the lessee a non- 
occupancy tenant, who can be ejected at w'ill and 
who acquires no more rights in the land than an 
ordinary non-occupancy tenant. To hold other- 
wise would mean that an owner of land can sell. 


mortgage or gift away his land, but is incompe- 
tent to grant a perpetual lease of it-CP 95 C 1, 2] 
Where therefore the primary object of a lease 
is to confer rights in perpetuity, both of inherit- 
ance and transfer, and to give full liberty to the 
lessees either to cultivate the land themselves or 
to get it cultivated by others or to build houses 
or plant groves on the said land, it is impossible 
to hold that the lease embodies anything other 
than a lease of proprietary rights in the land. 
But this does not apply to a case of a long-term 
lca.«c. which falls short of a perpetual lease. In 
such a case the answer will depend on the parti- 
cular terms of the document from which the pri- 
mary intention of the parties will have to be in- 
ferred. Nor can it be said that the pow'cr of a 
sole-proprietor to grant a perpetual lease of plots 
belonging to him, would be the same where he is 
not the solo owner but is holding exclusive pos- 
session of the lands with the consent, express or 
implied, of other cosharers. [I* 90 C 1] 

(b) Agro Tenancy Act (1926), S. 199 
Thekadars — All farmers and lessees of pro- 
prietary rights are included. t 

Section l‘J9 docs not restrict the definition of 
the thekadar lo the particular case of the grant 
of the right to receive rents and profits but ap- 
plies to all farmers and other lessees of propric- 
lary rights in the laud. LP dC O IJ 

.Vas/ifa<z Ahviad Gadadhar Pasad and 
tShankar Sahai Verma — for Appellants. 
S. S. Shastry — for Respondents. 


Judgment. — This is a decree-holder’s 
appeal arising out of execution pro- 
ceedings. The decree-holder had ob- 
tained a simple money decree against 
the judgment-debtors, and in execu- 
tion of it they attached three plots of 
land belonging to the judgment-deb- 
tors. The latter objected that they 
were mere non-occupancy tenants of 
these plots and their rights were not 
saleable. The decree-holders’ conten- 
tion was that the judgment-debtors 
had acquired the rights of perpetual 
lessees under a registered document 
executed by a zamindar on 23rd Sep- 
tember 1927. The first Court held that 
the rights of the jud.gment -debtors 
were not transferable in spite of a 
provision to that effect in the lease. 
The lower appellate Court came to a 
contrary conclusion. A learned Judge 
of this Court in second appeal has 
agreed with the view of the first Court 
and has dismissed the decree-holder’s 
application. 

The sole question before us for con- 
sideration is whether, under the tenns 
of this particular document, the judg- 
ment-debtors acquired transferable 
rights, which can be attached and soW, 
or whether the rights possessed by 
them arc not attachable and saleable. 
Prior to the Tenancy Act of 1901, they 
was not any clear restriction on the 
power of the zamindar in granting 
rights in perpetuity to tenants. But 
S. 20 of Act 2 of 1901, provided that 
tlie interests of certain tenants would 
not be transferable, and also provided 
that 

•'the interest of a thekadar is, subject to the 
terms of his lease, heritable, but not transfer* 

This last mentioned sub-S. (3), with 
its rather ambiguous language, was the 
subject of an interpretation in two cases 
in which slightly different meanings 
were attached to it. In the case of 
1926 All 432 (1), it was held by at 
least one of the Judges that there was 
no prohibition against the transferabi- 
lity of the rights of a thekadar, if 
under the terms of the document a 
right of transfer was specifically con- 
ferred. In tlve case of 1926 All 412 

(2) , it was held by the Letters Patent 
i3cnch affirming the decision of a Singlo 
Judge of this Court that under S. 20 

(3) , it w£\s not open to the zamindar 
to create a tlieka with transferable 
rights. It does not howeve r appear 

iT^Uabh bas v. Murat Narain Singh, 1926 
All 43*2=95 I 0 1048=48 All 385. 

2. Majid Husain v. Kurban Ali, 1926 All 412 — 
93 I O 1005. 
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that although the latter case was de- 
cided a few days after the first, the 
former decision was cited before the 
Letters Patent Bench. We may point 
out that the decree-holder’s case also 
receives considerable support from the 
observations made in the cases of 1930 
All 315 (3) and 1931 All 534 (4). 

It may be pointed out that the words 
“subject to the terms of his lease,” in 
the old section were prima facie ap- 
plicable to both “heritable” and “not 
transferable,” as there was only one 
verb “is” in the sentence. If the langu- 
age of the corresponding section in the 
new Tenancy Act had not been chang- 
ed, we might have felt inclined to refer 
this case to a larger Bench. But in 
the new Tenancy Act (3 of 1926), there 
have been radical changes in the pro- 
visions so far as a thekadar or a lessee 
of proprietary rights is concerned. 
Under the old Act a thekadar came 
within the definition of a tenant and 
used to be treated as a non-occupancy 
tenant. In S. 3 (6) of the new Act, 
a tenant excludes a thekadar “save as 
otherwise expressly provided by this 
Act.*’ It follows that, unless in the 
relevant section a thekadar is speci- 
fically included in the word “tenant,” 
the provisions would be inapplicable to 
him. A separate chapter (Chap. 13) 
specifically deals with the rights of a 
thekadar, and S. 199 contains the defi- 
nition of thekadar as being 

“a farmer or other lessee of proprietary rights in 
land, and in particular of the right to receive 
rents or profits." 

Then S. 203 is very clear in its 
language, and is headed by an excep- 
tion: 

“Except as may be otherwise provided by the 
terms of the thoka" 

which governs the whole section, in- 
cluding the provisions as to the non- 
transferability or non-saleability in exe- 
cution of a decree, and non-heritabi- 
lity, unless the theka has been given 
on payment of a premium. 

Under S. 203 therefore there can now 
be no doubt that, if the terms of the 
theka provide otherwise, the provisions 
as to non-transferability or non-sale- 
ability would be wholly inapplicable. It 
therefore follows that if the deed speci- 
fically grants the right of transfer and 
inheritance, such rights are acquired 
by the^ thekadar or lessee. A thekadar 
not being a tenant, the prohibition con- 
tained in Ss. 23 and 24 are not appli- 
cable to him. 

8, Baghunatb Tewari v. BuddhifRam Tewari . 

1930 All 315=127 I C 616. 

4, Maliesh Narain Singh v. Bisheshar Lonia 

1931 All 534=133 I C 632. 


XL IS Strenuously contended on behalf 
of the respondents that even a per- 
petual lease of sir plots would be a 
mere agricultural lease, making the 
lessee an ordinary agricultural tenant 
and would not amount to a theka, un- 
less the document specifically purports 
to transfer proprietary rights. It seems 
to us that where the lessor is admits 
tedly the owner of the plots and pro- 
fesses to grant a perpetual lease of 
^^ose plots to the lessee with the right 
to hold on possession, generation after 
generation, and the right to sell and 
rnortgage the same, and without any 
nght in the lessor to eject the tenants 
and premium is received as considera- 
tion for the grant of the perpetual 
lease, the lease must of necessity be 
a lease of proprietary interest in land 
and not merely an agricultural lease 
lor a short term. Where the lessor is 
not the proprietor of the land, for in- 
stance, he may be a mere thekadar or 
a tenant-in-chief, or perhaps a mere 
co-sharer, a grant by him, even though 
ostensibly a perpetual lease, may not 
amount to such lease, but where the 
lessor IS the full proprietor and for 
consideration grants rights of inheri- 
tance and transfer to the lessee inj 
perpetuity, it is impossible to hold that! 
the transaction amounts to a merel 
agricultural lease, which ma‘kes the 
lessee a non-occupancy tenant, who can 
be ejected at will and who acquires 
no more rights in the land than an 
ordmary non-occupancy tenant. To 
hold otherwise would mean tliat an 
owner of land can sell, mortgage or 
gift away his land, but is incompetent 
to grant a perpetual lease of it 

particularly 

strong. The document in question re- 
cites that the lessor is the full owner 

receipt of 

Ks. i,0U0 as premium purported to 
grant a perpetual lease to the lessees 
giving them the right to hold posses- 
sion, g^cration after generation, and 
the right to sell and mortgage the 
plots, either to cultivate the plots 
themselves or to get them cultivated 

houses, pucca and 
kachcha, plant trees of ever\" kind 

without any rights in the lessor to 

eject them, and to have their names 

entered m the Government papers and 

he document is called a perpefual 

lease. There can be no doubt th<?t U^e 

rights conferred on the lessees were 

mudi more than mere rights of an 

agricultural non-occupancy tciLn/ 

Uus particular case, thi primary objec" 
of the lease was to confer rights [n 
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perpetuity, both of inheritance and 
transfer and to give full liberty to the 
lessees either to cultivate the land 
themselves or to get it cultivated by 
others, or to build houses or ^ plant 
groves on the said land. It is, in our 
opinion, impossible to hold in this case 
that the lease embodied anything other 
than a lease of proprietary rights in 
the land. 

It may, in his connexion, be pointed 
out that S. 199 does not restrict the 
.definition of the thekadar to the parti- 
jcuiar case of the grant of the right to 
receive rents or profits, but applies to 
all famers and other lessees of proprie- 
tary rights in the land. We therefore 
regret that we are unable to accept 
the conclusion of the learned Judge 
of this Court that the jud^ent-deb- 
tors acQuired no saleable interest in 
these plots at all. We would guard 
ourselves against being understood to 
lay down that the same remarks would 
apply to a case of a long-tc(rm lease, 
which falls short of a perpetual lease. 
,In such a case the answer will depend 
ion the particular terms of the docu- 
;ment from which the primary intention 
of the parties will have to be inferred. 

I Nor should we be understood to lay 
idown that the power of a sole pro- 
'prietor to grant a perpetual l<^se of 
plots belonging to him, which in this 
case has been assumed and never dis- 
puted. would be the same where he is 
not the sole owner, but is holding ex- 
j elusive possession of the lands with 
the consent, express or implied, of other 
co-sharers. No other person, who can 
be considered to be a co-sharer, is a 
party to this case, and if any such 
person exists, he will, of course, not 
be bound by this decision. 

The appeal is accordingly allowed, 
the decree of the Icanicd Judge is set 
aside and that of the lower appellate 
Court is restored with costs. 

P Appeal allowed. 
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Sul AIM AN, C. J. AND BaJPAI. J. 

Appellant. 

V. 

Bharat Shujh — Defendant— Respon- 
Second Appeal No. 

cided on 21st September 1934, from deci- 
sion of hirst Sub-Judge. Saharanpur, D/- 

26th February 1931. 

P C. O. 2. R. 2 (before amendment 
f l'929),*0. 34, Rr. 7, 8 and 10 — Suit for 


redemption — Plaintiff getting preliminary 
decree — Deposit of decretal amount — Final 
decree — Possession not given to plaintiff by 
defendant — Suit for mesne profits from date 
of final decree is not barred. 

Under O. 34, B. 7 (before its amendment in 
1929), in a suit for redemption, if the plaintiff 
succeeds, the Court passes a decree ordering that 
an account be taken of what will be due to the 
defendant for principal and interest on the moit- 
gapie and for his costs of the suit, if any, awarded 
to him on the day specified in the decree which 
ordinarily is six months from the date of the 
preliminary decree. This amount is fixed and 
the plaintiff is directed to pay the same. If the 
plaintiff pays this amount on or before the date 
fixed, then the plaintiff applies under O. 34, R. 8 
for the preparation of a final decree. The Court 
when preparing the final decree has got to re-ad- 
just the amount finally under O. 34, R. 10 and if 
any legitimate sums are due to other party, the 
Court makes proper orders and directs the defen- 
dant to re-transfer the mortgaged property to the 
plaintiff, and if necessary, orders the defendant 
to put the plaintiff in possession thereof. There 
is no provision for taking into consideration any 
mesne profits that might become due to the 
plaintiff by the failure of the defendant-mort- 
gagee to deliver possession. If therefore the de- 
fendant remains in possession of the property 
oven after a decree of the Court directing him to 
deliver possession of the property to the plaintiff 
then the defendant is a trespasser and a fresh 
cause of action accrues to the plaintiff and a suit 
for mesne profits (from the date of the fiual de- 
cree and not from the deposit of the plain tifll 
will not be barred by O. 2, R. 2 : 30 All 226 ; 30 

An 30 ; 34 Ca2 223 and 31 Bom 627, Expl. and 

Dist. ° 

Shiva Prasad Sinha for Appellant. 

K. C. Mukerji—iot Respondent. 
Judgment.— This is a second appwl 
by the plaintiff whose suit was d^- 
inissed by the Courts below on the 
o-round that it was barred by O. 2, 
R. 2, Civil P. C. The facts may be 
briefly stated. It appears that^ the 
plaintiff brought a previous suit for 
redemption of a mortgage. A prelir 
minary decree in the suit was passed 
on 14tJi February 1927, and the date 
fixed for payment was 14th August 
1927. The plaintiff deposited the entire 
amount due under the preliminary de- 
cree on 8th August 1927, and 
applied for the preparation of a final 
decree. The final decree itself was pre- 
pared on 12th November 1927, but 
possession was delivered by the mort- 
gagee on 17th February 1929. The 
plaintiff then brought the present suit 
for ‘recovery of mesne profits from 8th 
August 1927 to 17th February 1929. 
This suit, as we stated before, was 
dismissed by the Courts below on tlie 
ground that it was barred by O. 2, 
R. 2, Civil P. C. ^ 

The Courts bclaiy have relied on 
three cases of this Court: 1927 All 716 
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<1). 30 All 225 (2) and 30 AU 36 (3). 

far as the case reported as 1927 
All 716 (1), is concerned, it is enough 
to say that that has been definitely 
overruled by the Full Bench case of 
1931 All 429 (4). It was pointed out 
therein that the object of O. 2, R. 2 
is the prevention of the splitting up of 
one cause of action and not to compel 
the plaintiff to seek all the remedies 
which he can claim against the same 
defendants on account of several causes 
of action in one and the same suit. 

( It is therefore clear that if the plaintiff 
obtained a cause of action for the pre^- 
sent suit after the final decree in the 
I previous suit was passed, then there 
I is nothing in O. 2, R. 2, which dis- 
entitles him from bringing the present 
suit. We have got to decide this case 
on the Civil Procedure Code, Act 5 of 
1908, before its amendment in 1929. 
Under O. 34, R. 7, in a suit for re- 
demption if the plaintiff succeeds, the 
Court shall pass a decree ordering that 
an account be taken of what will be 
due to the defendant for principal and 
interest on the mortgage and for his 
costs of the suit, if any, awarded to 
him OA the day specified in the decree 
which ordinarily is six months from the 
date of the preliminary decree. This 
' amount is fixed and the plaintiff is 
directed to pay the .same. If the plaintiff 
pays this amount on or before the date 
fixed, then the plaintiff applies under 
O. 34, R. 8 for the preparation of a 
final decree. The Court when prepar- 
ing the final decree has got to re- 
adjust the amount finally under O. 34, 
R. 10, and if any legitimate sums are 
due to either party, the Court makes 
proper orders and directs the defen- 
dant to re-transfer the mortgaged pro- 
perty to the plaintiff, and if neces- 
sary, orders the defendant to put the 
plaintiff in possession thereof. 

It would therefore appear that there 
is no provision for taking into consi- 
deration any mesne profits that might 
become due to the plaintiff by the 
failure of the defendant mortgagee to 
deliver possession. Indeed that question 
would be outside the scope of the 
inquiry in a mortgage suit for redemp- 
tion. Any amounts that may be pay- 
. able to either of the parties before 

1. Goswami Gordhan Lalji ilaharaj v. Bish- 

ambhar Kath, 1927 All 716=109 I C 736= 

49 All 597. 

2. Ram Din v. Bhup Singh, (1908) 30 All 225= 

1908 AWN 96=5 A L J 192. 

3. Kashi Parshad v. Bajrang Parshad, (1908) 

30 AU 36=1907 A W N 281=4 A L J 763 

4. Ram Karan Singh v. Nakchhed Ahir, 1931 

All 429=133 I C 298 (SB). 
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the parsing of the final decree will of 
course, be taken into consideration, but 
it cannot be in the contemplation of 
the Court that the defendant mort- 
gagee will not deliver possession of the 
mortgaged property to the plaintiff 
aher the passing of the final decree. 

If therefore the defendant remains in 
possession of the property even after 
a decree of the Court directing him to 
deliver possession of the property to 
the plaintiff, then the defendant is a 
trespasser and a fresh cause of action 
accrues to the plaintiff. 

It is contended by the learned coun- 
sel for the plaintiff that he is entitled 
to mesne profits from 8th August 1927, 
the date when he deposited the am- 
ount fixed by the preliminary decree 
and not from 12th November 1927, 
when the final decree was passed. We 
are of opinion that the relationship of 
a mortgagor and mortgagee subsisted 
till the passing of the final decree. The 
suits continued up till the passing of 
the final decree and the contractual re- 
lationship between the parties passes 
from the domain of a contract into the 
region of a judgment only after the 
final decree has been passed, and the 
rights of the parties have to be ad- 
justed finally up till that date and any 
amount due to either party ought to 
be included at the time of the passing 
of the final decree and the plaintiff’s 
claim for mesne profits up to that date 
will be barred under O. 2, R. 2. We 
are therefore of the opinion that the 
plaintiff is entitled to mesne profits 
from 12th November 1927, and not 
from 8th August 1927. 

It now remains to consider certain 
cases which have been cited before us. 
In 30 All 36 (3), Richards, J., held that 
in a suit for redemption there ought to 
be a complete and final settlement of 
all accounts between the mortgagor 
and the mortgagee right up to the 
time of actual redemption or sale, as 
the case may be. A mortgagor there- 
fore who has obtained a decree for re- 
demption and paid in wliat was found 
by the decree to be due from him 
cannot subsequently sue for profits re- 
alized by the mortgagee in possession 
which might and ought to have been 
taken into account at the time of pass- 
ing the decree. It appears tliat a de- 
cree for redemption was obtained on 
17th December 1902, but the amount 
for redemption was increased on ap- 
peal on 3rd February 1903. The plain- 
tiff then paid what was due according 
to the latter decree and got possession 
sometime in the earlier part of 1903. 
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He brought a suit to recover certain 
mesne profits for the period beginning 
from August 1902 to March 1903. The 
claim embraced the amount due prior 
to the passing of the decree on 3rd 
February 1903, and it is ob\'ious that 
this should have been claimed in the 
earlier suit. This case therefore does 
not in anv way help the defendant. 
In 30 All 225 (2), the plaintiff brought 
a suit for redemption on the allegation 
that the mortgage was satisfied in 1874. 
The suit was decreed on 13th May 
1906, without payment. The plaintiff 
then brought a suit for recovery of 
mesne profits from 1874. It does not 
appear from the reports as to up to what 
period exactly the claim was made, but 
it was held that the claim was barred 
by O. 2, R. 2. It is clear that as 
in the earlier suit the mortgagor had 
alleged tliat the mortgage money had 
been paid by the usufruct in 1874, 
he should have claimed for surplus pro- 
fits from 1874 in the suit itself and. his 
subsequent suit was clearly barred. 
Their Lordships said that the right to 
claim the surplus profits is synchronous 
with the right to claim possession of 
the mortgaged property, and to hold 
that the cause of action for claiming 
excess collections accrues when the 
mortgage-debt lias been satisfied is in- 
consistent with the principles on wliich 
the law of redemption is based. In 
34 Cal 223 (5), the subsequent suit 
for mesne profits was for the period 
between the date of the tender xmd 
the date of the delivery of possession 
to the mortgagor. 

The date of the tender was not the 
date of deposit in pursuance of the 
decree, but the date when the mort- 
gage money was tendered to the mort- 
gagee outside the Court before an in- 
stitution of the suit and it does not 
appear from the reports as to whethci 
delivery of possession was made soon 
after the final decree or even before 
the final decree and that case, there- 
fore does not help the defendant. In 
31 Bom 527 (6). it appears that the 
subscciucnt suit for mesne profits was 
for the period from the date or the 
deposit to the date when the mort- 
gagor recovered possession of the 
mortgaged property. The date of the 
deposit was the date mentioned in 
S. 83, T. P. Act, that is. prior to 
the institution of the suit for redemp- 
tion. ’ r_h e c a rlier suit w as dec reed on 

Satvabii<li*Behar.% v. Harabati, (1007) 34 Cal 

023=5 C h J 192. 

G. Bukhmina Bai v. Venkatesh, (1907) 31 Bom 

527=9 Bom L R 958. 
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27th May 1903, -and the plamtiff-s ob- 
tained possession on 15th July 1903- 
The claim for mesne profits was from 
the date of the deposit under S. 83 
to 15th July 1903, when the plaintiffs 
got possession of the property. It 
might therefore be said that the subse- 
quent suit included a short period of 
about two months after the passing of 
the decree. The attention of the learn- 
ed Judges of the High Court does not 
seem to have been directed to this 
short period and they seem to have 
considered the right of the^ plaintiff to 
obtain mesne profits after the date ot 
the deposit under S. 83 and in that 
connexion they observed that the pro- 
fits derived by the mortgagee after a 
proper tender is made or after the 
amount due has been deposited in 
Court, are profits for which he is to 
account to the mortgagor in virtue of 
a liability tacked on, so to say, by the 
statute to the mortgage contract, and 
as such, a claim to them by the mort- 
gagor is one arising from and con- 
nected with his right to redeem or 
recover possession of the property. 
With this observation we are in agree- 
ment. Moreover, the case was decided 
under the old Transfer of Property 
Act before the Civil Procedure Code of 
1908. 

Under the present Civil Procedure 
Code, the suit continues up till the 
preparation of the final decree and an 
analysis of the various provisions to 
which reference has been made in an 
earlier part of our judgment shows that 
a fresh cause of action accrues to the 
plaintiff when the defendant even after 
the direction contained in the final de- 
cree refuses to deliver possession, and 
we arc therefore of the opinion tliat 
the plaintiff is entitled to mesne pro- 
fits from 12th November 1927, to 17th 
Februan.' 1929, because during that 
period the possession of the defendant 
was that of a trespasser. The Courts- 
below found that the mesne profits 
from 8ih August 1927, to 17th Febru- 
ary'^ 1929, amount to Rs. 266-5-6. As 
we are holding tliat the plaintiff is 
not entitled to mesne profits from 8th 
August 1927, but from 12th November 
1927, a deduction has got to be made 
and parties are agreed before us that 
after a proper deduction, the sum due 
to the plaintiff, would be Rs. 220. No- 
other point has been argued before us. 

The result is that we allow this ap-^ 
peal, set aside the decrees of the 
Courts below, and decree the plaintiff’s- 
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suit for Rs. 220 with proportionate 
costs in all Courts. 

R. K, Appeal allowed. 
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SULAIMAN, C. J. AND RaCHHPAL 

Singh, J. 

Gulab Chand and others — Plaintiffs — 
Applicants. 

V. 

Peary Lai — Defendant — Opposite 
Party. 

Privy Council Appeal No. 16 of 
1934, Decided on 6th September 1934, 
for leave to appeal to His Majesty in 
Privy Council. 

Limitation Act (1908), S. 12 (3)— Sub-S. (3) 
does not apply to application for leave to ap- 
peal to Privy Council — Time for extension 
can be allowed only under S. 5. 

Sub'S. (3), S. 12 does not apply to an applica- 
tion for leave to appeal to Privy Council but ap- 
plies only to appeals : 1926 All 2SG, Rel on. 

[P 100 C 1] 

Judgment was pronounced by the High Court 
on 23rd January 1934, and a decree was prepared 
later on. An application for a copy of the decree 
was filed on 28th April 1934, and the copy was 
ready for delivery on 16th May 1934. Applica- 
tion for leave to appeal was filed on 21st July 
1931 : 

Held \ that application is governed by Art. 179 
and that the application would prima facie be 
barred by time, unless the applicant can show 
good cause for extension of time under S. 5. 

CP 100 C 2] 

S. B. L. Gaur — for Applicants. 

P. L. Banerji, Panna Lai and Kamta 
Prasad — for Opposite Party. 

Judgment. — A preliminary objeettion 
is taken to this application for leave 
to appeal to His Majesty in Council 
that it is barred by time. Judgment in 
this case was pronounced by the High 
Court on 23rd January 1934, and a 
decree was prepared later on. An ap- 
plication for a copy of the decree was 
filed on 28th April 1934, and the copv 
was ready for delivery on 16th May 
1934. This application for leave to ap- 
peal was filed on 21st July 1934. It 
is therefore obvious that if the time 
required for obtaining of the decree be 
not excluded from the period of limi- 
tation prescribed for such applications, 
the application is beyond time. Indeed 
the time expired before the long vaca- 
tion commenced, and therefore the ap- 
plicant is not entitled to add to that 
period the period of the long vacation. 

The learned advocate for the appli- 
cants cont^ds before us that under 
S. 12 (3), Limitation Act, he is entitled 
to exclude the time requisite for ob- 


taining a copy of the judgment also in 
addition to the time requisite for ob- 
taining a copy of the decree. He has 
to concede that there is a ruling of 
this Court in 1926 All 286 (1,) which 
is directly against him. But he urges 
before us that the Patna High (iourt 
and the Madras High Court have taken 
a contrary view and that therefore the 
matter may be referred to a higher 
Bench. 

In 1922 Pat 255 (2), Dawson Miller, 
C. J., of the Patna High Court in 
delivering the judgment of the Court 
in which Ross, J., concurred un- 
doubtedly held that sub-S. (3) of S. 12 
was applicable. But the learned Chief 
Justice also referred to the practice 
of his Court under which it was neces- 
sary that a copy of the judgment from 
which it is sought to appeal should 
always be filed with the petition apply- 
ing for leave. This view appears to 
have been adopted by the Madras High 
Court in 1925 Mad 1241 (3). The 
learned Judges remarked: 

“But we think that though sub-S. 3 does not 
in terms apply, the language used in it really 
covers the present case.” 


and put an interpretation on sub-S. (3) 
so as ^ to give it a wider scope and 
make it applicable to all the categories 
mentioned in sub-S. 2. The main basis 
of the decision was that a proper ap- 
plication for leave to appeal cannot 
be drauTi up unless a copy of the judg- 
ment has been obtained. On the other 
hand, in 1926 All 286 (1), it was dis- 
tinctly held by this Court that the 
language of sub-S. (3) when contrasted 
with sub-S. (2) clearly contemplates the 
exclusion from the scope of sub-S. (3) 
of the case of an application for leave 
to appeal and that in this Court it is 
not at all necessary that the applicant 
should at the time of filing his appli- 
cation for leave file also a copy of the 
judgment on which the decree is found- 
ed. A similar view was in the same 
year expressed by a Division Bench of 
the Sind Judicial Commissioner’s Court 
m 1925 Sind 60 (4). 


ic seems to us that the point be- 
comes dear when it is borne in mind 
what the position was prior to the 
Limitati on Act of 1908. As laid down 

iT Wilayati Begam v. Jhandu Mal-Mithu f.o' 
1926 All 286=92 I C 897. 

2. Mahabir Prasad Tiwari v. Jamuna Sinnl, 
1922 Pat 255=06 I C 88=1 Pat 429 ^ ’ 

"■7''87c'9t3=l”s^''E-ro6""’' 
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in 10 Mad 373 (5) and 15 Mad 169 
(6) and pointed out in 1915 All 335 (7), 
under the old Act, appeals to His Ma- 
jesty had to be brought within the 
prescribed time from the date of the 
decree and the applicant was not at 
liberty to exclude any time for the 
purpose of obtaining a copy of the 
decree of judgment. Thus there was no 
exclusion either of the time for ob- 
taining a copy of the decree or of the 
time required for obtaining a copy of 
the judgment. Sub-S. (3) of S. 12 was 
held not to be applicable to an appli- 
cation for leave to appeal to His Ma- 
jesty in Council although there was in 
one sense an appeal preferred from a 
decree of the High Court. In 1908 
the Legislature on the one hand re- 
duced the period prescribed for an ap- 
plication for leave to appeal from six 
months to ninety days and on the other 
deleted certain words from sub-S. (2) 
so as to make it applicable to all 
applications for leave to appeal includ- 
ing an application for leave to appeal 
to His Majesty in Council. The Legis- 
lature did not think it fit to amend 
sub-S. (3) at all. It is a significant 
fact that as the section now stands 
there are three categories of cases to 
which sub-S. (2) applies: (i) an appeal; 
(\i) an application for leave to appeal 
and (iii) an application for review of 
judgment. Two of these categories are 
practically reproduced in sub-S. (3). but 
there is a deliberate omission of an 
application for leave to appeal in sub- 
S. (3>. The Legislature has therefore 
clearlv intended that sub-S. (3) should 
not applv to an application for leave 
to appeal, but should apply only to 
appeals. 

The matter that is before us at this 
stage is an application for leave to appeal 
only and it is only when the leave is 
granted that the appeal would be ad- 
mined. There is a specific article, 
Art. 179, Limitation Act, which ap- 
plies to an application for Ipve to 
peal to His Majesty 
such an application sub-S. ^3) 
not apply. It seems to us therefore 

"hit Ve' cannot stretch ^e^.ng 

nf «siih-S (3) in order to make it ap 

■p irable to an application for leave to 
‘annea also when the Legislature lias 
expressly omitted such cases from sub- 
s' (3)- ^ ^ V 

Wc are not at all impressed by the 

that in order to_dr aw up 
t (1887) 10 Mad 373 

r Werson V Poriasami. (1892) 15 Mad 1G9. 

7 Ram Sarup v. Jaswant Rai, 1915 All 335—31 
I C 900=38 .\11 82, 


grounds of appeal it is essential to 
obtain a copy of the judgment and 
that therefore the section should be 
liberally interpreted so as to obviate 
this difficulty. Ordinarily, a .judgment 
is ready on the date when it is pro- 
nounced and a copy can be applied for 
at once, whereas the decree is not 
ready on that date and has to be 
prepared -subsequently. It happens 
ordinarily that the time taken for ob- 
taining a copy of the decree is longer 
than that taken in obtaining a copy of 
the judgment. The Legislature there- 
fore might well have thought it neces- 
sary when reducing the period of Unu- 
tation to allow the time requisite for 
obtaining a copy of the decree to be 
excluded, but not the time requisite 
for obtaining a copy of the judgment 

in addition thereto. . , • 

Inasmuch as we agree with the view 
expressed previously in 1926 All 2 «d 
( 1), we hold that the application would 
prima facie be barred by time unless 
the applicant can show good .:ause for 
extension of time under S. 5, Limita- 
tion Act. As we are informed tlmt 
such an application has been filed let 
this be put up with that application. 

Order accordingly- 
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Iskwar Dayal 
lant. 


Defendant — Appel- 


v. 


Anna Saheb and oi/jers— Plaintiffs and 
Defendants — Respondents. 

First Appeal No. 508 of 1930, Deci- 
ded on 1st October 1934, from decismn 
of First Addl. Sub-Judge, Benares, O/- 
25th April 1930. 

Court-fees — Suit for enforcement of 
gage — Prior charge in favour of P***”***^ 
mentioned in plaint — Prayer for selling pro 

perty subject to prior charge— in fJir 

amount due on suit mortgage and Rs. lU 
declaration of validity of prior mortgage a 
sufficient — Ad valorem court-fee on mon^ 
due on prior mortgage is not necessary 

^A'^su^t^vas brought by the plaintiG 

ment of a mortgage. The sum claimed under 

that mortgage was Rs. 2, 06, 091- 10-3. . i- 

plaint it was alleged that besides the mortgage in 

suit the plaintiffs had a prior charge under » 

mortgage-deed. In the concluding 

the plaint it was prayed that the 

petty be sold subject to the charge arising from 

?ho prior mortgage. The plaintiS pa.d courtdoe 

on tL sum of Rs. 2,06,091-10-3 alleged to be due 

under the puisne mortgage m suit. No separa 

court-fee was paid in respect of the prior mo 

gage : 
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HcW : that beyond alleging the existence of 
the prior mortgage and claiming the relief of sale 
of the mortgaged property in enforcement of 
subsequent mortgage subject to the prior encum- 
brance, the plaintiffs had not claimed any conse- 
quential relief. The plaintiffs had only claimed 
the mortgage-money due under the puisne mort- 
gage coupled with a declaration that the prior 
mortgage is valid and binding on the defen- 
dants. In this view, the plaintiff were not bound 
to pay court-fee ad valorem on the amount due 
under the prior mortgage. The plaintiffs* suit 
should bo considered to be one for recovery of 
money due under the subsequent mortgage and a 
declaration in respect of the prior mortgage^ and 
as such they were bound to pay an additional 
court-fee of Bs. 10. CP. 101 C 2 ; P 102 C 1] 

Government Advocate — for the Crown. 

S. 1^. Gupta and Gadadkar Prasad 
for Respondents. 

Judgment. — This is an office report 
which raises the question of court-fee 
payable on the plaint and on the me- 
morandum of appeal filed in this Court 
by the defendant -appellant. We refrain 
from expressing any opinion on the 
question of court-fee payable in appeal, 
as that matter will be disposed of by 
the taxing officer and, possibly, by the 
Taxing Judge. As regards the court- 
fee payable on the plaint, the matter 
has been judicially determined by the 
lower Court and should be disposed 
of by this Bench. 

The suit, which has given nse to 
this appeal was brought by the plain- 
tiffs-respondents for enforcement of a 
mortgage, dated 5th July 1924. The 
■sum claimed under that mortgage was 
Rs. 2,06,091-10-3. In para. 7 of the 
plaint it was alleged that besides the 
mortgage in suit the plaintiffs had a 
prior charge under a mortgage deed, 
dated 24th June 1923. The principal 
sum advanced thereunder is said to 
be Rs. 65,000. In the concluding para- 
graph of the plaint it is prayed that 
the mortgaged property be sold sub- 
ject to the charge arising from the 
prior mortgage of 24th June 1923. The 
plaintiff paid court-fee on the sum of 
Rs. 2,06,091-10-3, alleged to be due 
■under the puisne mortgage in suit. No 
separate court-fee was paid in respect 
of the prior mortgage. A question of 
court-fee arose in the lower Court, and 
the learned Subordinate Judge decid- 
ed that no separate court-fee was pay- 
able in respect of the prior mortgage. 
Eventually the plaintiffs’ suit was de- 
creed in terms of the relief claimed 
by them. The defendant appealed to 
this Court and impugned the entire de- 
cree. He also attacked the finding of 
the lower Court in so far as that Court 
held that the plaintiff was entitled to 
have the mortgaged property sold sub- 
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ject to the prior encumbrance under 
the mortgage deed, dated 24th June 
1923, which the defendant had unsuc- 
cessfully characterised as invalid on 
certain grounds, which it is not neces- 
sary to mention in detail. 

According to the office report, the 
plaintiff should have paid court-fee ad 
valorem not only on the mortgage 
money under the date in suit, but al- 
so in respect of the mortgage money 
due under the prior mortgage deed of 
24th June 1923. The office report has 
been supported before us by the lear- 
ned Government Advocate, who con- 
tends that the plaintiffs are, in ef- 
fect, .seeking a relief not only in res- 
pect of the subsequent mortgage, but 
also in respect of the prior mortgage 
and, should therefore pay separate 
court-fees on the amounts due under 
both the mortgages. We do not think 
that this contention is correct. The 
plaintiffs would have run a great risk 
if they had sued on the subsequent 
mortgage -without making a mention 
of the existence of a prior encum- 
brance in their favour, to avoid a pos- 
sible plea hereafter that the ^ prior 
mortgage not having been specifically 
mentioned in the plaint the sale un- 
der the puisne mortgage should be 
considered to have been made free 
from the encumbrance under the deed 
of 24th June 1923. The plaintiffs there- 
fore were advised to specifically refer 
in their plaint to the prior mortgage 
and claim the relief of sale of the 
mortgaged property subject to the prior 
mortgage, as in fact it is, assuming 
the prior mortgage is valid. In the 
plaint itself there is no allegation of 
anything which might indicate tliat the 
validity of the prior mortgage is at all 
in question, though wc have no doubt 
that the object of the plaintiffs was 
to have the matter settled once for all 
and therefore they made a prominent 
mention of the prior mortgage in their 
plaint, so that, if the defendants did 
not impugne it, they would be barred 
in any subsequent proceeding from 
challenging the validity of the prior 
mortgage. Beyond alleging the exis- 
tence of the prior mortgage and claim- 
ing the relief of sale of the mortgaged 
property in enforcement of the subse- 
quent mortgage subject to the prior 
encumbrance, th.e plaintiffs have not 
claimed any consequential relief. We 
think that the plaintiffs liave claim- 
ed the mortgage money due under the 
puisno mortgage coupled with a decla- 
ration that the prior mortgage of 24th 
June 1923, is valid and binding on the| 
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The learned Sessions Judge in sum- 
ming up the charge to the Jury at 
the very outset warned the Jury that 
whatever had been said in the evi- 
dence about other dacoities had no re-^ 
levancy. He emphasized that in con- 
sidering the charge against the ac^ 
cused they had to exclude from their 
mind anything which had been said 
about other dacoities and that they 
must not take any notice of the evi- 
dence that two of the accused had 
been tried in some other case and con- 
victed and brought to the Court from 
Jail and further that they should not 
take into account the fact that Ja- 
mil Ahmad accused was appearing in 
Court in convict’s clothes. He then 
discussed the evidence of the approver 
Anwar AH and his previous confession. 
He rightly pointed out that it was the 
foundation of the case which had led 
to the naming of some of the other 
accused and warned the Jury to con- 
sider carefully what value they would 
place upon it and pointed out that 
if it stood by itself it would be open 
to criticism that as he had been of- 
fered a pardon he would be ready to 
say anything. He also warned them to 
consider whether there was any justifi- 
cation for an inference that such a 
statement had been made under the 
influence of any threat or promise and 
pointed out that it was for the Jury 
to consider whether the argument of 
the counsel for the accusea was wcfl 
founded. He made it pcrtcctly clear 
that the Jur>" alone liad to decide whe- 
ther they accepted the statement as 
entirely or partly true and empha- 
sized that if they did, they could base 
their verdict of guilty on that state- 
ment and a conviction based on the 
uncorroborated evidence of an accom- 
plice would not be illegal. It is usual- 
ly considered unsafe to convict on an 
approver’s statement unless corroborat- 
ed in material particulars and that 
such corroboration should be in respect 
of each individual accused. He ask- 
ed the Jury to consider the case gene- 
rally first and then to consider the case 
of each accused separately and find out 
wliethcr the approver’s statement had 
been corroborated in respect of each 
of them. He warned them to consi- 
der Anwar All’s statement and see 
to what extent, if any, it was corro- 
borated. There can therefore be no 
objection taken to the way in which 
the value of the statement of the ap- 
prover was put to the Jury. 

The learned Sessions Judge then 
dealt with the identification proceed- 


ings and pointed out that the fact 
that an accused was picked out by a 
witness in Jail is not in itself evidence 
and that the evidence to be relied up- 
on is the statement made by a wit- 
ness in Court that a certain accused 'haef 
been seen by him taking part in the 
dacoity and that identification in Jail^ 
though in itself not evidence, can be 
used as corroboration of what a wit- 
ness says in Court. He pointed out 
that if a witness fails to pick out a 
man in Jail, his statement made inr * 
Court would lack corroboration and 
emphasized the importance of such 
corroboration. He rightly impressed 
upon the Jury the necessity for bear- 
ing in mind the two important ques- 
tions: first whether the witnesses, .who 
had never seen the dacoits before, had 
sufficient opportunity of seeing their 
faces during the dacoity to enable 
them to recognise them again and 
whether -the identifications in Jail were 
a real test. He then referred to the 
evidence that although it was a dark 
night, there was a lantern and there 
was some light from the burning cloth 
on Brij Lai’s arm. Having then dis- 
cussed the other circumstances he left 
the matter entirely to the Jury to de- 
cide whether they would accept the 
correctness of the identification. He re- 
minded the Jury that if the results 
of the identifications showed that any 
particular witness had identified a cer- 
tain number of the accused and also 
made a proportionately large number 
of mistakes the question would arise 
whether his identification is not fortuit- 
ous and therefore less reliable. He got 
the chart placed before the Jury which 
showed how accused persons were 
identified in Jail, in the Magistrate’s 
Court and in the Sessions Court. 

The learned Judge then dealt with 
the confession of Jamil and explained 
to the Jury that this could not be 
used against the other accused in the 
same way as evidence but that it 
might be taken into consideration; but 
as to Jamil himself if the Jury be- 
lieved the statement they might con- 
vict him on it alone but they could 
not convict the other accused on the 
retracted statement alone. The learn- 
ed Judge reminded the Jury that it 
was necessary that in the case of the 
other accused there must be other evi- 
dence which they were prepared to be- 
lieve and that if there was such €\d- 
dence then they could take the state- 
ment of Jamil into account and use 
it to fortify that evidence against the 
other accused. In this connection he 
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pointed out that Jamil had retracted 
his statement and had stated in 
the Sessions Court that he had been 
tutored to make that statement. The 
Judge warned the Jury that in seeing 
whether this was correct they had 
to consider all the circumstances of the 
case including the fact that Jamil was 
arrested purely by chance and on sus- 
picion and that he was sent to Jail 
and his statement was taken within 
two days of his arrest. 

Having dealt with the case general- 
ly, the learned Judge took up the case 
of each of the accused separately and 
emphasised the evidence against each 
accused. It is noteworthy that in deal- 
ing with the case of the accused per- 
sons other than ’Jamil Ahmad, the 
learned Judge did not refer to the re- 
tracted confession of Jamil Ahmad at 
all. but when coming to the case 
against Jamil Ahmad he certainly said 
that he had given no defence and of- 
fered no explanation of his prosecution, 
but only denied having made the con- 
fession. The learned Judge wound up 
his charge by saying that if the Jury 
had any reasonable doubt the bene- 
fit of it should be given to the accused. 

In appeal it is urged on behalf of 
the accused persons that there has 
been a misdirection to the Jury. It is 
said first that the learned Judge did 
not emphasize that there was a pre- 
sumption of innocence in favour of the 
accused and that the burden of proof 
lay on the prosecution. We have no 
doubt that these facts must have been 
emphasized by the learned counsel for 
the accused in the first instance and 
the whole trend of the charge shows 
that the learned Judge warned the 
Jury that the burden of proof lay on 
the prosecution and they had to be sa- 
tisfied whether the case had been es- 
tablished by the prosecution. We arc 
not satisfied that the omission to men- 
tion it in express terms in this case 
amounted to any misdirection. 

It is next urged that the learned 
Judge did not scrutinise the evidence 
in detaU and did not place before the 
Jury various circumstances which might 
have told in favour of the accused. 
The learned advocate has drawn our 
attention to a few minor particulars. 
When it is borne in mind that the evi- 
dence adduced in this case covered 
more than 200 pages k cannot be ex- 
pected that the learned Judge would 
refer to the entire evidence in detail 
when summing up the charge. Indeed 
such a course w’ould confuse the Jury 
more than enlighten them. We are sa- 
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tisfied that the learned Judge has em- 
phasized all the important and essen- 
tial features of this case and drawn the 
attention of the Jury to the impor- 
tant evidence and has not overlooked 
any piece of evidence which would have 
Aveighed heavily against the prosecu- 
tion. Discrepancies as regards the 
exact date of the arrest or the exact 
date when Anwar Ali had made his 
confession Avere trivial because these 
dates Avere not definitely ascertained 
at the trial. 

The learned adA'oeate for the accused 
has very strongly criticised the charge 
on the supposed discrepancy betAveen 
the first remark made by the Judge 
that Jamil Khan had retracted his con- 
fession and had stated that his pre- 
vious statement had been a tutored 
one and the subsequent remark that 
he had denied his confession. Before 
any A'erdict of the Jury can be set 
aside on the ground of a mistake in 
the charge, Ave have to be satisfied that 
such verdict is erroneous owing to a 
misdirection by the Judge. The error 
of the verdict must be the direct re- 
sult of the misdirection: see S. 423 
(2). Similarly it is provided in S. 537 
(d) that no finding shall be reversed 
or altered on appeal or revision on ac- 
count of any misdirection in any charge 
to a Jury unless such misdirection has 
in fact occasioned a failure of justice. 

As pointed out above, the learned 
Judge in dealing AA'ith the case gene- 
rally had reminded the Jury that Ja- 
mil Khan had retracted his confes- 
spn and had put forward his explana- 
tion that his previous confession Avas 
not voluntary but that he had been 
tutored to make it. He did not re- 
fer to this confession of Jamil Khan 
at all Avhen dealing Avith the case of 
individual accused other than Jamil 
Khan. He apparently . excluded it 
from consideration and certainly Avarn- 
ed the Jury that they should not act 
upon it unless they believed other cau- 
dcnce in the case. It cannot therefore 
be said that the verdict of the Jury 
as regards the other accused Avas in any 
Avay inrtuenced by any such misdirec- 
. tion. It is only Avhen dealing Avith the 
case of Jamil Khan that the Judge 
felt that he should refer to his previ- 
ous confession and his retraction. The 
language used by him is to some ex- 
tent unhappy but that is particularlv 
due to the Avay in which the accused 
himself has retracted his previous con- 
fession. He first said that a statement 
prepared by the police had been read 
out to him and he Avas compelled to 
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make it and then said that if it had 
been his statement he would have 
stuck to it. Instead of saying that the 
accused Jamil Khan had been warn- 
ed by the Magistrate that he should 
not make any statement while under 
any undue influence or any promise 
of reward or punishment and after 
stating that the Magistrate was satis- 
fied that the statement was voluntary, 
Jamil Khan had made the statement 
at great length, giving a long and 
eogent story of the various dacoities, 
but that later on he had said that 
he had been tutored to make the state- 
ment and he failed to produce any 
evidence whatsoever to prove that he 
was tuiiored, the Sessions Judge mere- 
ly said^ that he “denied” his previous 
confession. Wc do not think that this 
in any^ way prejudiced Jamil Khan and 
there is no reason to suspect that the 
Jury came to any erroneous verdict on 
-account of this inaccuracy. We are cer- 
tainly not satisfied that any failure of 
justice has been occasioned in conse- 
quence oi this. In these circumstances 
the verdict must be accepted. 

As regards the sentences we have 
no hesitation in saying that the sen- 
tences of transportation for life on all 
the accused arc well merited and are 
by no means severe. Bearing in mind 
the brutality with which Brij Lai was 
tortured there can be no doubt that 
the accused arc hardened criminals who 
would be prepared to go to any length 
and cause any amount of pain to in- 
mates of the house if they expected 
that they would be able to extract ad- 
missions as to the place where the 
valuables were concealed. All the ap- 
pellants, who were in this dacoity. arc 
guilty of this cruelty. Wc have there- 
fore no hesitation in saying that the 
the sentences of transportation for 
life should bo upheld. The appeal is 
■dismissed. 

K.S. Ajypeal dismissed. 
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SULAIMAN, C. J. AND lUCHHPAn 

Singh, J. 

M nhammad Kkram Khan and another 
defendants — A [> 1)6 Hants. 

v. 

Mirza Muhammad Bakar and others 
— PlaintilVs and Defendants — Kespon- 
dents. 

Second Appeal No. 330 of 1930, and 
Appeal No. 382 of 1930, Decided on lOth 
Aui^ust 1931, from decision of Dist. 
Jud^e, Benares, D/- 15th November 
1929. 
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(a) Civil P. C. (1908), O. 22. R. 3— Suit by 
more persons than one in their individual 
capacities — Death of one of them and appeal 
by defendants — When heirs of deceased 
respondent should be on record stated. 

If a suit is brought on behalf of the plaintiffs 
in their individual capacities then it would be 
the duty of the defendants on appeal on the 
death of one of the plaintiffs to bring the heirs 
of the deceased respondents on the record only if 
(1) the right to sue did not survive to the survi- 
ving plaintiffs or (2) the sole plaintiff had died 
and the right to sue survived 'within the mean- 
ing of O. 22, R. 3. If the suit is not of a repre- 
sentative character, then the right of the deceased 
plaintiff could not survive to the surviving 
plaintiffs. [P 107*0 1] 

(b) U. P. Municipalities Act (2 of 1916), 
S. 29 — Election rules under — Only authority 
who can revise order of revising committee 
is District Magistrate — Subject to this, com- 
mittee’s order is final — District Magistrate's 
order is final and civil Court has no juris- 
diction to question it*- Jurisdiction. 

The right conferred on people residing in a 
ward is merely to object to the preparation of an 
electoral roll within the prescribed time and to 
submit their grievances before the revising com- 
mittee. The only other authority who can revise 
the order of revising committee is the District 
Magistrate. Subject to any order passed by the 
District Afagistrate, the order made by the 
rivising committee is final. And hence a civil 
Court could, prima facie, have no jurisdiction to 
question the order of the District Magistrate 
which, under the rules, is declared to be final. 

CP 108 0 2] 

(c) U P. Municipalities Act (2 of 1916), 
S. 29 — Election rules — Decision of District 
Magistrate — Omission to submit proceedings 
of revising committee formally before Dis- 
trict Magistrate — Such irregularity will not 
vest jurisdiction in civil Court— Jurisdiction. 

Such omission as the omission to submit the 
proceedings of the revising committee formally 
before the District lilagistrate or similarirregula- 
rities would not vest in the civil Court jurisdic- 
tion to re-open the matter and question the 
propriety of any order passed by the revising 
committee or the District ^lagistrate: Case law 
referred. [P 109 C 1] 

(d) Civil P. C (1908), S. 80— Returning 
officer is not public officer within meaning 
of S. 80. 

A Deputy ^lagistrato who has been appointed 
as the returning officer by the District Magis- 
trate for the purposes of clectiou work of the 
Aluuicip.ality at the time, cannot bo said to be a 
public officer who is acting iu that connection in 
his official capacity as such public officer within 
the meauiug of S. SO. [P 109 G 2] 

(e) U. P. Municipalities Act (2 of 1916), 

S. 3 26 — Relief of injunction claimed — Notice 
under S. 326 is not necessary. 

Tho notice under S. 320 is not necessary in a 
case where the reliefs claimed are those of an 
injunction. [P 109 0 2] 

(f) Injunction — Belated application for 
injunction against returning officer to stop 
election — Held should not be allowed. 

Where a belated application for injunction is 
filed for injunction against tho returning officer 
on the eve of the date fixed for the election and 
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such application could have been filed long 
before, injunction should not be granted which 
•would put a stop to the carrying out of the 
election, ” [p no C 1] 

A. M. Khwaja Mukhtar Ahmad and 
S. N. Seth — for Appellants. 

Shiva Prasad — for Hespou- 

dents. 

Judgment. — This is a defendants’ ap- 
peal arising out of a suit brought by- 
four plaintiffs jointly for an injunction 
restraining defendant 1 from recording 
his vote at a Municipal election and 
for a declaration tliat defendants 2 and 
4. be ordered to have the votes already 
recorded declared invalid. The claim 
\vas decreed in favour of all the plain- 
tiffs and that decree was upheld on 
appeal by the District Judge. While 
a second appeal was pending in this 
Court at least one of the plaintiffs- 
respondents, if not two, died and no 
steps Avere taken to bring any legal 
representatives on the record. A preli- 
minary objection is taken on belialf of 
the respondents that the appeal having 
abated against one or two of the plain- 
tiff-respondents who had got a joint 
decree, it has become infructuous and 
rnust abate in toto or, at any rate, be 
dismissed. We are unable to accept 
this contention. Either the suit brought 
was one brought in a representative 
capacity or it was brought in the exer- 
cise of the rights of the individual 
plaintiffs. If it was a representative 
suit then the obsei^-ations of their 
Lordships of the PrivT Council in 1921 
P. C. 123 (1), would apply to this 
case, and the appeal cannot be said to 
have abated. 

On the other hand, as appears to be 
the case here if the suit was brought 
on behalf of the plaintiffs in their indi- 
vidual capacities then it would have 
■been the duty of the appellants to 
.bring the heirs of the deceased res- 
jpondents on the record only if: (1) 
the right to sue did not survive to the 
surviving plaintiffs, or (2) the sole 
plaintiff had died and the right to sue 
survived within the meaning of O. 22, 
R. 3. If the suit were not of a repre- 
sentative character then the right of 
I the deceased plaintiff could not sur- 
vive to the surviving plaintiffs. Fur- 
thermore, the claim was based on the 
fact that the plaintiffs were members 
of the Board which was a personal 
matter and their right to sue could not 
survive to their legal heirs. It is thus 
clear that neither of the two necessary 

1. Raja Anand Rao v. Ram Das Daduram. 1901 

P C 123=02 1 C 737=48 I A 12=48 Cal 493 

(P C). 


requisites laid down in O. 22, R. 3, 
apply to this case and therefore the 
appellants could not possibly have ap- 
plied under that rule for bringing on 
the record the legal representatives of 
the deceased inasmuch as no such re- 
presentatives in the eye of the law 
existed. The omission to do what could 
not legally have been done cannot 
therefore be fatal to the appeal 

An illustration would make the point 
perfectly clear. Had one of these plain- 
tiffs died scon after the decree was pass- 
ed by the lower Court and before the 
appeal could be filed could it be said 
that the defendants liad no right of 
appeal because of the death of a res- 
pondent ? It is impossible to hold that 
where the right to. sue docs not sur- 
vive, the death of one of the plaintiffs 
who-se legal representatives cannot be 
brought on the record is fatal to the 
appeal. We accordingly overrule the 
preliminary objection. Coming to the 
facts of the case; it appears that 9th 
December, was fixed for a Municipal 
election. An electoral roll was pre- 
pared sometime before 1st September 
1928, and was posted at the office of 
the Municipality at Benares. Later on, 
on a report made by the 
Returning Officer directed 
Hadi Hasan, a Deputy v^uucccor. 
should examine the list and on his 
reco.mmendation that certain names 
^ould be included the Returning 
Officer ordered “now enter.” Accord- 
inglya supplimentary electoral roll M-as 
prepared on 10th November 1928, under 

vising Committee 
which confirmed the inclusion of Mu- 
hammad Ikram Khan’s name previouslv 
ordered by the Returning Officer. Pre- 
vious to this, objections had been filed 
against the inclusion of Muhammad 
Ikram Khan’s name, but they were 
summarily rejected by the Revising 
Committee on the ground that they 
had not been shown in the original 
electoral roll. One Abdul Alim filed 
an application before the District Ma- 
gistrate objecting to the inclusion of 
Muhammad Ikram Khan’s name and 

5?*^ namely, 17th Novem- 

ber 1928 the District Magistrate pass- 
ed the following order: 

I am satisfied that Muhammad Ikram Khan 
possesses the necessary qualifications to bf en- 
lolled as an elector. His name rightly stands 
on the roll, and will stay there. Rejected.” 

On 201K November 1928, the present 
suit was instituted against Muhamnuid 
Ikram Klian, the Returning Officer the 

Execu- 
tive Officer of the Board. The reliefs 


office the 
that Mr. 
Collector. 
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claimed were those for injunctions. On 
8th December, that is just one day- 
before the date fixed for the election, 
the plaintiffs asked the Court to issue 
a temporary injunction against the de- 
fendant, Mr. Upadhia, which prayer 
was granted. Mr. Upadhia at the time 
was the Returning Officer. He ignored 
the injunction and did not obey it and 
proceeded to complete the election. On 
an application made by ;the plaintiffs 
against him complaining that he had 
not obeyed the injunction, he was ask- 
ed to explain his conduct. The only 
explanation which he offered was a 
statement that he had consulted the 
District Magistrate and that it was his 
duty to carry out the orders of his 
superior authority. It is therefore not 
surprising that both the learned Munsif 
and the District Judge have passed 
strictures on the conduct of Mr. Upa- 
dhia. Both the Courts below have held 
that inasmuch as there were gross i^e- 
gularities committed in this election, 
the Civil Court has jurisdiction to en- 
tertain the claim. It has been pointed 
out that no formal notice was issued 
of the preparation of the supplemen- 
tary electoral roll and that the addi- 
tions made by the Returning Officer 
were not submitted to the District Ma- 
gistrate for any confirmation. The 
Courts below have come to the conclu- 
sion tliat in view of these serious irre- 
gulatics the authorities concerned re- 
fused to function as they ought to 
have done, and tliat therefore the juris- 
diction of the Civil Court is not bar- 
red. 

It is necessary in this case to exa- 
mine the provisions of the Municipa- 
lities Act, and the rules made there- 
under in order to see ^vhethcr the Civil 
Court has any jurisdiction. In the body 
of the Municipalities Act, itself, as it 
stood in 1928. there is no provision 
which in express terms ousts the Juris- 
diction of the Civil Court as regards 
matters pertaining to elections; but 
S. 29 confers authority on the Local 
Government to make rules with retei- 
ence to qualilications of ^ndidates, 
preparation and revision of electoral 
kilcs and candidates’ lists, ^nomina- 
tion of candidates, etc. On 30th 
June 1928, the Local Government had 
iioliticd in the Ga/ette the election 
rules which were in force on the mate- 
iiial dates. 

Linder R. 3 the District Magistrate 
was empowered to appoint a person 
called the Returning Ufticer to perform 
certain duties. Under R. 4 electoral 
rolls have to be prepared on or before 
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1st September, preceeding the election. 
Under R. 9 copies of the electoral roll 
have to be fixed up at the Municipal 
Office. Under R. 10 certain persons are 
entitled to object to the electoral roll. 
Under R. 11 such clairns and objections 
are heard by a Revising Committee 
consisting of the Returning Officer and 
two members of the Board. Then, 
under R. 12 the Returning Officer is 
empowered to make amendments in the 
electoral roll, whether claims and ob- 
jections have been preferred or not, 
after causing such notice as he con- 
siders reasonable to be given to per- 
sons affected and after making such 
inquiry as he deems necessary* R. 13 
then provides that the proceedm-gs of 
the Revising Committee in respect of 
each claim or objection of which notice 
has been given, and of the Retummg 
Officer in respect of an irregular entry 
of which he has taken cognizance, shaU 
be reduced to writing and shall, within 
seven days after the last sitting of 
the Revising Committee, be submitted 
to the District Magistrate whose orders 
thereon .shall be final. R. 14 then pro- 
vides : _ . 

“Subject to any orders o£ the District Magis- 
trate on the proceedings of the Revising com- 
mittee or the Returning Officer and to any correc- 
tion in any electoral roll enjoined by the District 
Magistrate of his own motion or on application 
being made to give any time within 20 days 
after the last sitting of the Revising Cpminittee 
(a) the orders made by the Revising Committee 
or by the Returning Officer shal be final (b) the 
electoral roll shall bo amended in accordance 
with those orders and (c) the electoral roll so 
amended shall not be altered so long as it con- 
tinues in operation.” 

There is however, a proviso in res- 
pect of persons who may be dead or 
who may be disqualified under S. 14 
(3), Municipalities Act. It is not neces- 
sary to refer to other rules. It is quite 
clear that the right conferred on people 
residing in a ward is merely to object 
to the preparation of an electoral roll 
within the prescribed time and to sub- 
mit their grievances before the Revis- 
ing Committee. The only other autho- 
rity who can revise the order of the 
Revising Committee is the District Ma- 
gistrate. Subject to any order passed 
by the District Magistrate, the order 
made by the Revising Cornmittee is 
final. The order of the District MagiS' 
trate also is final; and the electoral roll 
has to be amended in accordance with 
such orders and the electoral roll so 
amended cannot be altered. 

In view of these provisions in the 
rules, there can be no manner of doubt 
that the only right wliich the plaintins 
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had was to prefer their objections be- 
fore the Revising Committee and then 
ultimately to appeal to the District 
Magistrate. But the District Magis- 
trate’s order whether it was for or 
against the applicants and whether it 
was right or wrong has to be final. 

A Civil Court could therefore prima 
facie. s have no jurisdiction to question 
the order of the District Magistrate 
which, under the rules, is declared to 
be final. The Courts below have taken 
the view that because the proceedings 
were not submitted by the Revising 
Committee to the District Magistrate, 
no finality attached to it, but that is 
quite a wrong view to take for three 
reasons. In the first place, the order 
of the Revising Committee is itself final 
subject to arty order that might be 
made by the District Magistrate. If 
the District Magistrate has not modi- 
fied that order, it stands. In the next 
place, it is not clear that one week 
had expired after the last sitting of 
the Revising Committee. But in any 
case the matter was brought to the 
•notice of the District Magistrate at the 
instance of Abdul Alim and he ordered 
that the name of Muhammad Ikram 
Xhan was rightly entered in the elec- 
toral roll and should stay there. This 
was tantarhount to a confirmation by 
the District Magistrate of the proceed- 
ings of the Revising Committee. 

In the third place, under R. 14, the 
District Magistrate was empowered “of 
his own motion” to add a name and 
his order, to say the least, might am- 
ount to an addition of a name on his 

1 o^\Tl motion. We howev^er find it^ un- 
necessary to express any final opinion 
;on these questions and we are prepared 
.jto assume in favour of the plaintiffs 
jthat irregularities were committed in 
the omission to submit the proceedings 
of the Revising Committee formally 
before the District Magistrate. But it 
by no means follows that such omis- 
sions or irregularities would vest in 
the Civil Court jurisdiction to re-open 
the matter and question the propriety 
of any order passed by the Revising 
Comrriittec or the District Magistrate. 
In matters of procedure there are fre- 
quently non-compliances with the exist- 
ing rules and it may be that some- 
times irregularities are committed. 
Some irregularities may or may not be 
grounds for filing a petition before a 
Commissioner. In some cases arising 
under the Cantonments Act, and the 
IDistrict Boards Act this Court has 
recently expressed the opinion that civil 
suits are not maintainable. We may 


briefly refer to the case of 1933 All 
163 (2), 1933 All 358 (3) and 1933 All 
764 ( 4 ). In the second mentioned case 
the Bench expressly dissented from 
the view expressed in 1923 Mad 475 
(5); and in the last mentioned case it 
was emphasised that where a special 
Tribunal is created by an Act of the 
Legislature which states that the de- 
cision of the Tribunal shall be final, 
the High Court cannot interfere by 
way of appeal or revision with the 
decisions of such Tribunals. 

In this connexion we may also refer 
to the case of 1934 All 795 (6). We 
are of opinion that the orders passed 
by the Revising Committee or the Dis- 
trict Magistrate under the election rules 
framed by the Local Government are 
final and cannot be impugned in a civil 
suit. The learned counsel for the ap- 
pellants has also urged before us that 
S. 80, Civil P. C., applied to this case 
and without previous notice the suit 
was not maintainable. S. 80 cannot 
possibly apply to any of the defen- 
dants other than Mr. Shimbhu Nath 
who was a Deputy Magistrate, but Mr. 
Shimbhu Nath who had been appointed 
as the Returning Officer by the Dis- 
trict Magistrate for the purposes of 
this election and who was doing the 
election work of this Municipality at 
the time cannot be .said to be a public 
officer who was acting in that con- 
nexion in his official capacity as such 
public officer. A public officer, for the 
purpose of S. 80, is defined in S. 2 
(17) and none of the categories men- 
tioned therein would include such a 
Returning Officer. We therefore think 
that S. 80 is inapplicable. It has to be 
conceded that the notice under S. 326, 
Municipalities Act was not necessary in 
this case because the reliefs claimed 
were those of an injunction and came 
within the last proviso. 

We also think that there is no force 
in the contention urged on behalf of 
the defendants that even if the Civil 
Court had jurisdiction to entertain the 
suit and grant relief to the plaintiffs, 
the declaration granted was ultra vires. 
What happened was that owing to the 
election having already taken place, the 

2. Cantonment Board, Agra v. Kanhaiya Lai, 

1933 All 163=144 I C lOlG. 

3. Joti Prasad v. Amba Prasad, 1933 All 358= 

142 I C 403=55 All 40G. 

4. Ghulam Nizam*ud-din v. Akhtar Hussain 

Kban. 1933 All 764=147 I C 148=55 All 1008. 

5. Sarvotbama Rao v. Chairman, Municipal 

Council, Saidapet, 1923 Mad 475=73 I C 619= 

47 Mad 585. 

6. ^lunicipal Board, Bareilly v. Abdul Aziz Khan, 

1934 All 795=152 I C 792. 
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learned Munsif considered it to be 
futile to grant a decree for injunction 
and he accordingly substituted therefor 
a declaration. Had we been of the 
opinion that the learned Munsif had 
jurisdiction to entertain the suit, we 
would have seen nothing objectionable 
, in tliis. As the learned Munsif in his 
judgment has drawn the attention of 
the High Court to the conduct of Mr, 
Upadhia, we think it necessary to ob- 
serve that, having regard to the very 
belated application of the plaintiffs 
filed on the eve of the date fixed for 
the election, although they had had 
over two weeks’ time before, the learn- 
ed Munsif acted, injudiciously in issuing 
an injunction against the Returning 
Officer which would put a stop to the 
carrying out of the election. The plain- 
tiffs should have filed an application 
earlier so that if the Court issued a 
temporary injunction, the opposite 
party would have had a fair opportu- 
nity to appear and show cause before 
the critical date arrived. We also find 
that in the judgment of the learned 
Munsif there are several sentences 
which, by implication, cast a personal 
reflection on officers who are no parties 
to the suit. We have not thought it 
necessary to order their expunction, but 
we would certainly remark that they 
were inappropriate. 


We are unable to hold that the 
learned Munsif had no jurisdiction to 
issue a temporary injunction. At the 
stage at which the application was 
made before him. he had not had the 
time to consider whether the suit itself 
was maintainable and was cognizable 
by the Civil Court. At that time a 
civil suit was pending in his Court. 
If lie were satisfied that injury was 
likely to he caused to the plaintift he 
had jurisdiction uinler O. 39, R. 2, to 
issue a temporary injunction. The ques- 
tion whether ultimately he cbscovcrcd 
tiiat tlte suit did not lie or that it 
should fail on some other ground did 
not oust Ills jurisdiction under that 
rule. If he had issued injunction against 
persons who were no parties before 
liim, the position might possibly ha\e 
been dilTercnt. but here the {^HUicuon 
was issued by the earned Munsit 
against Mr. Upadhia who was a defen- 
dant in the suit and who was therefore 
unde: the jurisdiction of the Court. 
Notice of this was duly served upon 
liim oil 8lh December. It was his duty 
to obev the injunction and to move the 
Court 'at the earliest opportunity to 
have the ex parte order set. aside. He 
appears to have been ill-advised In 


ignoring it. He expressed no regret 
and offered no apology when he was 
called upon by the learned Munsif to 
explain his conduct and merely took 
shelter behind the statement that he 
acted under the advice of the District 
Magistrate. In these circumstances, the 
conduct of the defendant who disobey- 
ed the injunction issued by the Munsif 
was certainly reprehensible and he 
might have been made liable although 
the peculiar circumstances of the case 
furnished extenuating circumstances. 

The last point to be considered is 
whether the order of the Courts below 
saddling the Municipal Board with the 
costs of defendants 2 and 4, was right. 
The Municipal Board itself had really 
no direct concern with this dispute re- 
garding election. The complaint was 
against the Returning Officer who had 
been appointed by the District Magis- 
trate and against members of the Re^ 
vising Committee who had belonged to 
the old Board. They are not parties to 
the suit. The order therefore was un- 
just. It is not necessary to say mu<di 
on this point because now the claim 
will have to be dismissed as against 
the Municipal Board. We may however 
point out that defendants 2 and 4 hav- 
ing obtained a decree for costs against 
the Municipal Board, have rtot thought 
it necessary to appeal to the High 
Court. So far as Mr. Upadhia is con- 
cerned, we think that having regard to 
his conduct in disobeying the injunction 
issued by the learned Munsif, he should 
be made to bear his costs throughout. 
Wc however direct that the costs of 
Mr. Shimbhu Nath should be borne by 
the plaintiffs. 

Wc accordingly allow this appeal and 
setting aside the decree of the Courts 
below dismiss the plaintiffs’ suit with 
costs in all Courts. The surviving 
plninlifl's must bear their own costs 
and pay the costs of the Municipal 
Board, Muhammad Ikram Khan as well 
as of Mr. Shimbhu Nath. The defen- 
dant. Mr. Upadhia, will bear his own 
costs throughout. 

K.s. Appeal allowed. 
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Kendall and Iqbal Ahmad, JJ. 

Mt. Zabaishi BegaiJi — Appellant. 

V. 

Naziruddin Khayi and others — Plain- 
tiffs and others — Respondents. 

Appeal No. 145 of 1930 and First 
Appeal No. 175 of 1930, Decided on 6th 
September 1934, from decision of Sub- 
Judge, Agra, D/- 18th Decamber 1929, 
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(&) Practice — All evidence led by parties 
— Fresh evidence should not be admitted 
when other party has no opportunity to pro- 
duce evidence in rebuttal. 

Fresh evidence should not be admitted after 
the parties have led all the evidence that they 
wanted to produce, and when the defendants 
have no opportunity to produce evidence in re- 
buttal of the evidence newly introduced on the 
record. [P 112 C 2} 

(b) Civil P. C. (1908), O. 1, R. 9 — Non- 
joinder of necessary party by itself is not 
ground for dismissing suit — But Court can- 
not pass infructuous and ineffective decree — 
But if Court is in a position to pass decree 
capable of execution in spite of (absence of 
some parties, it can pass decree. 

The non-joinder of a necessary party cannot, 
by itself, be a ground for dismissing the suit, 
and tbe Court is bound to adjudicate on the 
rights of the parties actually before it. A Court 
will refrain from passing a decree which w’ould 
be ineffective and infructuous and the reason 
for this rule is obvious. It would be idle for 
a Court to pass a decree which would bo of no 
practical utility to the plaintiff, and be a waste 
paper in the sense that the relief that it purports 
to grant to the plaintiff can not be vouchsa- 
fed to himbecauae of the objection of some person 
who is not bound by that decree. But this rule 
has no application to cases in which, notwith- 
standing the fact that some of the persons in- 
terested in the subject-matter of the suit are not 
parties to the suit, the Court is in a position to 
pass a decree that is capable of execution and 
cannot be rendered nugatory at the instance of 
persons not made parties to the suit. [P 115 C 1] 

(c) Civil P. C. (1908), O. 1, R. 9 — Interest 
of person not made party distinct from in- 
terest of persons who are parties— Rights and 
interest of parties actually before Court can 
be dealt with. 

When the interest of the person not made Ji 
party to the suit is distinct from the interests of 
the persons who are parties to the suit, there is 
no justification for not dealing with the matter 
in controversy so far as the rights and interests of 
the parties actually before the Court arc con- 
cerned. Hence where a Mahomedan heir who is 
out of possession brings a suit for possession 
against his co-heirs and omits to implead one of 
the co-heirs, there is no reason why he should 
not be granted a decree for so much of his share 
as is in possession of the heirs who are made par- 
ties to the suit, as the interests acquired hv the 
heirs of a deceased Afuhammadan in his property 
are always definite, distinct and ascertained, and’, 
as such the absence of one of the co-heirs from a 
suit brought by another co-heir for posi^ossion of 
his share cannot bo a ground for disinissiniz the 
suit : 1928 All 172 ; 1930 AH 7G2. RH on • 1921 

CaZ G22 and 1928 Cal 138, Ref. [P HG C 1,2] 

S. K. Dar, Baleslnoari Prasad and U . 
S. Gupta for Appellants. 

iV. P. Asthana^ B. ]^alik, G. Agartcala, 
J\I. L. Chaturiedi and K. N. Agarwala — 
for Respondents. 

Judgment. — This dispute in this and 
the connected Appeal No. 175 of 1930, 
IS about the property that belonged to 
one Nadir AU who died before the 


year 1877 A. D., leaving* a widow 
Nadirjan and two sons, Sher Ali and 
Hamza Ali and a daughter named Sha- 
fat Begam. Nadirjan transferred the- 
share that devolved on her by right 
of inheritance from Nadir Ali to her 
two sons. The plaintiffs in the suit 
were the heirs of Shafat Begam, viz.,. 
Nasiruddin, her husband and Fakhurd- 
din, her son, and they are the contest- 
ing respondents in both the appeals. 
The claim by them was with respect 
to the share that on the death oT 
Nadir Ali devolved on Shafat Begam, 
by right of inheritance, and to -which 
share the plaintiffs became entitled, on. 
the death of Shafat Begam in the year 
1916, as her heirs. Admittedly Sliafat 
Begam was entitled to a 14-80 sliare in 
the property left by Nadir Ali and the 
plaintiffs’ claim was with respect to 
that share. 

The property owned by Nadir AU 
was zemindari share in Mahal Sher Ali 
in village Datauji. It is not disputed 
that Shafat Begam was never in actual 
possession of that share, and it is com- 
mon ground that sometime before the 
year 1910 a partition between Sher Ali 
and ^ Hamza All took place. By that 
partition the zemindari share was divid- 
ed into two holdings, holding No. 1, 
and holding No. 4. The former holding 
was allotted to Hamza AU and the 
latter to Sher AU. Between the years 
1911 and 1920, by various transfers 
effected by Sher AU and his widow, 
the whole of holding No. 4 passed bit 
by bit into the hands of certain trans- 
ferees who have built glass factories 
over portions of the property trans- 
ferred. llamza AU also sold a portion 
of holding No. 1 to certain persons 
but practically the whole of that hold- 
ing IS still -with Hamza Ali's heirs. 
Hamza Ali died in the year 1919 leav- 
ing a widow Zabaishi Begam and three 
sons and two daugliters. One of his 
daughters was a lady named Muzanimil 

ho was arrayed as defendant 
6 in the suit. The widow and the sons 
and the daughters of Hamza Ali were 
all defendants in the suit. Sher Ali 
also died in the year 1921 leaving two 
sons '\vlio were defendants 1 and 2, in 
the suit. All the transferees were also 
impleaded as defendants. It would thus 
appear that the defendants in the suit 
were the heirs of Sher Ali and Hamza 
All and their transferees. 

The case formulated in the plaint 
was that the brothers of Shafat Begam 
who were m actual possession of the 
zemindari share left by Nadir Ali. were 
qua the share of Shafat Begam, in the 



112 Allahabad Mt. Zabaishi Begam v. Naziruddin Khan 1935 


position of trustees and that Shafat 
Begam must be deemed to have all 
along been in constructive possession 
•of the share to which she was entitled. 
Almost all the defendants, except the 
eons of Sher Ali, contested the suit 
mainly on the allegation that on 12th 
April 1890, Shafat Begam executed a 
deed of reliquishment with respect to 
the share that devolved on her by 
right of inheritance from Nadir Ali in 
favour of her two brothers and thus 
ceased to be the owner of the share 
in dispute. The allegation of the plain- 
tiffs that Shafat Begam was in receipt 
of the profits of the property was also 
denied by the contesting defendants 
and the plea of limitation was put 
forward in bar of the plaintiffs’ claim. 
The transferees claimed to be trans- 
ferees in good faith for valuable con- 
sideration and contended that they 
were protected by S. 41, T. P. Act. 
The plea of estoppel was also raised by 
the transferees. 

During the pendency of the suit in 
the Court below Muzammil Begam died 
and an application to bring upon the 
record her legal representatives in the 
array of defendants Avas filed by the 
plaintiff's. There was however difficulty 
in effecting ser\icc on the proposed 
heirs and. by an application dated 28th 
July 1929, the plaintiffs prayed that 
the proposed heirs of Muzammil Begam 
be exempted from the claim, and the 
Court granted that application. 

The Court below overruled all the 
pleas urged in defence. It held that 
Shafat Begam did not execute the deed 
of relinquishment; that Shafat Begam 
Avas in receipt of the profits of her 
share in her lifetime; that the defen- 
dants were not in adverse possession 
of tiic property in dispute and the suit 
was not barred by time; that the plain- 
tiffs were not estopped from maintain- 
ing the suit and that the transferees 
were not entitled to the benefit of the 
provisions of S. 41, T- P- Act. But 
in vew of the fact that the whole ot 
Sher Ali’s share and a portion of 
Hamza Ali’s share had passed into the 
hands of the transferees, the Court 
below did not grant a decree to the 
plaintiffs in terms o^f the reliefs prayed 
in the plaint and passed a decree as 

follows: 

‘■Suit is dccreetl with costs. In caso a parti* 
tion of the specific share of plaintiffs takes place, 
I recommonecl to the partitioning Officer that he 
will at first allot 14 sihams of plaintiffs out of 80 
sihanis of the property at first from tho shares 
remaining in the bauds of Hemza Ali Khan and 


Sher Ali Khan, and if that is not Sufficient to 
complete the share of the plaintiffs then their 
saH 14 shiams be allowed from the share of the 
defendants who are subsequent purchasers of the 
property in suit from the heirs of Sher Ali Khan 
and Hamza Ali Khan." 

The present appeal is by the three 
sons and the widow of Hamza Ali, and 
certain cro.ss-objections in this appeal 
have been filed by some of the trans- 
ferees. At the hearing of the appeal 
no one appeared to support the cross- 
objection filed by the defendant, Sha- 
faraz Ali, The connected appeal is by 
some of the transferees. On behalf of 
the defendants the finding of the Court 
below that the execution of the deed 
of relinquishment by Shafat Begamwas 
not proved has been assailed, and 
strong exception has been taken to 
the reception in evidence by the Court 
below of a judgment of this Court at 
a belated stage of the trial. Shafat 
Begam was a resident of the town of 
Ferozabad in the A^a District and it- 
appears from that judgment that on 
the very date on which the deed of 
relinquishment is alleged to have b^n 
executed by Shafat Begam, a similar 
deed was executed by another lady 
Faiyazi Begam who also resided m 
Ferozabad, in favour of her brother 
Mirza Umrao Beg. The judgment re- 
ferred to above was in a case in which 
the validity of the deed executed by 
Faiyazi Begam was in question and, m 
the course of the judgment, this Court, 
on a consideration of the evidence in 
the case, came to the conclusion that 
both the deeds were the outcome of a 
conspiracy entered into by certain per- 
sons to deprive both Shafat Begam 
and Faiyazi Begam of their shares in 
the estates of their fathers. 

There is considerable force in the 
argument that the Court below was 
not justified either in accepting that 
judgment in evidence or in placing reli- 
ance on the same. The judgment was 
filed at a belated .stage of the trial m 
in the Court below. The evidence or 
the parties concluded on 5th Decemb^ 
1929, and arguments were heard on 6tn 
December. The judgment appears to 
have been filed and admitted after the 
conclusion of evidence and apparently 
without any notice to the defendants. 
We consider that the Court below was 
wrong in admitting fresh evidence after 
the parties had led all the evid^ce 
that they wanted to produce, and when 
the defendants had no opportunity to 
produce evidence in rebuttal of the 
evidence newly introduced on the 
record. Again the judgment was not 
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inter p^rts and was not relevant for 
the determination of the question whe- 
ther the deed of relinquishment in dis- 
pute was executed by Shafat Begam. 
"We have therefore discarded the judg- 
ment from consideration. 

The deed of relinquishment purports 
to have been executed on 11th April 
1890. It was presented for regristration 
in the office of the Sub-Registrar of 
Ferozabad on 15th April, by one Rau- 
nak Ali in behalf of Shafat Begam with 
an application praying that the docu- 
ment be registered at the residence 
of Shafat Begam. The Sub-Registrar 
issued a commission to the Naib Tah- 
sildar of Tahsil Ferozabad ‘‘directing 
him to only verify the particulars at 
the residence of the lady.” The report 
of the Naib Tahsildar is endorsed on 
the back of the document and is to 
the effect that he verified the contents 
of the document from Shafat Begam 
at the house of Umrao Beg and that, 
after hearing the contents of the docu- 
ment, Shafat Begam admitted the same 
to be correct and stated that she had 
executed the document. It does not 
appear what authority Raunak Ali had 
to present the document for registra- 
tion on behalf of Shafat Begam. 

The deed was attested by three wit- 
nesses, viz., Umrao Beg. Abbas Ali and 
Gauhar Ali. Gauhar Ali das dead and 
his son Malik AU Khan was called as 
a witness in the case. It is however 
significant that neither Umrao Beg nor 
Abbas AU Khan were called to prove 
the deed. The learned Judge of the 
Court below rightly declined to accept 
the evidence of Malik AU Khan. The 
witness admitted that he was a Mukh- 
tar-i-am of Zabaishi Begam, defendant, 
for about 8 or 9 years. He took care 
to state that he did not sec Shafat 
Begam appending her signature to the 
clocumcnt. He deposed that when the 
■document was read over, some lady 
said from the zenana quarters that the 
document was executed by her, and he 
recognized that voice to be the voice 
of Shafat Begam. The witness admit- 
ted that he was in debt and one of 
the plaintiffs was one of his judgment- 
•creditors and that he was declared in- 
solvent. It is manifest therefore that 
I^Ialik Ali was not a reliable witness 
and. apart from this, his evidence falls 
short of proving the due execution of 
the deed by Sliafat Begam. 

By the deed Shafat Begam purport- 
■ed to relinquish her share in lieu of 
the receipt of Rs. 30 a year from her 
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brothers. The profits of her share was 
much in excess of Rs. 30 a year. Shafat 
Begam was employed as a teacher in 
some girls’ school in Aligarh for about 
10 or 12 years. It may therefore be 
taken for granted that she was, not an 
illiterate lady. She was however a 
pardanashin lady and there is no evi- 
dence on the record to show that the 
document was either explained to her, 
or that she had any indepMsndent advice 
for entering into the transaction evi- 
denced by the deed. It cannot be de- 
nied that the document had a far- 
reaching effect on her interest. It pur- 
ported to deprive her of her share in 
her father’s property for ever and that 
for a nominal consideration of Rs. 30 
a y^ear. Again the proceedings taken 
for the registration of the document 
were extremely suspicious. The docu- 
ment was not presented for registra- 
tion by the lady or by her husband. 
The registration on commission did not 
take place at the house of Shafat 
Begam, but at the house of one Umrao 
Beg who had apparently no connexion 
with Shafat Begam. Shafat Begam at 
the time of registration is alleged to 
have been identified by Umrao Beg and 
Gauhar Ali, and at that time even her 
signature was not taken and Umrao 
Beg signed on her behalf. There is 
no explanation why Shafat Begam’s 
signature was not taken at the time of 
registration. 

In view of the facts noted above we 
accept the finding of the Court below 
that the execution of the document by 
Shafat Begam was not proved. It was 
admitted by the defendants that Sliafat 
Begam used to receive Rs. 30 a year, 
but they alleged that this amount was 
paid to her as she was entitled to the 
same by virtue of a deed of agreement 
executed by the two brothers in her 
favour contemporaneously with the exe- 
cution of the deed of relinquishment by 
her. It it therefore manifest that Sha- 
fat Begam was in receipt of the profits 
of the property. It may be that shci 
did not receive her full share of the’ 
profits, but that does not matter. 
Moreover, Shafat Begam and her two 
brothers were in the position of co- 
owners and there is no evidence of hen 
ouster in the present case. The suitj 
giving rise to these appeals was filed . 
within 12 years of the death of Shafat 
Begam. There was therefore no sub-j 
stance in the plea of limitation raised 
by the defendants. . 

Similarly S. 41, T. P. Act. had no 
application to the facts of the case. 
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The transferees no doubt asserted in 
the written statements filed by them 
that they were transferees in good faith, 
but not one of the transferees entered 
the witness-box to substantiate the as- 
sertion. There was no evidence in the 
case to show that before taking the 
transfers the transferees madeanybona 
fide enquiries as to the title of their 
transferors. If they had made the least 
inquiry they would have come to know 
that Shafat Begam, as one of the heirs 
of Nadir All, had a sliarc in the pro- 
perty in dispute. It was not alleged 
by any of the transferees that they 
accepted the transfers on being as- 
sured that Shafat Begam had executed 
a deed of relinquishment. The plea of 
estoppel raised by the defendants was 
also rightly rejected by the learned 
Judge of the Court below. It was not 
suggested by any of the transferees 
that they werc'misled by any act, omis- 
sion or declaration of Shafat Begam. 
!It is obvious therefore that the mere 
Ifact that some of the transferees have 
spent money in making constructions 
cannot be utilized by them in bar of 
the plaintiffs’ claim. 


We now proceed to consider an argu- 
ment based on the exemption of Ma- 
zammil Begam’s heirs from the claim. 
It is argued on behalf of the defen- 
dants that in a suit for ejectment the 
omission to implead any of the persons 
in possession is fatal to the suit, irres- 
pective of the fact whether the pro- 
perty claimed is held by tenants in 
common or joint tenants or by co- 
parceners. It is said that, apart “Oin 
any of the provisions in the Civil 1 ro- 
ceclure Code, relating to the non-join- 
dcr of necessary parties or the abate- 
ment of a suit, a decree m a suit 
for ejectment cannot be passed unless 
all the parties in possession of the pro- 
perly in dispute are before the Court, 
as the decree will not be binding on 
the person in possession who is not 
impleaded in the suit, and, as such, 
will be infructuous. It is contended 
that this principle also applies to the 
claim preferred by one of the heirs 
of a deceased Muhammadan against 
his co-heirs. In short, it is argued 
that if one of the heirs of a deceased 
Muhammadan, who is not in actual 
possession of the share to which he is 
entitled, sues his other co-hcirs tor 
possession of his shares and omits to 
implead one of the-co-hcirs m posscs- 
•sion the suit is not maintainable. In 
support of this contention reliance has 
been placed on the decision in 1921 


Cal 622 (1), 1928 Cal 138 (2), 192R 
All 172 (3) and 1930 All 762 (4).^ 

The learned counsel for the plaintiff- 
respondents, on the other hand points 
out that this point was not raised' in 
the Court below and, accordingly, con- 
tends that the defendants ought not to 
be allowed to raise the point in appeal. 
He rightly maintains that if this ques- 
tion had been debated in the Court 
below, the plaintiffs could have met the 
contention of the defendants by prov- 
ing that all the persons in possession 
were before the Court, and that Mu- 
zammi! Begam had no share in the 
property in dispute on the date of the 
institution of the suit. In this connec- 
tion he has invited our attention to a 
deed of wakf executed by Zabaishi 
Begam the mother of Muzammil Be- 
gam, and the brothers of Muhammil 
Begam on 7th February 1923. The 
deed is printed at p. 62 of the record 
of First Appeal No. 145 of 1930. It 
is recited in that deed that Muhammil 
Begam made a gift of her share in the 
property in dispute in favour of Zabai- 
shi Begam. We consider that the 
learned counsel for the plaintiffs is 
justified in putting forward the conten- 
tions noted above. If an issue as re- 
gards the effect of the exemption of 
Muzammil Begam’s heirs on th(? suit 
had been raised in the Court below, 
the plaintiffs could ver>' well have met 
the point by proving that Muzammil 
Begam had no share left, and, as such, 
all the persons in possession of the 
property in dispute were before the 
Court. We are therefore of the opi- 
nion that it would be unfair to the 
piainliffs to allow the defendants to 
raise this point. But as the question, 
of law has been argued at some length 
before us, we propose to give our deci- 
sion on the point. 

The general rule laid down by the 
Legislature is that no suit shall be 
defeated by reason of non-joinder of 
parlies, and the Court may, in every 
suit, deal with the matter in contro- 
versy so far as regards the rights and 
interests of the parties actually before 
it (vide, O. 1. R. 9, Civil P. C.). It 
is in conformity with this rule that in 

0. 22 of the Code, that deals with 
the death of parlies during the pcnd-1 
cn c y of a suit or appeal. the_Legi^_- 

1. Huran ShoiUi v. Ramesh Chandra, 1921 Cal 
G22=62 1 C 425. 

2. Arunadoya Cbakrabarty v. IVlahammad All, 
1928 Cal 133=106 I C 261. 

3. Faqira v. Hardewa, 1928 All 172=114 I 0 177= 
50 All 559 (FB). 

4. Ram Del Misrain v. Jurawan Misir, 1980 All 
762=1281 C 8. 
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ture has provided in express terms that 
the omission to take steps to bring on 
the record the legal representatives of 
a deceased plaintiff or defendant will 
result in the abatement of the suit 
only so far as the deceased p^intiff or 
defendant is concerned. Similarly the 
rule laid down by O. 34, R. 1, Civil 
P. C., that all persons having an in- 
terest either in the mortgage security 
or in the right of redemption shall be 
joined as parties to any suit relating 
to the mortgage, is “subject to the 
provisions” of the Code, i. e. subject 
to the provisions of O. 1, R. 9, Civil 
P. C., and of other rules in O. 1. 
ithat provide about “parties to suits.” 

It is manifest from these provisions 
that the non-joinder of a necessary 
party cannot, by itself, be a ground 
for dismissing the suit, and that the 
Court is bound to adjudicate on the 
rights of the parties actually before it. 

There is however another well recog- 
nized rule which, so to say. constitutes 
an excepting to the general rule noted 
above. That rule is that a Court will 
refrain from passing a decree which 
would be ineffective and infructuous, 
and the reason for this rule is obvious. 
It would be idle for a Court to pass 
a decree which would be of no practical 
ultility to the plaintiff, and be a waste 
paper in the sense that the relief that 
it purports to grant to the plaintiff 
cannot be vouchsafed to him because 
of the objection of some person who is 
not bound by that decree. But this 
rule has no application to cases in 
jwhich, notwithstanding the fact that 
.some of the persons interested in the 
subject-matter o.f the suit are not par- 
ties to the suit, the Court is in a 
|x>sition to pass a decree that is cap- 
able of execution and cannot be ren- 
dered nugatory at the instance of per- 
sons not made parties to the suit. The 
inability of the Court to pass an effec- 
tive decree, when all the parties in- 
terested in the subject-matter of the 
suit arc not before it, may be due 
either to the nature of the action or 
to the nature of the interest that the 
person, who is not made a party to 
the action, has in the subject-matter 
of the suit. An illustration of the for- 
mer class of cases is furnished by suits 
for partition or dissolution of partner- 
ship and rendition of account. In such 
cases in the absence of all the inter- 
ested parties it is impossible for the 
Court to deal with the matter in con- 
troversy between the parties before it 
and to pass an effective decree. In a 
suit for partition of joint property, if 


one of the owners is not joined as a 
party, the Court will withhold its hand 
and not proceed to pass a decree, as 
a decree for partition must deal with 
the share of all the persons interested 
in the property sought to be parti- 
tioned, and in the absence of one of 
the owners, his share can obviously be 
not affected by the decree. Similarly 
in a suit for dissolution of partnership 
and rendition of accounts it is impos- 
sible for a Court to have the accounts 
adjusted between the partners inter se 
unless all the partners^ are before it, 
and, as such, the omission to implead 
one of several partners is always fatal 
to the suit. It is needless to say that 
we are not attempting to lay down an 
exhaustive list of the cases in which 
the rule laid down in O. 1, R. .9, 
Civil P. C., cannot be given effect to 
because of the inability of the Court 
to pass an effective and an operative 
decree. 

Similarly the nature of the interest 
in the subject-matter of a suit pos- 
sessed by a person, who is not a party 
to the suit, may be such as to render 
it impossible for the Court to pass an 
effective decree in his absence. Such 
is the case when the suit is \yith res- 
pect to some property belonging to a 
joint Hindu family and all the co- 
paraceners arc not made parties to the 
suit. In such a case the Court cannot 
pass a decree granting reliefs to the 
plaintiff without prejudicially affecting 
the right of the co-parccner who is 
not a party to the suit, and as such, 
the Court cannot, but dismiss the suit. 
But the rules noticed above have no 
application to cases in which the in- 
terest of the person, who has not been 
imr 1 aded as party in the subject-matter 
of the suit, is ascertained or ascertain- 
able. as in such cases the decree, while 
binding the interests of the persons 
who are parties to the decree, cannot 
adversely affect the separate and dis- 
tinct right of the person who has not; 
been made a party to the suit. In such 
ca'^es the short answer to the objection 
raised by the absent party is that his 
interest being distinct and separate 
from the interests of the persons who 
are parties to the decree, the decree, 
while operative against the interests of 
the persons who arc parties to tho 
decree, can in no way adversely affect 
his right or interest in the property 
in suit. The interests acquired by the 
heirs of a deceased Muhammadan in 
his property are always definite, dis- 
tinct and ascertained, and, as such, 
the absence of one of the co-heirs from 
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)a suit brought by another co-heir for 
possession of his share cannot be a 
ground for dismissing the suit. 

The principles enumerated above 
were laid dowm by the 'decisions in 
1928 All 172 (3) and 1930 All 762 (4), 
and these decisions, though relied upon 
by the learned counsel for the defen- 
dants. are of no help to him. The case 
of 1921 Cal 622 (1), has also no ap- 
plication to the facts of the case be- 
fore us. In that case the plaintiffs 
prayed for a declaration of a right of 
way as a village road over the disputed 
land and for removal of an obstruction 
thereon, but omitted to implead one 
of the persons interested in the ser» 
vient tenement, and it was held that 
the omission was fatal to the suit. It 
is obvious that a decree passed in tliat 
suit in favour of the plaintiffs would 
have been infructuous as the decree 
would not have been binding on the 
owner of the servient tenement who 
was not arrayed as a defendant. The 
decision in 1928 Cal 138 (2), appears 
to favour the contention of the de- 
fendants. It was held in that case that 
in an action for ejectment, if any of 
the persons in possession is left out, 
a decree passed in the suit is infruc- 
tuous as the person who was not made 
a party remains in possession as not 
being affected by the decree and “the 
persons ejected as being bound by the 
decree can always come in under the 
person who remains in possession* 
The learned Judges also observed that 

“there is a certain amount of risk involved in not 
makin" the porsonsin actual possession defen- 
dants. "for, in execution of the decree, persons 
may happen to bo turned out who may then 
bring actions against tho plaintiff for wrongful 
disrossession, not being bound by the decree. 

If the learned Judges intended to 
lay dowMi that in every' action for eject- 
ment the omission to implead one ot 
the parties in possession is fatal to the 
suit, we, for the reasons given above, 
are unable to agree with the decision. 
Wlicn the interest of the person not 
made a parly to the suit is distinct 
from the interests of the persons who 
are parties to the suit there is no 
justilicaiion for not dealing with the 
matter in controversy so far as the 
rights and interests of the parties ac- 

mllv before the Court are concerned. 

i'hc position may well 
the following example: A Muhamma 
dan dies leaving live sons and each of 
Ihc sons inherits a l-5th share in the 
property of the deceased. I our of the 
Uns .enter into actual possession of 
th,e property and the hfth son is out of 
possession. It is obvious that each of 
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the four sons is in possession <Jf (1-5X 
1-4), a l-20th share of the property 
in excess of his legitimate share. If 
the son who is out of possession bri^s 
a suit for possession and omits to im- 
plead one of the four sons, there is no 
reason why he should not be granted 
a decree for so much of his share as 
is in possession of the three sons who 
are made parties to the suit. In such 
a case the plaintiff can be granted a 
decree for 3-20th of the property and 
the decree can in no way adversely 
affect the l-20th share of the plaintiff 
that is in possession, of the brother 
who has not been made a party to 
the suit. 

For the reasons given above we hol4 
that tho omission to implead the heirs 
of Muzammil Begam could not be a 
ground for dismissing the suit. We 
may however add that anj^ decree 
passed in the present suit will in no 
way be binding on Muzammil Begam’s 
heirs. We have stated above that there 
is a direction contained in the decree 
passed by the Court below that the 
share decreed to the plaintiffs is first 
to come out from the share in the 
hands of Hamza All Khan and Sher 
Ali Khan and, if the share in their 
hands is less than the share to which 
the plaintiffs are entitled, then the de- 
ficiency in the plaintiffs’ share is to be 
made good from the share in the liarids 
of the transferees. There is no justifi- 
cation for .subjecting the decree in the 
plaintiffs’ favour to the conditions 
noted above. The plaintiffs are en- 
titled to get their 14-80 (share from the 
properties in possession of all the de- 
fendants, i. e., the plaintiffs can exe- 
cute the decree for recovery of their 
14-80 share from both the holdings 
No. 1 and No. 4, 

For the reasons given above we allow 
this appeal to this e.xtent that we 
modify the decree passed by the Court 
below by granting to the plaintiffs a 
decree for possession of 14-80 share in 
holdings Nos. 1 and 4, mentioned above 
as against all the defendants. The 
cross-objections filed by the defendants 
are dismissed with costs. As the ap- 
peal has failed against the plaintiff- 
respondents and has succeeded against 
the transferees we direct that the de^ 
fendant-appcllants must pay the costs 
of the plaintiff-respondents and that 
the defendants transferees must pay half 
of the costs incurred by the defendant- 
appellants in this appeal. Costs of the 
Court below as in the decree of that 
Court. 

K s Decree modified . 
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Stjlaiman, C. J. and Harris, J. 

Ch. Majender Singh — Defendant — Ap- 

jPlicant. 

V. 

1 Uvia Prasad — Plaintiff — Opposite 
Party. 

Civil Revn. No. 446 of 1934, Decided 
on 26th October 1934. . . . 

(a) Contempt — High Court has jurisdiction 
to punish for contempt of Subordinate 

Courts. , u 

Jurisdiction to punish for contempt of Sub* 

ordinate Courts undoubtedly vests in the High 
Court. [P118 C 13 

(b) Contempt— Sending threatening notice 
to defendant in pending suit to withdraw 
plea taken by him in written statement is 
contempt — Pleader who sends it himself on 
behalf of-his client is also guilty of contempt 
— Legal Practitioner. 

It is the duty of the Courts to protect defen- 
dants from being cowed down into submission 
and under pressure of threat and menace being 
made to abandon pleas which they can legitima- 
tely take in a pending action. Hence where an 
attempt is made to put pressure on the defen- 
dant to withdraw a plea which was taken in the 
written statement, duly filed in Court, there can 
be no doubt that such an action amounts to a 
direct interference with the administration^ of 
justice in preventing the defendant from pressing 
his defence and putting forward the plea which 
might, if established, prove fatal to the suit and 
amounts to a contempt of Court ; And the 
counsel who not only advises his client to send 
such a notice but actually drafts the notice him- 
self and sends the same under his own signa- 
ture, although on behalf of his client, is also 
guilty of contempt ; for a counsel is not expected 
to act blindly and allow himself a mere instru- 
ment or a tool in his hands. He has to exorcise 
his own judgment and discretion rand even in 
case where scandalous or defamatory matters are 
to be communicated he has to warn his client, 
much more so where the oflenco would amount 
.to one of contempt of Court. A counsel’s capa- 
city is not inviolable, and his privileges cannot 
possibly extend to interference with the admi- 
nistration of justice. Counsel arc expected to 
help the administration of justice, and not to be 
an impediment thereto. [P 118 C 1, 2; P 119 C 1] 

i^ej Bahadur SajJru and Benod Behari 
Lai — for Applicant. 

B. E. O'Conor, A. P. Dale, K. N. Kat- 
ju, Ram Nama Prasad, K. P. Misra, 
Hyder Husain, L. S. Misra, H. N. Misra 
and Ram Prasad Verma — for Opposite 
Party. 

Sulaiman, C. J. — Chaudliari Ra]cn- 
dra Singh under the guardianship o£ 
Chaudhari Sher Singh applied to this 
Court for issue of notice to the plain- 
tiff, Mr. Uma Pershad to show cause 
why he should not be dealt with for 
contempt of the subordinate Court in 
respect of a notice dated 11th July 1934, 


sent on behalf of tlie plaintiff by Dr. 
M, htis advocate. The application 
was directed against the plaintiff, Mr. 
Uma Pershad only, but as prima facie 
it appeared that a contempt had been 
committed by the service of this nouce 
issued under the signature of the coun- 
sel, we ordered that notice should go 
to the counsel concerned as well. Both 
are now represented before us. 

It appears that a civil suit was pend- 
ing in the Court of the Subordinate 
Judge of Dehradun and had been 
brought by the plaintiff, Mr, Uma Per- 
shad against Rajendra Singh rij^nor 
under the guardianship of Chaudhari 
Sher Singh on the basis of a mort- 
gage-deed executed by the deceased 
father of the minor defendant in fa- 
vour of the deceased father of the 
plaintiff. The claim was contested inter 
alia on the ground that the mortgage 
debt was not binding on the minor 
defendant inasmuch as it was tainted 
with immorality. In para. 9 of the 
written statement it was specifically 
pleaded: , ^ 

"that some unscrupulous money-lenders taking 
advantage of the dissolute habits of the defen- 
dant’s father began running him into indebted- 
ness and the said defendant believes that th<i 
plaintiff’s father also colluded with some of these 
moneylenders with a similar object and the pay- 
ment of e vrlicr debts as recited in the deed is 
fictitious," , 

After issues had been settled, the 
plaintiff’s evidence closed, and the de- 
fendant’s evidence began, the_ notice 
in dispute was sent by the plaintiff to 
the defendant’s guardian. After quot- 
ing para. 9 of the written statement in 
full the notice stated that that state- 
ment was defamatory per se of the 
plaintiff’s deceased father and lowered 
his reputation in the estimation of his 
fellowmcn and caused him harm in 
various ways and then added: 

"unless within a ^Yeck of the receipt of this 
notice you send an unqualified apology and 
withdraw the aforequoted statement by putting 
in an application to that effect in the said Court 
and also by publishing the said withdrawal and 
apology in such newspapers as my client re- 
quires in order to clear the character and con- 
duct of his late father and unless further within 
the same one week you pay to my client a sum 
of Rs. 10,000 {ten thousand rupees) only as dam- 
ages, which sum is only a rough figure for the 
purposes of this notice and -by which he is in no 
way bound, if litigation becomes necessary in 
this regard he will take action against you both 
in civil and criminal Courts as advised, in which 
event you will further be liable to pay such 
damages and costs incidental thereto as may be 
claimed." 

The question for consideration before 
us is whether the issuing of this notice 
amounted to a contempt of the Sub- 
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ordinate Judge of Dehra Dun. Juris- 
diction to punish for contempt of sub- 
ordinate Courts undoubtedly vests in 
this Court, and has not been chal- 
lenged by learned counsel. Apart from 
there being inherent jurisdiction, such 
jurisdiction has been expressly con- 
ferred upon High Courts by the con- 
tempt of Courts Act (12 of 1926), in all 
cases of contempt other than those 
which amount to an offence under the 
Penal Code. There is no suggestion in 
this case that the action of the oppo- 
site party amounted to any offence 
under the Penal Code. Therefore the 
only point for consideration is whether 
this notice amounted to contempt. 

Now, there can be a large variety 
of cases coming under the well-recog- 
nized heads of contempt in which an 
offence may be committed. No attempt 
has therefore ever been madii, nor is 
it possible to. lay down any exhaustive 
catalogue of cases which would amount 
to contempt, but one of the well re- 
cognized heads is “interference with 
the administration of justice.” Un- 
doubtedly it is the right of cveiy de- 
fendant to take every legitimate plea 
and submit his defence with the Court 
for its consideration. If the pleas arc 
in any way unnecessary, irrelevant or 
' scandalous, there is ample provision in 
the Civil Procedure Code, for an appli- 
caiinn being made to the Court to 
have such scandalous, unnecessary or 
irrelevant matters struck out. But 
where no such attempt is made, defen- 
dants are not to be deterred .f^'prn 
pressing their pleas and submitting 
them to the Court for adjudication. Of 
course, if the pleas are not substan- 
tiated and amount to false picas sup- 
ported by false evidence, they run the 
risk of being prosecuted under the cri- 
minal law. 

Now, the notice in this case undoub-- 
tedly was intended to put extraneous 
j)ressurc on the defendant in order to 
rompel him under threat of drastic 
a.ction lacing taken against him tONrith- 
(lra>v the plea, which had been taken 
by him specifically in the written state- 
niciii. oficr wns ?ilso muclc to desist 
from taking legal action if ■within a 
certain time fixed the defendant ^ylth- 
drew the plea contained in -his written 
statement. There can be no doubt that 
the effect that was intended to be pro- 
duced on the mind of the defendant's 
guardian by this notice was to compel 
him to abandon the plea which might 
well have been a legitimate pica. It is 
unnecessary for us to express any opi- 
nion whether in the circumstances of 
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this case the plea ■was relevant] or irre- 
levant. That is a matter exclusively 
for the consideration, of the Subordi- 
nate Court. But it is our duty to 
protect defendants from being cowed 
down into submission and under pre- 
sure of threat and menace being made 
to abandon pleas which they can legi- 
timately take in a pending action. 

In 26 L J Ch 305 (1), an unsigned 
letter had been sent by the plaintiff 
to the defendant with, a view to inti- 
midating him in the conduct of his 
defence. The letter warned the de- 
fendant that he has a suit pending in 
Chancery and should it go up for judg- 
ment, he would at once be indicated 
for swindling, perjury and forgery, and 
thus bring disgrace on his family. It 
was not mentioned who would start 
such prosecution, but the threat was 
that certain legal action in Court would 
be taken if the matter was pressed 
to final conclusion. Stuart V. C. in 
committing the plaintiff for contempt 
remarked that the letter amounted to 
a threat for the purpose of intimidat- 
ing him as a suitor, and therefore whe- 
ther it had had that effect or not was 
unquestionably a contempt of Court. 

The accused counsel for Dr. M 
has cited before us some English cases 
in which it has been held that in case 
of libel or defamation it is not objec- 
tionable to serv’e notice on the offend- 
ing party giving him an opportunity 
to withdraw the defamatory words and 
threatening to take legal steps against 
him if he fails to do so. Such cases 
obviously stand on quite a different 
footing. VVe are not here dealing with 
the case of a private defamation. The 
present case is one where an attempt 
was made to put pressure on the de- 
fendant to withdraw a pica which Iiad 
been taken in the written statement, 
duly filed in Court, which was the sub- 
ject of consideration by the Subordi- 
nate Judge of Dehra Dun. We think 
there can be no doubt that such an 
action amounted to a direct interfer- 
ence with the administration of justice 
in preventing the defendant ri*om press- 
ing his defence and putting forward 
the plea which might, if established, 
prove fatal to the suit and in that 
way an indirect attempt was made to 
exclude the plea taken on behalf of 
the minor from the consideration of 
the Court. 

Mr. Uma Pershad has adopted a very 
straightforward attitude before us. He 
has in his affidavit explained that He 
lTSmitb~^Lftkeman, (1857) iC L J Cii 805=2 
Jur (N S) 1202. 
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acted after taking legal advice and 
under the direction of his advocate, 
and he has frankly admitted that he 
never realized that he was committing 
any offence of contempt. In addition 
to that, he has undertaken to abandon 
the criminal complaint which was filed 
subsequentlv, and has orally expressed 
before us his regret for what had been 
done. We accordingly unhesitatingly 
accept his apology, and under S. 3 ot 
the Contempt of Courts Act, discharge 
him. We order that he should bear 
his own costs of this proceeding. 

On behalf of Dr. M his learned 
counsel had strongly contended before 
us that in the first place there was no 
commission of any offence of contempt 
and that in the second place inasmuch 
as Dr. M was acting in the capa- 
city of a counsel, he is not at all 
responsible. We have already given 
reasons for holding that the offence of 
contempt of the Subordinate Court was 
committed in this case by the issue of 

the notice in dispute. , . , -rv 

As to the capacity in which Dr. 
M was acting, wc may point out 
that a counsel is not expected to act 
blindly and allow himself to be dic- 
tated to by his client and in that way 
make himself a mere instrument or a 
tool in his hands. He has to exercise 
his own judgment and discretion and 
even in cases where scandalous or de- 
fanriatory matters arc to be communi- 
cated he has to warn his client, much 
more so where the offence would 
amount to one of contempt of Court. 
It is a novel proposition that even 
though the sending of the notice am- 
ounted to contempt, the counsel who 
sent it is protected because^ he was 
acting as counsel. A counsel’s capa- 
city is not inviolable, and his pri- 
vileges cannot possibly e>^tcnd to in- 
terference with the administration of 
justice. Counsel are expected to help 
in the administration of justice and 
not to be an impediment thereto. 

The case before us is particularly 
strong. It is difficult to sec how Dr. 
M can take shelter behind the act 
of his client, who^ acted entirely under 
his own legal advice and direction. Ad- 
mittedly his advice was sought by the 
plaintiff and he not only gave him the 
advice to serve a notice on the defen- 
dant’s guardian, but actually drafted 
the notice himself, which contained his 
own words, and sent the same under 
his own signature, although he was 
acting on behalf of the plaintiff. The 
threat having been made under the 
signature of a counsel and addressed 


to a layman was particularly serious. 

In these circumstances when he him- 
self was the prime mover, and, put 
for his advice and action it is possible 
that the plaintiff might never havesent 
this notice and therefore not commit- 
ted any offence at all, it is difficult 
to see how the primary responsibility 
can fall on the plaintiff and not on 
the couasel who originated the idea- 
We are however satisfied on the 

statement filed by Dr. M 
did not, at the time when he sent 
this notice, realise that he was com- 
mitting any offence. Lawyers, of 
couTSC, are presumed to know the law, 
but the law may at times be forgoten 
or be not understood. We are satisfied 
that this notice would not have been 
sent if Dr. M, had been under the 
impression that an offence of 
tempt of Court would be committed 
thereby. In his statement Dr. Misra 
towards the conclusion has said as foL 
lows I 

this Hon’ble Court be of opinion that the 
notice should not have been issued by me and it 
constitutes a contempt of Court, then I respect- 
fully assure this Won’ble Court that it was done 
quite unsvittingly and unintentionally and ex- 
press my unqualified regret for it.” _ 

This, in our opinion, is a fair atti- 
tude to take up. In these circurn- 
stanccs, although wc find Dr. M 
guilty of the contempt of the sub- 
ordinate Court, wc remit the punish- 
ment under S. 3, Contempt of Courts 
Act. We however order that he must 
pay the costs of the applicant in this 
proceeding, which we assess at Rs. 100. 

K.s. ['Order accordingly. 
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Niamatudd.ah, J. 

Jagdish Prasad Pane?*? — Defendant — 
Applicant. 

V. 

Bam Sicarup — Plaintiff — Opposite 
Party, 

Civil Revn. Nos. 19 and 257 of 1934, 
Decided rn 26th September 1934, against 
decree of Small Cause Court Judge, 
Bareilly, D/- 11th December 1933, 

Agra Tenancy Act (3 of 1926), S 15 (2) (3) 
— Ex-proprietary tenancy can be transferred 
under Act of 1926 if sanctioned by Assis- 
tant Collector — In absence of sanction, 
transaction is void as under Act of 190 1. 

Ex-proprietary tenancy can now be transferred 
if it is sanctioned by the Assistant Collector in 
the manner provided by S. 15, but, in the ab- 
sence of his sanction, the transaction is as void 
now as it was when Act 2 of 1901 was in force. 

[P 120 C 2] 
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B. Malik — for Applicant. 

G. S. Pathak — for Opposite Party. 

Order.* — These two revisions arise out 
of a ‘Suit brought by the plaintiff Pan- 
dit Ram Samp for recovery of Rs. 700. 
which the defendant agreed to pay as 
the price of assignment made by the 
plaintiff in favour of the defendant of 
certain decrees. The assignment is evi-r 
denccd by a deed dated 6th November 
1929. It is common ground that on 
that date the plaintiff executed an- 
other document in favour of the de- 
fendant which is a sale-deed in respect 
of his proprietary rights in a mahal 
in village Pandri, District Bareilly in 
lieu of Rs. 7,500. The sale-deed pro- 
vides that the vendor would relinquish 
his ex-prporietary rights that would 
accrue in “sir” and “khudkasht” lands 
on transfer of his proprietary rights. 
The vendor undertook to have muta- 
tion of names effected in favour of 
the vendee in respect of the land sold 
free from his own ex-proprietary rights. 
By the other deed the vendor assigned 
arrears of rent then due to him and a 
decree against a third person in lieu 
of Rs. 700. The deed provided in clear 
terms that Rs. 700 was the considera^ 
tion of the assignment. There is a 
covenant which provides as follows; 

“The consideration herein montionod is agreed 
to be received l)V the vendor in its entirety when 
the "sir" and “khudkhast” lands situate in Qura 
Biran ta hamlet within the share sold) are relin- 
quished and when the vendor’s name is ex- 
punged in respect thereof. The consideration of 
this deed shall then be paid on written acknow- 
ledgment of receipt by the vendor.’’ 

The vendor did not relinquish his 
cx-proprictary rights in spite of the 
covenant contained in that beltalf in 
the salc-dccd. The vendee refused to 
pay the sum of Rs. 700, the considera- 
tion of the assignment of the arrears 
of rent and the decree already men- 
tioned for which the plaintiff /vendor) 
instituted the suit -which has given rise 
to this revision. The defendant 
(vendee) pleaded that the plaintiff is 
not entitled to receive the sum claimed 
as he did not relinquish his ex-proprie- 
tary lands. TJie lower Court 'held tliat 
the stipulation to relinquish ex-pro- 
priciary rights is void and the plaintiff 
is entitled to recover the sum claimed 
by him. The plaintiff’s suit was de- 
creed, but parties were directed to bear 
tlicir’own costs. Revision No. 19 of 
1934 has been preferred by the defen- 
dant who challenges the decree in so 
far as the plaintiff’s claim 'has been 
allowed to prevail. Revision No. 257 
of 1934 has been filed by the plaintiff 
in so far as the decree did not award 


costs to' him.’ The' learned ^advocate 
fox the defendant-applicant 'has argu- 
ed that the time fixed for the paym^t 
of Rs. 700 is the date on which the 
plaintiff relinquishes 'his ex-proprietary: 
tenancy. He is not entitled to recover 
it so long as he does not relinquish his 
ex-proprietary lands. It is contended 
that the agreement to relinquish is not 
void as might have been the case be- 
fore the present Tenancy Act, 3 ofc 
1926, was passed, which, it is said* 
has introduced a change in this res- 
pect. S. 20 (2) and S. 21, Tenancy? 
Act 2 of 1901 provided that an ex- 
proprietary tenant was not competent 
to transfei his holding which was de- 
clared to be non-transferable. Wheii 
that Act was in force their Lordships 
of the Privy Council held in 1916 P C 
59 (1), that: \ 

“Tho Policy of .•^ct 2 of 1901 is to secure an3 
preserve to a proprietor whose proprietary rights 
in a mahal or in any portion of it are transferred 
otherwise than by gift or by exchange betweei^ 
cosharers in tho mahal, a right of occupancy ii> 
his lands, and in the land which he has 

cultivated continuously for 12 years at thedatfr 
of the transfer and that such right of occupancy 
is by the Act secured and preserved to the pro- 
prietor, who becomes by a transfer the ex-pro- 
prietor, whether be wishes it to be secured and 
preserved o him or not and notwithstanding any 
agreement to the contrary between him and tho 
transferee. The policy of the Act is not to be de-- 
feated by any ingenious devices, arrangements, 
or agreements between a vendor and a vendee- 
for the relinquishment by the vendor of his 
“sir” land or land which he has cultivated 
continuously for 12 years at tho date of the 
transfer ; for a reduction of purchase-money on 
the vendor’s failing or refusing to relinquish sueb 
lands ; or for the vendor being liable to a suit- 
for breach of contract on his failing or refusing 
to relinquish such lands. All such devices,, 
arrangements, and agreements are in contraven- 
tion of the policy of the Act and are contrary to 
law and are illegal and void, and cannot be en- 
forced by the vendee in any civil Court or in any 
Court of Revenue.” 

It is contended that the present 
Tenancy Act, 3 of 1926, has introduced 
a change in this respect and tliat an 
agreement to relinquish an ex-proprie- 
tary tenancy is no longer void and 
opposed to the provisions of the TcR'i. 
ancy Act, but is permissible withinV 
prescribed limits. It may be conceded j 
that ex-proprietary tenancy can now be i 
transferred if it is sanctioned by the [ 
Assistant Collector in the manner pro- I 
vided by S. 15, but in the absence of [ 
his sanction the transaction is as void 
now as it was when Act 2 of 1901 
was in force. S. 15 (1) declares that: 

1. Moti Chand v. Ikram Ullah IChan, 1916 ‘P O 
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‘‘Except, as provided in sub-Ss. (2), (3) and (4), 
no sale of sir or agreement, relinquishment or 
other transaction having the efiect of a surrender 
or relinquishment of ex-proprietary rights exe- 
cuted or carried out within six months immedi- 
ately preceding or succeeding a transfer of pro- 
prietary rights, shall affect or detract from the 
rights created by S. 14. (Under which ex-pro- 
prietary rights accrue on transfer of proprietary 
rights).” 

Sub-S.s. (2), (3) and (4) enact rule 
under Avhich a tenant desiring to trans- 
fer or relinquish his ex-proprietary 
rights within six months preceding or 
succeeding the transfer of his proprie- 
tary rights is to apply to the Assistant 
Collector for permission to transfer or 
relinquish his ex-proprietary rights 
which are likely to accrue or have ac- 
crued on sale of his proprietary rights. 
The Assistant Collector may grant the 
permission asked for if he is satisfied 
that the applicant does not wholly or 
mainly depend on agriculture for his 
livelihood, or that the land transferred 
is self-acquired or has been acquired 
within ’the twenty years last preceding, 
OiT if there are reasonable grounds for 
sanctioning the transaction. Subject to 
the provisions contained in sub-Ss. (2), 
(3) and (4), an agreement to relinquish 
or relinquishment within six months 
preceding or succeeding the transfer 
of proprietary rights is prohibited. The 
• validity or otherwise of such agreement 
or relinquishment made more -than six 
months before or after the transfer of 
proprietary rights, need not be consi- 
dered as the agreement in the present 
case is contained in -the sale-deed in 
respect of the proprietary right itself 
and is said to be repeated in the con- 
temporaneous deed of assignment in 
respect of arrears of rent. It is not 
disputed that the sanction of the Assis- 
tant Collector contemplated by sub- 
Rr. (2) and (3) was not obtained. It 
follows that the circumstances in which 
the invalidating part of S. 15, becomes 
inapplicable do not exist in the pre- 
sent case and the agreement to re- 
linquish is calculated to defeat the pro- 
visions of S. 15, Tenancy Act, 3 of 
1926 and the policy underlying 'that 
Act. In my opinion the considerations 
emphasised by their Lordships of the 
Privy Council in the case already re- 
ferred to are applicable in spite of 
the change introduced by Act 3 of 
1926 where the sanction provided for 
by sub-Ss. (2) and (3) has not been 
obtained. The covenant making the 
consideration of Rs. 700, payable only 
at the time of relinquishment and not 
before is void. That amount being ad- 
mittedly th'' consideration of the as- 


signment is clearly recoverable by the 
plaintiff. The time fixed for payment 
may be disregarded. 

In my opinion the view taken by 
the trial Court is perfectly correct. 
Revision No. 19 of 1934, fails and is 
dismissed with costs. As regards the 
plaintiff’s revision which is in respeot 
of costs only, I do noit think that any 
interference is called for. Costs were 
in the discretion of the lower Court and 
in the exercise of that discretion, the 
lower Court was undoubtedly influenced 
by .the fact that the plaintiff did not 
relinquish his ex-proprietary rights as 
he had agreed to do and though h 
rule of law favours him on grounds of 
public policy, he is not without moral 
blame in the matter. Revision No. 257 
of 1934 is also dismissed with costs. 

K.s. Hevision dismissed. 
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Rachhpal Singh, J. 

Gauri Dayal — Applicant. 

V, 

Emyeror — Opposite Party. 

Criminal Revn. No. 021 of 1934, De- 
cided on 20th October 1934, from order 
of Sess. Judge, Pilibhit, D/- 8bh May 
1934. 

(a) Railways Act (1890). S. 101 — R. 187, 
Cl. (8). Sub-Cl. (3) — Station master who has 
opened lock, leaving it unlocked — Assistant 
Station Master who relieved him held was 
not guilty under S. 101. 

The doctrine of constructive notice should not 
be pushed too far in order to help the i)iosecu- 
tion. Hence where a Station Master opened a 
lock leaves it unlocked when be is relieved bv the 
Assistant Station blaster and there is nothing to 
make the latter know that it is left unlocked, ho 
cannot be held guilty under S. 101. [P 123 G 1,2] 

(b) Criminal Trial — Person sought to be 
made criminally liable for alleged omission 
— His case must be brought within terms of 
rule or section which he has disobeyed. 

When a man is sought to be made criminally 
liable for any alleged omission on his part, then 
his case must be brought within the terms of tho 
rule or section he is said to have disobeyed. 

[P 123 C 2} 

(c) Interpretation of Statutes — In case of 
doubt as to interpretation, benefit of doubt 
must go to accused. 

Where there is a doubt as to the interpretation 
of a particular rule or section, then the benefit of 
that doubt must go to the accused person, who 
is alleged to have disobeyed the rule. [P 123 C 2} 

Saila Nath Mukerji — for Applicant. 

Gov . A.dvocate — for tiie Crown. 

Order. — This is a revision application 
by one Pandit Gauri Dayal against 
the order passed by ithe learned Scs- 
sions Judge of Pilibhit, dismissing his 
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appeal a^aiast his conviction under 
S. 101, Railways Act. The facts of 
the case are 'these; There is a railway 
station, called Mala on the R. & K. 
Railway. B. Gaya Prasad was the Sta- 
tion Master of that station, and Babu 
Gauri Daval was the Assistant Station 
Master at the same place. On 6th 
July 1933, Babu Gaya Prasad, Station 
Master was on duty from 6 a. m. to 
6 p. m. He was relieved by Babu 
Gauri Dayal. 

There are three railway lines at Mala 
railway station. One is towards the 
railway station. The second is in the 
middle and is meant for run-throug’h 
trains. The third is towards the goods 
shed. The points Nos. 1 and 4 are 
on junctions of the station line and the 
middle line and the points Nos. 2 and 
3 are on the junctions of the second 
and the third lines. The third line 
is meant for goods wagons, and the 
first line is meant for those trains 
which are not run-through trains. On 
6lh July 1934, a goods wagon ^yas 
loaded at the third line. According 
to the facts found* by the learned Ses^- 
sions Judge this loading work finished 
at 5 p. m., when Babu Gaya Prasad 
was still on duty. According to the 
railway rules, the loading should have 
hoc*n finished by that time. The points 
Nos. 2 and 3 arc permanent locked 
points. 

It has been found that Babu G;iya 
Prasad. Station Master opened the lock 
at point No. 3 in order to admit the 
goods wagon on line No. 3. Babu Gaya 
Prasad should have locked the point 
No. 3 before he was relieved, hut it 
has been found that when he was re- 
lieved he left this point No. 3 un- 
locked. The diar>’ showing the change 
of duties was not lilled in by Babu 
r,ava Prasad. The result was that 
Bai)u Gauri Dayal, when he relieved 
Babu Gaya Prasad at 6 p. m., did not 
know that the point No. 3 had been 
left unlocked by Babu (iav.i I'rasad. 

< )ne train 7 up came after Ibibu Gauri 
Daval had relieved Babu Gaya Prasad. 
'Jhis train should have gone straight 
oil line No. 2, but went on line No. 3 
because permanent point No. 3 had 
been left unlocked by Babu Ciaya Pra- 
sad with the result that there was a 

< (dlision between this tram and the 
afor(‘';aid goods wagon, which was 
mrnuling on line No. 3 as already men- 
tioned. It has been found that seven 
])crsons were injured. Babu (.laya Pra- 
sad and some other servants of the 
railway including Babu Gauri Dayal 
were dcpartmcntally dealt with. Babu 
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Gauri Dayal was further prosecuted 
under S. 101, Railways Act (9 of 1890).' 

The trial Court .sentenced Babu 
Gauri Dayal to a fine of Rs. 60. He ' 
appealed against his conviction. The 
learned Sessions Judge reduced the fine 
to Rs. 20, but affirmed the conviction 
of Babu Gauri Dayal under S, lOL 
Against that order of the learned Ses- 
sions Judge, Babu Gauri Dayal has 
prefeiTcd this revision. S. 101 enacts; 

“If a railway servant, when on duty, endan’ 
gets the safety of any person ... (a) by disobey- 
ing any general rule made, sanctioned, pub- 
lished and notified under this Act, or (b) by dis- 
obeying any rule or order which is not inconsis- 
tent with any such general rule, and which such 
serv.ant was bound by the terms of his employ- 
ment to obey, and of which be bad notice, or 
(c) by any rash or negligent act or omission, he 
shall bo punished with imprisonment for a term 
which may extent to two years, or with fine 
which mav extend to five hundred rupees, or 
with both.’* 

The prosecution case is that the ac- 
cused disobeyed the R. 187, Cl. 8, 
sub-Cl. 3 which runs as follows: 

“When it is required to change the position of 
a permanently locked points the Station Master 
must sec and is personally responsible that such 
points are correctly re-set and re-locked in the 
normal position and must have the keys of the 
locks of each point in his possession before allow- 
ing any train to pass over them.” 

The first question which is to be 
determined in this case is whether the 
applicant has in any manner contra- 
vened the provisions of this rule. If 
the answer to this question be in the 
affirmation then it is perfectly clear 
that he is guilty under S. 101, Rail- 
ways Act. On the other hand, if it 
be found that -he had done nothing 
contrary to the provisions of the afore- 
said rule, then he has committed no 
offence at all. Both the Courts below 
have found that it was the duty of 
Babu Gauri Dayal to rclock the point 
No. 3 before allowing the 7 up train 
to pass through the station, and I 
have to see whether this finding is 
correct. 

After a consideration of the question 
I have come to the conclusion that it 
cannot be said tliat the accused has 
acted in contravention of R. 187, Cl. 8, 
sub-Cl. 3. The rule ordains that it 
shall be the duty of the Station Mas- 
ter who will be personally responsible 
to sec that when a pcnnanently locked 
point ha:- been opened then it should 
be correctly re-set and re-locked, and 
lie should further hav'e the key of the 
lock in his possession before h.e allows 
iiuy train to enter the station. It ap- 
i>ears to me that this rule pre-supposes 
that the Station Master is aware that 
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it had been necessary . to change the 
position of a permanently locked point. 
If the Station Master unlocks a per- 
manent point then it is his clear duty 
to re->set it before any train is allowed 
to enter the .station. Now, if Babu 
Gaya Prasad had been prosecuted one 
would have had no hesitation in hold-r 
ing him to be guilty of having dis- 
obeyed this rule. He had unlocked 
jthe point No. 3 in order to permit 
tlie goods wagon to go on line No. 3. 
jit was therefore his duty to see that 
!the point No. 3 was re-locked. This 
duty he did not perform according to 
the findings of the Courts below. Dif- 
ferent considerations however prevail 
in determining whether the man who 
relieved Babu Gaya Prasad can be said 
to have disobeyed the above mcn- 
jtioned rule. Now, if Babu Gaya Pra- 
jsad on relief by the applicant had 
informed the applicant that one point 
; had been allowed to remain unlocked, 
jand then the applicant had not re-set 
I the point by rclocking it^ then, he would 
have been certainly guilty of disobey- 
ing the rule. But in the present case 
however Babu Gaaya Prasad did not 
do this. A journal or diary is kept at 
every station in which these matters 
arc noted. If Babu Gaya Prasad had 
made a note in that journal or diary, 
before he was relieved, that the point 
No. 3 had been unlocked and had not 
been rclocked, then ” the applicant 
should have known that he was to 
perform that duty. I am told the keys 
of the permanently locked point arc 
kept in the office of the Station Mas- 
ter. 

If the key of lock No. 3 had not 
been in its place ,thcn it could have 
been said that the applicant when he 
relieved Gaya Prasad ought to have 
noticed this matter, but it appears that 
the key of the lock was in its proper 
place. So the applicant had no notice 
and had no means of knowing that 
any permanent point had been left un- 
locked by the man whom he relieved. 
So he had no reason to suppose that 
any permanent point had remained un- 
locked due to the negligence on the 
part of Babu Gaya Prasad. Of course, 
the Assistant Station Master would 
have discovered this matter if he liad 
gone on a visit of inspection before 
taking over the charge from Babu 
Gaya Prasad. But the rule as it stands 
did not impose any such duty on the. 
applicant. When a man is sought to 
be made criminally liable for anv al- 
leged omission on his part, then*, his 
case must be brought within the terms 


of the rule or section he is said to 
have disobeyed. The doctrine of con- 
structive notice should not be pushed 
too far in prder to help the prosecu- 
tion. If the intention of the framers 
of the rule mentioned above had been 
that it shall be the duty of the Sta- 
tion Master or Assistant Master in 
charge to personally go and inspect the 
station yard to see whether or no, 
all the permanent points are locked, 
then, that intention would have been 
expressed in the rule in clear manner. 
I am of opinion that there is nothing 
in the rule from which wc might gather 
that it enjoins the person on duty, 
on taking over the charge, to g<’* to 
the yard and see each and every lock 
point. In a big station, it would bo 
difficult for a man taking over charge 
of his duties from the man whom he 
is relieving to go all over the station 
yard at night to sec whether each and 
every permanent point is locked. It 
may be that such a course may be 
absolutely necessary for the safely of 
the passangers but in that case the 
rule should be more explicit. The 
words “Wlien it is required to change 
the position of a permanently locked 
point** would indicate that the rule as-' 
sumes that the man on duly is aware 
that a permanently locked point has 
been unlocked. It is only in that case 
that he is bound to re-lock it before 
any train is allowed to enter the sta- 
tion yard. I am very doubtful whether 
according to the rule as it stands, the 
applicant can be -said to be guilty of 
having disobeyed it. When there is a 
doubt as to the interpretation of a 
particular rule or section, then, the 
benefit of that doubt must go to the 
accused person, who is alleged to have 
disobeyed the rule. In these circum- 
stances. .1 am of opinion, that the ac- 
cused is not guilty and must therefore 
be acquitted. 

For the reasons given above I allow 
this revision application, set aside his 
conviction and acquit him. The fine if 
paid shall be refunded. 

Tierision allowed. 
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SULAIMAX, C. J. AND BaJPAI, J. 

Konta Tewari and ayiothcr — Defen 
dants — Appellants. 

v. 

Sheo Narain Lai and others — Plain 
tiffs-Respondents. 

Second Appeal No. 854 cf 1931 De- 
cided on 4th October 1934. 
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Possession — Plaintiff licensee having pos- 
session over land — Defendant not having 
possession but removing plaintiff’s cattle 
troughs and erecting building on same — 
Plaintiff is entitled to sue for possession 
even though be is licensee. 

The plaintiffs were in possession of a piece of 
land which they were using as their Court yard 
over which they had cattle troughs and a plat- 
form. The defendants had unlawfully removed 
the cattle troughs and the platform and taken 
possession of the land by building upon it : 

Held : that the plaintiffs had sufficient posses- 
sory title to maintain an action for possession of 
land and removal of buildings against the defen- 
dant, oven though plaintiff was only a licensee : 
Northam v. Botvden, (1855) 11 Ex 70, Rel on. : 
1027 All 633, Heap v. Hartley, 42 Ch D 461, 
Fitzgerald v. Firlan'k, (1S97) 2 Ch D 9C. Dist. 

[P 125 C 1] 

Gadadhar Prasad — for Appellants. 

B. Malik — for Respondents. 

Sulaiman, C. J. — This is a defen- 
dant’s appeal arising out of a suit for 
possession of land, removal of certain 
constructions put upon it by the defen- 
dants and for damages and injuction. 
The first Court dismissed the plain- 
tiffs’ claim; but on appeal the lower 
appellate Court has decreed it. Its 
findings arc unfortunately not so cate- 
gorical as they ought to have been, 
but there is no doubt that Avhat the 
learned Judge has found is that the 
land in dispute has been used by the 
plaintiffs as their Court yard (Sahan 
darwaza). They had possession over 
it by having cattle troughs (churnics) 
and a platform, (chabutra) at this spot; 
and that the defendants had no pos- 
session over the land at all. 

Learned advocate for the dcfendaiits- 
appcllants relied strongly on the case 
of 1927 All 633 (1), and contends that 
the plaiiitid's being mere licensees have 
no right to maintain this action in 
their own name. In the case of 1927 
All 633 (1), decided by a Icantcd Judge 
of this Court it was assumed that the 
right of the plaintiff was based en- 
tirely on a bare licence and that there 
had been no licence coupled with the 
grant. It is possible that the licence 
was for the purpose of building upon 
iJic land. The building may have been 
only of a temporary character althougli 
licence might not be tantamount to a 
grant. Uii that assumption it was held 
that the plaintiff as a bare licensee 
could not maintain an action for pos- 
session against another person who 
also claimed to be a licensee from the 
same licensor. In that case possession 
apparently had not been taken by the 
plaintiff and before he could build upon 
1 ;M:\nbr»bal Rai v. Ram Gliulam P.audey, 1927 
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Upon the land, the defendant had »stolen 
a march over 'him by putting up a 
con>struction. The case therefore is dis- 
tinguishable. 

The authority for the proposition 
that a bare licensee cannot maintain 
an action in his own name is (1889) 
42 Ch D 461 (2). In that case a 
patentee of machinery had granted to 
the plaintiff the full and exclusive 
licence to use and to exercise the 
patented invention within a certain dis- 
trict and covenanted not to grant any 
licence to any other person; neverthe- 
less the patentee afterwards sold two 
of the patented machines to the defen- 
dant firm who used them within that, 
district. Upon an action brought by 
the plaintiff against the defendant, 
without joining the patentee, it was 
held that ithc exclusive licence was not 
intended to be a grant to the licensee 
of any right to sue and that accord- 
ingly the plaintiff could not maintain 
the action. It was laid down that a 
licence may be, and often is, coupled 
with a grant, and that grant conveys 
an interest in property, but licence- 
pure and simple, and by itself, never 
conveys an interest in property; it only 
enables what he could not othenvisej 
do except unlawfully and that there- 
fore an exclusive licensee has no title 
whatever to sue. The case of (1897) 
2 Ch D 96 (3)* where the grantee of 
an exclusive right of fishing and taking 
away the fish from a stream was en- 
titled to maintain an action against a 
wrongdoer, is also not in point, be-, 
cause it was not a mere licence to 
fish, but also a right to carry away 
the fish caught which was a profit a 
prendre. 

We however think that the case 11 
Ex 70 (4), is more in point. There the 
plaintiff who was a licensee of the 
owner of the soil to search for the 
tin ore, had in searching for that mine- 
ral made certain excavation in the soil 
and before he abandoned the soil, the 
defendant carted away some of the 
soil so thrown out by the plainti^ 
In an action brought by the plaintiff 
it was Jield that he had a sufficient 
possessory title to the mass thrown 
out so as to enable him to maintain 
an action against the defendant, a 
wrongdoer. There the plaintiff was 
merely searching for tin ore and would 
have examined the soil and migh^l^v? 

2."Heap vrUa'rtley, (1889) 42 Ch D 461=53 L J 
Ch 790=38 W K 136=61 L T 538. . 

S. Fitzgerald v. Firbank, (1897) 2 Ch D 96 — 06 I* 
J Ch 529=76 L T 584. ^ _ 

4, Northam v. Bowden, (1855) 11 Ex 70 — 24 E J. 
Ex 287, 
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taken any bits of ore that might be 
discovered and would have thrown 
away the soil. Nevertheless it was held 
that inasmuch as the plaintiff by per- 
mission of the owner was at liberty to 
examine the soil for the purpose of 
separating the ore from it, he had 
possessory right to the entire mass 
as against a wrongdoer and could main- 
tain an action for its conversion. 

In the present case, even if we as- 
sume that the constructions, not being 
of a permanent character, the licence 
was not coupled with a grant, it must 
be conceded that the plaintiffs were 
lin possession of this piece of land 
which they were using as their Court 
yard and over which they had cattle 
troughs and a platform. The defen- 
idants had unlawfully removed the 
.cattle troughs and the platform and 
Itaken possession of the land by build- 
jing upon it. We think that the plain- 
■ tiffs had sufficient possessory title to 
^maintain the action against the defen- 
;dants. We accordingly dismiss the ap- 
peal with costs. 

K.S. Appeal dismissed. 
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Bennet, J. 

Baclian Lal — Applicant. 

V. 

Amar Singh and others — Defendants — 
Judgment-debtors — Opposite Parties. 

Exn. Second Appeal No. 935 of 1933, 
Decided on 25th October 1934, from 
decision of Dist. Judge, Mainpuri, D/- 
9th August 1933. 

(a) Civil P. C. (1908). O. 21. R. 53— Repre- 
sentative of holder of attached decree is 
person entitled to make objection in execu- 
tion proceedings of that decree. 

.V representative of the holders of the attached 
decree is a person entitled to make au objection 
in the execution proceedings of that decree. 

[P 125 C 2] 

(b) Civil P. C. (1908). Sch. 2. R. 1 — Parties 
to execution application cannot file appli- 
cation for reference to arbitration — Execu- 
tion. 

An execution proceeding is not a suit and 
therefore Sch. 2 does not entitle the parties to an 
execution proceeding to file an application for a 
reference to arbitration. The arbitration pro- 
ceedings are invalid, and the Court is not enti- 
tled to enforce these arbitration proceedings ; 
1025 CaZ 812, 2?eZ OH. [P 125 C 2] 

Baleshivari Prasad — for Appellant. 

Judgment. — This is an execution 
second appeal on behalf of one Bachan 
hal against orders in execution of the 
two lower Courts dismissing his ap- 
plication to set aside arbitration pro- 


ceedings. There was a decree obtained 
by Chheda Lal against Amar Singh, 
etc. Seven persons applied to put this 
decree into execution as legal repre- 
sentatives of Chheda Lal deceased and 
proceedings in execution began. The 
judgment -debtors of that decree ob- 
jected and on 29th November 1932, 
both parties made an agreement that 
the objection should be referred, to 
arbitration. The 10th January 1933 was 
fixed for filing the award and the 
award was filed on that date, and 23rd 
Januar>% was fixed for orders. Mean- 
while on 3rd January 1933, Bachan 
Lal, the present appellant, filed a suit 
on the promissory note against the 
legal representatives of Chheda Lal de- 
ceased naming the same seven persons 
and one other. On 7th January 1933, 
Bachan Lal made an application for 
attachment before judgment of the de- 
cree of Chheda Lal against Amar 
Singh, etc., and this decree was at- 
tached on 9th January 1933, i. e., one 
day before the award was filed. After 
the filing of the award Bachan Lal 
made an objection including the arbi- 
tration proceedings and the award. 
Both the lower Courts have held that 
Bachan Lal had no locus standi to 
impeach the award as he was not 
a party to the case which was referred 
to arbitration. 

Now, as regards the position of Ba- 
chan Lal it appears to me that under 
O. 21, R. 53 (3), Bachan Lal must 
be deemed to be the representative of 
the holders of the attached decree. As 
he is the representative of the holders 
of the attached decree in my opinion 
he is a person entitled to make an 
objection in the execution proceedings 
of that decree. The objection Avhich 
he makes is that he impugns the arbi- 
tration proceedings and the award. 
Learned counsel points out that Sche- 
dule 2, Civil P. C., in R. 1 lays down 
that all the parties interested in a 
suit may agree to a reference to arbi- 
tration. An execution proceeding is 
not a suit and therefore Sch. 2 does 
not entitle the parties to an execu- 
tion proceeding to file an application 
for a reference to arbitration. This 
has been held in 1925 Cal 812 (1). It 
appears therefore that the arbitration 
proceedings are invalid, and as held 
m that ruling the Court is not entitled ^ 
to enforce these arbitration proceed- 
ings, I consider that Bachan I^'il is 
a person who has attached the decree’ 
in question and is ther efore entitled 

Tc ^3=^52 812=s7 
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to have the arbitration proceedingrs set 
aside. Accordingrly I allow this appeal 
with costs in all Courts and I hold 
that the arbitration proceedings are in- 
valid and that Bachan Lai is entitled 
to proceed with 'the execution of the 
decree of Chheda Lai deceased against 
Amar Singh and others. 

K.S. Appeal allowed. 
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liEXNET, J. 

J iu'a Lai Kvidc — Judgment-debtor — 
Applicant. 

V. 

Kharaojii Singh 37 isra — Decree-holder 
— Opposite Party. 

Kxn. First Appeal No. 132 of 1933, 
Decided on 25tli October 1934, from 
decision of Sub-Judgo, Mainpuri, D.'- 6th 
December 1932. 

(a) Civil P. C. (1908). Ss. 47 and 144— Ap- 
peal dismissed with costs to respondents — 
Application for execution of entire decree 
for costs by one of respondents — Objection 
that decree was joint one dismissed — Sub- 
sequent issuing of warrant in execution and 
order that whole costs deposited should be 
paid to applicant — No appeal filed from such 
order but appeal from order dismissing ob- 
jection allowed and execution application 
held should be dismissed — Application for 
refund by judgment-debtor of amount depo- 
sited in Court and paid to executing decree- 
holder — Neither S. 144 nor S. 47 applies. 

The jippcllaiit i»S phiintill had hronght ati 
election s\iit .aitain-it. defendant 1 and defen- 
dant ‘2 '1 he 1 1 i^h Court disiniseed the appeal of 

the plaintiti with costs to the responden ts-defon- 
dants. liefcnduntl applied for execution of the 
entire decree for costs. Objection was taken by 
the plaintilf tliat the decree for a costs was a 
jonit decree and not inlencled for defendant 1 
alone bnt it was dismissed. Subsequently a 
warrant was issued in execution and the whole 
costs wore paid into the Court aiid on incitilry 
made by the Court from defendant 2, as to whe- 
ther anything had been spent in the High Court 
as costs of the case, defendant 2 replied that 
nothing had been .spent by them. On this as- 
surance the Court passed an order that the whole 
amount of costs deposited should be paid to de- 
fendant 1. The plaintiff brought an appeal in 
the High Court against the order of dismissal of 
objection but ho did not bring any appeal 
against- the order which ordered the whole 
amount to be paid to defendant 1. The appeal 
was allowed and the High Court held that de- 
fondai.t 1 alone was not entitled to execute the 
«lccrcc for costs and th.at the oxccutioti applica- 
tion of defendant 1 should be dismissed. Subse- 
quently the present application was made for the 
refund of the amount by the Court to defen- 
dant I : . , , 

Held 1 neither S. 144 nor S. 4« apphed to the 

case : 

Held further, that the remedy of the appellant 
vras to appeal against the order by which the 
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Court directed the whole amount in deposit to be 
paid to defendant 1. No appeal was taken 
against that order and by neglecting to take an 
appeal the appellant has lost any right to have 
that order varied which he might have had. 

» X ^ [P 127 0 2] 

(b) Civil P. C. (1908), S. 144 — Restitution 
can be allowed under S. 144 only in case of 
variation or reversal of decree by appellate 
Court. 

Section 144 provides for only one case, that is, 
the variation or reversal of a decree by an appel- 
late Court. [p 127 0 1 ] 

(c) Civil P. C. (1908), Ss. 47 and 144 — 
Restitution is converse of idea embodied in 
S. 47. 

^ Section 47 refers to three matters : the execu- 
tion, discharge or satisfaction of the decree. The 
execution of a decree is the carrying out of a 
decree : the discharge or satisfaction of the de- 
cree also involves the idea of carrying out the de- 
cree. None of these three words imply' restitu- 
tion which is a different idea and implies the 
restoring of something which has been taken in 
execution, and to that extent the rectification or 
alteration of some proceeding in execution dis- 
charge or satisfaction. Restitution is in fact the 
converse of the ideas embodied in S. 47 : 1932 

Bom 96, Dist. [P 127 0 1] 

Vishua Milra — for Appollaufc. 

3/. L. Chaturvedi — for Respondent. 

Judgment.— This is an execution first 
appeal by a judgment-debtor under the 
following circumstances: 

'The appellant as plaintiff had 
brought an election suit against defen- 
dant 1, Rai Bahadur Kharagjit Singh 
Misra and defendant 2, the District 
Beard of Mainpuri. In appeal this 
Court dismissed the appeal of the 
phiinlifT with costs to the respondents- 
defendants. Defendant 1 applied for 
execution of the entire decree for costs 
of tliis Court. Objection was taken by 
the plaimilT that the decree for costs 
was a joint decree and not intended 
for defendant 1 alone. The lower Court 
dismissed this objection on 1st April 
1930. Subsequently a warrant was 
issued in execution and the whole costs 
were paid into the lower Court and an 
inquiry was made by the lower Court 
from the District Board, defendant 2, 
as to whether anything had been spent 
in the High Court as costs of the 
case and the District Board replied 
that nothing had been spent by them. 
On this assurance the lower Court 
passed an order on 11th July 1930, that 
the whole amount of costs deposited 
should be paid to defendant 1. The 
plaintiff brought an appeal in the High 
Court against the order of 1st April 
1930 but he did not bring any appeal 
against the order of 11th July 1930. 
The appeal of the plaintiff was al- 
lowed on 22nd August 1931, and this 
Court held that defendant 1 alone was 
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not. entitled to execute the decree for 
costs and that the execution applica- 
tion of defendant 1 should be dismis- 
sed. Subsequently the present appli- 
cation had been made for the refund 
of the amount paid by the Court to 
defendant 1. Rs. 257-4-0, -with interest 
and costs. This application is headed 
“Application under S. 144, Civil P. C." 

The lower Court has disallowed the 
application on the grounds that S. 144 
does not apply. The first ground of 
appeal to this Court is that S. 144/47, 
Civil P. C., was clearly applicable. Sec- 
tion 144 (1) begins “where and in so 
far as a decree is varied or reversed. 
Now, the decree for costs was granted 
by this Court and it has not been 
varied or reversed. S. 144 allows resti- 
Itution in the particular case where an 
.appellate Court varies or reverses a 
decree of a lower Court and in that 
particular case only. There has been 
no variation or reversal by an appel- 
late Court of a decree of a lower Court 
in the present case. Accordingly S. 144, 
Civil P. C.. has no application. There, 
may be many cases in which a party 
may consider himself entitled to res- 
titution. It docs not follow that the 
Code has provided for all these cases. 
In particular S. 144 provides for only 
one case, that is, the variation or re- 
versal of a decree by an appellate 
Court. Now, as regards S. 47, this 
section states: 

“All questions arising between the parties to 
tho suit in whicli the decree w.as passed, or their 
representatives, and relating to the execution, 
discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree 
and not by a separate suit.” 

This sub-section refers to three mat- 
ters the execution, discharge or satis- 
faction of the decree. The execution 
of a decree is the carrying out of a 
■ decree; the discharge or satisfaction 
of the decree also involves the idea 
of carrying out the decree. None of 
these throe words imply restitution 
1 which is a different idea and implies 
the restoring of something which has 
been taken in execution., and to that 
extent the rectification or alteration of 
some proceeding in execution discharge 
or satisfaction. Restitution is in fart 
the converse of the ideas embodied in 
S. 47. For authority for the proposi- 
tion that restitution can be made in 
the present case learned counsel for 
appellant has referred to 1932 Bom 
96 (1), a ruling of a learned Single 
Judge. In that ruling it was held that 
restitution could be granted by “libc- 
1. Bakshiiiiuaruyan Hiralal v. Laduram Onkai 

Agaiwala, 1932 Bom 96=186 I C 486. 


rally” applying S. 144 and S. 47. The 
particular facts of that case were dif- 
ferent. In that case the lower Court 
had valued certain bales at Rs. 143-2-6 
for which plaintiff liad given credit to 
defendant. That finding was reversed 
by the appellate Court which valued 
the bales at over Rs. 5,500. As a 
result of the appellate Court’s order 
the judgment-debtor was held to have 
paid more in execution than was under 
the decree. Under these circumstances 
it was held that restitution could be 
granted. The circumstances are dif- 
ferent from the present case. 

In the present case I consider that 
the remedy of the appellant was to 
appeal against the order of 11th July 
1930 by which the Court directed the 
whole amount in deposit to be paid to 
defendant 1. No appeal was taken 
against that order and by neglecting 
to take an appeal the appellant has 
lost any right to have that order varied 
which he might have had. Learned, 
counsel argues that because this Court | 
dismissed the application for execution; 
and held that defendant 1 alone should | 
not apply for execution therefore ipsoj 
facto all orders passed in execution 
fell to the ground. Kven if that argu- 
ment were correct it docs not follow 
tliat the remedy of restitution which is 
confined by S. 144, Civil P. C., to the 
particular case of the variation or re-' 
vcrsal of a decree can be applied to 
the present case. For these reasons 
I consider that the order of the lower 
Court is correct and I dismiss the first 
appeal in execution with costs. As 
questions of law have arisen I grant 
permission for a Letters Patent appeal. 

K.S. Aj^peal dis7niiised. 
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SULAIMAN, C. J. AND RACimPAL 

Singh, J. 

Jai Sri Sincjli and others — Defendants 
— Appellants. 

V. 

Prabhu Narain Si^ujh, Benaras — 
Plaintiff — Respondent. 

Second Appeal No. 5()2 of 1931, De- 
cided on i4th September of 193-4, from 
decision of Dist. Judge, Benares, D/- 6th 
January 1931. 

(a) Agra Tenancy Act fl901), S. 47 — 
(1926), S. 69- Enhancement of rent by com- 
promise embodied in decree of Revenue 
Court— Validity — Compromise invalid under 
old Act is not validated by new Act. 

Section 47. Agra Tenancy Act of 1901, governed 
enhancement of rents of non-occupancy tenants 
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whict had to be under an agreement by a regis- 
tered instrument. There was no provision in 
that section that a decree of Revenue Court 
could take the place of a registered instrument. 
A compromise, dated 29th September 1925, was 
entered into at the time when the old Act of 
1901 was in force, and filed in Court and signed 
by the parties. Under that it was agreed that 
occupancy, rights should be conferred on the de- 
fendants and that they should pay an enhanced 
rent: 

Held’, that the compromise, being invalid 
under the old Act, could not be validated under 
the new Act. The new Act which came into 
force in 1926 did not apply to such a case. Even 
if the new Act had applied the case would be 
governed by S. 69, Agra Tenancy Act, and even 
under that section the rent could be enhanced 
either by a registered instrument or by a compro- 
mise filed in adjustment of a suit or proceeding 
under the Act and recorded by the Court under 
O. 23, R. 3, Civil P. C. Under the latter rule 
the Court had to pass a decree in accordance with 
the compromise only “so far as it relates to the 
suit.” [P129C13 

(b) Evidence Act (1872), S. 1 1 5— Equitable 
estoppel cannot be claimed against statute. 

The plea of equitable estoppel cannot be taken 
against the provisions of a statute. When the 
Act requires that enhancement can be effected 
only by means of a registered agreement, the 
principle of estoppel cannot be allowed to over- 
ride such a specific provision. [P 129 C 1] 

Mansur Alain — for Appellants. 

Gandadhar Prasad — for Respondent. 

Judgment. — This is a defendants* ap- 
peal arising out of a suit for arrears 
of rent. The plaintiff, who was the 
late ruler of the Benares State, brought 
the suit in lus own name on the al- 
legation that the rent of the holding 
had been enhanced under a Revenue 
Court's decree wliich was based on a 
compromise between the parties and 
that the defendants were liable to pay 
such enhanced rent. The defendants 
pleaded that inasmuch as there was no 
registered agreement to pay enhanced 
rent, they were not at all liable and 
the decree should be for the old rent 
only. The Court of first instance ac- 
cepted the defendants’ contention but 
tni appeal the learned District Judge 
< amc to a contrary conclusion. He held 
lliat under S. 50 (i) (b) of the new 
rcnancy Act the compromise, which 
was incorporated into the decree of 
tlic Court fulfilled the requirements of 
ihc law and was valid and binding. 
Tic further held that inasmuch as un- 
der the same compromise occupancy 
rights had been conferred on the de- 
fendants they were estopped from go- 
ing behind the compromise and while 
<laiming occupancy rights disowning 
their liability to pay the cnlianced rent. 
Oil appeal a learned Judge of this 
Court has referred the case to a Di- 


vision Bench on account of ' certain 
questions of law which arigfe in this 
case. 

A preliminary objection is taken on 
behalf of the respondent that the ap- 
peal abated inasmuch as no ap- 
plication to have the abatement set 
aside consequent upon the death of 
the late Maharaja was made within 
the time allowed by law. Such an ap- 
plication was filed by the appellants 
but it was filed a few days beyond 
time and there was an affidavit to ex-' 
plain the delay. This matter came up 
for disposal before a learned Judge 
of this Court Avho came to the conclu- 
sion that there was no question of 
abatement in this case as it was a 
case of devolution under O. 22, R. 
10, Civil P. C., and that therefore it 
was not necessary to bring the pre- 
sent Maharaja on the record as the le- 
gal representative of the deceased Ma- 
haraja. The suit was brought in the 
name of the late *Ma'haraja and there 
was no indication in the plaint that the 
property in dispute was a part of the 
raj of Benares. It seems unnecessary 
to decide whether the raj, as such, can 
be treated as if it were a juristic i>er- 
sonality, can own private property in 
British territory. Prima facie, as the 
plaint stood the suit had been brought 
by the plaintiff who was the land- 
holder against the defendants who were 
the tenants and it would appear that 
O. 22 Civil P. C., would be applicable. 
But the matter was within the juris- 
diction of the Single Judge of this 
Court who came to the conclusion 
rightly or wrongly that there had been 
no abatement and that there was no 
necessity to have any such abatement. 
Had he come to any contrary conclu- 
sion he would certainly have consider- 
ed the question whether on the facts 
alleged in the affidavit time should not 
be extended. In the circumstances we 
think we should not entertain this ob- 
jection now. 

The previous suit had been brought 
by the late Maliaraja for the eject- 
ment of the defendants treating them 
as mere non-occupancy tenants. The 
defendants pleaded tliat they were oc- 
cupancy tenants and not non-occupan- 
cy tenants. A compromise was filed 
in Court signed by the parties under 
which it was agreed tliat occupancy 
rights should be conferred on the de- 
fendants and that they should pay an 
cnlianced rent. The date of the com- 
promise was 29th September 1925, and 
was entered into at the time when 
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the Tenancy Act, 2 of 1901, was in 
force. 

It seems to us that the new Act 
which came into force in 1926 would 
not be applicable to such a case. If 
the compromise was invalid under the 
old Act it cannot be validated on ac- 
count of the new Act. S. 47 of the 
old Act governed enhancement of rents 
of non-occupancy tenants which had 
to be under an agreement by a re- 
gistered instrument. There was no pro- 
vision in that section that a decree 
of tlie Revenue Court could take the 
place of a registered instrument. In 
these circumstances the broader ques- 
tion whether when matters extraneous 
to the suit arc incorporated in a com- 
promise which is embodied in the de- 
cree of a Revenue Court the decree 
dispenses with the necessity of regis- 
tration does not arise in the present 
case. Under the Act the existence of 
a registered instrument was absolutely 
indispensable. We must therefore hold 
that the compromise, so far as the en- 
hancement of the rent was concern- 
ed, was totally ineffective and inva- 
lid. It may be worthwhile to point out 
that even if the new Act had applied 
the case would be governed by S. 69, 
Agra Tenancy Act, and even under 
that section the rent can be enlianccd 
cither by a registered instrument or 
by a compromise filed in adjustment 
of a suit or proceeding under the Act 
recorded by the Court under O. 23, 
R. 3 Civil P. C. Under the latter rule 
the Court has to pass a decree in ac- 
cordance with the compromise ^ only 
“so far as it relates to the suit.” 

The next point urged on behalf of 
the respondent is that there is estoppel 
against the defendants because they 
acquired occupancy rights under this 
very compromise. It is quite obvious 
that the pica of equitable estoppel 
cannot be taken against the provisions 
of the Statute. When the Act required 
that enhancement could be effected 
I only by means of a registered agree- 
ment, the principle of estoppel cannot 
cannot be allowed to override such a 
specific provision. We must accordingly 
hold that the view taken by the lower 
appellate Court was wrong Wc allow 
this appeal and modifying the decree 
of the lower appellate Court restore 
the decree of the first Court with costs 
in all Courts. 

R.K. Appeal allowed. 
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Sulaiman, C. J. and Harris, J. 
Ghulam Murtaza — Defendant — Appel- 
lant. 

V. 

Mt. Fasiunnissa Bibi — Plaintiffs — 
Respondent. 

Second Appeal No. 268 of 1933, De- 
cided on 28th August 1934, from decision 
of Dist. Judge, Allahabad, D/- 22nd May 
1931. 

(a) Limitation Act (1908), S. 19 — Written 
acknowledgment — Only if he made before 
expiry of period saves limitation. 

In order that a written acknowledgment may 
be of avail to a plaintiti under S. 19, it is neces- 
sary that such acknowledgment must have been 
made before the expiration of the period pres- 
cribed for the suit. It is equally necessary that 
it must be a clear and unambiguous acknow- 
jnent specifically admitting liability in respect of 
the debt sued upon and it must be signed by the 
part\ or by his authorized agent. If an admis- 
sion amounts to such an acknowledgment, then 
if it is made before expiry of the period, it is 
helpful and the suit can be maintained for the 
recovery of the earlier debt, the time being ex- 
tended by the acknowledgment. In such an 
event there is no question of there being a fresh 
cause of action or a fresh promise to pay a debt 
which can bo sued upon. On the order hand, if 
the acknowledgment is made after the period of 
limitation has expired, then the acknowledgment 
is of no utility and cannot save limitation. 

[P 131 C 1, 2] 

(b) Limitation Act (1908), S. 19 — Receipt 
containing acknowledgment of previous debt 
may not be mere acknowledgment — It may 
amount to implied promise to pay — Even then 
it does not give fresh cause of action — But if 
there is fresh consideration, new cause of 
action arises — Contract Act (1872), S. 23. 

A receipt containing an acknowledgment of a 
previous debt may not be a mere acknowledg- 
mc!it, i. o. a bare admission of e.xisting liability, 
but it may contain words indicating an implied 
promir^e to pay the earlier debt. Whether it is a 
mere acknowledgment or it is more than an ac- 
knowledgment and contains an implied promise 
to pay will of course depend on the terms of tho 
particular document. But assumine that it 
amounts to an implied promise to pay, it does 
not follow that it can bo made the basis of a 
suit and treated as giving rise to a fresh cause of 
action. If tho debt had not become barred by 
lime then even an express promise to pay it is 
nothing more than a promise to do what a person 
is, under tho law, bound to do. It cannot be 
treated as a fresh contract or a novation of tho 
old contract and is ou no higher footing than 
mere acknowledgment. On tho other hand, it 
the debt had become barred by time, then an im- 
plied promise to pay it would bo of no avail be- 
cause under S. 25 (3), Contract Act, it cannot 
bo treated as a promise, made in writing, to pay a 
time-barred debt. When there is no express pro- 
mise to pay but the intention is inferred onlv in- 
directly it cannot bo treated as a promise in writ- 
ing to pay the time-barred debt. Tho plaintiff 
therefore would not be entitled to take advantage 
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of such an implied promise to pay a time-barred 
debt. On the other hand if there is afresh consi- 
deration proceeding from the promisee and the 
parties enter into anew contract which replaces 
the previous contract and supersedes it, then it 
certainly becomes the basis of a new cause of ac- 
tion and a suit would lie upon it because the 
contract is binding on the parties, being for 
consideration. But where there is no fresh consi- 
deration proceeding from the promisee, the trans- 
action cannot be treated asan agreement between 
two parties as it is only a one-sided promise to 
pay a debt w’bich was due. Hence where the re- 
ceipts do not purport to acknowledge liability for 
an earlier debt but merely state that money had 
been taken under promissory-notes of oven date 
by the executant, they refer to the debts created 
by the promissory notes themselves and not to 
any earlier debt. If the promissory-notes cannot 
be sued upon the receipts cannot amount to an 
acknowledgment of any earlier debts of which the 
plaintiff can take ad vantage. [P 131 C 2;P 132 C 1] 

K. Verma, Hyder Mehdi and Zafar 
Mehdi — for Appellant. 

M . A. Asiz — for Respondent. 

Sulaiman, C. J. — This is a defen- 
dant’s appeal arisinj? out of a suit for 
recovery of a certain sum of money 
with interest. Originally the claim was 
based on two promissory notes of Ja- 
nuary 1925 and December 1927; but 
later the plaintilf got the plaint amend- 
ed and claimed to recover an earlier 
debt, the time being saved by the al- 
leged acknowledgments of 1925 and 
1927. The cause of action alleged in 
the amended plaint was the date on 
which the liability of the debt was 
admitted by the defendant. The trial 
Cr'urt dismissed the suit, holding that 
the claim was Ijarrcd by time. The 
lower appellate Court has come to a 
conlrary coiulu.sion and has decreed 
the claim, holding that the acknow- 
ledgment of the old debt saved time. 
'I'hc learned Judge had relied on the 
case of 1929 All 980 (1), in support 
of Ids view. 

In that case Niamatullah. J., certain- 
ly was inclined to take the view that 
an acknowledgment, clear and uncondi- 
tional. can itself be the foundation of 
an action I concurred in the order on 
the ground that the recitals in the 
receipt along with the circumstances 
indiraled that there was a renewal of 
previous debt, so that either the pre- 
vi('us debt had been acknowledged 
afrcsli or had been substituted by a 
new cfUilract including a fresh pro- 
mise to pay. It is noteworthy that in 
that case, although the promissory note 
was inadmissible in evidence as being 
insufficiently stamped, the receipt was 
admissible, and it had beei^ e.xecutcd 

1 Oovind Singlx v. Bijoy Baluiclur Singb, 1929 
■ All 980=121 I C 108=52 All 1G9. 
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before the expiry of the period of li- 
mitation for .suing upon the earlier 
debt. Accordingly no question of any 
express acknowledgment in writing of, 
a time-barred debt within the meaning 
of S. 25, Contract Act, arose in that 
case. The previous debt had not be-^ 
come barred by time and the Bench, 
in that case came to the conclusion 
that there had been, a novation of the- 
contract. 

A Full Bench of this Court in 1931 
All 183 (2), laid down that where there 
is a completed cause of action for re- 
covery of money on foot of a distinct 
and separate tran^ction, and a pro- 
missory note is given as a collateral 
security, the plaintiff is entitled to sue 
for the original consideration, even if, 
for some flaw in the promissory note, 
the promissory note itself may not be 
sued upon, being inadmissible in evi- 
dence; but where the making and 
handing over of the note and the pay- 
ment of the money are “concurrent 
conditions” (i. e., part and parcel of 
the same transaction), then if the pro- 
rnisso^ note turns out to be inadmis- 
sible in evidence for any reason, it is 
not open to the plaintiff to recover 
his money by proving orally the terms 
of the contract. The result of this pro- 
nouncement is that where the debt is 
separable from the promissory note,, 
the transaction being truly independenjt 
of it and not part of the transaction 
of the promissory note, tlic debt can ’ 
be proved although the promissory 
note was not admissible in evidence: 
but where it is part and parcel of the 
same transaction the debt cannot be 
separately proved. 

The Bench which had decided 1929 
All 980 (1) had occasion to consider 
a somewhat similar point in 1932 All 
199 (3), Nitmatullah, J., again express- 
ed the opinion that a promise to pay 
an old debt was a new contract, the 
consideration for which is the old debt, 
and such promise constitutes a new. 
cause of action, so that an uncondi- 
tional acknowledgment implies a pro- 
mise to pay and affords a new cause 
of action to the obligee. I expressed 
the view that a mere acknowledgment 
of liability is not always evidence of 
a new contract which can be the basis 
of a suit, but there may be recitals 
in the written acknowledgment or there 
may be other direct or circumstantial 
evidence whic h ma y sh ow th at the 

2. Nazar Khan v. Rani Mohan, 1931 All 183=133 
I C 307=53 All 114 (FB). 

3. Abdul Rafiq v. Bbajan, 1932 All 199=137 I 
243=53 All 9G3. 
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transaction in which the acknowledg- 
ment was made amounted in reality 
to a novation of the contract for a va- 
lid consideration. I also pointed out 
that in order that a promise to pay 
a time-barred debt should fall within 
the purview of S. 25 (3), Contract Act, 
it was necessary that the promise to 
pay should be express; and that an 
implied promise to pay a time-barred 
debt would not fulfil the requirements 
of S. 25. I further pointed out that 
in order to amount to a new con- 
tract it was necessary that there should 
be a fresh consideration proceeding 
from the promisee and that a mere oral 
promise to pay a previous debt would 
not be tantamount to a new valid 
agreement. 

In 1934 All 76 (4), another Bench 
of this Court has laid down that a 
mere acknowledgment of an older debt 
cannot be made the basis of a suit 
and that an acknowledgment of a debt 
does not necessarily amount to a sup- 
pression of the debt acknowledged, 
but only confirms the older debt, and 
therefore if anything has to be re- 
covered, it is on the debt 
which is being acknowledegd 
by the document called acknowledg- 
ment. The learned Judges pointed out 
that the case before them was difTerent 
from a case where an acknowledgment 
amounted to a new contract including 
a fresh promise to pay. 

It seems to me that there is no in- 
consistency in any of these decisions 
except that the view that an uncondi- 
tional acknowledgment cannot itself be 
the basis of a suit and furnish a new 
cause of action has been too broadly 
stated and has not been accepted by 
several Judges of this Court. 

In order that a written acknowledg- 
ment may be of avail to a plaintiff 
under S. 19, Limitation Act. it is ne- 
cessary that such acknowledgment 
must have been made before the ex- 
piration of the period prescribed for 
the suit. It is ecjually necessary that 
it must be a clear and unambiguous ac- 
knowledgment specifically admitting 
liability in respect of the 'debt sued 
upon and it must be signed by the 
party or by his authorised agent. If 
an admission amounts to such an ac- 
knowledgment, then if it is made be- 
fore the expiry of the period, it is 
helpful and the suit can be maintain- 
ed for the recovery of the earlier debt, 
the time being extended by the ac- 
knowledgment. In such an event there 

4. Bal Krishna v. Pobi Singh, 1934 All 70=140 I 

C 071=50 All 261. 


is no question of there being a fresh 
cause of action or a fresh promise to 
pay a debt which can be sued upon. 
On the other hand, if the acknowledg- 
ment is made after the period of li- 
mitation has expired, then the acknow- 
ment is of no utility and cannot save 
limitation. 

But there is no doubt that a receipt 
containing an acknowledgment of a 
previous debt may not be a mere ac- 
knowledgment, i. e., a bare admission 
of the existing liability, but it rnay 
contain words indicating an implied 
promise to pay the earlier debt. Whe- 
ther it is a mere acknowledgment or, 
it is more than an ackno\vledgmenti 
and contains an implied promise to pay 
will of course depend on the terms 
of the particular document. But as- 
suming that it amounts to an implied 
promise to pay, it does not follow that 
they can be made the basis of a suit 
and treated as giving rise to a fresh 
cause of action. If the debt had not 
become barred by time then even an 
express promise to pay it is nothing 
more than a promise to do -what a 
person is. under the law, bound to do. 
It cannot be treated as a fresh con- 
tract or a novation of the old con- 
tract and is on no higher footing than 
mere acknowledgment. On the other 
band, if the debt had become barred 
by time, then an implied promise to 
pay it would be of no avail because 
under S. 25 (3), Contract Act, it can- 
not be treated as a promise, made in 
wiiting. to pay a time-barred debt. 
When there is no express promise to' 
pay but the intention is inferred onlyj 
indirectly it cannot be treated as a' 
prnmi e in writing to pay the time-1 
barred debt. The plaintilY thereforei 
would not be entitled to take advan- 
tage of such an implied promise to 
pay a time-barred debt. 

On the other hand, if there is a 
fresh consideration proceeding from thel 
promisee and the parties enter into a 
new contract which replaces the pre- 
vious contract and supersedes it, then! 
it certainly becomes the basis of a newj 
cause of action and a suit would lict 
upon it because the contract is binding I 
on the parties, being for consideration.' 
But where tlicre is no fresh considera- 
tion proceeding from the promisee, the 
transaction cannot be treated as an 
agreement betvvecn two parties as it; 
is only p. one-sided promise to pay a! 
debt which was due. 

In the present case it was never 
the plaintilT’s case tliat in 1925 or 
1927 the parties entered into a fresh 
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contract for consideration under which 
the previous transaction was wiped 
out and a new ag^reement accepted, 
Even in the amended plaint, the plain- 
tiff merely emphasized tliat the re- 
ceipts of 1925 and 1927 “extended the 
period of limitation” and the cause of 
action was the date on which “the 
liability of the debt was admitted.” 
There was no issue framed and the 
question has never been considered by 
either of the Courts below as to whe- 
ther there was any fresh contract. In- 
deed, it could not be, as the plaintiff 
3ievcr put forward such a case. I am 
therefore unable to allow the plain- 
tiff to change the character of the suit 
by amending the plaint and have this 
new question of fact tried afresh on 
production of fresh evidence by both 
the parties. It must be assumed that 
the plaintiff came to Court on the al- 
legation that he was entitled to re- 
cover the earlier debt on the strength 
of the two acknowledgments which 
were made by the defendants in 1925 
and 1927. Now, if the receipts of 
1925 and 1927 could amount to an ac- 
knowledgment of the old debt, then 
there would be no difficulty in the way 
of the plaintiff at all for time would 
be kept alive. But these receipts mere- 
lly refer to the promissory notes which 
were executed on the same dates and 
which are inadmissible in evidence on 
the ground of insufficiency of the 
slami)s. 'I'he receipts do not purport 
to acknowledge liability for an earlier 
debt but merely state that money had 
'been taken under promissory notes of 
ieven rlaics by the executant. They 
!ihcrcforc refer to the debts created by 
I the promissory notes themselves and 
not to pay earlier debt. If the i)romis- 
,sorv notes cannot be sued upon the re- 
Ircipts cannot amount to an acknow- 
ledgment of any earlier debts of 
which the plaintiff can lake advan- 
tage. I am therefore of opinion that 
the lower appellate Court is wrong in 
I treating them as if they were acknow- 
ledgments of earlier debts. 

r would therefore allow this appeal 
and setting aside the decree of the 
lower appellate Court, restore that of 
tlte Court of first instance. 

Harris, J.-T agree. 

Tr c Appeal allowed^ 
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Kendall, J. 

Abdul Salam and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 480 of 1934, 
Decided on 12th October 1934, from 
order of Sess. Judge, Jhansi, D/- 21st 
May 1934. 

(a) Penal Code (1860), S. 397 — S. 397 doe» 
not provide for joint liability as S. 149 does. 

Section 397 does not provide that if a gun is 
used at a dacoity by a person or persons un- 
known, all of the dacoits must be punished with 
at least seven years’ imprisonment. The section 
does not provide for joint liability as S. 149 
does. [P 133 C 1] 

(b) Criminal Trial — Approver’s statement 
requires corroboration which implicates per- 
son accused in the crime — Corroboration 
need not be direct — Evidence Act, S. 114, 
Ulus. (b). 

The statement of an approver is always to be 
suspected and it needs corroboration, not only of 
a general kind, but of a kind that will implicate 
the person accused in the crime. The corrobora- 
tion need not be direct evidence that the accused 
committed the crime; it is sufiicient if it is 
merely circumstantial evidence of bis connexion 
with the crime: King v. Bas^hcrville^ (1916) 2 
K B G5S, Bel on. [P 133 C 2 ; P 134 0 1] 

iS. M. Husain — for Appellants. 

Govt. Vleader — for tlie Crown. 

Judgment. — These are appeals by 
Mauji and five others from an order 
of the learned Sessions Judge of Jhan- 
si sitting at Jalaun, convicting the six 
appellants of offences under Ss. 397 
and 397/75, Penal Code, and sentencing 
Abdul Salam and Janki as ring leaders 
to eight years’ rigorous imprisonment, 
Mauji was a previous convict to the 
same terjn and Nabi Bux, Nanhain and 
Chhotcy Singh to seven years’ rigor- 
ous imprisonment each. Abdul Salam 
and Nabi Bux were represented in this 
Court by Mr. Mohammad Husain and 
the others have appealed from jail. It 
should be meniioncd at the outset that 
the convictions purporting to be under 
S. 397 arc wrong for two reasons. In 
the first place S. 397 does not con- 
tain the definition of a substantive of- 
fence and no person can be charged or 
convicted under that section separately. 
Of course the section may be 
with S. 395. In the second place S. 
397 provides that: 

“If, at the time of committing robbery or 
tlacoity, the ofTonder uses any deadly weapon, or 
causes grievous hurt to any person or attempts 
to cause death or grievous hurt to any person, 
the imprisonment with which such offender 
shall bo punished shall not bo less than seven 
years.” _ . 

But it does not provide that it a 
gun is used at a dacoity by a person 
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or persons unknoAvn all of the dacoits 
must be punished with at least seven 
years’ imprisonment. In short, the sec- 
ticn does not provide for joint liabi- 
lity as S. 149 dees. These however are 
technical points, and do not affect the 
merits of the case. 

The daccity was committed on the 
night of 16th or 17th November 1933, 
at the house of Paras Ram Bania. 
Several persons were sleeping in it 
when there was a knock at the door 
and a call for Bandi Din, who was as 
a matter of fact one of the persons 
in the house. Bandi Din opened the 
door, the dacoits ran in. beat the in- 
habitants. dug up the floor, and stole 
a thousand rupees which they found in 
an earthenware pot. A number of 
villagers began to collect, and the da- 
crits after firing two or three shots 
left the village, and according to the 
statement of the approver distributed 
their br»o-ty the same night at the spot 
near the canal. In addition to cash 
they had stolen gold and silver orna- 
ments from the persons of two wo- 
men. About a fortnight later, as a rc- 
su'.t of ioformat'on received, Mohan 
Lai Chamar was arrested in connec- 
tion with the dacoity. He made a con- 
fession in which he named several 
others who were accordingly taken into 
cu^toc’y. and Mohan Lai Chamar was 
made an approver. His statement 
forms one of the principal parts of the 
evidence for the prosecution. It is not 
disputed at this stage that a dacoity 
took place, and although a great deal 
seems to have been made in the trial 
Court of theory, that the dacoits were 
not really criminals, but that they at- 
tacked the house on account of some 
ciu<arrel between Bandi Din and Paras 
Ram or rather the wife of Paras Ram, 
this was not established, and is not 
now of any importance, if it ever was. 
The only question that has been argu- 
ed before me is whether the olTcnrc 
has been brought home to all or ary 
of the present appellants. 

The approver Mohan T.al nuule a 
statement ii\ which he described the 
dacoity in detail and named all of the 
app-ellants. One of these appellants, 
Clihotcy Singh, made a confession 
whicli he afterwards retracted, saying 
that he had been tortured by the po- 
lice. 'I'he learned Sessions Judge does 
not appear to have made much use of 
this confession of Chhotcy Singh, l>ut 
he has relied on the statement of the 
approver, and so it appears did the as- 
sessors to a large extent. Evidence was 
brought to corroborate the statement 


of the approver, and it was also prov- 
ed that he had taken the Sub-Inspec- 
tor together with several respectable 
gentlemen to the bed of a dry stream 
near Jalaun from which he recovered 
a muzzle loading gun, a few caps and 
some gun-power, and a pair of anklets. 
He also took the same people to a 
sopt near the scene of the dacoity 
where he said the loot had been di- 
vided, and there were found certain 
small articles, including the pot in 
which a thousand rupees is said to 
have been put away. None of the evi- 
dence relating to the recovery of these 
articles was questioned, and there can 
be no doubt that it was useful to cor- 
roborate the general story told by the 
approver. Mr. Mohammad Husain has 
pointed out that according to the con- 
fession of Chhotcy Singh each of the 
dacoits got Rs. 65 when the money was 
distributed, while Mohan Lai says 
that he got only Rs. 20; but the sug- 
gested explanation is that the approver 
is a Chamar. and that be may liayc 
been given less than others for this 
reason. The approver mentioned that 
others got Rs. 25 Rs. 50 or Rs. 60 
and ..indeed, it is more than likely that 
the amount awarded was according to 
the status of each dacoit or the share 
he had tak^'U in the dacoity. But, at 
any rate, the fact is one which does 
not justify me in discarding the state- 
ment of the approver after it has been 
accepted by the Judge and the asses- 
sors. 

It has been pointed out that the 
statement of an approver is always to 
be suspected and that it needs corro- 
boralit)n, not only of a general kind, 
but of a kind that will implicate the 
person accused in the crime. 'Fhc law 
on the subject has been clearly stat- 
ed, and the i)roposit;c)n put forward 
by ccunscl has now been accepted, I 
think, by all the High Courts in India, 
ahheugh there is no statutory provi- 
sion that a person is not to be con- 
victed on the uncorroborated testimony 
of the approver. In the case of (1916) 
2KB 658 (1) Lord Reading remark- 
ed : 

‘"rhero is no that (be uncorroborntod 

evidence of an accomplice is admissible in law, 
blit it has lonij been a rule of practice at Com- 
mon law for the jud^e to warn the iury of the 
danger of convicting a prisoner on the uncorro- 
borated testinioney of an accomplice or accom- 
plices,” 

and further: 

1. King V. Raskorville. (1016) 2 K B G5S=sG L J 

K B 2rt=G0 ft J G0G=25 Cox C C 52 t=b0 -T X' 
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evidence in corroboration must bo independent 
testimonj' which affects the accused bv connect- 
ing or tending to connect him with the crime.” 

His Lordship further remarked (p. 
667): 

“In other words, it must be evidence which 
implicates him, that is, which confirms in some 
material particular not only the evidence that 
the crime has been committed, but also that the 
l>risoner committed it.’* 
and later. 

'the corroboration need not bo direct evidence 
that the accused committed the crime; it is suffi- 
cient if it is merely circumstantial evidence of 
his connexion with the crime.” 

I need not, however dilate further 
on this point because the prosecution 
evidence in tliis case to corroborate 
the approver was not only evidence 
to confirm his statement that the crime 
had been committed, but also to show 
that each of the present appellants 
had committed it. The argument ad- 
vanced however is that the evidence 
produced for corroboration is in itself 
not to be believed. That evidence con- 
sists of the statements of witnesses 
who claim to have identified the appel- 
lants, and I shall have to take each 
case separately. (After examining the 
evidence, his Lordship proceeded). In 
view of the fact that the approver’s 
evidence has been believed and that it 
has been corroborated by other evi- 
dence which cannot be discarded, in- 
volving Abdul Salam and Nabi Bux, I 
sec no reason to interfere with the de- 
cision of the trial Court in the case 
of these two accused. 

The other four appellants who are 
not represented were not so favourably 
regarded by tlic assessors, but I can 
dispose of their cases more summarily. 
Nanhain was identified by no less than 
four witnesses who were believed by 
the Judge, Chhotey Singh by two, Jan- 
ki hy two and Mauji by one. The 
only witness against Mauji was how- 
ever Nathu Kurmi who did not ac- 
tually sec liim at the dacoity. He says 
that he saw him at the same time 
as he saw Abdul Salam and three 
others that is to say when they were 
silling at tlie well near the scene of 
tlic dacoity at about 9 p. m. In my 
opinion, this evidence is admissible on 
llic principle laid down by Lord Read- 
ing. It is circumstantial evidence 

though not direct evidence that Mauji 
took part in the dacoity. It is tlicrcforc 
<‘vi(l( ncc lliat may be accepted, and it 
has been believed. The conviction of 
IMauji was therefore fully justified, un- 
less it is to be held that, because 
lie is a previous convict, the police 
must be presumed to have implicated 


him falsely. This is a proposition which 
I cannot accept. It follows that the 
conviction of ^ the appellants ought 
to be upheld. 

As regards the sentences I think 
that they call for a slight reduction. 
It was not a very serious dacoity, no 
great violence was used and it ap- 
pears to me that the Sessions Judge 
may have been misled by tihe diea that 
S. 397, Penal Code, applied to the case, 
whicL it does not. While maintaining 
all the convictions on the facts there- 
fore I allow the appeals to this ex- 
tent that I modify the orders passed 
and direct that Mauji be convicted un- 
der S. 395 read with S. 75, Penal Code, 
and sentenced to six years’ rigorous 
imprisonment; and that the other ap- 
pellants be convicted under S. 395, Pe- 
nal Code, and sentenced to five years" 
rigorous imprisonment each. 

K.S. Orders modified, 
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Niamatullah and Collister, JJ. 

(Mirza) Husain Yar Beg — Applicant. 

V. 

{Sahu) Badha Kishan and others — Op- 
posite Parties. 

First Appeal No. 421 of 1932, De- 
cided on 27th September 1934. 

• Civil P. C. (1908), O. 41, R. 22-Cro8S ob- 
jection may be taken against co-respondent 
also if there is community of interest bet- 
ween him and appellant. 

The expression “cross-objection” is clearly 
indicative of the fact that it should be directed 
against the appellant ; but it m.ay be taken 
against a co-respondent also if there is a commu- 
nity of interest between the latter and the ap- 
pellant. Where the cross-objection is directed 
solely against a co- respondent, whose case has 
nothing in common with that of the appellant 
but proceeds on the same grounds on which the 
appeal does, it is not maintainable : Cose law 
rcvievcfl. [P 13G 0 2] 

Mushtaq Ahmad — for Applicant. 

A. M. Khivaja, G. S. Pathak and 
Krishna Murari Lai — for Opposite Par- 
ties. 

S. N. Seth — for OHjcction. 

Niamatullah, J. — This is a cross-ob- 
jection fih'd by one of the defendants- 
respondents in an appeal which has 
been compromised between the appel- 
lant and the plaintilT-rcspon- 

denls. A preliminary objection 

has been taken by the plaintiffs- 
respondents that the cross-objections 
which are directed solely against them 
are not maintainable under O. 41, R. 
22, Civil P. C. To appreciate the ar- 
guments addressed to us it is neces- 
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sary to bear in mind the following 
facts. The property in dispute is vil- 
lage Tewar Khas. It belonged to one 
Mohammad Husain who had a son Ah- 
mad Husain and three daughters, only 
two of whom need be mentioned, 
namely, Bashiruzzaman Bibi and 
Shaukatuzzaman Bibi. Mohammad Hu- 
sain executed a deed of gift in favour 
of his son Ahmad Husain sometime in 
1883. Not long afterwards he institut- 
ed a suit for the cancellation of that 
deed. The principal defendant was his 
son Ahmad Husain, the donee. The 
controversy was referred^ to an arbi- 
tration by a common friend whose 
award dated 13th September 1884 was 
made a rule of the Court by decree 
dated 13th November 1884. The award 
provided that Mohammad Husain 
would remain in possession of village 
Tiwar Khas, that after his death Ah- 
mad Husain would become the owner 
thereof but would have no power of 
transfer and would be bound to allow 
the property to descend upon his own 
heirs unfettered by any encumbrances 
created by himself. Ahmad Husain was 
made liable to pay Rs. 30 a month 
to each of his two sisters Shaukatuz- 
zaman Bibi and Bashiruzzaman Bibi. 
Mohammad Husain died in 1886. Ah- 
mad Husain who entered into posses- 
sion made default in^ payment of the 
monthly allowance which he was bound 
to pay under the award and the de- 
cree of 1884. 

His sisters instituted suit for 
arrears of their allowance in 
1892. The dispute between the bro- 
ther and sisters was referred to ar- 
bitration. The award which was again 
made a rule of the Court directed that 
the village Tewar Khas be made over 
to one of the two sisters, namely, Ba- 
shiruzzaman Bibi who should pay her- 
self the monthly allowance and there- 
after the monthly allowance of her sis- 
ter Shaukatuzzaman Bibi. If any sur- 
plus was left, the same was to be paid 
to Ahmad Husain. The award was 
given effect to and Bashiruzzaman Bi- 
bi was placed in possession of village 
Tewar Khas. In 1910 Shaukatuzzaman 
Bibi made a simple mortgage of her 
interest in village Tewar Khas to As- 
fandayar Beg who has since died and 
is now represented by his son Husain 
Yar Beg. In 1912 Asfandayar Beg en- 
forced his mortgage and had the rights 
of Shaukatuzzaman Bibi sold. Me him- 
self became the auction purchaser. The 
result of this was that he became entitl- 
ed to Rs. 30 a month which his mort- 


gagor Shaukatuzzaman Bibi was entitl- 
ed to receive in terms of the award of 
1884. An arrangement was arrived at 
between the auction purchaser Asfan- 
dayar Beg and Bashiruzzaman Bibi who 
was in possession of the village Te- 
war Khas, under which part of that 
village was made over to Asfandayar 
Beg who was to recover Rs. 30 a 
month from its rents and profits. This 
arrangement appears to have been gi- 
ven effect to. In 1922 Bashiruzzaman 
Bibi executed a deed of wakf the par- 
ticulars of which need not be stated 
in detail. In 1924 she executed an- 
other deed of wakf. One related to 
her right in that portion of the vil- 
lage Tewar Khas which was in pos- 
session of Asfendayar Beg. The oth^ 
related to the rest of her rights in 
that village. By one or both of these 
deeds she made her daughter’s daugh- 
ter Mt. Sabiri Begam the present 
cross-objector a beneficiary entitled to 
receive Rs. 10 per month. Nazir Ah- 
mad the son of Shaukatuzzaman Bibi 
who had died in the meantime was 
made the mutwalli entitled to manage 
the wakf properties. Accordingly Nasir 
Ahmad obtained possession of that 
part of Tewar Khas which was not in 
possession of Asfandayar Beg. The 
plaintiffs Radha Kishan and his three 
brothers claim to be the auction pur- 
chasers of the right and title and in- 
terest of Ahmad Husain. They insti- 
tuted a suit against Nazir Ahmad the 
mutwalli, Hussain Yar Beg the son of 
Asfandayar Beg who has since died, 
Mt. Sabiri Begam one of the bene- 
ficiaries under the wakf and two 
others. They claimed the relief of pos- 
session and mesne profits on the 
ground that Shaukatuzzaman Bibi and 
Bashiruzzaman Bibi were entitled to 
receive Rs. 30 a month only for life 
and both^ having died, their legal re- 
presentatives by inheritance or by 
transfer are no longer entitled to that 
allowance and that the plaintiffs being 

the rcpre=cntaiivcs in interest of Ahmad 
Husain the paramount owner arc en- 
titled to actual possession of the en- 
tire village Tewar Khas. It will ap- 
pear that the plaintiffs repudiate the 
title of Husain Yar Beg and Sabiri 
Begam precisely on the same ground. 
Husain Yar Beg claims to derive his 
right partly from Shaukatuzzaman Bibi 
and^ partly from Bashiruzzaman, Bibi. 
Sabiri Begam claims to derive title 
from Bashiruzzaman Bibi. The nature 
of the rights of Bashiruzzaman Bibi 
and Shaukatuzzarnan Bibi is precisely 
identical. The suit was contested by 
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Husain Yar Begr and Sabiri Begam on 
identical grounds. They pleaded that 
the plaintiffs acquired no interest by 
auction purchase because Ahmad Hu- 
sain whose interest they purchased had 
no transferable rights. Sabiri Begam 
took the additional plea that she is en- 
titled to Rs. 10 a month under the deeds 
of wakf of 1922 and 1924, but this 
plea is of no consequence as against 
the plaintiffs, as, if the plaintiffs’ 
rights prevail — and they can prevail 
only of Shaukatuzzaman Bibi and Ba- 
shiruzzaman Bibi had only life inter- 
est — the deeds of wakf lapsed on their 
deaths and Sabiri Begam ceased to be 
entitled to anything thereunder. If on 
the other hand the plaintiffs’ rights 
do not prevail for the alleged reason 
that tl'.cir predecessor in title Ahmad 
Husam had no transferable right, their 
suit should be dismissed and it would 
not be necessary to adjudicate on Mt. 
Sabiri Begam’s additional plea. The 
Subordinate Judge decreed the plain- 
tiffs’ suit in its entirety. The mut- 
walli Nazir Ahmad did not appeal nor 
did Mt. Sabiri. Husain Yar Beg pre- 
ferred appeal which was numbered as 
F. A. 421 of 1932. On receipt of sum- 
mons Mt. Sabiri Begam filed cross- 
objections which it is not disputed 
were filed after the expiry of the period 
of limitation for an appeal by her 
against tlie decree. Husain Yar Beg 
and the plaintiffs entered into a com- 
promise the effect of which was that 
the former’s appeal was dismissed. 
There only icmnin the cross-objections 
of Mt. Sabiri Begam, which, if other- 
wise maintainable, remain unaflcoted 
by the faat that the appeal has been 
dismissed. 

The plainliffs-respondcnts Jiave ta- 
ken the preliminary objection that, in 
li e circumstance of the case, Mt. Sa- 
biri’s cross-objections which are di- 
rected against them alone, arc not 
maintainable and should be dismissed 
without a hearing thereof on the me- 
rits. From the narrative of the facts 
gi\on above, it is clear that Mt. Sa- 
bi;i Begam’s cross-objections proceed- 
ed on the same grounds as Husain 
Yar lieg’s appeal which has been dis- 
missed. 'I'hcy arc not to any extent 
di:c:ied agaiiist the appellant Husain 
Yar I5cg. The position of Sabiri lie- 
gam in the litigation was such that she 
could. ve.ty well have joined Husain Yar 
lieg in the appeal filed by 
him. 'They both attack the 
plainliffs-respondcnts on the same 
grounds. On the one hand, it is 
contended on behalf of the plalniiffs- 


respKindents that cross-objections can 
be directed only against the appellant 
and that it is not open to one of 
the -respondents who has preferred an 
appeal to file cross-objections under 
O. 41, R. 22, Civil P. C., against his 
co-respondents. On the other hand, it 
is argued on behalf of Mt. Sabiri Be- 
gam that the language of O. 41, R. 
22, is general enough to allow cross- 
ob;ections by a respondent, who could 
have appealed from a part of the de- 
cree but had not done so. It seems 
to us that the correct view lies mid- 
way between the extreme contentions 
which have been put forward before us 
on behalf of the plaintiffs-respondents 
and Mt. Sabiri Begam. The expres- 
sion * “cross-objection” is clearly indi-l 
cative of the fact that it should be di-| 
rected against the appellant, but it 
may be taken against a co-orespondent 
also if there is a community of inter- 
est between the latter and the ap- 
pellant. It is clear to us that where 
the cross-objection is directed solely 
against a co-respondent, whose case 
has nothing in common w'ith tliat of 
the appellant but proceeds on the same 
pfrounds on which the appeal does, it 
is not maintainable. The case law on 
the point does not militate against this 
view. In 1932 Cal 524 (1) it was held 
that: 

“A cross-objection which seeks to raise a ques- 
tion as between two respondents inter se and is a 
purely lateral attack, in winch the appellant is 
not concerned or interested, cannot be enter- 
tained in view of the settled practice of the Cal- 
cutta High Court, botli under the old and under 
the present Code.” 

The facts of this case were different, 
but the view taken is that a cross- 
objection, unless it is directed against 
the appellant also is not maintainable. 
In 37 Bom 511 (2) it was held that: 

“The ordinary rule is that the cioss-objectionS 
provided for by O. 11, R. 22, Civil P. C., are 
cross-objections which arc aimed against an ap" 
pallant from a decree of a lower Court and are 
not cross-objections a-.’ainst a cO're*pondent. In 
,any case such cross-objeetions will nqt bo al- 
lowed as against a co-respondent v/hero the res- 
pondent could have preferred them by way of 
appeal.” 

In the case before us Mt. Sabiri 
Begam could have have not only pre- 
ferred an appeal of her own, but as 
alrcarly stated, could have joined with 
Husain Yar Beg as appellant in the 
appeal which the latter filed. In 1920 

1. Co-operative Hindustan Bank v. Surendra 
Nath Do, 1932 Cal 524=133 I C 852=59 Cal 
CG7. 

2. Nursev Virji v. Alfred H. Hacrlsoo, (1913) 37 
Bom 511=21 I C 7. 
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Pat 77 (3) the point has been consi- 
dered at great length. It was held 

that : ^ ^ 

“Older 41, R. 22 (1) in so far as it relates to a 

cross-objection, was provided to meet the case 

where a respondent, although the decree is not 

entiiely in his favour, is content to let matters 

rest provided his opponent does not appeal, but 

who may not be willing to run the risk of nav- 

ing the findings in his favour varied or reversed 
■without an opportunity of appealing against the 
findings which are adverse to him. uho rule 
should ordinarily be confined to cases of cross- 
objections urged against the appellant, but O. 41, 

R 33 f^ives the Court a wide discretion, where 
justice requires it. that cross-objections against a 
correspondent should be heard. '1 he rule should 

not beinvokodtoenablealitiganttoavoidthe pro- 
visions of other statutes such as the Limitation 
Act or the Court-fees Act.” 

In 28 All 95 (4), which was decided 
under the Code o£ 1832. it was held 

that : , 3 • • 

“Where it is necessary for the proper decision 
of an appeal before it. it is competent loan ap- 
pellate Court to take into consideration objec- 
tions filed under S. 5G (1). Civil P. C., hy one of 

the respondents, not only as against the appel- 
lant, but. it may be, as against the co-respon- 
dents with the objector also, and to modify the 
decree as against them accordingly.” 

In that case the appeal was filed by 
one of the defendants who impleaded 
the plaintiff and a defendant who had 
a common interest with the appellant. 
The plaintiff filed cross-objection 

which was directed against the defen- 
dant-appedant and the defendant-res- 
pondent. The question was whether 
the plaintiff should be allowed to im- 
pugn the decree by his cross-objec- 
tions so far as it affected his co-res- 
pondent. It was observed as follows: 

“The Court of first instance had decided the 
suit upon a giound common fo all the defen- 
dants. Coiif-equcntly, under S. 644. Civil P. C., 
on the appeal of only one of the defendants, the 
appellate Court could modify or set aside in 
favour of all the defendants the decree of the 
lower Court. The whole case was thus opened 
out in appeal, not only as between the pl.iintiff 
and the defendant who had appealed, but also as 
between the plaintiff and other defendants, who 
had been made respondents apparently because 
they had not joined in the appeal. Having re- 
gard to the nature of the suit, and of the decree 
passed by the Court of first instance, those de- 
fendants wore necessary parties to the appeal and 
complete justice could not bo done witliout hav- 
ing them hofoio the Court. Under tlio circum- 
stances of the case they were to all intents and 
purposes appellants in the lower appellate Court. 
The objections under S. SC* (1) were preferred not 
only against these other defendants, the co-rcs- 

pondc iits of t he _ plai n t i fC hut also_agai n ^t the 

3 Oflicial Trustee of Bengal v. Charles Joseph 

'smith, 1920 Pat 77 = 56 I C 262=5 Pat L J 

328. 

A Abdul Ghani v. ^fubammad Fasili. (1906) 28 

All 95=2 A L J 667=1905 A W N 2C0. 


appellant As the Court on the appeal of 

one of the defendants could have varied or set 
aside the decree in favour of all the defendants, 
it seems to us to be just and equitable that it 
should also have the power upon objections 
taken by the plaintiQ to vary the decree against 
all the defendants.” 

It will be seen that in this case ^the 
cross-objections were directed against 
the defendant-appellant to the same 
extent as against the defendant-res- 
pondent, the cross-objector being the 
plaintiff who had partly succeeded in 
the Court of first instance. None of 
these cases countenances the view 
that cross-objection can be permitted 
by one respondent against another 
where the effect of the cross-objection, 
if successful, cannot be adverse to the 
appellant to any extent. We hold that 
in the circumstances of the present 
case the cross-objections filed by Mt. 
Sabiri Begam which are directed sole- 
ly against the plaintiffs-rcspondents 
are not maintainable under O. 41, K. 
22, Civil P. C. Accordingly we dis- 
miss them with costs. 

K.s. Cro^s-objection dismissed. 
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NiAMATULLAH and COLLISTEB, JJ. 

Mirza Husain Yar Beg — Applicant — _ 
Appellant. 

V. 

Badha Kishan and others — Plaintiffs 
— Respondents. 

First Appeal No. 421 of 1932, Bo- 
cided on 27th August 1934. 

(r) Civil P. C. (1908), O. 23, R. 3— Rule 3 
is mandatory. 

Rule 3 is iiiiinclatory in its terms and provides 
that, if it is ‘proved to the .satisfaction of the 
Court that a suit (or appeal) has been adjusted 
by a lawful compromise, the Court has no option 
but to order sucli compromise to he recorded and 
to pass a decree In accordance thereof. Iho 
compromise, if given clTect to, adjusts the case 
as between the parlies to the compromise. 

[P 138 C 2] 

(b) Civil P. C. (1908), O. 23. R. 3 — ‘Law- 

fur’ includes agreements which are voidable 
— Party executing compromise cannot avoid 
it under O. 23, R. 3 on ground of fraud. 

'J’he woid “lawful” in O. 23, R. 3 refers to 
agreements which in their very terms or nature 
aie not nnl.uNfnl and may therefore include 
agrccttients which are voidable at the option of 
one of the parties thereto because they have heon 
brought about by undue inlluence, coercion or 
fraud, ireucc a party alleging fraud c-.lnnot bo 
allowed to avoid the compromise admittedlv exe- 
cuted by it in proceedings started by an aindica- 
tion under D. 23, R. 3. [P 138 G 2] 

(c) Civil P. C. (1908), O. 23. R. 3 - O. 23, 
R. 3 does not provide for inquiry into dis- 
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puled facts collateral to terms of compro- 
rnise. 

Order 23, "R, 3 does not provide for an inquiry 
into disputed facts collateral to the terms of the 
compromise. [P 139 C 1] 

jSInfihtaq Ahmad — for Applicant. 

A. M. Khnaja, S. N. Seth, G. S. 
Pathak and Krishna Miirari Lai — for 
Opposite Parties. 

Niamatullah, J. — This is an applica- 
tion by the appellant (defendant 2 in. 
the original suit) praying that a de- 
cree be passed in terms of a register- 
ed compromise arrived at between the 
appellant and the plaintiffs-respon- 
rlonis on 1st February' 1933. The ori- 
ginal document was in possession of 
ihc plaintifTs-rcspondcnts. The appel- 
lant filed a certified copy thereof with 
liis application in this Court. He al- 
so prayed that the plaintiffs-rcspon- 
dents be called upon to produce the 
original deed of compromise. An or- 
der was passed by this Court sending 
down the certified copy of the com- 
promise to the lower Court for “veri- 
firation and report.” The lower ap- 
pellate Court issued a notice to the 
plainlifFs-rcspondents directing them to 
file the original deed of compromise 
and to verify the same. The plaintiffs- 
rc5])ondents appeared before the lower 
^i'niirt and filed the original with an 
application in which they admitted 
liavii-g executed the registered enm- 
))rniniv.c relied on by the appellant but 
alleged that the appellant’s conduct in 
inducing the plaintilTs-rcspnndcnls to 
enter into the compromise was fraudu- 
lent. According to them, the appellant 
had given an assurance that no other 
defendant would file any cross-objec- 
tion. but in contravention of that as- 
surance. a cross-objection had been 
tiled by another defendant, namely, 
Ml. Sabra Bcgam. just a day before 
the compromise was rcgislered, a fact 
of which the plaintilTs-rcspoiidcnts 
were not aware and which the appel- 
lant concealed from them. 'Ihe com- 
promise does not contain any such 
stipulation. 

The lower Court did not ctitcr in- 
to the truth or otherwise of the rcs- 
l>ondcnts’ alh'gation and made a rc- 
pori to the effect that the compro- 
mise had not l>ccn “verified. \Vc do 
do not think that the plaiiiU(!s-rcs- 
I)ondcnts can be considered to liavc re- 
fused to “verify” the compromise cx- 

< ciH in the sense that they declined 
ro '^i\'e elTcct to it. They admit its 

< vr. ution and registration. They do not 
plead that anv of the stipulation con- 
tained in the document was not knowm 


to them or that they were not free 
agents in entering into it. Apart frona 
the allegation of fraud, to which re- 
ference has already been made, the 
compromise is a perfectly valid and, 
binding document. The question is 
whether the plain tiffs-respondents’ 

averment of fraud should be enquir- 
ed into before the compromise is gi- 
ven effect to under O. 23, R. 3, Ci- 
vil P. C. R. 3 is mandatory in its 
terms and provides that if it is proved 
to the satisfaction of the Court that 
a suit (or appeal) has been adjusted 
by a lawful compromise, the Court has 
no option but to order such compro- 
mise to be recorded and to pass a 
decree in accordance thereof. The com- 
promise if given effect to adjusts the 
appeal as between the parties to the 
compromise. It is not disputed that 
they consented to its terms. Therefore 
a decree must be passed unless it is 
shown that O. 23, R. 3 does not ap- 
ply for any reason. 

The learned advocate for the plain- 
tiffs-respondents contends that O. 23, 
R. 3 does not apply inasmuch as the 
compromise in question in the present 
case is not “lawful” as the same had 
been obtained by fraud. He offers to 
show by evidence, if an opportunity 
is given to him that the fraud al- 
leged by his clients in their applica- 
tion already referred to Avas in fact 
perpetrated by the . defendant-appel- 
lant. Assuming, in favour of the plain- 
liffs-respondcnts, that the appellant 
had given an assurance to them that 
no other defendant would file any 
cross-objection and that he was privy 
to a cross-objection being filed by 
another respondent. We do not think 
that the compromise can, for that rea- 
son, be considered to be otherwise 
than lawful within the meaning of O. 
23, R. 3, Civil P. C. The point is 
covered by 1928 All 494 (1) in which 
a Division Bench of this Court held 
that ; 

‘‘The word 'hiwfuT in O. 23. R. 3 does not 
merely mc.in bindiiiK or enforceable. A contract 
which is bioiiKht about either by undue influ- 
ence. misieprcscntation or fraud is, under Ss. 19 
and lO-A, Contract .Act, merely voidable and not 
al>solulcly illcj'al or unlawful. These are cases 

where t involves or implies injury to 

any person or property, or where the Court ro- 
pards it as immoral or opposed to pul)lic policy. 
Wo thii^k that the word ‘lawful’ in O. 23, R. 3, 
refers to aproemonts which in their very terms or 
nature are not ‘unlawful’, and may therefore in- 
clude apreeinents which are voidable at the op- 
tion of one of the parties thereto because they 

l.C^.idri .lahan Pepain v, Fazal Ahmad, 1928 All 

d94=110 I C 073=60 All 748. 


1935 Sheo Shanker v. Kashi Shatsker (Collister, J.) Allahabad 13D 


have been brought about by undue influence 
coercion or fraud.” 

We are in entire agreement with the 
views expressed in the passages 

quoted above. A contract which has 
been induced by fraudulent conduct is 
between the parties, not void but only 
voidable at the option of the party 
defrauded. Such contract is valid un- 
,til it is set aside at the instance of 
the party at whose option it is void- 
able. A contract vitiated by fraud can 
be set aside by a decree obtained in 
a regular suit instituted for that pur- 
pose. A mere repudiation by one of 
the parties, not acquiesced in by the 
other is not avoidance of such con- 
tract. A judicial determination of facts 
on which the right to avoid rests is a 
necessary preliminary to the contract 
Ibeing set aside. O. 23, R. 3 does not 
provide for an inquiry into disputed 
facts collateral to the terms of the 
compromise. It is highly inexpedient 
that questions of the character raised 
in the present case should be enquired 
into in a miscellaneous proceeding 
started by an applic.ation under O. 23, 
R. 3, Civil P. C. If such enquiry is 
allowed, all the various stages of a 
regular suit will have to be gone 
through in disposing of that applica- 
tion. For these reasons, we do not 
think that a proceeding^ of the nature 
above referred to is within the pur- 
view of O. 23, R. 3 and that a par- 
ty alleging fraud cannot be allowed to 
avoid the compromise admittedly exe- 
cuted by it in proceedings started by 
an application under O. 23, R. 3, Ci- 
vil P. C. The Court is bound to give 
effect to it forthwith if it is lawful liav- 
ing regard to its own terms. 

The learned advocate for the plain- 
tiffs-respondents invoked our jurisdic- 
tion under S. 151, Civil P. C. We do 
not think this is a fit case in which 
we should act in the exercise of our 
inherent power and enquire into the 
truth or otherwise of the plaintiffs’ al- 
legations, assuming we have such 
power under that section. It is open 
to the plaintiffs-respondents to insti- 
tute a regular suit for setting aside 
the compromise. If such ’a suit is suc- 
cessful, the compromise shall he set 
aside and the decree passed thereon 
shall be vacated with the result that 
the appeal which has been compro- 
mised shall have to be reopened. 

Having regard to the circumstances 
which exist at present, the compromise 
which was admittedly executed by the 
plaintiffs-respondents cannot be con- 
sidered to be otherwise than lawful. 


Accordingly we order the compromise 
to be recorded and pass a decree in 
accordance therewitli. 

K.S. Order accordingly. 
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Niamatuleah and Coelister, JJ. 
Sheo Shankei — Plaintiff — Appellant. 

V. 

Kashi Shanker and others — Defen- 
dants — Respondents. 

First Appeal No. 241 of 1928, De- 
cided on 14th Auj?ust 1934, from deci- 
sion of Addl. Sub-Judge, Benares, D/- 
26th March 1928. 

Trusts — Private or public — Test is to see 
whether it is for benefit of individuals or of 
public. 

The criterion for deciding wbetbor a p.articular 
trust is or is nob of a private nature is wbetbor 
the said trust is or is not for the benefit of in- 
dividuals. 

Where iu a will the testator recited that so 
long as he remained alive he should be the owner 
of his property, that after his death his heirs 
should take the property in equal shares with the 
exception of shevala and thakurdwara which he 
had built and dedicated for the benefit of his soul 
(or, more correctly, for the sake of spiritual 
merits) in the next world, that the heirs should 
defray the cxpen.ses of worship at the shevala and 
thakurdwara from the income of the hou.se and 
shops appertaining thereto; atid out of the 
balance of the income they should do all neces- 
sary repairs of the thakurdwara and shevala and 
also of the house and shops, and if any balance 
should remain thereafter, they were to devote it 
to charitable purposes and not to their own pri- 
vate expenses; 

Held: the trust was of a public nature and 
not for the benefit of the individual members of 
the family. [P 140 C 1,2] 

P. L. Banerji and IT. P. Sen — for Ap- 
pellant. 

G add dhar .Prasad — for Respondents. 

Collister, J. — The plaintiff sued for 
a declaration that a certain trust was 
of a private nature and that he and 
defendants 1 to 4, being descendants 
of Gauri Shankar, who was the founder 
of the trust, had a right to manage 
the said trust and to perform wor- 
ship in a temple forming part of the 
trust property.^ The plaintiff’s case 
was that Gauri Shankar built a tha- 
kurdwara and a sl'.ovala and installed 
the family idols therein and he then 
built a few houses and some shops 
appertaining to the temple. On 20t]i 
November 1873 he executed a will un- 
der which he laid down certain rules 
of management. The plaintiff' alleged 
that during his al:)scnce from Benares 
in which town the property in suit is 
situate — certain individuMs filed a suit 
before the District Judge and wrongly 
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obtained declaration that the trust was 
of a public nature, and defendants 5 and 
6 were thereupon appointed trustees 
by the District Judge. The plaintiff ac- 
cordingly sued for a declaration that 
defendants 5 and 6 aforesaid had no 
right to interfere with the trust pro- 
perty. Defendants 5 and 6 alone con- 
tested the suit and they pleaded inter 
alia that the trust was of a public 
nature and that the su't was barred 
by S. 42, Specific Relief Act. The 
Court below finds that the trust is 
of a public character and tliat the 
plaintiff is not in possession and it 
has therefore dismissed the suit. 

The criterion for deciding whether 
a particular trust is or is not of a 
piivate nature is whether the said 
trust is or is not for the benefit of 
individuals. In the present suit the 
question whether the trust is of a pri- 
vate or of a public nature rests upon 
the construction of Gauri Shanker’s 
will dated 20th November 1873. In 
para. 1 of that will the testator re- 
cites that so long as he remains alive 
he shall be the owner of his property. 
In para. 2 he provides that after his 
death his heirs shall take the property 
in equal shares with the c.Kccption of 
shcvala and thakurdwara: 

“which I have huilt and dedicated for tho bene- 
fit of my poiil for, more correctlv. for the sake o£ 
spiritual merits) in the nost world.” 

In para. 5 the testator lays down 
that the heirs shall defray the expenses 
of worship at the shcvala and tha- 
kurdwara from the income of the 
houses and shops appertaining there- 
to; and out of tlic balance of the in- 
co.mc they should do all necessary re- 
pairs of the thakurdwara and shcvala 
and also of the houses and shops, and 
if any l^alance should rcinain therc- 
ailcr. they were to devote it to cha- 
rital^le iJUi'po.scs and not to their own 
■private expenses. There is nothing 
|whai3oev<T in this document to indi- 
cate. that tlic trust was of a private 
nature; f.n the contrary its recitals 
show that the intention of the testator 
was that tlic property be dedicated for 
tlic hvnelit of tiic idols, which in its 
wider sense means, for the benefit of 
tile public. There is the evidence of 
a witness for the defendants, a Kha- 
tri merdiant of the name of Arjiin 
Mai, who swears that the public are 
ill i!ie habit of worshipping in the tem- 
ple and liiat no one is ever prohibited 
from doing so. There is no evidence 
in rebuttal of this statement. In our 
ojiinion the recitals in the will of the 
founder of the trust — corroborated as 
it is by the evidence of Arjun Mai — 


leaves no room for doubt that the 
trust is of a public nature and is not 
for the benefit of the individual mem- 
bers of the family. 

As regards the plea of the defen- 
dants tlmt the suit is barred by S. 
42, Specific Relief Act, the Court be- 
low has found that Kashi Shanker, 
defendant, is in possession and that 
he obtained possession by virtue of 
the fact that he along with defendants 
5 and 6 was appo.inted a trustee by 
the District Judge of Benares and 
thus 'his possession must be deemed 
to be in the capacity of a trustee and 
not on behalf of the plaintiff. We 
have not been referred to any evi- 
dence on the record to shake this 
finding of the Court below that Ka- 
shi Shanker trustee is in possession 
and tliat the plaintiff is out of pos- 
session. This being so, the suit fails 
on this ground also. The result of 
our findings is that this appeal fails 
and is dismissed with costs. 

K.s. Appeal dismissed. 
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NiAMATUDLAn AND COLLISTER, JJ. 


Kumvar Indra Bikram Singh — Appel- 
lant. 

V. 

Gaya Prasad and another — Respon- 
dents. 


First Appeal No. 84 of 1934, De- 
cided on 14th September 1934, from 
order of Dist. Jud£?e, Shahjahanpur, D/- 
9th December 1933. 

Civil P. C. (1908), O. 4 1, R. 25-Appeal. 

An order merely remitting issue to the trial 
Court is net appealable. [P 140 0 2] 

Haruandan Praf^ad — for Appellant. 

Collister, J. — This is an appeal from 
an order of the District Judge of 
Shahjahanpur, remitting a certain 
issue to the trial Court under O. 41, 
R. 25. Civil P. C. The question arises 
whelhor an appeal lies from such an 
order. Under O. 43, R. 1 (u), Civil 
P. C., an appeal lies from an order 
remanding a case, but the order be- 
fore us is not an order of remand at 
all, but merely an order remitting an 
issue to the trial Court and the lower 
appellate Court has retained seism of 
the case. Nor can it be said that it is 
an appealable order passed under S. 47 
for it is not a question “relating to 
the execution, discharge or satisfaction 
of the decree.” In our opinion no ap- 
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peal lies, and the appeal is accordingly 
dismissed under O. 41, R. 11, Civil P. C. 
K.S. Appeal dismissed. 
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Bajpai, J. 

Bharat Lai — Defendant — Applicant. 

V. 

Jiwan Singh — Plaintifi* — Opposite 
Party. 

Civil Revn. No. 166 of 1934, Decided 
on 31st October 1934, against order of 
Addl. Sess. and Sub Judge. Benares, 
D/- I7tli November 1933. 

Civil P. C. (1908), S. 24 (4) — Case pending 
in Small Cause Court transferred to Hono- 
rary Munsif's Court by District Judge — 
S. 24 (4) does not apply, and appeal to Sub- 
ordinate Judge lies from decision of Hono- 
rary Munsif — U. P. Honorary Munsif's Act 
(2 of 1890), S. 8. 

In the case of a transfer by the District Judge 
of a case pending in the Court of Smalt Causes 
to the Court of Ilonorary Munsif, Cl (4), S. 24 
will not apply, and appeal lies to the Subordinate 
Judge against the decision of the Honorary Mun- 
sif; 1917 Ouclh 104 and 1024 Jll 701, HrL on. 

[P 141 C 2] 

B. Malik and Gadadhar Prasad — for 
Applicant. 

K. N. MaJaviya^for Opposite Party. 

Order. — This is an application by the 
defendant under S. 115, Civil P. C. 
The facts arc that the plaintiff brought 
a suit upon the basis of a promissory 
note for the recovery of a sum of 
Rs. 82-8-0. The suit was filed in the 
Court of the Small Cause Judge, Bena- 
res, on 2nd January 1932. A note was 
made on the order sheet as follows: 

“Transferred to the Honorarv 'Munsif's Court 
under the order of the District Judge of Benares 
dated 24th Juno 1931.” 

The Honorary Munsif’s Court dis- 
missed the plaintiff’s suit. The plain- 
tiff went in appeal and the Additional 
Sessions and Subordinate Judge of 
Benares decreed the plaintiff s suit. In 
revision it is argued before me that no 
appeal lay to the learned Subordinate 
judge. The argument is that the case 
must be deemed to be transferred from 
the Court of the Small Ciaiisc Court 
Judge to the Court of the Honorary 
Munsif under S. 24, Civil P. C., and 
under Cl. (4) the Honorary Munsif, 
trying the suit so transferred, should, 
for the purposes of the suit, be deemed 
to be a Court of Small Causes. It is 
however contended by learned counsel 
for the 9 Ppositc party that CL (4), 
S. 24, Civil P. C., docs not apply 
where the District Judge transfers the 
suit pending in a Court of Small 


Causes to the Court of Honorary Mun- 
isifs as is clear from the Honorary 
Munsifs Act (Local Act 2 of 1896). 
It is specifically provided therein, that 
the last paragraph of S. 25 of the old 
Civil Procedure Code, (corresponding 
to S. 24 of the present Code), shall 
not be applicable to cases so trans- 
ferred from Courts of Small Causes. 
It is clear that the case was trans- 
ferred from the Court of Small Cause?! 
under some general order passed by 
the District Judge on. 24th June 1931 
long before the institution of the pre-; 
scat suit and the transfer must be 
deemed, therefore to be a traasfer 
S. 8, Honorary Munsifs Act. In the 
case of a transfer by the District Judge 
of a case pending in the Court of 
Small Causes to the Court of Hono- 
rary Munsifs, there is a clear provi-' 
sion that Cl. (4), S. 24 will not apply. 
This is the view taken by the learned 
Judicial Commissioner of Oudh, Mr. 
Lindsay, in 1917, Oudh 104 (1). Boys, J., 
also took the same view in 1924 All 
761 (2). 

I am therefore of the opinion that 
an appeal lay to the Subordinate Judge 
against the decision of the Honorary 
Munsif and there is no force in the 
first contention advanced by learned 
counsel for the applicant. The other 
pleas taken in revision cannot be en- 
tertained because they deal with pure 
questions of fact. I dismiss this ap- 
plication with costs. 

K.S. Application dismissed. 

1. Mt. Nazir Bibi v. Dava Shankar, 1917 Oudh 

104=39 I C 340. 

2. Mogi Mai V. Hira Lai, 1921 All 761=82 1 0 

202 . 
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BliNNET, J. 

Ganga Prasad — Defendant — Appli- 
cant. 

V. 

Prabhu Dayal — Plaintiff — Opposite 
Party. 

Civil Revn. No. 64 of 1934, Decided 
on 22iid October 1934, from decree of 
Small Cause Court Judge, Aligarh. 

Provincial Small Cause Courts Act fl 887 l 

return of 

go.d and silver given for making ornaments 
—No allegation of dishonest misappropria- 
tion or conversion or use- Suit is not barred 
from Small Cause Court jurisdiction 

Where plaintiff sued for return of gold and 
silver given to defendant for making ornamenU 
and merely alleged that defendant did not return 
tbem in bad faith: 
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TJeld'. that as tbeic was no allegations of dis- 
honest misappropriation or conversion or dis- 
h<'nest use or disposal of property, the suit was 
n(jt barred from Small Cause Court jurisdiction. 

[P 142 C 1] 

j\I. L, Chaturvedi — for Applicant. 

Kamta Pramd — for Opposite Party. 

Order. — This is an application in ci- 
vil revision by a defendant against a 
decree of the Small Cause Court. The 
plahit alleged that the plaintiff had 
given gold and silver to the defen- 
dant. a sonar, to make into orna- 
ments. In para. 3 of the plaint it was 
stated that after a week the plain- 
tiff had asked the ornaments to be 
returned but that the defendant “bad 
niati sc“ had not returned the gold 
and sil\’cr. The lower Court held this 
allegation proved and granted a de- 
cree to the plaintiff. The point taken 
in revision is that the allegations in 
the plaint amount to an offence un- 
der Ch. 17, Penal Code, and there- 
fore the suit should have been tried 
as a regular suit as it is barred from 
Small Cause Court jurisdiction by the 
provision in the Provincial Small Cause 
Courts Act, Sch. 2, Art. 35 (1) (21. 
Learned counsel referred to the dcli- 
nitioii of “criminal appropriation” in 
S. 403, and also “criminal breach of 
trusl” in S. 405, Penal Code. These 
dchnilir.ns involve dishonest misappro- 
priaiion or conversion or dishonest use 
or disposal of the property. It is not 
alleged in the plaint that the defen- 
dant did any of these things. It is 
merely alleged that in bad faith he 
did not return the gold and silver. I 
consider ihcrcforc that on the alle- 
gations in the plaint the suit is not 
liarrcd from Small Cause Court ju- 
risdirtion. Accordingly I dismiss this 
aj)p!icaUon in revision with costs. 

K.S. Application dismissed. 

A I R. 1935 Allahabad 142 

TSA.irAt, J. 

Jihoore Singh and others — Defendants 
— .\p plicants. 

V. 

Karan Singh- — Plaintiff Opposite 
l^arty. 

Civil Revn. No. 145 of 1934, Deci- 
ded on 30th October 1934, from order of 
Small Cause Court Judge, Agra, D/-22nd 
November 1933. 

Evidence Act (1872). S. 45 — Expert opin- 
ion — Report of expert by itself is not evi- 
dence — Expert should be produced in Court 
and his evidence tested by cross-examina- 
tion. 

]f a Court wishes to rely upon the report of 
an expert, then he should be produced and his 
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evidence tested by examination and cross-exami- 
nation in open Court, and unless it is done the 
report does not by itself become evidence in the 
case. [P 143 O 1] 

B. S. Daj'hari — for Applicants. 

J. Stcarup — for Opposite Party 

Order. — The plaintiff brought a suit 
for the recovery of a sum of money 
on the basis of a pronote, said to 
have been executed by Bhurey Singh 
and Rup Ram. Rup Ram is dead and 
his two isons, Beni Ram and Charan , 
Singh, were arrayed as defendants le- 
gal representatives of Rup Ram, the 
deceased-executant. Bhurey Singh is 
also one of the sons of Rup Ram. The 
pronote purported to bear the thumb 
impressions of Bhurey Singh and Rup 
Ram. Bhurey Singh denied the thumb 
impressions on the promissory note to 
be his or of his father, Ram Ram. The 
other two sons of Rup Ram also denied 
the thumb impression of Rup Ram 
and said that no money had been ta- 
ken by Rup Ram. The promissory note 
along with certain other documents, 
containing the admitted signatures of 
Bhurey Ram and Rup Ram were 
sent to the thumb impressions expert 
in the office of the Deputy- Inspector- 
General of Police, C. I. D., U. P-/ 
and his report was that the promissory 
note did bear the thumb impression 
of Bhurey Singh, defendant. 

The case was then taken up on 22nd 
November 1933 and the plaintiff was 
examined. An attempt was made to 
prove the report of the thumb impres- 
sion expert by the evidence of the 
plaintiff. The plaintiff by his own evi- 
dence proved the promissory note and 
said tliat Rup Ram also had put his 
thumb-mark on the document. Beni 
Ram. defendant 2. one of the sons of 
Rup Ram, also entered the witness- 
box and he said that neither his fa- 
ther nor his brother had taken any 
loan from the plaintiff. The learned 
Judge by his judgment dated 22nd 
November 1933 decreed the suit 
against Bhurey Singh and against the 
assets of Rup Ram in the hands of 
dcfcndaaits 2 and 3. In his judgment 
he refers to the report of the thumb- 
impression expert ; he says that one 
of the thumb-marks has been proved 
to be of defendant 1 but the thumb- 
mark of Rup Ram could not be de- 
ciphered as it was too much blurred. 

In an earlier part of his judgment, 
the learned Judge observes: j 

plaintiff says the pronote was executed 
by Bhurey Singh and Rup Ram” and 
towards the end the learned Judge 
says; 
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**I believe the plaintiff and hold that Rup Ram 
and his own son, Bhurey Singh, executed the 
pronote.** 

It is argued by learned counsel for 
the defendants-applicants that the re- 
port of the thumb impression expert 
was inadmissible in evidence and the 
learned Judge should not have relied 
upon the report. It is argued by 
learned counsel for the plaintiff-oppo- 
site-party that the learned Judge re- 
lies upon the evidence of the plaintiff 
and even if the report of the expert 
be ignored, there was the evidence of 
the plaintiff, proving the promissory 
.note and the Court below has said 
jthat he believes this evidence. There 
icannot however be the slighest doubt 
that the judgment of the Court below 
is influenced to a great extent by the 
report of the expert and which report, 
it is conceded, is inadmissible in evi- 
dence. It is not possible for me in 
revision to >say to what extent the 
mind of the learned Judge was in- 
fluenced by inadmissible evidence but 
that it was so influenced, there can- 
not be any question. If a Court wishes 
to rely upon the report of an expert, 
then he should be produced and his 
evidence tested by examination and 
cross-examination in open Court and 
unless it is done, the report does not 
by itself become evidence in the case. 

I therefore allow this application, set 
aside the decree of the Court below 
and send back the record to that 
Court with directions to try the suit 
afresh, paying due regard to the ob- 
servations contained in this judgment. 
If the Court wishes to admit in evi- 
dence the report of the expert, then 
the Court should insist that the plain- 
tiff should call the expert as a wit- 
ness in the case in order that his 
examination and cross-examination be 
conducted in open Court. If however 
the plaintiff is not able to deposit 
the expenses for the summoning of the 
expert, then the Court below should 
scrupulously leave out of considera- 
tion the report of the expert. It will, 
of course, be still open to the Court 
below to believe the plaintiff implicitly. 
Costs here and heretofore will abide 
the event. 

K.S. Application allowed. 


.4 


A. I. R. 1935 Allahabad 143 

Niamatullah, J. 

Saira Khatnn — Appellant. 

V. 

Qutnhiiddin and others — Respondents. 
Second Appeal No. 550 of 1932, De- 
cided on 24th September 1934, from 
decision of Addl. Sub-Judge, Bulaud- 
shar, D/- ISbh March 1932. 

(a) Advancement — Purchase by husband in 
name of wife — There is no presumption of 
advancement in India. 

Where property is purchased by a husband in 
the name of his wife, there is no pre<5umption of 
advancement in India and any one alleging that 
the husband made the purchase for the wifo 
should establish it by evidence other than that 
afforded by the fact that the title deed stood in 
the name of the wife. [P G 2] 

(b) Civil P. C. (1908), S. 66— S. 66 applies 
even where property is claimed against auc* 
tion-purchaser's representative in interest. 

Section GO applies not only to cases in which 
the property is claimed against an auction pur- 
chaser himself but also where it is claimed 
against his representative in interest. 

[P 14G C 1] 

(c) Civil P. C (1908). S. 66— Auction-pur- 
chaser no party to suit and indifferent as to 
which party is entitled to property purchased 
by him — S. 66 does not apply - But if one of 
parties is transferee from auction-purchaser, 
S. 66 applies. 

Where the auction-purchaser is no party' and 
is indifferent us to which of the two contending 
parties is held to be entitled to the property pur- 
chased by him ho being admittedly a mere stake- 
holder, S. GG does not apply. This docs not apply 
to a case where the defendant is a transferee 
under a valid title-deed fiom the auction-pur- 
chaser : 1925 All 47 ; 1925 Cal 30*2 and 192s Cal 
448, Ref. LP UO C 2;i 

(d) Civil P. C. (1908), S. 100 — High Court 
can ignore even a point of law raised before 
it for first time — But where equities of cose 
require that it should give effect to such a 
point even though not raised before, there is 
no bar to its taking cognizance of such 
point. 

It is certainly open to the High Court to ig- 
nore a point eveti of law if it is raised for the 
first time in the High Court. At the same time 
the power of a Court of second appeal to give 
effect to a plain provision of law even though not 
raised in the Courts below cannot be questioned. 
Where the equities of a case require such a course 
to he adopted, there is no legal bar to the point 
being taken cognizance of by the Court itself. 

[P 14G C 2] 

M. A. Aziz — for Appellant. 

K. C. Mital — for Respondents. 

Judgment. — This is an appeal by de- 
fendant 1, and arises from a suit 
brought by the plaintiff-respondent for 
recovery of a share in four properties 
mentioned at the foot of the plaint. 
The trial Court dismissed the plain- 
tiffs suit, but the lower appellate Court 
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has decreed it. The position of the 
parties will appear from the following 
pedigree. 

Asgar Ali 


Mt. >[anini Ausaf Ali 

(daughter) Roshan Ali 

Mt. Fatma ^It. Saira 

Begam (daughter) Defdt. 1. 

1 


I 

Mt. Kaniz 
Fatma (daugh* 
ter) Imtiaz 
Ali 


T 


I 


Nizam Mt. Muhammodi Hafizul Kutubud* 
Uddin Bogum Bab din 

Defdt. 2. Defdt. 3. Defdt. 4. Plaintiff. 

The plaintifT s case as set out in the 
plaint is that the properties detailed 
at the foot of the plaint belonged to 
Roshan Ali though properties Nos. 2 
and 3 were purchased benami in the 
name of defendant 1 and property No. 
4 was purchased at auction by one 
.Abdul Rahman for Roshan Ali and he 
(Abciur Rahman) transferred it to de- 
fendant 1 with whom he was in collu- 
sion. As regards properly No. 1 which 
stood in the name of Roshan Ali him- 
self there is no dispute in app^l, the 
plaintiff being one of the heirs of 
Roshan Ali is entitled to a frantional 
share therein. The suit was contested 
by defendant 1, the appellant, who 
pleaded that the money with which 
properties Nos. 2 and 3 were taken 
belonged to her. but in her evidence 
she admitted that the money had been 
given to her by her husband. As re- 
gards properly No. 4, her case was 
that it had been purchased at an auc- 
tion by Abdul Rahman as her agent. 
It is common ground that Abdul 
man purchased it at an auction and a 
ccrtificaio was grained to him and th^t 
after the deatli of Roshan All Abdul 
Kaliman cxoriited a deed of sale in 
respect of that property in favour ol 
dofeiulanl 1. Abdul Rahman was exa- 
mined as a witness and slated that 
he had in fact received no considera- 
tion from defendant 1 in respect ot Uic 
sale-deed. He also stated that Roshan 
Ali had supplied him with funds tor 
tiie purchase at auction sale and dircc- 
ted liim to transfer it to hts tvifc, 
defendant 1. In accordance with Ro- 
shan All's direction which Abdul Rah- 
man characterises as will he executed 
a .sale-deed in favour of defendant 1 
for an ostensible consideration of 
Rs. 400. The sale-deed was admittedly 
executed after the death of Roshan Ah. 

One other defence was taken by de- 
fendant 1. She .alleged tlrat Roshan 
Mi was not the son of Ausaf .A.h and 
Uiat he was a foundling and was 
brought up by Imtiaz Ah, the husband 


of the sister of Ausaf Ali. It ihas how- 
ever been found by the lower appellate 
Court that Roshan Ali was the son of 
Ausaf Ali. The finding is one of 
fact and cannot be questioned in 
second appeal. If it had been found 
othenvise the plaintiff would not have 
been entitled to inherit any part of 
Roshan Ali’s property.; The plaintiff’s 
right to a share in the properties in 
dispute cannot therefore be disputed, 
if they belonged to Roshan Ali. The 
only question is whether the same be- 
longed to Roshan Ali. As already 
stated, there is no controversy as re- 
gards property No. 1. The arguments 
before me related to the other thr^ 
properties. The trial Court was of opi- 
nion that in the absence of evidence 
to the contrary it should be presumed 
that Roshan Ali purchased the pro- 
perties in question for the benefit of 
his wife and tlxat the plaintiff not hav- 
ing rebutted that presumption his suit 
is liable to be dismissed. Accordingly 
that Court dismissed the plaintiff’s suit. 
The lower appellate Court referred to 
certain cases and held that where pro- 
perty is purchased by a husband in the 
name of his wife there is no presump- 
tion of advancement in India and that 
any one alleging that the husband 
made the purchase for the wife should 
establish it by evidence other than that 
afforded by the fact that the title-deed 
stood in the name of the wife- In 
my opinion the lower appellate Court 
has taken a correct view of the law 
on the subject. 

The evidence in the case leaves no 
doubt that properties Nos. 2 and 3 
were purchased by Roshan Ali through 
Abdul Rahman who directed to obtain 
title-deeds in the name of the api>el- 
lant. There is in these circumstances 
no presumption that Roshan Ali had 
the title-deeds obtained in the name or 
his wife as he desired her to become 
the owner of the property. It is true 
that one of the modes by which a man 
desires to make lus wife the owner of 
property which he purclrases ^ 

third person is to take a deed in her 
favour, in wliich case the transaction 
properly analysed amounts to a gift by 
the husband to the wife of ^he fund 
with which the property is purchased 
and wliatcvcr part he takes in the 
transaction itself is on her behalf as 
her agent. It is however a natter ot 
evidence as to whether he intended 
that the wife should become tlic ovvner 
of the property which is purchased at 
his instance or that he made a gift ot 
the money with which it was purchased. 
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Though the learned Subordinate 
Judge enunciated the law correctly he 
observed in the course of his judgment 
that: 

'“there appears however no evidence or circum 
•stances in this case which can favour the defen- 
dant’s contention exclusively or be incompatible 
with her ostensible ownership.’’ 

At another place he ^said that : 

“Abdul Rahman who was admittedly the 
Tight hand man of Roshan Ali and through whom 
Roshan Ali had purchased all this property 
swears that Roshan Ali was their owner and 
that the name of defendant 1 in the sale-deeds 
was merely benami.’’ 

I have referred to the evidence of 
Abdul Rahman and liave not been able 
to find any statement to the effect 
mentioned by the learned Subordinate 
Judge. All that he says .is that pro- 
perties Nos. 2 and 3 were taken by 
him with funds belonging to Roshan 
Ali and that as desired by^ Roslian Ah 
the title-deeds were taken in the name 
of defendant 1. In answer to ques- 
tions put by the Court he stated that 
he could not. say whether Roslian Ali 
had taken the properties in the name 
of his wife because he desired to make 
her the owner thereof, or because he 
was in service and did not like to 
make it appear that he had purchased 
properties. Roshan Lai was in service 
in Gwalior State. Defendant 1 was 
living with him there. The properties 
were purchased in the district of Bu- 
landsliahr where Abdul Rahman was 
omployed as Ahalmad. It may be that 
the learned Subordinaate Judge infer- 
red from Abdul Rahman’s evidence 
that Roshan Ali was the owmer and 
defendant 1 was benamidar. But the 
learned Subordinate Judge was not 
right if his observation implies that 
there is no evidence or circumstances 
in this case which may be indicative 
of the fact that Roshan Ali desired 
to make his wife the owner of the 
properties purchased by him through 
Abdul Rahman. To my mind the fact 
that Roshan Ali had no children and 
that the plaintiff and his. sisters who 
were his prospective heirs besides de- 
-fendant 1 were not near relatives are 
circumstances which have evidential 
value on this question. If this were a 
first appeal I would have considered 
the question whether in all the cir- 
cumstances of the case an inference of 
Roshan All’s intention to make defen- 
dant 1 the owner of the property 
should be drawn from them. I might 
have arrived at my own finding even 
in second appeal on this question of 
fact if I were satisfied that the learned 
Subordinate Judge overlooked these 
•circumstances. But other parts of his 
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judgment show that these facts were 
present in his mind. In saying that 
there is no evidence or circumstance 
to rebut the prima facie ownership of 
Roshan Ali the learned Judge probably 
meant that the facts mentioned above 
are not of any weight. In this view 
I accept the finding of fact though 
with a certain amount of reluctance. 

The case as regards property No. 4 
stands on a somewhat different footing. 
As already stated the property was 
purchased at an auction sale by Abdul 
Rahman with funds belonging to Ro- 
shan Ali. The former transferred it to 
defendant 1 after Roshan All’s death 
under a isale-deed which is couched in 
the usual terms and declares tliat he 
had purchased the property to which 
it irelates at an auction and was trans- 
ferring it to defendant 1 in considera- 
tion of Rs. 400. It is of importance to 
notice that Abdul Rahman asserts in 
The sale-deed to be the owner by virtue 
of the auction sale and professes to 
transfer his rights whatever they were 
to defendant 1. In the Courts below 
no distinction was made between pro- 
perty No. 4 and properties Nos. 2 and 
3 all of which were dealt with on the 
footing o-f benami transactions. The 
memorandum of appeal in this case 
also did not raise any other question. 
In the course of arguments my atten- 
tion was arrested by para. 8 of the 
plaint which juns as follows: 

“Munshi Abdul Rahman, Karkun of Roshan 
Ali, purchased at an auction-sale a house, men- 
tioned against No. 4 at the foot of the plaint, for 
Roshan Ali with the latter’s money, and it is ad- 
jacent to the residential house, mentioned 
against No. 1 at the foot of the plaint. After 
Roshan All’s death defendant 1, in collusion 
with iSfunshi Abdul Rahman, the Karkun, con- 
trary to the rights of the heirs, obtained a sale- 
deed in her favour alone.” 

It appears to me that the plaintiff 
stands non-suited by his own allegation 
having .regard to the provisions of sec- 
tion 66, Civil P. C. 1-Ie clearly claims 
property No. 4 on the allegation that 
Abdul Rahman the auction-purchaser, 
was a benamidar for Roshan Ali and 
that in collusion with defendant 1 
Abdul Rahman transferred his rights 
to her instead of two other heirs in- 
cluding the plaintiff. In my opinion 
S. 66, Civil P._ C., is in terms appli- 
cable. It provides that: 

“no suit shall be maintained against any person 
claiming title under a purchase certified by the 
defendant in such a manner as maybe prescribed 
on the ground that the purchases was made on 
behalf of the plaintiff or on behalf of some one 
through whom the plaintiff claims.” 

The plaintiff claims through Roshan 
Ali. His case is that Abdul Raliman 
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had purchased on behalf of Roshan 
All. The suit which has given rise to 
this appeal was instituted against de- 
fendant 1 who holds a deed of trans- • 
fer from Abdul Ra.hinan and is to that 
extent his representative in interest. 

S. 66 in my opinion applies not only 
to cases in which the property is claim- 
ed against an auction purchaser him- 
self, but also where it is claimed against 
his representative in interest. 

The learned advocate for the res- 
pondents has argued that defendant 1 
claimed the property on the same al- 
legation as the plaintiff, treating Abdul 
Rahman as a benamidar for her. This 
is not correct. Her case is that Abdul 
Rahman purchased the property for 
her as her agent. Though the sale- 
deed is not specifically referred to in 
her written statement she produced it 
in support of her case. In my opinion 
taking the written statement with the 
sale-deed produced by defendant 1 it 
is clear that she is cl iiming title under 
a purchase certified by the Court with- 
in the meaning of S. 66, Civil P. C. 
The learned advocate for the respon- 
dents relies on 1917 Mad 365 (1). In 
that case there was no transfer or 
assignment by the auction-purchaser 
in favour of the defendant. The auc- 
tion-purchaser was no party and the 
case of both parties was that he was 
a benamidar. TJie auction-purchaser 
had executed a deed of release in 

favour of the dc^’endants. The learned 
Judges took care to point out fp. 1001 
of 33 I C), that the deed executed by 
the auction-purchaser was only a deed 
of release pure and simple whereby 
the executant renounced a claim, but 
conveyed no title. Tlicy proceeded to 
observe that ‘dcfcndanl 1 cannot 
therefore pose as an assignee ot the 
rbdus of” the a.uciion-purchascr. In 
the rase before me the position is dil- 
ferent as I ha\e already indicated. 
Defendant 1 is a transferee in rca 
Lsensc of the tenn. The fact that Abdul 
Rahman received no consideration from 
her can make no clilfercncc. Abdul 
Rahman Inlcndcd to transfer the P^o- 
nerty to her and did transfer it. A 
third person such as the piainulf can- 
not n,ssail the vali-iity of the deed on 
the cround tha.t as between the parties 
to it there wa.3 no consideration 

'\nolhcr cn.se relied on is 1925 .All 47 
f2 \vhi( h followed 1923 Cal 302 (3). 

1917 Mad 

* 'ins- 33 1 c 1000. 

2 . Jaml-u Pass v. Jai Prakish, 1925 A1M7=82 

8 S^^radiiidu v. Gosta Behaii, 1923 Cal 302=75 
'i C 106. 


In none of these cases the defendant 
was either the auction-purchaser or a 
transferee of the auction purchaser. He 
could not be considered to be claim- 
ing title under the sale certificate. 
Same was the case in 1928 Cal 448 (4). 
These cases may be authorities for the 
proposition that where the auction- 
purchaser is no party and is indifferent 
as to which of the two contending 
parties is held to be entitled to 
property purchased by him he being 
admittedly a mere stake holder S. 66 
does not apply. They do not apply 
to a case where the defendant is a 
transferee under a valid title-deed from 
the auction-purchaser. 

The learned advocate for the res- 
pondents protested against this part 
of the case being disposed of with 
preference to S. 66, Civil P. C., ^vhich 
was not relied on in any of the Courts 
below. It is certainly open to me to 
ignore a point even of law if it is 
raised for the first time m this (^urt. 
At the same time the power of a Court 
of second appeal to give effect to a 
plain provision of law even though not 
raised in the Courts below cannot be 
questioned. Where the equities of a 
case require such a course to be adopt- 
ed there is no legal bar to the point 
being taken cognizance of by the Court 
itself. In taking this point I was in- 
fluenced by the consideration that de- 
fendant 1 is the widow of Rf>shan Ah; 
he had expressly asked Abdul Rahman 
to convey this property to her M'hom 
he would naturally prefer to the plain- 
tiff and the other heirs who are other- 
wise not very near relations. It is 
more equitable to give effect to his 
wishes if it is possible to do so as 
I think it is by invoking the aid oi 
S. 66, Civil P. C. The result is that 
I allow this appeal in part and nmdity 
the decree of the lower appellate Court 
by dismissing the plaintiff’s suit as re- 
gards property No. 4. In other 
its decree shall stand. The 
respondent shall have 3/4^^? 
costs from defendant 1 who 
l/4th of her costs from the plaintiff- 

N. B. — Leave to appeal under me 
Letters Patent is granted to the plam- 
liff, but not to the defendant. 

g Appeal allowed, 

4 . 18=108 I C 585=55 Cal 1070. 
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SuijAIMan, C. J. and Gang a Nath, J. 

Ahmad Ullah Khan and another — Ob- 
jectors — Appellants. 

V. 

Ahsan Ali Khan — Respondent. 

First Appeal No. 182 of 1933, trea- 
ted as Civil Revn. No. 665 of 1934, De- 
cided on 3lst October 1934, from order 
of Addl. Dist. Judge, Cawnpore, D/- 15th 
July 1033 

(a) Charitable and Religious Trust Act (14 
of 1920), S. 7 — Application under — Judge 
should not dispose of matter without allow* 
ing parties to produce evidence — When he so 
does, there is irregular exercise of jurisdtc* 
tion. 

Where an application is filed under S. 7, the 
District Judge should not dispose of the matter 
without allowing the parties to produce any evi- 
dence and without going into the points which 
are in controversy ; where ho so disposes of it, 
then it is a material irregularity in exercise of 
jurisdiction. [P 147 C 2] 

(b) Charitable and Religious Trust Act (14 
of 1920), S. 7 — Order on application under 
S. 7 is neither decree nor appealable order. 

The order of the District Judge on an applica- 
tion under S. 7 cannot bo treated as a decree and 
under no provision of the law can it be regarded 
as an appealable order. [P 14!^ C 1] 

Ahhtar Hutain Khan — for Applicants 

K. Ma^iud Hafian — for Opposite Party 

Judgment. — This is an appeal by cer- 
tain objectors to an application ori- 
ginally filed under S. 7 of Act 14 of 
1920. The applicant alleged that Mt, 
Haji Begam had dedicated certain pro- 
perty and prescribed a certain line of 
mutwallis and the applicant was the 
mutwalli of the trust property. He 
asked for numerous directions to be 
given to him by the Court in his ad- 
ministration of the trust property. His 
main point was that the income of 
the trust property had been reduced 
considerably and that there should be 
proportiona' e reduction under all heads. 
He also wanted a declaration in fa- 
vour of his sonSj that they were equally 
entitled to certain allowances. 

The application was opposed by cer- 
tain beneficiaries under the deed of 
trust who denied the pedigree set up 
by the applicant, denied the fact that 
the applicant was a trustee, denied 
that the income had been in any way 
reduced, denied that the applicant’s 
sons were entitled to any allownnces 
and also denied the jurisdiction of the 
District Judge to entertain the applica- 
tion on the ground inter alia, that the 
trust was not a public trust at all. 

The learned Judge has disposed of 
the matter without allowing the parties 
to produce any evidence and without 
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going into the points which were in 
controversy. He has not held that the 
applicant is entitled under the deed of 
trust to be the mutwalli, but inasmuch 
as he is in possession of the trust 
property he has assumed that he is a 
mutwalli. He has not gone into the 
question whether the pedigree isct up 
by the applicant or that set up by the 
objectors was correct, nor has he con- 
sidered the question whether the in- 
come has in point of fact been at all 
reduced. He has found in favour of 
the objectors that the wakf was not a 
public trust, but was a private trust, 
although part of the income, at any 
rate, was fixed for religious and chari- 
table purposes. He has not considered 
whether on that ground the wakf should 
be considered as partly public and 
partly private. He has treated the ap- 
plication as if it were not made under 
Act 14 of 1920, but were a mere peti- 
tion to him in his capacity as the 
Judge of the principal civil Court of 
original jurisdiction, who has taken the 
place of the Q^zi under the Mahome- 
dan law, for directions and lias con- 
sidered that he has jurisdiction to give 
such directions to a trustee. Perliaps 
this part of the view taken by him 
cannot be seriously challenged. 

Without trying the case and without 
giving any opportunity to the parties 
to substantiate their respective cases, 
the learned Judge has merely expressed 
an opinion on a pure question of law 
in the following words: 

“In oa<;e of decrease of income, all the expen- 
ses provided for by the waqf should be propor- 
tionately reduced. ’ 

• In support of this view he has relied 
on a passage in Mr. Amir AH’s Maho- 
mednn Law, p. 381, based on the autho- 
rity of Ruddul Muhtar Vol. 3, p. 670, 
viz., that in case of dc'crcase of incom,e 
from the wakf property all the ex- 
penses fixed by the wakf should be 
pr^po-tionatcly reduced. This opinion 
has been expressed without reference 
to the terms of the particular deed of 
trust in question. 

It scoins to us that there has been 
a mr'iterlil irregularity in exercising 
jurisdiction in this case. The learned 
Judge should not have expressed an 
wi-hout allowing the parties to pro- 
duce evidence. Even if it be assumed 
that the applicant as a dc facto trustee 
had a locus standi to approach the 
D:s‘rict Judge, the learned Judge 
should not have expressed his opinion 
m a general way, but should have 
based it on the terms of the parti- 
cular deed. We do not think that the 
learned Judge meant to lay down that 
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all the items of expenditure and all 
allowances and maintenances mention- 
ed in the deed stand on the same 
footing" and they must all be reduced 
proportionately. Of course, where in 
the deed itself there is priority given 
to some items and they have to be 
met in the first instance and the others 
have to be mot out of the balance in 
hand, it will be impossible to say that 
the items in all such groups stand on 
the same footing. The learned Judge 
has not examined the terms of the 
document and it seems prima facie that 
the general proposition of law as stated 
by him would not be applicable to 
the terms of this particular document 
where the items of expenditure have 
been classified into groups with priori- 


ties. ^ . 

On the whole we are of opinion that 

the best course is to set aside the 
order of the District Judge and send 
the case back to him for disposal ac- 
cording to law. The order of the Court 
below cannot be treated as a decree 
and under no provision of the law can 
it be regarded as an appealable order. 
Accordingly no appeal lies to us. But 
as there has been a material irregula- 
rity in the exercise of jurisdiction and 
a case has certainly been decided, we 
have jurisdiction to interfere on the 
revisional side. The applicants may 
have the costs of this revision from 
the respondent who will recoup himself 
out of the income of the trust pro- 
perty, treating llic same as part of 
the Icgitiinalc expenses of manage- 
ment. 

T^.s. Case remandeiL 
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BA.JI‘AI, J. 

Koola — Applicant. 

v. 

L. Chimman /.o/— Opposilo Tarty. 
Civil Kevn. No. 139 of 1931 Doculed 
on 30tli October 1931, from decision of 
Small Cause Court .ludgc. xlfira, O/- did 

October 1933. ^ ^ r«..ri <5 Act 

((,) Provincial Small Cause Act 

S 23 Small Cause Court Judge is 

ionfpitent to decUe ques.ion of title - Bui 
th^rrintricale question of l.tle .s .nvolvcd, 
U should not be decided summarily but Judge 
shou°d return plaint for presentation to 

'°™cUon"‘lfs°m'i« that a Small Cause Court is 
compotcut to decide a question of title but wbei, 
hoXoM finaUy actcrniino tiio sumo and not 
cui-sorv niannor. it is not always convenient 
w -t Small' Cause Couvt Jiut-c to clcculc an in- 
irk-itc finest ion of lille and the object of S. 2.B is 
to nV-ct cases in which the Judge is satisfied 


that the question of title is so intricate that it 
should not be decided summarily and then it 
should return the plaint for presentation to a 
proper Court: 14 J C 2, Eef. [P 149 C 1] 

(b) Provincial Small Cause Courts Act 
(1887), S. 23— Under S. 23 it is not neces- 
sary that plaintiff and defendant should be 
rival claimants to property. 

Under S. 23 it is not necessary that there 
must bo a dispute of title to immovable property 
between the plaintiff and the defendant, each 
setting up title in himself before the question of 
returning the plaint for presentation to the pro- 
per Court arises. Under it the inquiry is limit- 
ed to the right of the plaintiff and to the relief 
claimed by him and it is the right of the plain- 
tiff and the relief claimed by him which has got 
to be considersd. There are no words which 
would justify the inference that the plaintiff and 
the defendant should be rival claimants to the 
immovable property: 1925 Oudh 087, Diss. from.i 
1921 Lah 91; 1926 All 344 and 1926 Nag 276, 
Bcf. CP 150 C IJ 

M. Tj. Chaturvedi — for Applicant. 

J. Stvaruj ) — for Opposite Party. 

Orfler. — This is a defendant's appli- 
catio.. in revision against a decree 
passed against him by a Judge of the 
Small Cause Court at Agra. The plam- 
tiff brought a suit for the recovery of 
a sum of Rs. 45 against the defendant 
on the allegation that the said sum 
was clue for arrears of rent for seven 
months: the rent was claimed at the 
rate of Rs. 10 a month for two months 
and Rs. 5 a month for five months. 
It was said that the plaintiff was the 
owner of two shops which the defen- 
dant had taken on rent, but about 
the end of March 1933 one of the 
shops w^as sold at an auction ^d Pt^" 
ch.'iscd by a third party and thus the 
defendant was liable to pay the rent 
of only one of the shops after the 
auclion-salc. The defence was that 
only one month’s rent was due and 
the defendant thus admitted the lia- 
bility to the extent of Rs. 10. He 
w'cnt on to say that for the last six 
months the shops w'crc in the owTier- 
ship of a third person w^ho Iiad pur- 
cliascd them at an auction-sale and 
the rent had been regularly paid to 
this third person. It was then said 
that as the title of the plaintm to the 
shops was denied, the plaint should 
have been returned for presentation to 
a Court, having jurisdiction to deter- 
mine the title. 

The Court below has held tluit the 
plainliff w'as entitled to the rent of 
both the shops for one month and one 
of the shops for five months and on 
this calculation it has given a decree 
to ihc plaintiff for Rs. 35. It is con- 
tended in revision by the defendant 
that a question of title w^as raised in 
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the suit and if the Small Cause Court 
Judge intended to decide that ques- 
tion he should have decided it not 
in a summary manner, but after hav- 
ing asked the parties to produce all 
relevant evidence on the question and 
to have considered them thoroughly 
The learned Judge in the present case 
observes: “I, as a Small Cause Court, 
need not go deep into the question.” 
This shows that the learned Judge de- 
cided the question of title in a sum- 
mary manner. Under S. 23, Provincial 
Small Cause Courts Act, when the 
right of a plaintiff and the relief claim- 
ed by him depends upon the proof 
or disproof of a title to immovable 
property or other title which such a 
Court cannot finally 'determine, the 
Court may, at any stag:e of the pro- 
ceedings, return the plaint to be pre- 
sented to a Court having jurisdiction 
to determine the title. This .shows 
that a Small Cause Court is competent 
to decide a question of title, but then 
he should finally determine the sanie 
and not in a cursory manner as it 
has done in the present case. It is 
not always convenient fora Small Cause 
Court Judge to decide an intricate 
question of title and the object of the 
above provision is to meet cases in 
which the Judge is satisfied that the 
question of title is so intricate that it 
should not be decided summarily and 
then it should return the plaint for pre- 
sentation to a proper Court. In 14 I C 
2 (1), the Additional Judicial Commis- 
sioner of Oudh held that: 

“ where in a suit brought in a Small Cause 
Court, the defendant raises a question of title, it 
is espodient or the Court to return the plaint 
for presentation to a Court competent to de- 
cide such a question.” 

In the present case the question of 
title depended upon a consideration of 
a number of documents. The pica of 
the defendant was that the two shops 
had been mortgaged to a stranger who 
in execution of his mortgage decree 
had purchased the shops at an auction- 
sale. It was necessary to consider the 
boundaries contained in the mortgage- 
deed, the decree, the sale cerliticate 
and the dakhalnama. Admittedly in 
the present case the learned Judge says 
that he need not go deep into the 
question and he has considered only 
the sale certificate in favour of the 
stranger and in a summary manner 
held "that as the dakhalnama clashes 
with the sale certificate, the former 
document is not worth any reliance. 
This was therefore a case in which the 

1 Hira Lai v, Ikiobammad Sbarafat Ullali, 

11 I C 2. 


question of title ought to have been 
decided by a competent Court other 
than the Small Cause Court. 

It was contended by learned counsel 
for the opposite pai'ty that the learned 
Judge of the Court below was com- 
petent to decide the question of title . 
and as a matter of fact decided the I 
same after considering the evidence on 
the record. I do not agree with this j 
contention in view specially of the ■ 
statement made by the learned Judge 
himself that he does not propose to 
go deep into the question. It was 
brought to my notice that several im- 
portant documents like the mortgage- 
deed, the decree in the mortgage suit, 
the dakhalnama and the Sarkhat in 
favour of the stranger have not been 
considered and discussed by the Court 
below. 

It was then contended by the oppo- 
site party that there must be a dis- 
pute of title to immovable property 
between the plaintiff and the defen- 
dant, each setting up title in himself 
before the question^ of returning the 
plaint for presentation to the proper 
Court arises. In this connexion reliance 
was placed on 1925 Oudh 687 (2), 1921 
T.ah 91 (S'), 1926 Nag 276 (4) and 
1926 All 344 (5). The definite basis 
of all these decisions mentioned above, 
e.xcept the Oudh case was that the 
defendant was estopped from pleading 
the right of a third party by reason 
of S. 116, Evidence Act, which says 
that during the continuance of a ten- 
ancy a tenant of immovable property 
shall not be permitted to deny that 
the landlord of such tenant had at 
the beginning of the tenancy a title to 
such immovable property. In all these 
cases the tenant wanted to deny the 
title of the plaintiff at the time when 
the tenancy was created and it was 
obvious that under S. 116, Evidence 
Act, he could not be permitted to do 
so. This was also the basis of the 
decision in the Oudh case, but Dalai, 
J. C., went on to observe that: 

'■ the question at issue was one of tenancy and 
not of title and that the defendant did not say 
that he was the owner of the premises. He 
claimed ownership for a third person and that 
was no question of title between the parties.” 

With great respect I am unable to 
agree with this interpretation of S. 23, 

2. Dhani Ram v. Maikoo Lai, 1925 Oudh GS7 = 

ST I C 266 . 

3. Libhu Ram v. rkfool Chand, 1921 Lah 01=00 

I O 31 '.). 

4. Chandrabha'-’a Lai v. Eakarani, 102G Na" 

270=02 1 0 7 35. 

5. Mohammad llvas v. Hari Ram, 192G All 341= 

93 I C S20. 
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Provincial Small Cause Courts Act. 
The words used therein are: 

When thecrigbt of a plaintifT and the relief 
claimed by him in a Court of Small Causes de- 
pended upon the proof or disproof of a title to 
immovable property.” 

The inquir>’‘ therefore is limited to 
the right of the plaintiff and to the 
relief claimed by him and it is the 
right of the plaintiff and the relief 
claimed by him which has got to be 
considered. There are no words which 
would justify the inference that the 
plaintiff and the defendant should be 
rival claimants to the immovable pro- 
perly. It was finally contended by the 
opposite party that the claim of the 
plaintiff to the extent of Rs. 10 was 
practic.ally admitted by the defendant 
and so far there was no controversy 
and no question of title was to be 
investigated. But it is not possible to 
split the relief claimed by the plain- 
tiff which was for the recovery of a 
larger sum of money and in that larger 
connexion the question of title inter- 
vened. 

The result is that I allow this 
application, set aside the decree of the 
Court below and order that the record 
be returned to the Small Cause Court 
Judge with a direction to him to re- 
turn the plaint to be presented to a 
Court having jurisdiction to determine 
the tiilc. The applicaJit is entitled to 
his costs in this Court. The costs of 
the ('ourt of first instance will be borne 
by the parties. 

K.S. Application allowed. 
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Ba.ti'ai, J. 

ahadeo and others — Plaintiffs Ap- 

plicants. 

V. 

JlauicAisar Dayjal — Defendant — Oppo- 
site Party- 

Civil Revn. No. 87 of 1034, Decided 
on 30tli October 1034, ajjainst order of 
Small Cause Court .‘fudge, Allahabad, 
D/- 1st Noveml^er 1033. 

Mortgage — Promissory note — Contempora- 
neous lease of land to promisee by promissor 
and promisee to set off rent for interest due 
by promissor— Held it was not usufructuary 
mortgage and promisee v/as entitled to sue 
for recovery of money on piomissory note. 

'J'lic (lefontbrnl li:ul oxeciitcd a promissory note 
in plaintilf’s favour. Diero was a contempora- 
iK'Otis traii'action between Ibo parties viz., a 
lease by the defendant toplaintilT. The deftMidant 
covenanted tb.nt Ibo plaintiits would remain 
in ]>ossess'on of the land and woubl not bo 
bound to pay any rent to the defendant but 
would be entitled to sot if oil loward.s the amount 


of interest that was payable by the defendant to 
the plaintifis: 

Held: that unless there was a transfer of an 
interest in the specific immovable property for 
the purpose of securing payment of money ad- 
vanced, there can be no usufructuary mortgage 
and that the lease was not for the purpose of 
securing the payment of principal money ad- 
vanced but was only an arrangement for tbe 
payment of interest. Rerice the two transactions 
did not amount to a usufructuary mortgage and 
plaintiff was entitled to institute suit fortcco-_ 
very of sum on promissory note: 1930 /ili 376, 
Itel. on. [P 151 O 1] 

S. B. Johari — for Applicants. 

Avihika Prasad Dube — for Opposite 
Party. 

Order. — Plaintiffs’ suit for the re- 
covery'^ of a sum of Rs. 200, due on 
a promissory note executed on 26th 
April 1929 has been dismissed by the 
Small Cause Court Judge of Allahabad. 
The plaintiffs’ allegation was that the 
defendant had executed a promissory 
iiotc in their favour for Rs. 300, that 
the interest on the promissory note 
had been regularly paid by reason of 
a contemporaneous transaction having 
been carried into effect and that Rs. 
100 towards principal had been paid 
and therefore the sum due to the plain- 
tiffs was Rs. 300. It is necessary to 
mention this contemporaneous transac- 
tion. It was a lease by the defendant 
of certain muafi plots of three bighas 
for a period of three years. The rent 
reserved was Rs. 24 per biglia per 
year or Rs. 72 for the entire land 
leased. The interest on the bond was 
at the rate of Rs. 2 per cent per 
mensem and thus the interest also 
comes to Rs. 72 a year. The defen- 
dant covenatited that the plaintiffs 
would remain in possession of the three 
bighas and would not be bound to pay 
any rent to the defendant, but would 
be entitled to set it off towards the 
amount of interest that was payable 
by the defendant to the plaintiffs. The 
lease was for a period of three years. 
It appears -that Rs. 100 was paid by 
the defendant to the plaintiffs and the 
latter gave up possession over one 
bigha. 

The contention of the defendant was 
that the two transactions, namely, the 
promissory note and the lease have got 
to be considered together and that 
considering them together, they Am- 
ount to a usufructuary mortgage and 
ilicrcfore the plaintiffs were not en- 
titled lo recover the piincipal amount 
as long as they were left in peaceful 
possession of the plots. Let it be noted 
that it was nobody’s case that the- 
plots leased were occupancy holdings 
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or of such a nature that their transfer 
■was in contravention of the provisions 
of the Tenancy Act. The Court below 
has accepted this contention and has 
come to the conclusion that as the 
plaintiffs have admitted that they are 
in possession of the two bighas of 
fields, their suit for recovery of money 
was not maintainable. In revision by 
the plaintiffs, it is argued that even 
though the two transactions may, when 
combined, resemble a usufructuary 
mortgage, but they do not amount to 
a usufructuary mortgage as contem- 
plated by the Transfer of Property 
Act and therefore there was nothing 
to prevent the plaintiffs from bringing 
a suit for the recovery of the money 
due under the promissory note. Reli- 
ance was placed by learned counsel for 
the applicant on the case of 1930 All 
375 (1). The facts of that case were 
very similar to the facts of the present 
case and in that case Niamatullah, J., 
held that : 

“the two transactions did not amount to a usu- 
fructuary mortgage and therefore the plaintiff 
was entitled to the principal due on the foot 
ot the note.” 

The ratio decidendi was that unless 
there was a transfer of an interest 
in the spccilic immovable property for 
the purpose of securing payment of 
money advanced, there can be no usu- 
fructuary mortgage. There as well as 
in the present case, the lease was not 
for the purpose of securing the pay- 
ment of principal money advanced, but 
was only an arrangement for the pay- 
ment of interest. I can see therefore 
no bar to the plaintiffs’ instituting the 
present suit for the recovery of the 
sum of Rs. 200. The result therefore 
is that I allow this application, set 
aside the decree of the Court below 
and decree the plaintiffs’ suit with costs 
in both Courts. 

K.S. Ap2>licatio7i allowed. 

iT'Chotey Lai v. Molinanian, 1930 All 375=127 

1 C 425. 
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Young, J. 

Mt. Beni Kunwai — Plaintiff — Appel- 
lant. 

V, 

Shah Mohammad Ahsan Ullah — De- 
fendant — Resi)on(leut. 

Second Appeal No. 891 of 1930, Deci- 
ded on (>th December 1933, trom deci- 
sion of Dist. Judge, Gha/dpur, D/- 5th 
March 1930. 

Agra Tenancy Act (1901), S. 165 (1) — Co- 
sharer deriving profits from plot in abadi — 


He must account for profits to general body 
and such profts are divisible among general 

body of cosharers. . 

A cosharer in a mahal occupies a house in the 
abadi by tho license of the other cosharers, and 
so long as ho occupies only his correct share of 
the abadi, he would not be responsible to the 
other cosharevs for any profits. This might be 
otherwise if he was occupying a larger share in 
the abadi than he wou d be strictly entitled to. 
Where however the cosharer derives profits from 
his plot in the abadi, there is no reason why he 
should not have to account for those profits to 
the general body and w\)ere, the plot of land had 
yielded profits by the production of crops, there 
can be no reason why those profits should not 
be divisible among tho general body of cosharors. 
The mere fact that the profits are obtained from 
the abadi area makes no difference in law. 

[P 151 0 2; P 152 0 1] 

K. Verma — for Appellant. 

Shah Zamir Alam—lor Respondent. 

.Judgment. — This is a second appeal 
from the decision of the learned Dis- 
trict Judge of Ghazipur. The plain- 
tiff brought an action for recovery of 
her share of profits of a .mahal 
under the old Tenancy Act. The re- 
venue Court decreed the suit. The 
lower appellate Court has dismissed 
the suit. 

The dispute concerned a plot of land 
in the abadi of the village. The plain- 
tiff and the defendant are co-sharers 
in the mahal. The defendant liad a 
house in the abadi in which he lived. 
In the years 1330, 1331 and 1333 Fasli, 
the house having disappeared, the land 
was cultivated by the defendant 
through some sub-tenants. The lower 
Courts have found tliat the plaintiff’s 
share of the profits for the three years 
if recoverable, amounted to Rs. 22 
odd. The lower appellate Court came 
to the conclusion that as this was 
abadi land and the plot had been used 
for a house by the defendant, the pro- 
fits arising in these three years would 
not be divisible among the general 
body of co-sharers. 

In my opinion, the lower appellate 
Court is wrong in law. S. 165 (1) of 
the Act of 1901, says that a co-sharer 
may sue another co-sharer for settle- 
ment of accounts and for his share of 
profits of a mahal or any part thereof. 
A co-sharer in a mahal occupies a 
house in the abadi by the license of 
the other co-sharers, and so long as 
he occupies only his correct share of 
the abadi, he would not be responsible 
to the other co-sharers for any pro- 
fits. This might be otherwise if he 
was occupying a larger share in the 
abadi than he would be strictly en- 
titled to. Where however the co-sharer 
derives profits from his plot in the 
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abadi, there is, in my opinion, no rea- 
son why he should not have to account 
for those profits to the general body, 
and where, as in this case, the plot 
of land had yielded profits by the 
production of crops, there can be no 
reason why those profits should not 
be divisible among the general body 
of co-sharers. The mere fact that the 
profits arc obtained from the abadi 
area makes no difference in land. It may 
well be that even if there was a house 
on the plot and the co-sharer obtained 
profits by letting that house to a 
tenant, those profits would also be di- 
visible among the general body. 

In this view of the matter the ap- 
peal must be allowed. The decree of 
the lower appellate Court is set aside 
and that of the trial Court restored. 
The appellant will have her cost? 
throughout. As this appears to be a 
point on which there is no authority, 
leave is allowed to appeal in Letters 
Patent. 

K.S. Apjyeal alloived. 
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Kekdall, J. 

Stihhdco — Plaintiff — Appellant. 

v. 

Donfjcr and others — Defendants — Res- 
pondents. 

Second Appeal No. 139 of 1931, Deci- 
ded on 18th December 1933, from deci- 
sion of Addl. Dist. Judge, Aligarh, D/- 
24th November 1930. 

Occupancy Rights — Sale of well appurte- 
nant to occupancy holding is illegal — Equally 
so total destruction of it. 

Tlvo .<:ilo of :v well sij)])urtonnnt lo i\n occupancy 
holdiuf' hy auclion in execution of a decree is 
contrary to the provisions of the .Sjrra Tenancy 
Act and the fact that there a decision of the 
exeention Court to the contrary \vill be of no 
avail; and the purchaser lias no riglit to remove 
the tirieks and other materials of the well because 
if a transfer by a sale is illegal, the total destruc- 
tion of the well as such must a fortiori bcilloj'al. 

[P 152 C 2; P 153 C 1] 

O. A(/anraIa and H. Aaarwala for 
Appellant;. 

Judgment.— The plaintilf-appcHant in 
the suit from which this appeal arises 
had bought a well from one Bhopal, 
wlio had purchased it at an auction- 
sale in execution proceedings in which 
i)onger and Narain Lai, respondents 1 
and 2. were the judgment-debtors. 
They had made an objection to the 
sale of the well in tliosc proceedings, 
hut the matter was decided against 
them, and they failed lo bring a suit 
for establishing their alleged right. 


They afterwards continued to use the 
well for irrigation purposes and con- 
sequently the plaintiff -appellant brought 
the present suit for damages and an: 
injunction. The Courts below have de- 
cided that the well was not transfer- 
able by sale in execution of a decree 
in spite of the decision of the execut- 
ing Court, and they have therefore held 
that the plaintiff-appellant had no right 
to sue. 

No one has appeared in this Court 
on behalf of the respondents, and it 
appears from the judgment of the trial 
Court that they did not appear there 
and the suit was heard ex parte. As 
I have already said they did not taTce 
any steps to reverse the finding of the 
execution Court against them, it is 
clear that they have not been at all 
diligent in their o^^^l defence. 

The lower appellate Court held that 
the sale of the well by auction in 
execution of a decree was contrary to* 
the provisions of the -Agra Tenancy 
Act. but it has not referred to an>r 
particular provisions of the Act, andl 
the reasoning appears to be that as an 
occupancy holding cannot be trans- 
ferred in execution of a decree, and 
as this well had been held by the trial 
Court to be appurtenant to the occu- 
pancy holding, the well also could not 
be transferred by sale in this way. 

I have referred to the judgment of 
the trial Court and its finding is that 
the well stood in an occupancy holding 
which was being irrigated by it, and 
it was therefore part and parcel of the- 
holding and could not be sold. The 
plaintiff was well aware of the fact 
that the well in dispute appertained 
to the occupancy holding of the defen- 
dants and therefore its sale was pro- 
hibited by the Tenancy -Act. Mr. 
Girdhari Lai Agarwala, has contended 
on behalf of the appellant that the 
well is not really appurtenant to the 
holding, and that the tenants are still 
in a position to irrigate their fields, 
from it provided that they do so with 
his consent and on payment. He also 
contends that the tenants are bound! 
by the decision of the Court in the| 
execution proceedings. It appears toi 
me that if the sale of the well wasl 
invalid because it was contrary to thel 
provisions of the Tenancy Act, the fact! 
that there is a decision of the exccii-l 
tion Court to the contrary will be ofi 
no avail. It further appears to be clearj 
that the finding to the ctTect that thej 
well was appurtenant to the holding,! 
that is to say, that it was a part i 
of the holding, leads inevitably to the-t 
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S. C. Das— for Applicants. 

Shiva Prasad and Slianhar Sahav 


conclusion that it was no more trans- 
ferrable by auction-sale than the rest 
of the holding. Lastly, it is contended 
that even if the sale of the well was 
legally invalid the plaintiff-appellant 
has at any rate the right in virtue of 
his purchase to remove the bricks and 
other materials of the well. To my 
mind this would amount to a violation 
of the spirit of the Tenancy Act, if 
not of the latter. If a transfer by a 
sale is illegal, the total destruction of 
the well as such must a fortiori be 
illegal. I can find no authority on this 
particular point, but inspite of the 
negligence of the respondents in press- 
ing their pleas both in the Courts 
below and in this Court, I am of opi- 
nion that the decision of the lower 
appellate Court is correct, and the re- 
sult is that I dismiss the appeal with 
costs. Mr. Girdhari Lai Agarwala has 
applied for leave to appeal under 
the Letters Patent and as the question 
before the Court is a novel one, I con- 
sider that permission ought to be given 
and it is given accordingly. 

K.S. Appeal dismissed. 
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Bennet, J. 

Messrs Munna Lai k Sons — Plaintiff — 
Applicant. 

v. 

Chairman Municipal Board — Defen- 
dant — Opposite Party. 

Civil Revn. No. 61 of 1934, Decided 
on 23rd October 1934, against decree of 
Small Cause Court Judge, Jhansi, D/- 
2l8t November 1933. 

(a) U. P. Municipalities Act (1916), S. 128 
(1) (viii) — Octroi — Schedule — Electric fit- 
tings in house come under heading of build- 
ing materials and furniture. 

Electric fittings in a house do come under 
the lieading of building materials and furniture: 
1934 All 550, Dist. [P 153 C 2] 

(b) U. P. Municipalities Act (2 of 1916), 
Ss. 128 (1) (viii) and 160 (1) — Octroi is one 
of other taxes under S. 160 (1) — Fixing of 
octroi duty payable on goods after examining 
them is assessment — And appeal lies to Dis- 
trict Magistrate from such assessment. 

‘Octroi’ is referred to in S. 12S (1) (viii) as one 
of the taxes which may be imposed by a Muni- 
cipal Board. Accordingly it must be one of the 
other taxes under S. IGO (1) which are subject to 
an appeal to tlie District Idagistrate and the pro- 
cess by which an octroi muliarrir examines goods 
and refers to his schedule and comes to the con- 
clusion that cortaiii goods come under certain 
heads of that schedule and should pay a certain 
tax is a process which is correctly described as 
“assessment.” An appeal can be made to the 
District iSfagistrate against an assessment under 
the octroi schedule. [P Ibl C 1] 


Verma — for Opposite Party. 

Order. — This is a civil revision 
brought by a plaintiff against a decree 
of the Small Cause Court in Jhansi. 
The plaintiff imported into Jhansi a 
number of articles on which he was 
charged Rs. 237-7-9. The plaintiff con- 
tends that the articles which he im- 
ported do not come under the headings 
in the octroi schedule under which they 
have been assessed to octroi. The arti- 
cles in question are shown in a num- 
ber of invoices to consist of fuses, 
cables wire, fuse handles, britalu.K fit- 
tings, electric bulbs, etc. The series 
of schedules under which these articles 
have been assessed refer to articles 
made of brass, copper, bronze, rubber 
Nos. 80 to 83, and earthen ware No. 44. 
Some objection was taken that No. 44 
comes under the heading of “building 
materials and furniture” and learned 
counsel argued that electric fittings 
would not come under either of those 
heads. He failed to explain under what 
head of house construction electric fit-j 
tings would come. It appears to me 
that electric fittings in a house do 
come under the heading of buildingj- 
materials and furniture. Learned coun- 
sel argued that an octroi schedule 
should be framed on the lines that 
cveiy single article which might be 
imported into a Municipality on which 
duty was to be levied should be des- 
cribed by name. In other words that 
Britalux fitting should be so mentioned 
and also fuse handles. I do not con- 
sider that this is a possible method of 
framing an octroi schedule. The me- 
thod which is adopted is to use gene- 
ral terms under which the innumerable 
different articles are included and they 
arc classified as regards the metals of 
which they arc composed. 

It would not be possible to frame 
an octroi schedule which would have 
ten millon different kinds of articles 
mentioned. The finding therefore of 
the lower Court that these articles 
come under these headings appears to- 
me to be correct. I am referred by 
learned cf>unsel to a ruling of a learned 
Single Judge of this Court reported in 
1934 .All 550 I'lC That ruling laid down 
that an electric fan motor would not 
come under the term “hardware” in 
an octroi schedule because “hardware” 
referred to articles such as pots and 
panj and domestic appliances and sim- 
ple articles rnadc of metal. The pre- 

i. :siunicip;il Board, Benares v.’ Krislina & ^ 

1934 All 550=143 I C 503. 
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sent case does not involve the term 
“hardware” in the schedule and that 
therefore the ruling’ has no applica- 
tion to the present case. A further 
argument was made by learned counsel 
that the lower Court was wrong in 
stating that S. 164, U. P. Municipali- 
ties Act, 2 of 1916, barred the present 
suit. That section states in subS. (1): 

“No objection shall be taken to a valuation or 
assessment, nor shall the liability of a X’crson to 
he assessed or taxed be questioned in any other 
manner or by any other authority thau is pro- 
vided in this Act.” 

In S. 160 (1) it is provides as fol- 
lows: 

“In the case of a tax assessed upon the annual 
value of buildings or lands or both an appeal 
against an order passed under sub-S. (3) of S. 143 
under sub-S. (3) of S. 147. and in the case of any 
other txx, an appeal against an assessment, or 
any alteration of an assessment, may be made to 
the District Magistrate or to such other officer 
as mav be empowered by the Local Government 
in this behalf.” 

In my opinion this allows an appeal 
to be made to the District Magistrate 
against an assessment under the octroi 
schedule. Learned counsel argued that 
this sub-section referred only to taxes 
on lands and buildings, but the sub- 
section clearly refers to the case of 
any other tax. “Octroi” is referred to 
in S. 128 (1) (8) as one of the taxes 
'which may be imposed by a Municipal 
Board. Accordingly it must be one of 
lihc other taxes under S. 160 (1), which 
are subject to an appeal to the District 
Magistrate. Argument was made by 
|learncd counsel that there is no as- 
sessment in the case of octroi. I con- 
Isider that the process by which an 
joctroi muharrir examines goods and re- 
fers to his schedule and comes to the 
^conclusion that certain goods come 
iuiidcr certain heads of that schedule 
land should pay a certain tax is a 
process which is correctly described as 
“assessment.” Therefore the correct 
iremedv open to the applicant was to 
1 proceed by way of appeal to the Dis- 
,trict Magistrate under S. 160, Muni- 
Icipalities Act, and under S. 164, Muni- 
cipalities Act, the applicant was pre- 
cluded from making the claim in Court 

which he has made. ^ . 

For these reasons I dismiss this ap- 
plication in revision with costs, 
i j- ^ Application dismissed. 
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Niamatullah anp Bennet, JJ. 

L. Ham Nath and another — Defen- 
dants — Appellants. 

V. 

Lala Bam Chandra Mai — Plaintiff — ■ 
Respondent. 

Second Appeal No. 1050 of 1932, De- 
cided on 22nd December 1933, from 
decision of Dist. Judge, Moradabad, 
D/- 9th August 1932. 

Negotiable Instruments Act (1877), S. 1 18(a) 

— Suit on promissory note — Plaintiff failing 
to prove cash consideration but defendant 
admitting execution — Suit should be decreed 

— Promissory note. 

The plaintiff sued on a promissory-note and a 
receipt on which he claimed that Rs. 2,000 cash 
had been lent to the defendants. The defen- 
dants, on the other hand, admitted the execution 
of the promissory note and the receipt but they 
denied that there was a loan of Rs. 2,000 cash. 
The plaintiff failed to prove consideration and 
the defendant also did not prove the allegations 
made by him: 

Held-, that under S. 118 (a) there is a presump- 
tion that every negotiable instrument was made 
or drawn for consideration. That presumption 
applied in the present case and that suit should 
bo decreed. [P 155 C 1) 

N. P. Asthana and B. N. SaJiai — for 
Appellants. 

K. Verma — for Respondent. 

Bennet, J. — This is a second appeal 
by the defendants against a decree 
passed by the lower appellate Court 
in favour of the plaintiff. The plain- 
tiff sued on a promissory note dated 
4th January 1928, and a receipt on 
which he claimed that on that date 
Rs. 2,000 cash had been lent to the 
defendants. The defendants on theother 
hand admitted the execution of the pro- 
missory note and the receipt, but they 
denied that there was a loan of Rs. 
2,000 cash and they pleaded in para. 4 
of their additional picas that their 
wives had undertaken to execute a 
sale-deed in respect of a shop and 
house in favour of one Daroga Prasad 
and that as the wives did not execute 
the sale-deed, for the satisfaction that 
they would not deviate from the con- 
tract Daroga Prasad obtained the pro- 
missory note and receipt in ciuestion 
in favour of plaintiff from the_ defen- 
dants. The evidence was conflicting and 
the lower appellate Court came to the 
conclusion that the defendants had fail- 
ed to prove their allegations. The lower 
appellate Court also came to the con- 
clusion that the pUiintiff had failed to 
prove that there was a cash payment 
of Rs. 2,000. The judgment terminated 
with tills conclusion: 
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“I think on these findings the defendants 
having admitted execution the suit should be 
; decreed, for the defendants have certainly failed 
to prove their case that no consideration passed 
and the burden of proving that case was on 
them.’* 

Under S. 118 (a), Negotiable Instini- 
ments Act, there is a presumption that 
1 every negotiable instrument was made 
or drawn for consideration. That pre- 
sumption applies in the present case. 
Therefore the decree of the lower ap- 
pellate Court was correct. We dismiss 
this second appeal with costs. 

K.S. Appeal dismissed. 
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Mukkrji, J. 

Jit Singh and others — Appellants. 

V. 

Shah Munir and others — Respondents. 

Second Appeal No. 1720 of 1930, 
Decided on 6th December 1933, from 
decision of Dist. Judge, Shahjahanpur, 
D/- 29lih October 1930. 

Registration Act (1908), S,49 — Unregistered 
mortgage deeds are admissible to prove 
nature of possession — Mortgage. 

An unregistered mortgage-deed is admissible 
in evidence to prove the nature of possession : 
1924 Mad 292 ; 1919 P C 44 and 1924 All 837, 
Bef. [P 155 C 23 

N. C. Sen — for Appellants. 

S. B. Johari — for Respondents. 

Judgment. — The plaintiff-respondent, 
Shah, Munir, brought the^ suit out of 
which this appeal has arisen for re- 
covery of a certain amount of money 
as arrears of rent due to his (Shah 
Munir’s) assignors, Jumman and Min- 
nat Ali, defendants 4 and 5. to the 
suit. It was alleged in the plaint that 
the first three defendants to the suit 
were sub-tenants of the principal ten- 
ants, who were holders of occupancy 
rights. 

The defence of the first three de- 
fendants was that they were not te- 
nants, but held as mortgagees from 
the principal tenants. They produced 
in support of their allegation an un- 
registered mortgage-deed, but this was 
rejected and was not allowed to be 
put into evidence on the ground that 
the deed was not registered. Although 
an unregistered deed could not create 
a mortgage the mortgage would be 
created by delivery of possession. It 
is common ground that the first three 
defendants are in possession. The ques- 
tion is whether they are in possession 
as sub-tenants of the defendants 4 and 
5, or as their mortgagees. The docu- 
Iment, which was not admitted into evi- 


dence, would have sho^vn, if duly 
proved, the nature of the possession 
of the defendants 1 to 3. 

There is abundant authority *^ 01 ' hold-, 
ing that the document was admissible 
into evidence see for example: 1924 
Mad 292 (1), following 1919 P C 44l 
(2) and then 1924 All 837 (3). The 
learned District Judge on appeal by 
the defendants also held that the docu- 
ment was inadmissible in evidence. As 
I have already mentioned, this view is 
wrong. 

In the result I allow the appeal, 
set aside the decrees of the Courts 
below and remand the suit to the Court 
of first instance through the lower ap- 
pellate Court and direct it to receive 
the document, if tendered by the de- 
fendants 1 to 3 into evidence, to allow 
the said defendants to prove the docu- 
ment and then to proceed to decide 
the case de novo. Costs here and 
hitherto will abide the result. 

K.S. Appeal alloyed. 

1. Appanna v. Venkatasami, 1924 Tslucl 292=79 

I C 510=47 Mad 203. 

2. Varada Pillai v. Jeevarathnammal, 1910 P G 
44=53 I C 901=46 I A 283=43 ^lad 244 (PC). 

3. Kesri Singh v. Cbanuo, 1924 All 837=78 I O 
955. 
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Kendall, J. 

{Firm) Nanak Singh Mela Bam— 
Decree-holder — Applicant. 

V. 

Girdhari Lai and another — Judgment- 
debtors — Opposite Parties. 

Civil Revn. No. 47 of 1933, Decided 
on 14th September 1934, agaiust order 
of Small Cause Court Judge, Allahabad, 
D/- 5th November 1932. 

Execution — Decree binding— Decree pay- 
able in instalments — Execution taken by 
decree-holder — Application by judgment- 
debtor that matter had been adjusted bet- 
ween parties by compromise by which decree 
was allowed to be paid again in instal- 
ments and Court finding it true — Court can 
allow such adjustment — Civil P. C. O. 21, 
R. 2. 

The judgment-debtor committed default in 
payment of tlie first instalment of decree which 
was payable by instalments and the decree- 
holder put his decree into execution. Pending 
execution the judgment-debtor made an ajipUca- 
tion to the Court to the effect that the matter 
had been adjusted between the parties by a. 
compromise, by which instalments wore to be 
again allowed and the Court found it true and 
allowed the adjustment. 
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Held : the Court was fully justified in allow- 
ing the adjustment : 1932 All 273, Dist. 

[P 166 C 2] 

iS. C. Das and Panna Lai Khatry — for 
Applicant. 

il/. L. Chaturvedi — for Opp. Parties. 

Order. — At the time when this case 
was called for hearing the applicant’s 
counsel was not present. But as he 
had already concluded his argument 
before me on the last date of hear- 
ing, the matter has to be disposed of 
on its merits. 

The application is one for the revi- 
sion of an order passed by the Judge 
of the Small Cause Court of .Allahabad 
allowing an adjustment between the 
parties in execution proceedings. The 
decree under execution was a 
money decree pronounced on 16tli De- 
cember 1926 and payable by instal- 
ments, the first of which fell due on 
15ih March 1927. Tliat instalment hav- 
ing failed, the decree-holder put his 
decree into execution. But on 25th Au- 
gust 1932 the judgment-debtor made 
an application to the Court to the ef- 
fect that the matter had been adjust- 
ed between the parties by a compro- 
mise by which instalments were to be 
again allowed . Originally the decree 
had 1:)ecn payable by four six-monthly 
instalments, and under the settlement 
alleged to have been arrived at the 
instalments were still to be six-month- 
ly. The d('crce-holder on being called 
on to reply to this application, denied 
that there had been settlement; but 
the Court after recording the state- 
ments of the parties, accepted the 
judgment-debtor’s statement and pass- 
ed the order which is now the sub- 
ject of this application. 

It was argued on behalf of the ap- 
plicant that tlie Court in execution 
proceedings had no jurisdiction to 
amend the decree and I was referred to 
a Full Bench decision of 
this Court, namely. the case 
of 1932 All 273 fl'i. That 
howev'er was a case in which the Court 
had allowed the parties in execution 
to substitute a new decree for the de- 
cree originally passed. The learned 
Chief Justice remarked on p. 586: 

“ In some cases ibe Comts have pone so far as 
to bobl that the original decree can bo altopetbcr 
BUpcrscilcd by a now arrangement enlercd into 
in the elocution department onablinp the docrcc- 
lioldor to cNccnto Ibo snl)slitntod cleciee. I 
would say with preat respect that such a posi- 
tion is niterlv nnlenablc. The oripinal clocroe 
cannot be altered or varied by ^tbe parties, even 
with tbo sanction of the Court.’ 

l.’Oobaid]»an Das V. Pan Uayal, 1932 All 273= 

138 1 C 583=64 All 073 (P D). 


In the present case the nature of 
the decree, which was a money de- 
cree payable by six monthly instal- 
ments, has not been altered. All that 
has happened has been that the de- 
cree-holder has agreed to allow further 
time. I have no doubt therefore t^^t 
the Court was fully justified in allowing 
the adjustment and there is no force 
in the application, which is dismissed 
with costs. 

K.S. Application dismissed. 
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Keudall, J. 

Firm Nawab Boot House — Plaintiff — 
Applicant. 

V. 

Secy, of State — Defendant — Opposite 
Party. 

Civil Revn. No. 110 of 1934, Decided 
on 2nd November 1934, against decree 
of Small Cause Court Judge, Agra, 
D/- lOth August 1933. 

Limitation Act (1908), Art. 31 Suit for 
damages for wrongful conversion of goods 
is not governed by Art. 31. 

A suit for damages for wrongful conversion is 
not for compensation for non-delivery but one 
for damages for tort and as such Art. 31 is not 
applicable: 192G Na(j 57, not Foil.', 1927 Lah 
471 and 1934 Pat 507, Pel. on. [P 157 C Ij 

il/. L. Chaturvedi — for Applicant. 

Order. — The facts of the case from 
which this application in revision has 
arisen arc given clearly in the judg- 
ment of the trial Court. The learned 
Judge of the Small Cause Court has 
dismissed the plaintiff’s suit on the 
issue of limitation holding that Art* 
31 Limitation .Act applied to the case. 
It is contended by Mr. Chaturvedi in 
support of the present application that 
Art. 31, Limitation Act, docs not apply 
because the plaintiff’s suit was not one 
“for compensation for non-delivery of 
or delay in the delivery of the goods,” 
but was clearly one as set forth in 
para. 7 of the plaint for wrongful con- 
version” of the goods, to which Art. 
48 or .Art. 49, Limitation .Act, could 
be applied so that the period of limi- 
tation would be three years and not 
one. 

The trial Court has relied on three 
decisions, but the two Allahabad cases 
arc really by no means parallel to the 
present one. The case T926 Nag 57 
(1) is no doubt an authority for his 
decision. It was held there that a suit 
against a carrier for compensati on for 

1. G. i. P. Ry. Co. V. R;idh;ikisan, 1920 Nag 57= 

90 I C 135. 
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non-delivery of goods is governed by 
Art. 31, whether the non-delivery is 
•due to conversion or to any other rea- 
son. There are passages in the judg- 
ment which suggest any action which 
may be brought against a earner will 
be governed by Art. 31, Limitation Act, 
on the principle of “genralia specialibus 
non derogant.’* The plaint in the pre- 
sent suit however is worded as if the 
plaintiff was suing for damages for a 
tortious act, and that, so far as I am 
able to judge from the review of the 
facts given by the trial Court, was 
his real purpose and was not merely 
an ingenious framing of his pl^* The 
•distinction between “conversion” and 
non-delivery of goods, is dis- 
•cussed at considerable length 
in 1927 Lah 471 (2) and again 

in 1934 Pat 507 (3). In this lat- 

ter decision it has been held that in 
a suit for damages for conversion Art. 
48, Limitation Act, applies. 

The Judge of the trial Court has 
1 considered the matter and has given 
a decision which is supported by au- 
thority. But it appears to me that 
1 the authority on the .other side is to 
I be preferred, and that as the present 
case is not one that could be called 
“A suit against a carrier for compen- 
sation for non-delivery of goods,” but 
was definitely one for damages for 
tort Art. 31 has been wrongly ap- 
plied, and the plaintiff has therefore 
been unjustly deprived of an opportu- 
nity of proving his case on the merits. 

1 therefore allow the application with 
costs, if any, set aside the decree and 
order of the trial Court, and direct 
that the suit be re-admitted on its ori- 
ginal number and decided on the me- 
rits according to law. 

K.s. Ay ylication allowed. 

2 llai'Vftna Cotton Mills Co., Ltd. v. IB. B. «fe C. I. 

'Ry. Co.. 1927 Lah 471=102 I C 149=8 Lah 

555« 

3, Sundarji Shivji v. Secy, of State, 193'1 Pat 

' 507=151 I C 995. 
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Thom and Kiscn, JJ. 

Ml. Parhha — Plaintiff — Appellant. 

V. 

Lala Stiraj Bhan and others — Defen- 
dants — Respondents. 

Pirst Appeal No. 72 of 1933, Deci- 
ded on 6th December 1933, from order 
of Second Sub-Judge, Saharanpur, D/- 
15th February 1933. j -7 u , 

Civil P.C. (1908), S. 15 and O 7, R 1 — 
Court finding that value of relief has been 
over valued— Court s duty is to return plaint 
for presentation in proper Court — It is not 


necessary that defendant should state that 
relief has been over-valued to oust jurisdic- 
tion of one Court. 

If, in the course of a preliminary inquiry in a 
suit into the value of the reliefs claimed by the 
plaintifi, whether that inquiry be instituted at 
the request of the defendant of or the plain- 
tiff, or whatever be the reason assigned for 
the over-valuation of -the reliefs, it becomes 
clear to the Court that there has been gross over- 
valuation, it is the duty of the Court on the 
motion of either patty or ex proprio motu to 
order that the plaint be returned for presenta- 
tion in the proper Court, if the value be held to 
be not higher than the figure upto which the 
Court has jurisdiction, and it is not necessary 
that defendant should state that the reliefs 
have been inflated by plaintiff for the purpose of 
ousting the jurisdiction of one Court and obtain 
jurisdiction of another : Case law reviewed. 

CP 160 C 1] 

G. S. Pathak and S. K. Mukerji — for 
Appellant. 

S. K. Dar and Shiva Prasad Sinha — 
for Respondents. 

Thom, J. — This is a plaintiff’s appeal 
against an order of the Subordinate 
Judge of Saharanpur directing that the 
plaint in the suit in which the order 
has been passed should be returned 
to the plaintiff for jiresentation in the 
Court of the Munsif. 

In the plaint the plaintiff prayed 
for a decree for absolute possession on 
the dispossession of the defendants and 
removal of their appropriations in res- 
pect of property mentioned in Sch. (B) 
and for a decree of joint possession 
in respect of property mentioned in 
Sch. (C). The plaintiff further claim- 
ed a number of minor reliefs. She 
claimed alternatively: 

“If for any reason the defendants may con 
sidor that they would not get their full half- 
share by separate possession, then the Haweli 
mentioned in list (.\) may be caused to be parti 
tioned through the Court Amin and separate 
possession over half the partitioned share may be 
awarded. This relief is laid at Rs. 10,000.” 

The property in question was at one 
time the joint property of a Hindu 
family. It was partitioned some consi- 
derable time abo, one-half going to the 
predecessors of the plaintiff and one- 
half to the predecessors of the defen- 
dants. A certain proportion of the pro- 
perty was retained in common. 

The plaintiff in the plaint valued the 
relief in relation to the property in 
Sch. (B) at Rs. 4,000. The relief in 
relation to the property in Sch. (C) 
was valued at Rs. 1,000. The minor 
reliefs were valued at Rs. 330. 

The defendants took the preliminary 
plea that the reliefs had been grossly 
over-valued by the plaintiff for the pur- 
pose of embarrassing the defendants in 
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costs, etc. There was no statement on 
behalf of the defendants that the 
plaintifi’s object in over-valuing the re- 
liefs claimed was to oust the juris- 
diction of the Munsif’s Court. At an 
early stage in the proceedings certain 
questions b 'tween the parties were 

which resulted in eliminating 
certain of the reliefs claimed. 

The parties then agreed, in view of 
the plea taken by the defendants, that 
the reliefs had been over-valued, that 
there should be an investigation into 
the question of the true value of the 
outstanding portions of the property 
M^hich were claimed by the plaintiff. 
The Court directed the Amin to value 
these outstanding portions. The Amin 
valued the property and reported that 
the tolal value of the property still 
in dispute between the parties was 
Rs. 3,080. The Amin's report was pro- 
duced in Court and the plaintiff was 
given an opportunity of leading evi- 
dence in supjiort of her contention that 
the vaUic of the reliefs claimed was 
Rs. 5.330. 

The Court having the Amin’s report 
before it ard having considered the evi- 
dence led by the plaintiff has come to 
the conclusion that the value of the 
property now in dispute is as stated 
in the Amin’s report, namely, Rupees 
3.080. 

'I'hc Munsif has jurisdiction in suits 
upto the value of Rs. 5.000. In the cir- 
cumstances the Subordinate Judge hav- 
ing held upon the evidence that the 
true value of the reliefs claimed by the 
plaintiff was less than Rs. 5,000. name- 
ly Rs. 3,C80. he made the order com- 
plained against, that the plaint should 
be returned to the plaintiff for pre- 
sentation in the Munsif’s Court. 

Learned counsel for the appellant in 
inviting us to upset this order has 
conicndcd in the first place that the 
valiK' of the reliefs claimed by the 
plaiiuilf must be taken as the value 
j)ut ui>on the allcrnative relief, namely, 
Rs. lO.fOO. We have ciuoted this re- 
lief in full above and we have no hesi- 
tation in finding that it discloses no 
cause of action whatever. The defen- 
dants had at no time challenged the 
old partition of the property which was 
a private partition and they never had 
at any time indicated that it was their 
intention to claim repartition by the 
Court. In these circumstances we hold 
that this alternative relief which is va- 
lued at Rs. 10,000 is inept and should 
not be taken into consideration in esti- 
mating the true value of the suit. 

Learned counsel for the appellant 
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argued however in the second place 
that inasmuch as the defend^ts had 
not taken the plea that the suit had 
been over-valued for the purpose . of 
ousting the jurisdiction of the Munsif^ 
it was not open to the Subordinate 
Judge even although he did hold that 
the value of the reliefs claimed was 
less than Rs. 5,000, to refuse to en- 
tertain the suit on the ground that 
he had no jurisdiction. In support of 
this argument learned counsel for the 
plaintiff has referred to S. 15, Civil 
P. C., and to O. 7, R. 1. S. 15 enjoins 
that : 

“every suit shall be instituted in the Court of 
the lowest grade competent to try it.“ 

Order 7, R. 1 is to the effect that 
the plaint shall contain certain parti- 
cu'ars and (1): ' 

“a statement ol the value of the subject-matter 
of the suit for the purposes of jurisdiction and of 
court-fees, so far as the case admits.” 

Learned Counsel has contended that 
in deciding which Court has jurisdic- 
tion to entertain a particular suit the 
plaint and the plaint alone must be 
looked to. In support of his argument 
he has referred us to a number of 
authorities wliich we sliall now con- 
sider. The first case is 13 All. 320 
(1). In that case it was held that: 

“for the purpoj?e of determining the proper ap 
pcllate Court in a civil suit what is to be looked 
to is the value of the original suit, that is to say, 
the amount or value of the subject-matter of tho 
suit. Such amount or value of the subject- 
matter of tho suit must be taken to be tho value 
assigned by the plaintiff in his plaint and not 
the value as found by the Court, unless it ap- 
pears that, cither purposely or through gross 
negligence, the true v.iluc of the suit has bcei> 
altogether misrepresented in the plaint.” 

In the course of that judgment the 
learned Judges who heard the appeal 
stated: 

* ^ 

“Whilst holding that the value cf the subject 

matter of the suit for the purpose of jurisdiction 
is the value as stated by the plaintiff in his 
]»laint, we entirely agree with the learned .Judges 
in the I’oinbay vase to ^vhich we have been re- 
ferred that the juri-idiction of tho Court properly 
having cogni/anco of the cause is not to be ous- 
ted bv unwarrantable additions to the claim, 
and that an cxaggcr.-itod claim which cannot bo 
sustained and which there is no reasonable 
ground for expecting to sustain, brought for tho 
jHiipo>-c of getting a trial in a dilTorent Court 
from the one intended by tho legislature, is sub- 
stantially a framl upon the law and must be re- 
jected, whether it ari^es from mere recklessness 
or an artful design to get the adjudication of one- 
Judge instead of that of another.” 

Learned counsel lias argued upon the 
strength of this decision and of the 
passage quoted from the judgment that 

1 ?»iahubir Singh v. Behuri Lai, (18^1) 13 All 

320=1891 AWN 107. 
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unless it be pleaded and shown that 
the design of the plaintiff in over-va- 
luing' her suit was to get the adjudica- 
tion of one Judge instead of that of 
another, it is not open to the Court 
to refuse to entertain the suit even 
though it be convinced upon the evi- 
dence that the suit, for some other, 
ulterior or dishonest motive has been 
grossly over-valued by the plaintiff. We 
do not think that this authority sup- 
ports the proposition for which the 
learned counsel has contended. In the 
case referred to it may well have been 
that the intention of the plaintiff was 
to oust the jurisdiction of one Court 
and to secure the adjudication of an- 
other Judge, but nothing is said in the 
course of the judgment about the case 
of a plaintiff who grossly over-values 
his suit for the purpose of embarrass- 
ing the defendant in regard to costs, 
etc. The next case referred to by lear- 
ned counsel for the appellant was 16 
All 286 (2). In this case it was held 
that : 

“tho pecuniary jurisdiction of a civil Court on 
its original or appellate side is, ordinarily speak- 
ing, governed by tbe value stated by the plaintiff 
in his plaint ; and if a suit, having regard to the 
valuation in the plaint, is within tho jurisdic- 
tion, such jurisdiction is not ousted by the Court 
finding that a decree for a sum exceeding tho 
limit of its pecuniary jurisdiction should be 
given to the plaintiff.” 

In the course of their judgment the 
learned Judges approved of the dictum 
quoted in 13 All 320 (1). In fact the 
Court in this case followed the 
decision of the e irlicr case. We 
see however nothing in this de- 
cision to support the proposition con- 
tended for by learned counsel for the 
appellant that unless the defendants 
specifically attributes to the plaintiff 
an intention to oust the jurisdiction 
of a Court, the Court before whom 
che case is pending has no right to 
refuse to entertain it. In 17 All 69 
(3), the learned Judges who tried the 
case stated in the course of their 
judgment : 

“Wo have indicated what, incur opinion, is 
for tho purposes of juiisdiction, the value of a 
suit under S. ^83, Act 14 of 1882. when tho 
judgment-debtor oi his repieventativo is made, 
and when ho is not made, a party to the suit as 
a defendant. 1 n either case the value of the suit 
for the j»urposo of jinisdiotion is the value stated 
bv the plaintiff in his jilaint, provided that such 
value is not understated or overstated with tho 
object of gelling the suit admitted in a Court in 
which, by reason of the true value of the suit 
and S. Ifi, A ct 1 4 df I'- 82, t he q uit does no t lie.” 
2, Wadho 1 ‘as v. hamji I’alak, (ib'Ji) lt> All2bt»= 

1804 A \V N 84. 

8. "Dwarka Ras v. Kameshar Prasad, (1895) 17 All 

09=1895 A W N 3. 


Learned counsel for the plaintiff has 
argued again upon the basis of this de- 
cision that the Law is that unless the 
over-valuation is proved to have been 
for the purpose of ousting the juris- 
diction. of one Court the 

Court, in which the suit 

is filed has no right to refuse to en- 
tertain it upon the basis that the va- 
lue has been grossly inflated for some 
other purpose by the plaintiff. We do 
not think however that this proposition 
can be deduced from the decision in 
this case. 

Learned counsel for the appellant al- 
so referred to 20 Bom 675 (4). That 
was a case where the plaint prayed for 
a declaration that a certain tax was il- 
legal and also for damages for an il- 
legal entry into the plaintiff’s house. 
The plaint was presented in the Court 
of the First Class Subordinate Judge 
of Surat. The Judge amended the 
plaint by striking out the portion re- 
garding the reliefs other than the re- 
lief for damages and then held that 
the claim for damages would lie only in 
the Small Cause Court. In the result 
he ordered that the plaint be returned 
for presentation in that Court. It was 
held however on appeal that the Sub- 
ordinate Judge was not justified in re- 
turning the plaint at that stage in the 
proceedings. The shape in which the 
suit was originally instituted is the 
test of jurisdiction. We fail to sec 
however how this authority supports 
the proposition which learned counsel 
for the appellant has advanced. The 
question as to what ivas the duty of 
the Court where it is clearly establish- 
ed before it that a claim has been 
grossly over-valued, was never raised in 
that case. 

Learned counsel for the respondents 
has maintained that the law on this 
point has been corre'^tly stated in the 
case of 1932 All 413 (5). In conclud- 
ing their judgment in that case the 
learned Judges stated: 

“tlie plaintiff cannot be allowed to put an arbi- 
tr.aiy value uj on his claim, nor cmd bo he al- 
lowed to ovei-value or under-valuo his claim 
with a view to choo.se bis forum.” 

We consider it iinnecessan,'’ to refer 
to the other authorities which were 
quoted to us by learned counsel for 
the defendants. In our view the law 
is perfectly clear. If it is established 
in the course of a preliminary enquiry 
that the valuation of the reliefs claim- 

4. T^Fota Bbai Moti Lai v. Surat City INIunicipa- 

lity, (189G) 20 Horn G75. 

5. Inuyat Husain v, Bashir Ahmad, 1932 All 

413 = 141 I C 141. 
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ed by the plaintiff has been grossly 
inflated then it is the duty of the Court 
to return the plaint for presentation in 
[the Court which has jurisdiction. NVe 
I can see no reason for accepting the dis- 
;tinction which learned counsel for the 
; appellant has attempted to draw. His 
1 argument appears to be as follows: If 
the defendants when they object to 
the valuation by the plaintiff of the 
reliefs claimed state that the object 
of the plaintiff is to embarrass the 
defendants, then the Court cannot re- 
fuse to entertain the suit even though 
it may be proved that there lias been 
a gross inflation of the value of the 
reliefs claimed. On the other hand, if 
the defendants state that the reliefs 
have been inflated by the plaintiff for 
the purpose of ousting the jurisdiction 
of one Court and obtaining the juris- 
diction of another and it be found that 
there has been gross inflation, then the 
Court is entitled to order the plaint 
to be returned to the plaintiff for ^^re- 
isentation in the proper Court. We arc 
tof the opinion that there is no founda- 
tion in principle or in any authority 
to which we have been referred for 
this distinction. 


It is clear in our view that when 
the issue as to the value of the re- 
liefs was adjusted between the parties 
in the present case it was their inten- 
tion that the question of jurisdiction 
should be agitated. In any event, we 
hold that if in the course of a pre- 
liminary enquiry in a suit into the va- 
lue of ihr^ reliefs claimed by the plain- 
tiff. whether that enquiry be instituted 
at the rcciucst of the defendant or of 
the plaintiff, or whatever be the rea- 
son assigned for the o\’cr-valuation ot 
the reliefs, it becomes clear to the 
Court that there has been gross over- 
valuation, it is the duty of the Court 


the motion of either party or ck 
:)prio mom to order that thc_ plaint 

returned for presentation in the 

')pcr Court if the value be held to 
not higher than the (igurc upto 
lich the Court has junsdiction. ^ 

In the present suit the preliminary 
■nt was taken by the defendants who 
eged that there has been gross o\er- 
Imuiou of the reliefs, l^v.dcnce was 
I as to the true value of the pro- 
nv in dispute. Upon the evidence 
I t'he learned Subordinate Judge has 
me to the conclusion that the value 
less than Rs. 5,000. The evidence 
lich was led before him by the p ain- 
f proved nothing at all. \Vc have 
eii referred to the testimony of the 
liniiff’s leading witness and although 


he says that the property is worth 
more than Rs. 5,000 it is quite clear 
from his cross-examination that he 
knows nothing whatever about the real 
value of the property. In any event 
we should be slow to interfere in 
this matter with the finding of fact ar- 
rived at by the learned Subordinate 
Judge. 

In the result the appeal is dismissed 
with costs. 

K.S. Appeal dismissed. 
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Bajpai, J. 

Kalian Khan and another — Appli- 
cants. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 828 of 1934, De- 
cided on 29th October 1934, from order 
of Sess. Judge, Benares, D/- 29bh June 
1934. 

(a) Penal Code {I860), S. 332— Vaccinator 
ordered to vaccinate ladies and children in 
certain house knocking at door — Admission 
not refused and entry of vaccinator into 
house — Implied consent to enter held must 
be presumed— Person obstructing or assail- 
ing is guilty under S. 332. 

A vaccinator who was ordered to vaccinate 
ladies and children knocked at the front door 
and the door behind the house. It became 
known to the inmates of the house ns to who was 
seeking admission. She waited for five minutes, 
during which time admission was not refused. 
The door was not closed from inside and she en- 
tered, whereupon she was assulted by the ac- 
cu.sed; 

Held-, under these circumstances the person 
seeking admittance should assume that he or 
she had the implied consent of the house-owner 
to enter and if the person making the entrance 
happens to be a public servant who has entered 
the premises in order to discharge his or her pub- 
lic duties, and if ho or she is obstructed or as- 
saulted, as the vaccinator was assaulted, an 
offence under S. 332 is made out: 28 AU^Sl, 
Disc, [P 161 C 2] 

(b) Cantonments Act (2 of 1924), S. 247— 
Four hours notice is necessary only for entry 
without consent. 

The entry which is contemplated in S. 247 
which requires four hour’s written notice is an 
entry without the consent of tbo occupier of the 
owner, [P 162 0 1] 

S. K. Ghosh — iov Applicants. 

Asst. Govt. Advocate — for tbe Crown. 

Judgment. — Kalian Khan and Mu- 
hammad Hanif, two brothers have 
been convicted by a Magistrate under 
S. 332, Penal Code, Kalian Khan has 
l>ccu sentenced to two months’ rigor- 
ous imprisonment and to pay a fine 
of Rs. 25 and Muhammad Hmiif to 
pay a fine of Rs. 25 only. Their con- 
viction and sentence were confirmed 
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in appeal by the learned Sessions 
Judge. 

The prosecution case, as borne out 
by the statement of Miss Vancell, a 
nurse, has been believed by the Courts 
T^elow. It is to the effect that during 
the prevalence of small-pox in the Can- 
tonment Area at Benares, an order 
was passed by the Civil Surgeon and 
•communicated to Miss Vancell that she 
should go and vaccinate ladies and 
■children in the Cantonment Area. It 
is said that she on 2nd April 1934, 
went to the house of Kal- 
ian Khan and knocked at the 
front door. On not getting 
^ny reply, she went to the door be- 
hind the house and knocked at it. 
Somebody asked from inside the house 
-as to who was knocking and Miss 
Vancell’s identity was announced. 

After this nobody either opened the 
•door or objected to the entry of Miss 
Vancell who thought that, as about 
5 minutes had elapsed, there was no 
•objection to her getting inside the 
house. She opened the door which was 
not chained from inside and she en- 
tered the house when it is said she 
was roughly handled by the two ac- 
cused and her frock was torn. She 
received some hurt at the hands of 
the two accused. She remonstrated 
and said that she had come to vacci- 
nate and that the accused should be- 
have politely; but they instead of de- 
sisting inflicted some injuries on her. 

The story has been believed by the 
Courts below. The case for the de- 
fence however was that Kalian was 
very anxious to get his family vacci- 
iiated and had been trying for the 
last month or so to obtain vaccination 
and that a day or two before 2nd 
April, he had actually gone to the hos- 
pital and spoken to Miss Vancell about 
it when Miss Vancell behaved rudely 
towards him. He oh 2nd April also 
sent a letter to Dr. Bala Prasad 
through his brother, Hanif, which was 
according to the accused, actually dc-^ 
livered to Dr. Bala Prasad and in this 
letter Kalian Khan had said that he 
would not like to be vaccinated by 
Miss Vancell with whom he had a 
slight unpleasantness and that he 
would get himself vaccinated by some 
other compounder. The sending of this 
letter on the date of the incident and 
the unpleasantness with Miss Vancell 

f 1* ^ j^r before have not been 

believed by the Courts below. The po- 
sition therefore is that Miss Vancell 
knocked at the front door and the 
door behind the house. It became 
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knowm to the inmates. of the house as 
to who was seeking admission. She 
waited for 5 minutes, during which 
time admission was not refused. The 
door was not closed from inside and 
she entered. Under these circumstances 
the person seeking admittance should 
assume that he or she had the im- 
p.icd consent of the house owner to 
enter and if the person making the 
entrance happens to be a public ser- 
vant who has entered the premises in 
order to discharge his or her public 
duties, and if he or she is obstructed 
or assaulted, as Miss Vancell was as- 
suited in the present case, an offence 
under S. 332, Penal Code, is made 
out. 


counsel for the applicant that under 

b. 247, Cantonments Act, (Act No. 2 
of 1924) four hours’, written notice of 
the intention to make an entry was 
necessary before Miss Vancell could cr>- 
ter the house. But it is clear that the 

is contemplated in S. 247 
which requires 4 hours’ written notice 
IS an entry without the consent of the 
occupier or the owner. In the present 
case the entry was with the implied 
consent of Kalian Khan and no ques- 
tion of a 4 hours’ written notice arises 
If consent is refused or if refusal is 
anticipated, then it is incumbent on 
tbe Cantonment Authority to o-ive a 
4 hours’ written notice of the inrention 
to make the entry. It is therefore 

c. ear that the person, who obstructed 
Miss Vancell, was guilty under S. 332 
I enal Code. Reliance was placed by 
learned counsel for the applicant on 
the case of 28 All 481 (1) but the 
tacts ot that case are entirely differ- 
ent from the facts of the present case. 

1 here a vaccinator attempted against 

the wishes of the child’s father to vac- 
cinate the child and the vaccinator was 
sightly assaulted by the relations -.1 
the child and it was held tliat it wai 
no part of a vaccinators’ duty to in- 
sist on vaccinating a child in opposition 
to the wishes of Its parent or guar- 
dian and the vaccinator rendered him- 

thl u charge of assaulting 

the child and those who used force in 

preventing this assault could not be 
said to be guilty of any offence. 

It was then urged that the seruenco 
of fine on Kalian Khan is uncalled for 
and that Muliammad Planif should nut 

af sentenced if 

at all. It is said that it is imoosslhh. 
that Kalian Khan Js L Tsuranc^ 

s'^eSVA W 48r=rcri: J 
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agent should have behaved in the man- 
ner in which he is said to have be- 
haved according to Miss Vancell. It 
is submitted that even if the defence 
version about the sending of a letter 
to Dr. Bala Prasad and about the un- 
pleasantness with Miss Vancell a day 
or two prior to the occurrence be dis- 
believed, it cannot be accepted that 
Kalian Khan would behave in this un- 
mannerly fashion without any provo- 
cation whatsoever from Miss Vancell. 
The suggestion is that it is almost cer- 
tain that when Miss Vancell entered 
and Kalian did not like 
vaccination at her hands. 
Miss Vancell behaved in a provocative 
manner. There might have been some 
force in this suggestion, if the defence 
had been made on those lines. At the 
same time it is just possible that Miss 
Vancell was not as roughly handled 
as she tries to make out. 

The accused. Kalian Khan, has serv- 
ed out the whole of the sentence of 
imprisonment that was passed on him. 
No portion of the fine has been or- 
dered to be paid to the nurse by way 
of compensation and I do not tliink, 
that it was necessary to impose any 
fine in the circumstances of this case. 
Hanif is a boy of eleven and even ac- 
cording to the nurse, he does not seem 
to have taken any prominent part in 
the incident and whatever little he did 
might have been under the influence 
of his elder brother Kalian Khan. I 
feel inclined to set aside his conviction. 
The result of what I have said before 
is that I maintain the conviction of 
Kalian Khan but remit the fine. In 
the case of Muhammad Hanif I set 
aside his conviction and sentence. The 
fine if paid, will be refunded. 

K.s. Co7iiiclio?i set aside. 
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HaPvIus and Rachhpal Singh, JJ. 

Bacha Baba and others — Appellants. 

V. 

Fjviperoi — Respondent. 

Criminal Appeal No. 162 of 1934, De- 
ded on 2Gth November 1934 from order 
of Sess. Judge. Agra. D/- 19th February 


1934. „ „ 

(a) Penal Code (I860). S. 1 20-B— Prosecu- 
tion must prove agreement between two or 
more persons to do or cause to do ilJegal act 
— If agreement is other than one to commit 
offence, prosecution must prove some act >n 
pursuance of agreement-But if agreement 
is to do offence, no overt act need be proved 
But proof of overt acts will help to prove 

agreement. , • . , 

To establish a charge of criminal conspiracy, 
the prosecution must prove an agreement bet- 


ween two or more persons to do or cause to bo 
done some illegal act or some act which is not 
illegal by illegal means, provided that where the 
agreement is other than one to commit an 
offence, the prosecution must go further and 
prove that some act besides the agreement was 
done by one or more of the parties in pursuanco 
of it. But where the agreement, is one to do or 
cause to be done an act which is itself an offence,, 
no overt act, i. e. any act done by one of the par- 
ties to the agreement in pursuance of it, need bo 
proved; the crime of criminal conspiracy is estab- 
lished once such an agreement is proved. Hence 
where the conspiracy alleged is one to commit a 
series of serious crimes mere proof of such an 
agreement between the accused is sufficient to 
sustain a conviction. Proof of overt acts com- 
mitted by any one of them is not strictly neces- 
sary on this charge, but needless to say, proof 
that they or some of them were concerned in tho 
overt acts alleged would go far to establish that 
the agreement alleged was in fact made between 
them. Though proof of overt acts is not neces- 
sary in this case, yet it may well be, that if such 
acts are proved the Court will be bound to infer 
that they are not unconnected and isolated acts, 
but acts which must have been committed in 
pursuance of an agreement made between them, 
such as that alleged. [P 166 0 1, 23 

(b) Evidence Act (1872), S. 114(b)— Evi- 
dence of approver — Corroboration by inde- 
pendent evidence is necessary — More so in 
case of criminal conspiracy — Penal Coda 
(1860), S. 120-B. 

An accused cannot be convicted on the evi- 
dence of an approver, unless it is corroborated by 
some independent evidence of material parti- 
culars. Such a rule is particularly necessary in 
cases of conspiracy to commit crimes, where the 
crime of criminal conspiracy is established the 
moment an agreement between the accused per- 
sons to commit such crimes is proved. Evidence 
of mere agreement can easily be concocted or 
manufactured, hence the need of independent 
testimony by way of corroboration is manifestly 
essential. To amount to corroboration the evi- 
dence must implicate the accused, i. e. it must 
confirm in some material particular not only the 
accomplice or approver’s evidence that the crime 
has been committed but also that the accused 
committed it. The corroborative evidence need 
not show positively that the accused committed 
the crime; it is sufficient if it is merely circum- 
stantial connecting him with the crime. 

[P 167 C 1} 

(c) Evidence Act (1872), S. 45 — Evidence 
of expert that one document has been typed 
on same machine as another is not admissible- 
— Court must corns to its own conclusion on 
such point. 

The opinion of an expert that one document- 
has been type-written on the same machine as 
another document is not admissible under S. 45. 
The Court may ask the witness points in favour 
of the view whether the two documents have or 
have not been typewritten on the same machine^ 
but must come to its own conclusion and not 
treat such assistance as an expert opinion a rele- 
vant fact in itself: 1933 All 690, Poll. 

[P 1C9 C 2] 

(d) Criminal Trial — Approver’s evidence — 
Identifications of accused not satisfactory — 
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It is not sufficient corroboration for con- 
viction. 

An Identifiration of accused by witness may be 
sufbeient corroboration of approver’s evidence for 
convicting them; but if such identification is not 
satisfactory such corroboration is not sufficient. 

[P 171 C 1] 

(e) Criminal Trial — Evidence of approver 
—Discrepancy between it and evidence of 
witnesses — Evidence of witnesses cannot be 
acted upon either by itself or as corro- 
boration. 

Where there is a very serious discrepancy bet- 
ween the statements of the approvers and the 
evidence of the witnesses, it is impossible for the 
Court to act upon such evidence either by itself 
or as corroboration of the approvers’ testimony. 

[P 171 C 1] 

(f) Penal Code (1860), S. 120-B — Evidence 
of association to be of value for prosecution 
should suggest something suspicious — Casual 
meeting or conversation in public place or 
park — Inference one way or other cannot be 
drawn. 

Evidence of association to be of any value, 
should suggest something suspicious in such 
association, and no inference one way or another 
can be drawn from a mere casual meeting or 
meetings or conversation between the parties in 
a public place or park where mere acquaintances 
frequently meet and talk. [P 172 C 1] 

(g) Criminal Trial — Fact that accused tells 
lie is not sufficient to convict him by itself 
nor can it be corroboration of approvers’ 
evidence. 

The fact that an accused person tells a lie is 
not sufficient to convict him by itself, nor can it 
be corroboration of the approver’s statement. 

[P 173 C 2] 

"K. N. Katjuy Hazari Lai, Kajyoor S. 
B. L. Gaur, G. S. Pathak, NanakChand, 
K. B. Malaviya, Bin Bayal, B. S. Bar- 
lari, Prahhat Kumar and S. N. Alisra — 
for Appellants. 

Government Advocate — for the Crown. 

Harris, J. — In this case which has 
been referred to as the Agra Conspi- 
racy Case all six appellants were charg- 
ed with conspiracy, the charge being 
that between February 1931 and Au- 
gust 1932 at Agra, they jointly and 
severally agreed and conspired together 
with one another and with Dau Dayal, 
who is absconding, and also with Uma 
Shankar, Ram Nath and Vishwa Nath, 
approvers, and with other persons 
known or unknown and not before the 
Court, to do or cause to be done jointly 
and severally illegal acts, the illegal 
acts being to collect and possess fire- 
arms and ammunition and explosive 
substances, to commit attempts to mur- 
der to commit decoitics and extortion 
which are offences under the Arms Act, 
the Explosive Substances Act, and the 
Penal Code. In the charge it was fur- 
ther alleged that in pursuance of the 
aforesaid conspiracy: (a) a revolver and 
an automatic pistol were stolen on 19th 


February 1931 and 13th July 1931, res- 
pectively; (b) a dacoity was committed 
in the godown of Manohar Bhagat 
Dhyan Ram on 14th March 1932, in 
which firearms were used and a man 
was hurt; (c) another dacoity was com- 
muted on 13th July 1932, in the go- 
down of one Jamna Das in which a 
man was killed; (d) an attempt was 
made on the life of S. O. I., Chatta, 
on 1st April 1932, by throwing a bomb 
behind his quarters; and (e) another 
attempt was made on the life of Anandi 
Lai on 6th April 1932, by placing a 
bomb at his house in Agra for the 
purposes of extorting money from him. 

The appellant Bachclia Babu alias 
Kamta Prasad (hereinafter referred to 
as Bachcha Babu) was further charged; 
(1) That he abetted the commission of 
a dacoity before referred to at the 
house of Manohar Bhagat Dhyan Ram 
on 14th March 1932, in which one 
Gulzari Khan received a bullet injury', 
the abetment being supplying arms to 
the dacoits which were used in the 
dacoity^ and subsequently recov’crcd 
from his house contrary to S. 395/397 
Penal Code, read with S. 109, Penal 
Code. (2) That he abetted the com- 
mission of a dacoity at the godown of 
Jamna Das on 13th July 1932, in which 
one Durga was killed by a revolver 
bullet, the abetment being supplying 
arms to the dacoits which were used 
in the dacoity and whidi were later 
reco\'ered from his house contrary to 
S. 395/396, Penal Code, read with sec- 
tion 109, Penal Code. (3) That on 5th 
August 1932, he was found in posses- 
sion of a large number of weapons and 
arms which were recovered from a 
secret place in his house contrary to 
S. 20, Arms Act. (4) That on 5th 
August 1932, he was found in posses- 
sion of two bottles containing picric 
acid and ammonia which arc ingre- 
dients of a highly explosive nature 
under circumstances which raised a rea- 
sonable suspicion that they were not 
beings kept for a lawful object contrary 
to S. 5, Explosive Substances Act. (5) 
I hat on 5th August 1932, he was found 
in possession of a pistol and a revolver 
which weapons had been stolen well 
knmving that the same had been stolen 
or havmg reasonable grounds to believe 

been stolen contrary 
to b. 411, Penal Code. 


X cippciiaiii umrao bm<Th nllnc 
Nepali (heremafter referred to as Nc- 
pati) was further charged: ( 1 ) Thif 

Ch/n. police stJdon 

Chatta in Agra City he threw a bomb 
m a compound behind the said police 
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station with intent to cause an explo- 
sion calculated to cause danger to hu- 
man life or serious injury to properly 
contrary to S. 4 fa), Explosive Sub- 
stances Act. (2) That on 13th July 
1932 he committed a dacoity in the 
godown of Jamna Das in which one 
Durga was killed by a shot fired by 
liim. 

The appellant, Rishi Nath was fur- 
ther charged that he on the 19th day 
of June 1931, was found in possession 
of explosive substances in his shop in 
Kinar Bazar, Agra, which articles ex- 
ploded and caused injury to his hand 
and that he was in possession of such 
articles under circumstances that raised 
a susp'cion that they were not being 
kept for a lawful purpose contrary to 
S. 5, Explosive Substances Act. The 
appe’’ant. Ram Singh was further charg- 
ed that on 13th day of July 1931, in 
the house of his uncle Hakim Cyan 
Singh he stole a revolver belonging to 
Durvijey Singh who was staying there 
as a guest contrary to S. 380, Penal 
Code. 

The appellant. Bengali Mai was fur- 
ther charged: (1) That on 14lh March 
1932. he committed dacoity in the go- 
down of Manohar Bhagat Dhyan Ram 
during which deadly weapons were used 
and Gulzari Klian received a bullet in- 
jury contrary to S. 395 '397, Penal Code. 
(2) That on 1st April 1932, at police 
station Chaita. he ihre.v a bomb in 
a compound at the rc<ir of the said 
police station with intent to cause an 
explosion and thereby endanger hurnaii 
life and property contrary to S. 4 (a), 
Explosive Sulisiances Act. (3) That 
on 6th April 1932, he abetted the com- 
mission of an offence of extortion by 
supplying a typewriter upon which a 
threatening letter was typed and which 
was placed along with a bomb at the 
hou^ic of one Anandi Lai contrary to 
S. 387, Penal Code, read with S. 109, 
Penal Code. 

The appellant, Jwala was further 
charged that on 14lh March 1932, he 
committed dacoity at the godown of 
Manohar Bhagat Dhyan Ram m which 
dacoity he was armed with .deadly 
weapons and in which Gul/.an Rhan 
received a bullet wound. Before the 
learned Sessions Judge the appellants 
pleaded not guilty to al the charges. 
The appellant, Bachcha Babu was con- 
victed on all the charges and sentenced 
to death under S. 120-B. Penal Code, 
read with S. 395/396 Penal Code On 
the char'^c under S. 20, Arms Act, he 
was sentenced to seven years’ rigorous 
imprisonment, cn the charge under 
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S. 5, Explosive Substances Act, to five 
years’ rigorous imprisonment and on 
the charge under S. 411, Penal Code, 
to three years’ rigorous imprisonment; 
the sentences to run concurrently. As 
he was convicted and sentenced for 
conspiracy, no separate sentences were 
imposed in respect of the charges of 
abetment of dacoities although he was 
found gruilty and convicted in respect 
of each of the abetments. 

The appellant, Nepali was found 
guilty on all the charges and sentenced 
to death on the charge under S. 120-B, 
Penal Code, read with S. 395/396, 
Penal Code. He was also convicted 
and sentenced to death on the charge 
under S. 395/396, Penal Code. On the 
charge under S. 4 (a), Explosive Sub- 
stances Act, he was sentenced to seven 
years’ rigorous imprisonment. The ap- 
pellant, Rishi Nath was convicted on 
the charge of conspiracy contrary to 
S. 120-B, Penal Code, read with the 
other sections mentioned in the charge 
and sentenced to ten years’ rigorous 
imprisonment. On the charge under 
S. 5, Explosive Substances Act, he was 
found not guilty and acquitted. 

The appellant, Ram Singh, was con- 
victed of conspiracy under S. 120-B, 
Penal Code, read with the other sec- 
tions mentioned in the charge and sen- 
tenced to seven years’ rigorous impri- 
sonment. On the charge under S. 380, 
Penal Code, he was convicted and sen- 
tenced to one years’ rigorous imprison- 
ment; the sentences to run concurrent- 
ly. The appellant, Bengali Mai, was 
convicted of conspiracy under S. 120-B, 
Penal Code, read with the other sec- 
tions mentioned in the charge and sen- 
tenced to seven years’ rigorous impri- 
sonment. On the charge under sec- 
tion 395/397, Penal Code, he was con- 
victed and sentenced to seven years’ 
rigo-ous iniprisonment and on the 
ch.'.r, ;c under S. 4 (a), Explosive Sub- 
stances Act, he was convicted and sen- 
tenced to seven years’ rigorous impri- 
sonment; the sentences to run con- 
currently. On the charge under S. 387, 
Penal Code, read with S. 109, Penal 
Code, he was convicted, but no sepa- 
rate sentence was given. The appel- 
lant, Jwala, was convicted on the charge 
of conspiracy and sentenced to ten 
years’ rigorous imprisonment and on 
the clia.^ge under S. 395/397, Penal 
Code, he was convicted and sentenced 
to ten years’ rigorous imprisonment; 
these sentences to run concurrently. 
Against all these convictions the six 
appellants have preferred an appeal to 
tliis Court. ‘ 
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The case has proved to be a lon^‘ 
and complicated one. In the Sessions 
Court 114 witnesses were called for 
the prosecution and the evidence of 
four other witnesses admitted. For the 
defence no less than 85 witnesses were 
examined and the evidence and argu- 
ments lasted, so we are told, 48 days. 
253 exhibits were produced and proved 
before the Court. Before us the case 
has been argued on both sides with 
great force and we should like to ex- 
press our appreciation of the ability 
and exemplary fairness displayed by all 
counsel concerned. The appeal was a 
long and difficult one, but throughout 
we have received the greatest possible 
assistance from all counsel in the fullest 
and frankest manner. The case for the 
prosecution was that Bachcha Babu 
was a dangerous revolutionary and that 
he together with the appellants and 
others had formed a conspiracy to pro- 
mote revolutionary ideas and to assist 
in overthrowing the Government by 
force. Funds however Avere lacking for 
these unlawful purposes and it is alleged 
that these persons subsequently cons- 
pired together to steal arms and am- 
munition and by means of them commit 
armed dacoities for the purposes of 
obtaining money to carry out the above 
mentioned revolutionary objects. An- 
other method employed to obtain 
money, it is suggested, was extortion 
and in carrying out these various me- 
thods it is alleged that firearms and 
explosive substances were freely used 
and that in one case a person was 
seriously injured and in the other case 
actually murdered. 

The existence of such a conspiracy, 
it is stated, had been suspected for 
sometime and the police acting on in- 
formation in their possession raided the 
house of Bachcha Babu on 5th August 
1932. Two previous searches of this 
house had been made, but nothing in- 
criminating had been found, but on this 
last occasion there was found cunningly 
concealed in a space between a false 
and the real ceiling of the latrine a 
pistol, four revolvers, four knives, am- 
munition in a packet, percussion caps, 
a hilt of a knife or dagger with a 
broken piece of blade attached and two 
bottles. In otlier parts of the pre- 
mises were found an air pistol con- 
cealed in some bedding, a large bottle 
containing liquid, pieces of glass, two 
torches, a bullet and a picture pierced 
with holes alleged to have been caused 
by target practice with an air pistol. 
The bottles were subsequently found 
to contain picric acid and ammonia, 


substances which Avhen mixed together 
form a highly explosive mixture and is 
frequently used for the purpose of mak- 
ing bombs. 

On the pramises were found Bachcha 
Babu, Vishwa. Nath, .who .subsequently 
became an approver, and one Sarju 
Prasad. These persons were immedia- 
tely arrested and taken to the 
Kotwali and, according to the prosecu- 
tion Vishwa Nath evinced an imme- 
diate desire to confess and there and 
then made a statement to the police. 
Presumably in consequence of that 
statement Rishi Nath, Ram Singh and 
Uma Shankar were arrested the same 
day and in the evening about 9 p. m. 
Uma Sliankar also made a .statement 
to the police. On 7th August 1932, 
Bengali Mai was arrested and on 19th 
August 1932, Ram Nath, who later be- 
came an approver, was arrested in his 
own house at Agra and made a state- 
ment to the police the moment he ar- 
rived at the Kotwali. On 4th October 
1932, Nepali was arrested at Bharan, 
his native village, and on 16th Novem- 
ber 1932, Jw'ala was arrested at Bhind 
in Gw'alior State. Sarju Prasad, though 
arrested in Bachcha Babu’s house, was 
only detained three days and then re- 
leased presumably for w^ant of evidence. 
Uma Shankar, Vishwa Nath and Ram 
Nath having each expressed a desire 
to confess we:e placed before a Magis- 
trate and their confessions were re- 
corded on 7th, SCh and 27th August 
respectively. It is to be noted, however 
that Uma Shankar did not complete 
his confession on the 7th August owdng, 
it is alleged, to the fact that he was 
too tired, but it was completed on 
the following day. 

These confessions, it is suggested, 
made it clear that a conspiracy, as 
alleged, did, in fact, exist. These con- 
fessing accused referred to a number 
of crimes which up to that time had 
never been satisfactorily cleared up and 
consequently investigation was continu- 
ed with the greatest vigour. As stated 
previously, arrests were made and the 
facts relating to these previous un- 
detected c.i.nes were thoroughly inquir- 
ed into. These crimes were: (1) The 
theft of a revolver from the house of 
Mr. Kehri Singh, vakil at Agra, on 
19i.h February 1931. Investigation show- 
ed that this revolver was amongst the 
weapons found at Bachcha Babu’s 
house on the raid of 5th August 1932. 
(2) The theft of a revolver from the 
house of Hakim Cyan Singh on 13th 
July 1931. Investigation showed that 
this revolver was amongst the weapons 
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recovered from Bachcha Babu’s house. 
(3) On 14th March 1932, a dacoity 
had taken, place in the godown of 
Manohar Bhagat Dhyan Ram in Gali 
Bara Bhai, Agra. In this dacoity which 
was unsuccessful five or six dacoits 
participated and a number of shots 
were fired, one wounding Gulzari Klian 
Chaukidar in the left thigh. Bullets 
and cartridges were recovered from the 
scene of this dacoity and it is alleged 
that later investigation showed that 
these bullets and cartridges were fired 
from one of the revolvers found in 
Bachcha Babu’s house. (4) On Ist April 
1932, a bomb was thrown at the rear 
of the police station Cliatta in the 
city of Agra. Explosive materials found 
on the premises of Bachcha Babu,it was 
suggested , might well have been used to 
make such a bomb. (5) On 6th April 
1932, a bomb together with a threa- 
tening letter was placed in the house 
of one Anandi Lai. According to the 
police, investigation showed that the 
letter which was typed, had been typed 
upon a typewriter belonging to Bengali 
Mai’s father and to which Bengali Mai 
had access. (6) On 13th July 1932, a 
serious dacoity had taken place at the 
godown of Jamna Das in Gali Bara 
Bhai, .\gra, in which Durga Prasad 
was killed. 

In litis dacoity firearms were used 
and bullets and cartridges found on 
the scene afterwards. It is alleged by 
the police that investigation showed 
that these bullets and cartridges had 
been fired from a revolver which was 
recovered from Bachcha Babu’s house 
during the raid. 

As a result of these investigations 
into these various crimes and the ap- 
provers’ statements the police were sa- 
tisfied that these were not isolated 
crimes, but must have been committed 
in pursuance of an agreement or cons- 
piracy and consequently a charge of 
conspiracy under S. 120-B, Penal Code, 
was launched against the appellants 
who, with others, had been implicated 
by the confessing accused who later 
became approvers. In the event of the 
failure to prove this charge of cons- 
j.i a y the charges indi ated previously 
were brought against the individual ap- 
pellants in respect of the various crimes 
in which, it is alleged, they had parti- 
cipated. To establish a charge of cri- 
minal conspiracy the prosecution must 
prove an agreement between two or 
more persons to do or cause to be done 
some illegal act or some act which 
is not illegal by illegal means provided 
that where the agreement is other tlian 
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one to commit an offence the prosecu- 
tion must go further and prove that 
some act besides the agreement was 
done by one or more of the parties 
in pursuance of it. Where the agree- 
ment therefore is one to do or cause 
to be done an act which is itself an 
offence, no overt act, i. e., any act 
done by one of the partes to the 
agreement in pursuance of it, need be 
proved; the crime of criminal cons- 
piracy is established once such an 
agreement is proved. 

In the present case the conspiracy 
alleged is one to commit a series of 
serious crimes and therefore mere proof 
of such an agreement between the ap- 
pellants is sufficient to sustain a con- 
viction. Proof of overt acts committed 
by the appellants or any of them is 
not strictly necessary on this charge, 
but needless to say proof that the 
appellants or some of them were con- 
cerned in the overt acts alleged would 
go far to establish that the agreement 
alleged was in fact made between them, 
though proof of overt acts is not neces- 
sary in this case yet it may well be 
that if such acts are proved the Court 
will be bound to infer that they are 
not unconnected and isolated acts, but 
acts which must have been committed 
in pursuance of an agreement made 
between the appellants -such as that 
alleged. 

To prove the case of conspiracy 
against the appellants the prosecution 
relied in the main upon the evidence of 
the three accomplices Vishwa Nath, 
r. W. 2, Ram Nath, P. W. 3 and 
Ulna Shankar, P. W. 4, who became 
approvers in the case. There is no 
rule of law in India which prevents a 
Court convicting on the sole evidence 
of an approver, but adopting the prac- 
tice which has for many years been 
followed in England no Court in this 
country will convict an accused person 
upon such evidence unless it is corro- 
borated by some independent testi- 
mony. The reasons for this very salu- 
tary rule of English practice were given 
in the judgment of the Court in the 
well-known case of (1916) 2KB 658 
(1), and these rca.sons apply in our 
judgment with equal, if not great^. 
force to the conditions existingin India. 
The necessity for corroboration of the 
evidence of an approver has been em- 
phasised time and again in recent 
Indian decisions and this nale of prac- 
tice has now^ become in India, though 

1. Rex V. Baskerville, (1916) 2 K B 658=86 L J 
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possibly not in England, as binding 
upon the Courts as a rule of law. 
Such a rule is particularly necessary 
in cases of conspiracy to commit crimes 
where the crime of criminal conspiracy 
as established the moment an agree- 
ment between the accused persons to 
commit such crimes is proved. Evidence 
of a mere agreement can easily be 
concocted or manufactured, hence the 
need of independent testimony by way 
of corroboration is manifestly essen- 
tial. 

In (1916) 2KB 658 (1), previously 
cited the Court of Criminal Appeal in 
England considered what evidence could 
and could not properly be regarded as 
corroboration. In that case which lias 
been followed and approved many times 
by this and other Courts in India it 
was laid down that evidence in corro- 
boration must be independent testi- 
mony connecting or tending to con- 
nect the accused with the crime. To 
amount to corroboration the evidence 
must implicate the accused, i. e., it 
must confirm in .some material parti- 
cular not only the accomplice or ap- 
prover’s evidence that the crime has 
been committed, but also that the ac- 
^cused committed it. The corroborative 
evidence need not shew positively that 
the accused committed the crime; it 
is sufficient if it is merely circumstan- 
tial connecting him with the crime. It 
must be evidence which shews or tends 
to shew that the approver’s evidence 
implicating the accused is true; it must 
be independent testimony on a material 
particular or material particulars de- 
monstrating to the Court the truth of the 
approver’s evidence implicating the ac- 
cused. Evidence to amount to corro- 
boration must be independent testi- 
mony and therefore the evidence of 
one approver cannot amount to corro- 
boration of the evidence of another. 
The fact that a witness is an approver 
creates a suspicion in the mind of the 
Court and that suspicion cannot be re- 
moved by merely calling another ap- 
prover. To hold that one approver 
could corroborate another would result 
in wiping out the salutary rule that 
independent testimony is required by 
Avay of corroboration of such evidence 
and this indeed has been conceded by 
the Crown in this case. The Govern- 
ment Advocate with his customary 
frankness admitted that he could not 
ask us to convict the appellants unless 
the evidence of these three approvers 
was corroborated by other witnesses 
who were not themselves in the alleged 
conspiracy. In the present case there- 


fore the Court cannot convict upon the 
charge of conspiracy or any of the 
other charges upon the evidence of the 
three approvers unless there is inde- 
pendent testimony on a material parti- 
cular or material particulars which, in 
our judgment, shews that the appro- 
vers’ evidence implicating the accused 
in the conspiracy or in the other crimes 
charged against them is true. 

It was contended however by the 
prosecution that there was in this case 
ample independent testimony of the 
character previously indicated which 
clearly shewed that the approvers were 
speaking the truth when implicating 
the accused in the various crimes with 
which they were charged. With these 
considerations in mind it will now be 
convenient to consider in -some detail 
the various classes of evidence adduced 
by the prosecution to establish their 
case. 

Before discussing the evidence of 
each individual approver it will be con- 
venient ar this stage to make some 
general observations upon the evidence 
of the three of them. All three showed 
a most extraordinary and immediate 
desire to confess, and it is difficult 
to believe that such a desire was 
genuine. Vishwa Nath, who was ar- 
rested at Bachcha Babu’s house in the 
raid on 5th August 1932, ^made a, state- 
ment that very evening to the police, 
and although the terms of tliat state- 
ment were not before us, we can safe- 
ly presume that it was in the nature 
of a confession because he was 
placed before a Magistrate on the 8th 
August, and his confession recorded. 
Uma Shankar was arrested later in the 
day on 5th August 1932, and likewise 
made a statement that v^ry evenutg. 
His confession was recorded on the 7th 
and 8th August. So it will be seen 
that within three days of the raid which 
gave rise to this charge of conspiracy 
two of the accused had actually con- 
fessed before a Magistrate. 

Ram Nath was not arrested until the 
19th August, but he admitted that he 
made a statement the moment he ar- 
rived at the Kotwali, and on the 24th 
August his confession was recorded by 
a Magistrate. Further it is admitted 
that m the entry in the jail register 
Uiese three persons were from the first 
described as approvers, and no satis- 
factory explanation has ever been 
fort^hcommg as to how this entry came 
to be made. It would appear that from 
the very outset these persons were to 
be regarded as approvers and therefore 
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it has been suggested on behalf of the 
defence that these three persons were 
tools of the police and were nothing 
more than police spies. Again from 
the outset these three approvers Avere 
treated differently from the other co- 
accused. In evidence they admitted 
that they never wore fetters as the 
others did, and the learned Magis- 
trate who committed the appellants, 
noted at the request of their counsel 
that the approvers appeared in Court 
well dressed and well groomed and in 
a condition very different from the 
other appellants. According to the 
note, Uma Shankar was actually wear- 
ing a flower in his coat whilst the 
other accused were wearing fetters. 
Tliis undoubted preferential treatment 
causes grave suspicion in our minds, 
and though the defence have not satis- 
fied us that these approvers were noth- 
ing more than spies or informers, the 
prosecution have themselves to blame 
for such a suggestion being made by 
counsel on behalf of the appellants. 
We must express our disapproval of 
such conduct on the part of the pro- 
secution. 

Further it is on the record that the 
warrant for the arrest of Ram Nath 
was actually issued on the 11th August 
1932; whereas he was not arrested until 
the 19lh August, when the arrest took 
place at his house in the outskirts of 
the city of Agra. Ram Nath explains 
this failure to execute the warrant by 
saying that he had after the raid fled 
from his home to Neemuch. In cross- 
examination, however he could not say 
with whom he had stayed or whether 
his alleged host was a relative of a 
friend of his or not. In short he could 
give no explanation of his stay at 
Necmuch, and we cannot accept his 
statement that he ever stayed at Nee- 
much or in fact ever left lus home. 
It follows therefore that the failure to 
execute the warrant and to arrest Ram 
Nath until the 19th August, is wholly 
unexplamcd, and this delay and the 
overwhelming desire to confess the mo- 
ment he arrived at the Kolwali raises 
in our minds most serious doubts as 
to the voluntary nature and genuine- 
ness of this confession. If Ram Nath, 
who had been implicated by Uma Shan- 
kar, had not ielt Agra, the police could 
have arrested him immediately. 1 he 
fact tliat he was not arrested suggests 
tliat he was being used for some pur- 
pose. 

Again all three approvers give the 
same reason for confessing, namely, a 
desire to speak the truth and to cx- 
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plate their sins, an explanation which 
we find impossible to believe in the 
circumstances of this case. There is- 
another extraordinary feature in these 
confessions which is obvious to any 
one on a most cursory reading of them^ 
In each case the general 'scheme and 
order of the confession is the same. 
Each begins with the history of his- 
childhood, boyhood and early educa- 
tion. Each then goes on to describe 
how he became interested in politics- 
and how later he became involved in 
revolutionary politics. Then follows an 
account of his introduction to Bachcha 
Babu and then a full account of the 
part which he and others played in 
the conspiracy. How three young men 
with only very ordinary education came- 
independently of each other to make- 
detailed confessions in precisely the 
same manner following exactly the same 
order is difficult to understand. The 
similarity in the general scheme and 
order of these confessions is amazing,, 
and we cannot believe that it is a mere 
coincidence. In our view there was a 
mind guiding the minds of these three 
confessing accused and that the gene- 
ral scheme and order of facts adopted 
by each emanated from that guiding 
mind and not from the minds of the 
approvers. No suggestion has been 
made against the learned Magistrate 
who recorded all three confessions, and 
therefore in our view the inference is 
irie.isiible that the approvers we*e care- 
fully coached by some one before they 
were taken before the Magistrate. 

A comparison between the confession 
of Uma Shankar and that of Ram Nath 
discloses further disquieting features- 
The gaps left by Uma Shankar ap- 
pear to have been carefully closed up 
by Ram Nath whose confession was re- 
corded some three weeks later. But 
it will be more convenient to discuss 
these features when dealing Avith the 
evidence of each individual approver. 
(After dealing with their evidence in 
turn His Lordship proceeded). From 
the foregoing summary of the evidence 
of the three approvers it Avill be seen 
that all tliree deposed to a conspiracy 
as alleged by the prosecution and that 
Bachcha Babu \v'as the leader of it. 
U»na Shankar and Ram Nath further 
deposed that the appellants Nepalir 
Rishi Nath, Bengali Mai and Ram 
Singh Averc members of this conspiracy 
and Uma Shankar further stated that 
Jwala Avas also in the conspiracy. 
three deposed to the fact that Bachcha 
Babu kept arms, ammunition and ex- 
plosive -substances on his premises and 
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that such were kept for the purpose 
of dacoities and terrorism. Uma Shan- 
kar and Rishi Nath make it clear that 
it was Bachcha Babu who enginerred 
and provided arms for the:e dacoities. 

Uma Shankar and Ram Nath im- 
plicate Nepali, Rishi Nath .. Bengali Mai 
and Ram Singh in the dacoity of 13th 
July 1932, at the godown of Janina 
Das. Both also implicate Nepali and 
Bengali Mai in the bomb incident at 
Chatta thana though neither were con- 
cerned in the affair. They deposed that 
they were told of the incident by Ba- 
chcha Babu and other members of the 
conspiracy. They also implicated Ram 
Singh in the theft of the pistol from 
the house of his uncle Hakim Cyan 
Singh whilst Uma Shankar deposed 
further to the fact that it was Bachcha 
Babu who arranged for the placing of 
the bomb at Anandi Lai’s house and 
actually handed the bomb and the 
type-written letter to Dau Dayal who 
placed it there. Uma Shankar further 
stated that the letter had been typed 
by or with the assistance of Bengali 
jMal. 

Objection was taken by counsel for 
the appellants to the admissibility of 
the statements made to the approvers 
by one appellant implicating the others. 
In certain circumstances such state- 
ments might be admissible by reason 
of S. 10, Evidence Act. Having regard 
however to the view which we take of 
the evidence regarding the alleged cons- 
piracy in this case it is unnecessary 
for us to decide whether such evi- 
dence is or is not admissible. 

Apart from the evidence of the ap- 
provers, the prosecution called a large 
number of witnesses to establish cither 
directly or by way of corroboration of 
the approvers’ evidence, the guilt of 
the appellants. It was contended on 
behalf of the Crown that this evidence 
taken by itself or together with the 
approvers' testimony showed that there 
was a conspiracy as alleged and that 
the appellants were parties to it and 
further that the individual appellants 
were guilty of the crimes specifically 
charged against them. The object of 
this evidence was to show tliat the 
various criminal acts alleged were not 
isolated acts independent of each other 
but were so linked up one with the 
other as to give rise to an irresistible 
inference that they were committed by- 
persons acting together in furtherance 
of a common intention and object. In 
short that there were common factors 
in all these criminal acts and that such 


common factors proved the complicity 
of Bachcha Babu in each of them and 
the other appellants in some if not all 
of them. 

It is therefore necessary to consider 
this evidence in some detail to ascer- 
tain whether it establishes the guilt of 
the appellants independently of the ap- 
provers’ evidence or, if it does not, 
whether it is sufficient corroboration 
of the approvers’ testimony to warrant 
a Court acting upon the latter. (After 
examining the evidence of some of the 
witnesses His Lordship proceeded). Mr. 
Scott also gave evidence with a viewi 
to showing that the letter found with 
bomb at Anandi Lai’s house on 6th 
April 1932, was typed on a ty^pewrit- 
ing machine proved to have been in 
the possession of Bengali Mai’s fatherj 
and to which Bengali Mai had access.! 
Evidence of this kind cannot be re- ! 
garded as expert evidence as it hasi 
been laid down in the well-known ! 
Meerut Conspiracy case; 1933 All 690j 
(2), that the opinion of an expert that, 
one document has been type-written on 
the same machine as another docu- 
ment is not admissible under S. 45, 
Evidence Act. 

The Court may ask the witness points 
in favour of the view whether the 
two documents have or have not 
been typc-wiitten on the same machine, 
but must come to its own conclusion 
and not treat such assistance as an 
expert opinion a relevant fact in itself. 
We called for and saw the original 
letter placed with the bomb and letters 
admittedly typed on this type-writing 
machine. Further we caused various 
letters of the alpliabct to be typed in. 
our presence on this machine and exa- 
mined and compared tliem with the 
lettei placed with the bomb. Again we 
found similarities and differences and 
we are not satisfied that the incrimi- 
nating letter was typed on the type- 
writing machine proved to have been 
in poseession of Bengali Mai’s father. 
In any event even if the letter had 
been typed on this type-writer the pro- 
secution would still have to prove that 
cither Bengali Mai typed or caused it 
to be typed or permitted the use of 
the machine. There is no evidence of 
any kind before us suggesting either of 
these alternatives. 

Mr. B. N. Pal, P. W. 98, an autho- 
rity on explosives was called to prove 
that substances said to have been found 
near the Chatta tliana after the ex- 
plosion were fragments of an explosive 

2. Jhabwala v. Emperor, 1933 All Or 
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bomb and that picric acid and am- 
monia mixed together form a highly 
explosive substance. Even if this evi- 
dence is accepted it proves nothing, for it 
in no way connects Bachcha Babu or any 
other of the appellants with the actual 
bomb which was thrown at the rear of 
the Chatla thana. Bachcha Babu may 
have kept ammonia and picric acid for 
the purpose of making bombs, but it 
in no way proves that the actual bomb 
which exploded at the Chatta thana 
was made by Bachcha Babu or out of 
materials in Bachcha Babu’s possession. 

Upon the evidence already discussed 
other than that of the approvers’ we 
arc satisfied that arms, ammunition and 
explosive substances were found at Ba- 
chcha Babu’s house and that they had 
been secreted there by Bachcha Babu 
for some unlawful purpose. We are 
further satisfied that two of the wea- 
pons found on the premises were wea- 
pons which had been stolen from the 
houses of Kchri Singh and Hakim Cyan 
Singh and that Bachcha Babu cither 
knew that they had been stolen or Irad 
good grounds for believing that they 
had been stolen. We arc not satisfied 
however that Bachcha Babu instigated 
the thefts of these revolvers or that 
they were stolen in pursuance of any 
•conspiracy. Though the mode of con- 
■ccalmcnt convinces us that these wea- 
pons, ammunition and explosives were 
intended for some unlawful purpose; 
the evidence does not satisfy us that 
there was any connexion between these 
arms, ammunition and cxi)losives and 
the two dacoitics and the bomb inci- 
dents at the Chatta thana and the 
bouse of Anandi Lai. 

In short the evidence already dis- 
cussed other than that of the approvers* 
docs not of itself prove a conspiracy 
in which Bachclia Babu was the central 
figure and further affords no corrobo- 
ration of the approvers’ evidence that 
such a conspiracy existed. This evi- 
dence does not establish any common 
factors between the arms ammunition 
and explosive substances found at Ba- 
clicha Babii’s house and the various 
criminal offences which it is alleged 
arc the overt acts of this conspiracy. 

A large number of witnesses were 
-also called with regard to the various 
overt or criminal acts alleged. These 
were called with a view to proving the 
factum of each particular overt or cri- 
minal act and to identify the persons 
>conccrncd in the commission of such 
act. It was the submission of the pro- 
secution that this evidence also showed 
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that these acts were the result of a 
conspiracy, as a number of the appel- 
lants were identified as taking part in 
the various crimes and that in each 
crime a connexion with Bachcha Babu 
was established. This according to the 
prosecution went beyond the realm ot 
coincidence and permitted of only one 
inference, namely, that Bachcha Babu 
and the appellants were acting together 
with a common intention and object 
^d that these crimes were committed 
in pursuance of such common intention 
or object. Further this evidence was 
^so tendered to prove the guilt of the 
individual appellants in respect of the 
specific crimes which were charged 
against them. , 2: 

Again it is necessary to examine this 
evidence to ascertain whether it estab- 
lishes a conspiracy and the participa- 
tion of the various appellants in it and 
in the overt acts alleged to have been 
committed in pursuance of it, or if it 
does not whether it amounts to suffi- 
cient corroboration of the approvers* 
evidence to sustain a conviction for 
conspiracy or for any of the other 
crimes cliarged against the appellants. 
This class of evidence is concerned in 
the main with three incidents: (a) the 
unsuccessful dacoity at the house of 
Manorath Bhagat Dhyan Ram on 14th 
March 1932; (b) the bomb explosion 
at the Chatta thana on 1st April 1932; 
and (c) the dacoity attended with mur- 
der at the godown of Jumna Das on 
13th July 1932. It will be convinient 
therefore to deal with the evidence with 
regard to each incident separately to 
ascertain whether the appellants or any 
one of them were concerned in each 
particular crime, (a) Dacoity at house 
of Manorath Bhagat Dhyan Ram on 
14th March 1932. 

That such a dacoity took place is 
beyond question and is not challenged 
by the appellants. The witnesses, Gul- 
zar Klran, P. W. 21, Deo Naraln, 
P. W. 10 Sohanpal. P. W. 20, Inderjit, 
P. W. 33 and Sukhdeo Prasad, P. W. 12, 
prove it beyond doubt. In this dacoity 
revolvers were fired and Gulzar Khan 
was hit in the left leg. This witness 
later identified Jawla as one of the 
dacoits at an identification parade in 
Bhind Jail. Deo Narain also identified 
Jwala at Bhind Jail and Bengali M^ 
at an identification parade in Agra Jail. 
The witnesses Sohanpal, Inder Jit and 
Sukhdeo Prasad failed to identify any 
one. 

The identification of Jwala by two 
witnesses and Bengali Mai by only one 
witness might if the identification was 
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satisfactory be sufficient to convict 
them of the dacoity particularly when 
they have been both implicated by ap- 
provers. An examination of the record 
however shows that these identifica- 
tions were far from satisfactory. The 
identification proceedings at Agra were 
carried out in the presence of Mr. Tri- 
loki Nath, a Magistrate of the First 
Class, and in his report and evidence 
he stated that Deo Narain, though he 
identified Bengali Mai correctly, made 
one mistake identifying one non-.sus- 
pect. In our judgment it would not be 
safe to convict Bengali Mai on this evi- 
dence alone or upon the approvers’ 
statement corroborated only by such 
an identification. (After further examin- 
ing the evidence, the judgment pro- 
ceeded). There is therefore a very 
serious discrepancy between the state- 
ments of the approvers and the evi- 
dence of these witnesses which makes 
it impossible for us to act upon such 
evidence either by itself or a.s corro- 
boration of the approvers’ testimony. 

Raghbar, P. W. 17, saw the party 
that night and in jail identified Uma 
Shankar. He however failed to identify 
him in Court and consequently his evi- 
d-cnce is worthless. Sham Lai, P. W. 35, 
deposed to the fact that he si>oke to 
Ram Nath and Rishi Nath late in the 
evening upon which the dacoity took 
place. The point at which he met them 
was a matter of a mile and a hall 
or so from the scene of the dacoity. 
There appears to be no reason why 
this witness who knew Rishi Nath and 
Ram Nath well should have remem- 
bered this incident. But even if it took 
place, it does not in our view amount 
to corroboration of the approvers' 
statement. He might well have met 
these persons at the time he did; but 
even if he did, it does not in any way 
•corroboi'ate the approvers’ statement 
that Rishi Nath and Ram Nath were 
present earlier in the evening at the 
scene of the dacoity a mile and a half 
away. 

In our judgment the evidence of 
these eye-witnesses of the party pro- 
ceeding to and from the dacoity at 
Jumna Das’s godown is worthless and 
IS neither direct proof that the appel- 
lants or any of them were concerned 
in the dacoity nor corroboration of the 
approvers’ statement. It is evidence 
that could easily be procured after Ram 
Nath’s confession, and we have no hesi- 
tation in rejecting it. In our judgment 
therefore it has not been proved by the 
■prosecution that any of the appellants 
were concerned in the daooity in which 


murder was committed at the godown 
of Jumna Das on 13th July 1932. 

No eye-witnesses were produced to 
identify any persons connected with the 
placing of the bomb and letter at the 
house of Anandi Lai on 6th April 1932. 
That such a Bomb and letter was 
placed there is abundantly proved by 
Kastur Chand, P. W. 39, Constable 
Mahandra Singh, P. W. 27 and Sub- 
Inspector, Mohd. Ali Khan, P. W. 36. 
As we have stated previously, we are 
not satisfied that the letter was typed 
on the machine owned by Bengali Mai’s 
father to which Bengali Mai liad ac- 
cess. Previous letters demanding money 
by threats had been received by Anandi 
Lai who had reported the nuitter to 
the police and in this case an attempt 
was made to connect Bachcha Babu 
with these letters. Anandi Lai, P.W. 37, 
deposed that after he had received two 
of the letters, a man stopped his car 
who he was told was one Tek Chand. 
The latter asked him if he had received 
any letters, and on being told that he 
had warned him tliat he had better 
pay as the letters came from a very 
dangerous man whom he later named as 
Bachcha Babu. Anandi Lai never told 
the police of this incident, although 
he had already reported to the police 
the receipt of the letters «'md it is 
difficult therefore to believe that this 
incident ever took place. The learned 
Sessions Judge accepted this evidence, 
iDut in our view even if it were true, 
it is inadmissible against Bachcha B.abu 
or any of the appellants. It is not 
alleged by the prosecution that Tek 
Chand was a conspirator, and therefore 
we cannot see how anything he said 
could be evidence against Bachcha Babu 
or any of the other appellants. In our 
judgment the prosecution lias wholly 
failed to prove any connexion between 
the appellants and the placing of the 
bomb at Anandi Lai’s house or the 
letters demanding money by menaces 
which preceded it. 

A number of witnesses were called 
to show that the appellants were fre- 
quently seen together during the period 
it was alleged that the conspiracy ex- 
isted. 

Sharif Uddin. P. \V. 100, Mohd. 
Husain, P. W. 101 and Shujat Husain, 
P. W. 102, deposed to having seen Ba- 
chcha and various members of the al- 
leged conspiracy from time to time in 
Hewett Park in deep conversation and 
later identified a number of the appel- 
lants in jail. Ladli Prasad already re- 
ferred to also refers to association bet- 
ween Bachcha Babu and some of the 
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other appellants and reference is made 
also to such association in the evidence 
of a number of other witnesses. It is 
unnecessary to consider this evidence 
in any detail, because in our view it 
cannot assist the prosecution. It is 
not denied that the appellants knew 
each other and they might well have 
met in the park or elsewhere in the 
jcool evening to converse without being 
gudty of conspiracy or having any un- 
lawful purpose. Evidence of association 
to be of any valut should suggest some- 
thing suspicious in such association and 
no inference one way or another can be 
drawn from a mere casual meeting or 
meetings or conversation between the 
parties in a public place or park where 
mere acquaintances frequently meet and 
talk. It is not suggested by any of 
thc’^e witnesses that there was anything 
suspicious or strange or secret in the 
way these persons met and spoke. It 
is true that some witnesses said that 
Bachcha Babu and his friends in the 
park slopped their conversation when 
the witnesses approached, but there is 
nothing strange in this. There might 
have been 101 reasons other than the 
c.vistencc of a conspiracy which would 
induce Bachrlia Babu and his compa- 
nions to Slop conversing whilst these 
witnesses were within earshot. In any 
cvcnl we lind it difficult to believe that 
these witnesses could remember such 
incidents i)arti u’arly wlien they attached 
no 111 ] ortance whatsoever to them when 
they occurred. Evidence of this kind 
is easily procurable, and it is signiificant 
that none of these witnesses ever re- 
ported anything suspicious in the con- 
duct of Bachcha liabu or any of the 
appellants until after the raid on the 
5lh August and investigation into tliis 
alleged conspiracy Iiad commenced. 

In our view therefore the prosecution 
have wholly failed to establish the cons- 
piracy alleged by them. The evidence 
called independent of the approvers 
proves nothing at all neither does it 
aftord any corroboration of the state- 
ment ol the approvers. Having regard 
to tlie circumstances in which these 
approvers first confessed and the ob- 
vious discrepancies between the con- 
fessions themselves and between the 
confessions and the subsequent evi- 
dence which they gave, we are not 
inclined to give any great weight to 
tlicir evidence, but whatever weight we 
give to it, we cannot act upon it alone 
in the absence of corroboration. Hav- 
ing regard to the nature of tlie ap- 
provers’ evidence, it would require very 
strong and cogent corroboration before 
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we would regard it as safe, to convict 
these appellants of conspiracy. There 
is no such strong and cogent evidence 
by way of corroboration; in fact there 
is no corroborative evidence woith the 
name at all. Further, in our view, the 
prosecution have wholly failed to estab- 
lish that any of the appellants were 
concerned in the criminal acts charged 
against them in this case excepting 
always the charges brought against 
Bachcha Babu in connexion with the 
possession of arms, ammunition and ex- 
plosive substances discovered at his 
house on 5th August 1932. 

In conclusion it is necessary for us 
briefly to consider the case against 
each appellant. 

Bachcha Babu. For the reasons al- 
ready given, the prosecution have fail- 
ed to prove that Bachcha Babu was 
guilty of the conspiracy alleged. They 
have further failed to prove any con- 
nexion between tliis appellant and the 
two dacoities of 14th March 1932 and 
13th July 1932. The convictions there- 
fore for conspiracy and abetment of 
these two dacoities cannot stand. For 
the reasons already given we are satis- 
fied that the appellant was in unlawful 
and secret possession of a large quan- 
tity of arms, arnmunition and explosive 
substances in circumstances which cre- 
ated offences under S. 20, Arms Act, 

S. 5, Explosive Substances Act, and 
S. 411, Penal Code. He was therefore 
in our view, properly convicted by the 
learned Sessions Judge on these 
charges. 

In the result we set aside the con- 
viction and sentence of death passed 
upon this appellant for conspiracy con- 
trary to S. 120-B, Penal Code, read 
with the other sections mentioned in 
the charge. We further set aside the 
convictions on the two charges of 
abetment of dacoities for which no se- 
parate sentences were imposed upon 
him by the learned Sessions Judge. 
We however uphold the conviction and 
sentence of seven year’s rigorous im- 
prisonment inulcr S. 20, Arms Act, and 
the conviction and sentence ol five 
years’ rigorous imprisonment under 
S. 5, E.xplosive Substances Act, and 
the conviction and sentence of tlirce 
years’ rigorous imprisonment under 
S. 411, Penal Code. The sentences will 
run concurrently as directed by the 
learned Sessions Judge. To this extent 
the appeal of Bachcha Babu is al- 
lowed. 

Nepali. As we are not satisfied that 
the prosecution have proved the charge 
of conspiracy, the conviction and sen- 
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tence of Nepali for conspiracy cannot 
stand. Further, in our view, it has 
not been proved that this appellant was 
concerned in the Chatta thana bomb 
incident of 1st April 1932, or the da- 
coity at Jamna Das’s godown on 13th 
July 1932, and the convictions and sen- 
tences in respect of these charges are 
therefore in our judgment not justified. 
We therefore allow the appeal of this 
appellant and set aside the convictions 
and sentences of death passed upon 
him for conspiracy contrary toS.120-B, 
Penal Code, read with the other sec- 
tions mentioned in the charge and for 
dacoity with murder under S. 395/396, 
Penal Code, and the conviction and 
sentence of seven years rigorous im- 
prisonment under S. 4 (a), Explosive 
Substances Act. We direct that this 
appellant be set at liberty forthwith 
unless required by the authorities upon 
any other charge. 

Rishi Nath. As we are not satisfied 
of the existence of conspiracy, his con- 
viction under S. 120-B, Penal Code, 
read with the other sections mentioned 
in the charge is not justified. In his 
case there is a further reason why he 
should be acquitted. A body of evi- 
dence was called on his behalf which 
proved beyond doubt that this appel- 
lant was not in Agra between about 
20th May 1932 and 20th June 1932, 
yet Ram Nath approver spoke of meet- 
ing him on a number of occasions dur- 
ing this period and of introducing him 
about this time to Bachcha Babu. The 
learned Sessions Judge accepted this 
alibi evidence and rightly so, as it ap- 
pears to us to be convicing, straight 
forward and truthful. This evidence 
makes it clear that Ram Nath is cither 
most inaccurate in his testimony or de- 
liberately untruthful. Rishi Nath fur- 
ther called evidence to show that he 
was away from Agra on the night of 
13th July 1932, when the dacoity was 
committed at Jamna Das’s godown. 
This evidence was rejected by the 
learned Sessions Judge and it is not 
necessary for us to discuss it in any 
detail. But it does raise in our minds 
very grave doubts about the accuracy 
of the approvers statement that Rishi 
Nath was connected with the dacoity of 
13th July 1932. However it is for the 
prosecution to prove the case and as 
the case against Rishi Nath stands en- 
tirely upon the evidence of the appro- 
vers, his conviction cannot be sustained. 

We have not discussed the evidence 
which was tendered to show that this 
appellant was in unlawful possession 
of exposives on 19th June 1931, and 


therefore guilty of an offence under 
S. 5, Explosive Substances Act. The 
learned Judge was not satisfied that 
the undoubted explosion which took 
place on that day on Rishi Nath’s pre- 
mises was due to explosives. In his 
view it might have been caused by 
petrol vapour as alleged by the ac- 
cused. He therefore acquitted the ac- 
cused upon this charge and, in our 
view rightly. In our judgment, evi- 
dence relating to this incident cannot 
therefore be used upon the charges of 
conspiracy. In the result we allow the 
appeal of this appellant and set aside 
the conviction and sentence of 10 years’ 
rigorous imprisonment for conspiracy 
under S. 120-B, Penal Code, read with 
the other sections mentioned in the 
charge and direct that he be set at 
liberty forthwith unless he is required 
by the authorities upon any other 
charge. 

Ram Singh. This appellant told an 
obvious lie as to his movements on the! 
night of the dacoity on Jamna Das’s* 
premises and a body of evidence was 
called to prove this. However the fact 
that an accused person tells a lie is 
not sufficient to convict him by itself, 
nor can it be corroboration of the ap- 
provers’ statement. For the reasons we 
have already given we are not satisfied 
that the conspiracy is proved, nor are 
we satisfied that this appellant was 
the person who stole the revolver from 
the house of his uncle Hakim Gayan 
Singh on 13th July 1931, and therefore 
the convictions and sentences upon 
these charges cannot be sustained. We 
therefore allow the appeal of this ap- 
pellant, set aside the conviction and 
sentence of seven years’ rigorous im- 
prisonment under S. 120-B, Penal Code, 
read with the other sections mentioned 
in the charges and the conviction and 
sentence of one year’s rigorous impri- 
sonment under S. 380, Penal Code, and 
direct that this appellant be set at 
liberty forthwith unless he is required 
by the authorities upon any other 
charge. 

Bengali Mai. For the reasons stated 
we are not satisfied that this appellant 
is guilty of the charge of conspiracy. 
Nor are we satisfied that he was pre- 
sent at the dacoity of 14th March 1932 
at the house of Manohar Bhagat Dhyan 
Ram. Further, we are not satisfied that 
he threw or was concerned in the 
throwing of a bomb at the Chatta 
thana on 1st April 1932. For the rea- 
sons we have already given we are 
also not satisfied that this appellant 
abetted the crime of extortion by pro- 
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viding a type-writer on which the letter 
to Anandi Lal accompanying the bomb 
was typed. In the result we allow the 
appeal of this appellant, set aside the 
conviction and sentence of seven years’ 
rigorous imprisonment under S. 120-B, 
Penal Code, read with the other sec- 
tions mentioned in the charge and the 
conviction and sentence of seven years’ 
rigorous imprisonment under S. 395/397, 
Penal Code, and the conriction and 
sentence of seven years’ rigorous impri- 
sonment under S.4(a), Explosive Sub- 
stances Act, and the conviction under 
S. 387, Penal Code, read with S. 109, 
Penal Code, for which no separate sen- 
tence was given as the offence and 
punishment were merged v/ith the cons- 
piracy and direct that this appellant 
be set at liberty forthxyith unless re- 
quired by the authorities upon any 
other charge. 

Jwala. As we arc not satisfied that 
the prosecution have provecl the charge 
of conspiracy, the conviction of this 
appellant under S. 120-B, Penal Code, 
read with the other sections mentioned 
in the charge cannot be sustained, fur- 
ther we are not satisfied that this 
appellant was present at the dacoity 
which look place at the godown of 
Manohar Bhagat Dhyan Ram on 14th 
March 1932, and therefore his convic- 
tion for that offence is also not justi- 
fied. In the result we allow the appeal 
of this appellant, set aside the convic- 
tion and sentence of seven years’ rigo- 
rous imprisonment under S. 120-B, 
Penal Code, read with the other sec- 
tions mentioned in the charge and the 
conviction and sentence of seven years' 
rigorous imprisonment under S. 395/397, 
Penal Code, and direct that he be set 
liberty forthwith unless lie is required 
by the authorities upon any other 

charge. 

K s Order accordingly. 
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{Lala) Shiavi Lal— Defendant — Ap- 
pellant. 

v. 

Mohamad Ali Asghar Husain and 
oifters— Plaintiff and Defendants — Res- 


ondents. 

Seoond Appeals Nos. 1-165 and lol2 
if 1931f Decided on 20th March 1934, 
loin decision of Sub-Judge, Budaun, D - 
lOth Juno 1931. . 

(a) Declaratory suit - Mere entry of name 
[oes not debar person against whom entry is 
nade from suing for declaration for all lime 


^-Fresh invasion of right amounting to de- 
nial of title gives fresh right to sue. 

A mere entry of names does not debar the 
person against whom the entry is made for all 
time to come from suing for a declaration- 
Any new invasion of rights which amounts to a 
fresh denial of title confers on the owner in pos* 
session a fresh right to sue. The right to sue 
accrues when there is an accrual of the right as- 
serted in the suit and its infringement or at least 
a clear and unequivocal threat to infringe that 
right by the defendant against whom the suit is 
instituted: 31 All 9, Disband 1930 P O 270,. 
Rel on. [P 176 C 2] 

(b) Civil P. C. (1908), O. 2, R. 2— Causes of 
action different — No Bar under O. 2, R. 2. 

Where the cause of action of the former suit is 
entirely distinct from the cause of action in the 
later suit, the bar under O. 2, R. 2 does not 
operate. [P 178 0 1} 

(c) Adverse Possession — Property in pos- 
session of usufructuary mortgagee -- Person 
merely by getting bis name recorded in vil- 
lage pa.pers for several years cannot acquire 
title by adverse possession — Mortgage — Re- 
cord of Rights. 

A person could not acquire a title by adverse v 
possession to land which was the subject of a / 
usufructuary mortgage and therefore in the pos- I 
session of the mortgagees, merely because he had \ 
managed to get his name recorded in the village 1 
papers for a series of years in respect of the mort- / 
gaged property ; 34 / C 171, IPoXl. [P 178 0 1] 

(d) Declaratory suit — Relief granted by 
lower Court — Appellate Court will not re- 
fuse in appeal unless lower Court has acted 
arbitrarily or perversely — Specific Relief 

Act (1877), S. 42. 

A declaratory relief given by the lower Courts 
cannot be refused by the appellate Court, unless 
it comes to the conclusion that the Courts below 
in the exercise of their discretion have acted in 
an arbitrary or perverse manner. [P 178 C 23 

Mtislaq Ahmad — for Appellant. 

A. il/. Khtcaja — for Respondents. 

Judgment. — This is a second appeal by 
Lala Shiam Lal who was defendant 
4 in a suit brought by Muhammad Ali 
Asghar Husain. This appeal is con- 
nected with Second Appeal No. 1512 
of 1931 which was filed by Jagannath 
Prasad who was defondant 8 in the 
same suit. Both of these appeals might 
be disposed of by a single judgment. 

The facts are that one Hashmat was 
the owner of some immovable property. 
He died in 1886 leaving four widows, 
Mt. Sogha, Mt. Munira, Mt. Sabza and 
Mt. Chaman. He had two brothers 
surviving him, Aijaz and Baqar. We 
know nothing about the heirs of Ba- 
qar but wc know that Aijaz died in 
1886 leaving behind him a wjdow, Mt. 
Niazunnissa, a son, Hamza -Alh 
two daughters, Kaniz Bano and Shahr 
Bano. It is common ground that Hash- 
mat was a Shia and not having 
any children his property under the 
Shia Law would devolve upon his two 
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brothers, and Baqar. The plain- 

tiff ^Muhammad AU Asghar flusam is 
a purchaser from Mt. Kaniz Bano, one 
of the daughters of Aijaz Husain un- 
der a document dated 23rd December 
1929. 

This plaintiff’s case is that the pro- 
perty in dispute whicli is a small snare 
comprising 1 biswansi out of a very 
much larger area in patti Soghra Be- 
gum, mohal Narain Das, khata kewat 
No. 4, mouza Mauama belonged to 
Hasmat and after his death it was 
inherited by Aijaz and Baqar and 
Aijaz a portion was inherited by Mt. 
Kaniz Bano who sold it to the plain- 
tiff in the year 1929. It is also al- 
leged that the property originally be- 
longed to one Tufail Ahmad who 
cuted two mortgages dated 22nd Au- 
gust 1874, and 22nd April 1875, in fa- 
vour of one Fazal Ahmad. Tufail Ah- 
mad executed a sale-deed of the mort- 
gaged properties in favour or Hash- 
mat Husain and that is how Hash- 
mat Husain became the owner ot this 
property which devolved on the plain- 
tiff as mentioned before. The ijrop(^ty 
was mortgaged usufrucluarily to Fa- 
zal Ahmad and is in possession of his 
heirs as usufructuary mortgagees 

which heirs have not been impleaded in 
the present suit. The plaintiff then 
goes on to say that Sogra Begam died 
on 9th March 1918 and after her death 
Mt. Sabza Begum and Mt. Chaman 
Begam made certain transfers in fa- 
vour of one Muhammad Jan on 9th 
February 1920 and 20th May 1921, and 
the said Muhammad Jan at first hypo- 
thecated the property in dispute to 
Jagannath Prasad, defendant 8, and 
subsequently sold the same to Shiam 
Lai defendant 4. The dates of the 
hypothecation in favour of Jagannath 
Prasad and the sale in favour of Shiam 
Lai are not given in the plaint, but 
the plaintiff’s case is that all these 
transactions are fictitious and collusive 
transactions and cast a cloud upon the 
plaintiff’s title who is interested in the 
equity of redemption and entitled to 
redeem the heirs of Fazal Alimad, the 
original usufructuaiT mortgagee. The 
plaintiff therefore prayed for the re- 
lief that on proof of the plaintiff’s 
right of ownership as against the de- 
fendants it may be declared that the 
plaintiff is, as the owner, entitled to 
get the property in dispute redeemed 
at the stipulated time. It may be men- 
tioned that the time fixed for redemp- 
tion of the mortgages of 1874 and 1875 
is 1936. The other defendants to the 
suit were two widows of Hashmat Hu- 


san namely, .Sabza Begum and Chaman 
Begum and certain other transferees 
from the widows. As mentioned before,, 
the heirs of the usufractuary mort- 
gagee, were not impleaded in the suit. 

I am concerned with the Avritten 
statement of Jagannath Prasad and 
Shiam Lai alone for they are the ap- 
pellants in the present second appeals. 
They did not mention in their written 
statement as to when they obtained 
the hypothecation or the sale from 
Muhammad Jan and as I said before 
these dates are not mentioned in the 
plaint. The case of the defendants was 
that Hashmat had gifted his entire 
property including the property in dis- 
pute to his widow and consequently 
Aijaz and Baqar did not get any por- . 
tion of Hashmat’s inheritance and the 
plaintiff by obtaining a sale deed from 
Mt. Kaniz Bano did not obtain any 
interest in the disputed property. They 
further pleaded that the plaintiff’s suit 
was barred by estoppel vide O. 2, R. 
2, and S. 41, T. P. Act. 

The Courts below have decreed the 
plaintiff’s suit for the declaration 
claimed by him. In second appeal it 
is contended before me that the find- 
ing of the Court below that Hasmat 
did not make a gift of the property 
in dispute to his widows is not cor- 
rect inasmuch as the lower appellate 
Court has misread the evidence of 
Hanwant Sahai, the principal witness 
in this case. I am not prepared to 
set aside the finding of fact recorded 
by the lower appellate Court on this 
point. It is true that the learned 
Judge has referred to the statement 
of Hanwant Saliai as negativing the 
case of the defendants but that Court 
has also relied on several other con- 
siderations in arriving at the finding; 
moreover, there has not been a real 
misreading of the evidence of Han- 
want Sahai. Hanwant Sahai’s evidence 
is more or less hearsay and Hanwant 
Sahai does not in his cross-examination 
say that Hashmat had told Hanwant 
Sahai that Hashmat had made a gift 
of his entire property in favour of his 
widow. As I said before, the finding 
is based not only upon the evidence 
of Hanwant Sahai but on a variety of 
circumstances and the finding is to my 
mind a finding of fact which cannot be 
challenged in second appeal. 

It was then contended on behalf of 
the defendants that the plaintiff and 
his predecessor, Mt. Kaniz Bano is 
estopped from asserting that the wi- 
dows of Hashmat did not get the en- 
tire property from Hashmat under a 
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because on 17th July 1915, Mt. 
Muniran one of the widows executed 
a gift in favour of Mt. Niazunnissa, 
the mother of Mr. Kaniz Bano, and 
Mt. Kaniz Bano having inherited from 
Mt. Niazunnissa it is not open to Mt. 
Kaniz Bano or to Mt. Kaniz Bano’s 
transferee to question the right of the 
widows. The simple answer to this con- 
tention is that it does not appear that 
Mt. Kaniz Bano derived any title from 
Mt. Niazunnissa and Mt. Kaniz Bano 
is undoubtedly the heir of her father 
Aijaz Husain who has not accepted 
any gift from Mt. Mundran and who in 
no sense of the term can be said to 
be estopped. Another answer, which is 
perhaps simpler, is that it is not known 
whether Mt. Niazunnissa is dead, and 
that fact not being known . it cannot 
be said that Mt. Kaniz Bano has in- 
herited anything from Mt. Niazunnis- 
sa. The Courts below have further held 
that the deed of gift dated 17th July 
1915, is a fictitious document executed 
witliout the knowledge of Mt. Niazun- 
nissa. 

The next contention of the appellant 
is that the plaintiff’s suit is barred 
by time. In this^ connection it is said 
that the plaintiff’s suit being for de- 
claration it must be govcniccl by Art. 
120, Limitation Act and it is conceded 
by the plainlKT that Art. 120 docs ap- 
ply to the facts of the present case. 
It is said that the names of the wi- 
dows of Mashmat were mutated on this 
[)ro;’erty some time in 1886 and the 
plainuff’s su t having . been instituted 
more than six years Lorn that date it 
is barred by time. The principal de- 
fendants to the suit arc Mt. Sabza 
and Mt. Chaman whose names were 
recorded as against this property sorric 
time in the year 1886. Reliance is 
placed upon the case of 31 All 9 (1). 
Tha < a<c however was a peculiar case 
in V ' i h the defendant’s name had 
been « : ered in 1895 and nothing more 

happ(‘ned except a refusal in 1903 on 
the part of the defendant to get the 
entry corrected. The former entry in 
1895 was ntadc after a contest with the 
plaint iff. Their Lordships accordingly 
held that the cause of action accrued 
when there was a definite denial by 
the defendant in 1895 and the subsc- 
tiucnt refusal of the defendant to get 
the ei)t;V rorrcclcd was a continuance 
of tlic ori'rinal cause of action and 
not a fre .h denial of title. 31 All 9 
(1) has been considered in a number 
of subsequent cas^s and it i s now w ell 

1. AUbar Khan v. Turban, (1909) 31 All 9=1 I C 

5 & 7 . 
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established that a mere entry of names 
does not debar the person again^ 
whom the entry is made for all times 
to come from suing for a declaration 
and any new invasion of rights which 
amounts to a fresh denial of title con- 
fers on the owner in possession a fresh 
right to sue. 

It was argued on behalf of the 
plaintiff that the plaintiff’s right to 
sue came into existence on 23rd De- 
cember 1929, when he took the sale 
deed from Mt. Kaniz Bano and there- 
fore anything which took place prior 
to 23rd December 1929, should not be 
taken into consideration when deciding 
the question of limitation. I am not 
prepared to accede to this submission 
on behalf of the respondent because 
this would lead to the anomaly that 
a person who himself might have al- 
lowed limitation to., run against him 
confers a right to sue unfettered by the 
pica of limitation by transferring the 
property to another. Indeed this would 
amount to saying that no rule of li- 
mitation applies to a declaratory suit 
where the defendants are interested in 
denying the plaintiff’s right wthin the 
meaning of S. 42, Specific Relief Act. 
As obscr\cd by their Lordships of the 
Privy Council in 1930 P C 270 (2), 
the right to sue accrues when there is 
an accrual of the right asserted in the 
suit and its infringement or at least 
a clear and unequivocal threat to in- 
fringe that right by the defendant 
against whom the suit is instituted. It 
is said in the plaint that the cause 
of action arose on 2Tth December 
1929, or thereabout when the defen- 
dants finally denied the plaintiff’s 
right. This statement of the plaintiff 
would not give the plaintiff a right to 
sue. If the plaintiff asked for an ac- 
knowledgment of his right from the 
defendants some time in December 
1929 and the defendants refused to ac- 
knowledge the plaintiff’s right that 
would not give the plaintiff a right to 
sue. The fresh act must be on the 
part of the defendants which can be 
said to amount to a fresh invasion of 
the plaintiff’s right or a fresh attempt 
to cast a cloud on the plaintiff’s title 
and not merely a denial of the plain- 
tiff’s title when the plaintiff attempts 
to assert his title because this denial 
would be merely a continuation of the 
denial made long ago. 

In this case it is suggested on be- 
half of the plaintiff that there was 
a denial of the title of th e plaintiff’s 

2. Balo V. Koklan. 1930 P 0 270=127 I 0 787:=57 
I A 326=11 LaU 657 (PO). 
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predecessor in 1886 when the names of 
Hashmat’s widows were recorded on the 
property, there might be said to be 
another denial of the title of the plain- 
tiff’s predecessor in February 1920 and 
in May 1921, when Mt. Sabza and Mt. 
Chaman made transfers in favour of 
Muhammad Jan but there has been no 
subsequent cloud on the plaintiff’s title 
and therefore the present suit which 
is instituted on 2nd January 1930, is 
’ haired by the six years’ rule of limi- 
tation. There has to my mind been 
yet another invasion of the .title of 
the plaintiff’s predecessor and* that 
was when the transfers were made by 
by Muhammad Jan in favour of Jagan- 
nath Prasad and Shiam Lai and when 
the names of Jagannath Prasad and 
Shiam Lai were mutated over the pro- 
perty. 

The plaintiff in para. 9 of the 
plaint mentioned the various transfers 
that were made by Mt. Soghra Be- 
gam and Muhammad Jan and then in 
para^ 10 he alleged that these trans- 
fers were collusive. His cause of action 
rnay therefore be taken to be these va- 
rious transfeis made not onlv by 
Soghra Begam but also by Muhammad 
Jan and the entry of the names of 
Jagannath and Shiam Lai in the re- 
venue papers. As I said before, nei- 
ther in the plaint nor in the written 
statement has it been mentioned as to 
when Muhammad Jan executed the hy- 
pothecation in favour of Jagannath and 
the sale in favour of Shiam Lai. Mr. 
P. M. L. Verma on behalf of the res- 
pondent has drawn my attention to a 
sale deed executed by Muhammad Tan 
in favour of Shiam Lai which is Ex. 
G- of my record. Mr. Khwaja on be- 
naif of the plaintiff has accepted this 
document as being the transfer in fa- 
vour of Shiam Lai but he has pointed 
out that this was drawn up on 11th 
November 1925, and the plaintiff’s suit 
of 2nd January' 1930, is well within six 
years of that date. It was however said 
on behalf of the respondent that in 
this very sale deed there is the men- 
tion of a hypothecation in favour of 
Jagannath Prasad dated 21st Novem- 
ber 1921, but beyond this recital noth- 
ing has been pointed out to me from 
which I can find out the date of the 
hypothecation in favour of Jagannath 
Prasad, the hypothecation which is 
mentioned in the plaint and admitted 
in the written statement. Mr. Khwaja 
IS not prepared to accept this recital 
as evidence of the date of the hypo- 
thecation nor am I prepared to accept 
this as conclusive. This might well be 
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another mortgage deed in favour of 

The position therefore is 
that the plaintiff’s suit cannot be said 
to be barred by time inasmuch as we 
do not know the ^te of this fresh 
invasion. I might in this connection 
mention the observations of Sulaiman 
and Sen, JJ. in 1929 All 529 (3):. 

The pJaintiffs in the present casealloged their 
cause of action to have arisen from the wrong 
entries of the names of the contesting defendants 
1 to 4 and not their ancestor Mt. Sakina Bibi It 
IS not clear from the record whether this occurred 
within SIX years of the suit and the present ac- 
tion therefore cannot be thrown out simply on 

the ground of limitation.” 

It has not been proved to my satis- 
laction that the hypothecation in fa- 
V 9 ur of Jagannath and the entry of 
his name on the revenue papers was 
made more than six years prior to the 
institution of the suit and the sale 
in favour of Shiam Lai was undoubted- 
ly within six years of the suit. I there- 
fore overrule the plea of limitation ad- 
\anccd on behalf of the defendants. 

, “ contended that the 

plaintiff s suit is barred by S 41 T 

T. Act, because it is said that ’ the 

took the transfer from 
Muhammad Jan with the express or im- 
plied consent of the plaintiff’s prede- 
cessor and the defendants were not 
aware of the real state of affairs. This 
pica comes with a very bad grace from 
tlic defendants Jagannath and Shiam 
Dai. It has been pointed out by the 
Court of first instance that both Shiam 
Dal and Jagannath knew evervthintr 
about the state of Hashmat’s family 
and that these two persons have been 
trying tkcir^ best in conjunction with 
Kaniz Banos brother to damage the 
claims of Mt. Kaniz Bano. The lower 
appellate Court also agreed with the 
observations of the Court of first in- 
stance and held that Shiam Lai and 
Jagannath “appear to have been plav- 
]ng a game of backgammon.’’ There 

Q on the plea of 

o. 41, 1 . B. Act. 

1 contended that the 

plaintiff s isuit IS barred by O 2 R 

2 Civ-a P c. Both the Co^uns bdow 
have repelled this contention. It ao- 
peap that in 1912 a suit was instituted 
by Mt. Kaniz Bano against certain de- 
fendants and in that suit the deed of 
gift executed by Mt. Soghra on 15th 
February 1909. and subsequent trans- 
fers made by the donees were chal- 
lenged. The cause of action for that 
suit as pointed out by the Courts he- 
l ow was en tire ly diff erent from the 
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cause af action for the present suit. 
In that suit it was said that Mt. 
Soghra had no right to execute the 
deed of gift dated 15th February 1909^ 
because she did not inherit anything 
from Hashmat who was a Shia but 
it was held that the property which 
Mt. Soghra had gifted came to her 
possession from Hashmat by virtue of 
the fact that Hashmat gifted that pro- 
perty in favour of Mt. Soghra. In the 
present case it has been found by both 
the Courts below that Hashmat did not 
make a gift of the present property 
to his widows. The plea of O. 2, R, 
2 also has no force because the cause 
of action of the former suit is entirely 
distinct from the cause of action in 
the present suit. ^ 

It was then contended that the 
equity of redemption now vests in the 
predecessors of the defendants, they 
having acquired a title to the said 
equity of redemption by adverse pos- 
session. It may be conceded that an 
equitable estate as well as a legal es- 
tate can become barred by time and an 
equity of redemption can become by 
adverse possession the property of a 
person but I am satisfied that in the 
present case it cannot be said that 
the defendants Jagannath and Shiam 
hal or their immediate predecessor 
Muhammad Jan or even the widows 
of Hashmat have become the owners 
of the equity of redemption by adverse 
possession. Tlie property in dispute is 
in the possession of the usufructuary 
mortgagees and the mere fact that the 
names of the widows of Hashmat were 
recorded in the revenue papers as 
mortgagors would not justify me in 
liolding that they became the owners 
I of the equity of redemption by ad- 
j verse possess on. I am bound by a 
Division Bench ruling of this Court in 
1916 All 79 (4), in which it was holcl 
that a person could not acquire a 
by adverse possession to land which 
was the subject of a usufructuary mort- 
gage and therefore in the possession 
of the mortgagees, merely .because he 
had managed to get his name recorded 
in the village papers for a scries ot 
years in respect of the mortgaged pro- 


perty. 

It was also contended on behalf of 
the appellant that there should be a 
nrcsum])iion in favour of the defen- 
dams that Mt. Kaniz Bano agreed to 
relinquish all claims to Hashmat s pro- 
perty in favour of the widows of Hash- 

4 Kunwar Sen v. Darbari Dal, 191G All 79=34 
I 0 171=3S All 411. 


mat and reliance was placed on the- 
case of 1923 All 447 (5). It cannot’ 
be said that Mt. Kaniz Bano acquiesced 
in the rights of the widows of Hash- 
mat; indeed we know that in the y^r 
1912 she fought valiantly up till the- 
High Court to assert her rights against 
the rights of the widows in respect , 
of certain other property; and the case 
which has been cited relates to the 
case of co-heirs and ex hypothesi in 
the present case Mt. Soghra and the 
other widows of Hashmat are no heirs 
to Hashniat*<s property under the Shia. 
Law. 

Finally, it was argpied on the autho- 
rity of 1929 All 529 (3) in that this' 
is not a fit case in which a declaratory 
decree should have been granted to’ 
the plaintiff. It is -said that in the 
present case as in tliat case the heirs 
of the mortgagee have not been im- 
pleaded and the decree passed in fa- 
vour of the plaintiff would not be 
effective. In that case the sixty years 
period for bringing a suit for redemp- 
tion was about to expire. In the pre- 
sent case a suit for redemption can be. 
brought up till the year 1996, and the 
plaintiff is not saying that he is en- 
titled to the entire equity of redemp- 
tion. It is conceded by Mr. Khwaja that 
the plaintiff is only interested in a 
portion of the equity of redemption and. 
as the defendants and not the mortg^a- 
gees are denying the right of the plain- 
tiff and as the plaintiff has 

still a number of ^ years for fil- 
ing a suit for redemption a dec.aratory 
refief should be given unless barred by 
any other rule of law, lest the evidence 
wh ch is available now might become 
unavailable to the plaintiff by lapse 
of time. I feel inclined to hold that 
this is a fit case in which a declara- 
tory decree might be given; moreover,. 

1 have got to consider the case fronx 
a different aspect also. This is not 
a case in which a declaratory relief , 
has been refused by the Courts below 
and I am asked to grant it in appeal; ^ 
this is a case in which a declaratory 
relief has been given by the Courts 
bc'ow and I am asked to refuse this 
relief in appeal. I cannot do so unless 
I come to the conclusion that the 
Courts below in the exercise of their 
discretion have acted in an arbitrary 
or perverse manner and I am not pre- 
pared to hold upon the materials on 
the record that the Courts below h^e 
exercised their discretion in an arbi- ' 
trary or unjudi cial manner. 

5. Shakur v. Husaini Bibi, 1923 All 447=71 I Ct 
653. 
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The result is that I dismiss this ap- 
peal with costs. Leave to file an appeal 
by way of Letters Patent is granted. 

K.S. Appeal dismissed. 
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Bennet. J. 

Ganesh Prasad and another — 
holder — Applicants. 

V. 

Pam Paran ShvJcla — Judgment-deb- 
tor Opposite Party. 

Ex. Second Appeal No. 1407 of 1933, 
Decided on 30th October 1934. from 
decision of Subordinate Judge, Mirzapur, 
D/- 22nd September 1933. 

Civil P. C. (1908). O. 21. Rr 11 &30 &0. 34, 
R. 5 Application for execution of money de- 
cree by attachment and sale — Part of property 
hypothecated to decree-holder as security 
bond ■ Objection by judgment-debtor that 
suit on^bond should be instituted first is not 
maintainable. 

Id an application for execution of simple 
money decree by attachment and sale of proper- 
ties, the judgment-debtor filed an objection stat- 
ing that the judgment debtor had hypothecated 
a certain house which had been attached in lieu 
of the amount due to the decree-holder by a 
security bond and as long as the decree-holder 
did not file a suit in the Court on the basis of 
the security bond aud obtain a dec.ee for sale 
and for enforcement of the hypothecation lien, 
the said house could not be sold in execution of 
the decree for the amount according to law : 

[P 179 C 2] 

Sel'l : tbftt it was open to tho decree- holder to 
proceed on the security and if he desired to do so 
It would very probably have been necessary for 
him to proceed by a suit. That question was not 
before tho Court and tho application filed should 
bo granted. The matter of the security bond 
•was introduced moreU by the judgment-debtor 
and It could not be said that because there had 
been a hypothecation lien tho rights of the de- 
cree holder under his simple money decree had 
ceased to exist : 1933 All 269 (F B). Bel on. 

07 • T> C ^3 

i^itva Prasad Sinha — for Applicants. 

. A/dldviyd for Opp, Party* 

Judgment. — This is an execution se- 
cond api:e.il by a de.'ree-holder whose 
app.ication for execution has been dis- 
missed by the lower appellate Court 
which sustained the objection of the 
judgment-debtor. The decree-holder 
had a simple money decree against the 
judgment-debtor dated 10th May 1927. 
which had been upheld in appeal, the 
appellate order of this Court in second 
appeal be.ng dated 12th February 
^31. An application was made under 

execution of the de- 
cree* i he method in which execution 
was desired in column 10 of the form 
states : 
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The decree-holders say that Rs. 1,693-11-6 

may be caused to be realized by attachment and 

sale of the propeity given in the inventory at- 
tached hereto.” ^ 

This was the ordinaxy application 
for execution of a simple money decree 
^ff^chment and sale of the proper- 
ty under O. 21, R. 30. No objection 
was taken to this application as such 
but on 10th April 1933, the judgment- 
debtor filed an objection 
stating that the judgment-debtor had 
hypothecated a certain house which 
had been attached in lieu of the 
amount due to the decree-holder by 
secunty bond, dated 28th March 1928 
and as long as the decree-holder did 
not hie a suit in the Court on the 
basis pf the security bond and obtain 

sale and for enforcement 
ot the hypothecation lien the said 
house could not be sold in execution 
of the decree for the amount accord- 
ing to law. The Court of first instance 

original decree 
which was under execution and there 

was no proceeding in execution for 
realising the security money, and the 
objection was dismissed. The judg- 
ment-debtor made an appeal to the 
lower appellate Court in which he 
urged that the amount payable under 
the decree of the original* Court and 
costs of the appellate Court decrees 
had merged in the security bond and 
that no amount remained outside the 
i^he seru ty bond wl Lh can be rea’i ed 
by the execuiion Court, and therefore 
It was necessary for a suit to be 
brought on the hypothecation bond 

Ihe .ower appellate Court framed an 
issue: 

“Whetber tho bouse could he put to sale in 
execution of the decree without the decree- holder 
obtaining a decree under O. 34. R. 5, Civil P G 
in ^spect of th t house by a separate suit.” 

Ihe .ower appellate Court failed to 
notice in its judgment that the applica- 
tion was an ordinary application for 
execution of a simple money decree by 
attachment and sale and it appears 
to have persuaded itself that tlie ap- 
p.icaiion was one for realisation of the 

that a suit must 
be fi.cd for the sale of the property 
mortgaged by the judgment-debtor and 
the app.iration in execution was dis- 
missed. In this Court learned counsel 
for the judgment-debtor relies on tW 
ru.ing of a Full Bench in 1933 All 269 
(1). In that case the appellant sued for 
a dec.arat.on that he was not bound 
by tlie first tuial decree for sale nVssed 

1. Khair-un-nissa Rihl I T , 

Bank, Fyzabad, 19:^3 All 260^149 T r 'sin 
All 346=1933 A L .T 142 (FB). 
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in a mortgage suit. The suit was dis- 
missed and she filed an appeal in the 
High Court and applied for an order 
restraining the respondent from execut- 
ing the decree for sale. The Court or- 
dered an additional security of Rupees 
6,000 to be deposited. The appeal was 
dismissed by this Court and the res- 
pondent applied for the sale of the pro- 
perty in execution proceedings. On p. 
145 (of 1933 A L J): 

“The question to be determined is whether for 
the realization of securitj* given on 14th May 
192G, by Khair-un-nissa Bibi, the Oudh Com- 
mercial Bank should have recourse to a suit or 
whether it can execute any decree or order, and 
if so, what decree or order.” 

It was held that the order in ques- 
tion was not executable as an order and 
the remedy of the respondent lay in 
the institution of a suit for the sale 
of the property mortgaged by the ap- 
pellant. These facts show that the pro- 
ceeding in question was quite different 
from the present execution proceeding. 
In the Full Bench niling there was no 
case of a decree-holder asking for at- 
tachment and sale in execution of a 
simple money decree. On the contrary 
ihe decree-holder asked for the en- 
forcement of a hypothecation lien on 
immovable property mortgaged as se- 
curity in a suit. In the present case it 
was open to the decree-holder to pro- 
ceed on the security and if he desired 
to do so it would very probably have 
been ncccssaiw for him to proceed by 
a suit. That question is not before me 
and it is not necessary for me to de- 
termine it under the circumstances of 
this particular case. The question 
which is licforc me is whether the dc- 
cree-holdcr should be allowed to pro- 
ceed by way of attachment and sale in 
satisfaction of a simple money decree 
as lie has applied to do in liis applica- 
tion. The matter of the security bond 
was iniroducecl merely by the judg- 
mcni -debtor. The objection put forward 
by the thcoiw that because there had 
been a hypothecation lien the rights 
of the decree-holder under his sim- 
ple money decree had ceased to exist. 
No authoritv has been showm by lear- 
ned counsel for the judgment-debtor 
for that proposition, nor has Jic at- 
licmpicd to argue the case before me 
on those lines. I consider that there is 
.no force in such an objection. Under 
these circumstances the case stands 
now that no other objection has been 
taken to the application for cxcculion. 
M'hc application therefore is one which 
onglil to be granted. .Accordingly I 
allow this second appeal and I restore 
Ihe order of the Court of first instance 
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dismissing the objection and (hrectang 
that execution should proceed. The 
decree-holder is allowed costs in all 
Courts. 

Learned counsel asks for permission 
for Letters Patent Appeal, but it is 
not shown what material there is which 
he can lay before a Letters Patent 
Bench. The application is therefore re- 
fused. 

K.s. Appeal allowed. 
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SULAIMAN, C. J. AND GANGA NaTH, J. 
Sezva Ram and others — Appellants. 

V. 

Giyan Singh and others — Respondents. 
Second Appeal No. 809 of 1933, Be- 
dided on 25th October 1931, from deci- 
sion of Addl. Sub-Judge, Muzaffarnagar, 
D/- 5th September 1933. 

Civil P. C. (1908), O. 22, R. 12 — Allaha- 
bad High Court amendment is not restros- 
pective — Suit abating after preliminary 
decree -Unless abatement is set aside, final 
decree cannot be prepared even if amend- 
ment is passed in meantime. 

The amendment of O. 22, R. 12 by Allahabad 
High Court has no retrospective effect. fTence 
where a suit abates after the preliminary decree 
is passed before the passing* of amendment, no 
final decree could be prepared unless the previous 
abatement had been set aside. The mere fact 
that the law was changed which would now not 
make a suit abate on the death of a defendant 
after the passing of a preliminary decree cannot 
have the effect of automatically reviving all suits 

which had abated previous to the amendment. 

[P 181 C 1] 

P. L. Banerji and K. Masnd Basan — 
for Appellants. 

Panna Lal—ior Respondents. 

Judgment. — This is a defendants* ap- 
peal in which the only question is whe- 
ther the suit had abated against two 
defendants, Kabul Singh and Munshi 
Lai or not. Admittedly these defen- 
dants died in March 1929 and the low- 
er appellate Court has found that there 
cannot bo the least doubt that, at least 
by April 1931, the plaintiff was aware 
of their deaths because a notice of a 
suit brought by the heirs against liim 
was served on him on that dale. He 
took no steps to bring the heirs of 
the deceased on the record within 90 
days of the knowledge of their deaths 
but waited and long aftenvards applied 
for the preparat’on of a final decree 
against their heirs. Objection was at 
once taken by the^ latter that the suit 
had abated as against Munshi Lai and 
Kabul Singh and no final decree 
should be prepared. The Court below 
has overruled this objection cn the 
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ground that R. 12, O. 22, Civil P. 
C., was amended on 14th February 
1931 under which there would no lon- 
ger be an abatement once a prelimi- 
nary decree for sale on a mortgage has 
been passed. But obviously this amend- 
ment could not have a retrospective 
effect. The suit having previously abat- 
ed as against Kabul Singh and Munshi 
Lai the preliminary decree as against 
them was non-existent and no final 
decree could be prepared unless the 
previous abatement had been set aside. 
The mere fact that the law was 
changed which would now not make a 
suit abate on the death of a defen- 
dant after the passing of a preliminary 
decree cannot have the effect of auto- 
matically reviving all suits which had 
abated previous to the amendment. We 
think that the Court below lias erred 
in thinking that the law which applies 
to the facts of this case was the law 
which was in force on the date when 
the application for the preparation of 
the final decree was made. In our opi- 
nion the abatement having taken place 
under the old law the decree against 
the two deceased respondents was non* 
existent and without the abatement 
having been set aside on a proper ap- 
plication being made within time no fi- 
nal decree can be prepared. 

We accordingly allow this appeal and 
setting aside the decree of the lower 
appellate Court restore that of the first 
Court with costs in this Court and in 
the lower appellate Court. The order 
as to costs in the first Court will 
stand. 

K.s. Appeal allowed. 
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Kisch, J. 

Girdhari Lai Agarwala — Applicant. 

V. 

Emperoj — Opposite Party. 

Criminal Misc. Appeal No. 093 of 
1934, Decided on 26th September 1934. 

Criminal P. C. (1898), S. 491 — Release of 
prisoner temporarily so as to enable him to 
be at bed side of his sick relative does not 
amount to remission of unexpircd portion of 
sentence — Subsequent re-arrest and confine- 
ment in jail without fresh trial is not illegal. 

The release of a prisoner by the Government 
temporarily so as to enable him to be at the bed 
side of his sick relative doc.s not amount to re- 
mission of the unexpired portion of the sentence 
and re-arrest and confinement in jail of such 
prisoner without fresh trial is not illegal. Nor 
has the High Court any power to question the 
manner in which the Government exercises its 
prerogative of mercy. Even if it had such 
power, it would ill-become it to do anything that 
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would interfere with the freedorn of the Govern- 
ment to act in matters of this kind according to 
the dictates of humanity. [P 18 ^ ^ 

G. Agarwala — for Applicant. 

Judgment. — Mr. Girdhari Lai Agar- 
wala applied as amicus curiae that Pan- 
dit Jawahar Lai Nehru at present serv- 
ing a sentence of imprisonment in Nai- 
ni Central Jail be set at liberty forth- 
with. 

The application is made under ,S. 
491, Criminal P. C., and Mr. Agar- 
wala contends that Pandit Jawahar Lai 
is illegally or improperly detained in 
the said jail within the meaning of 
Sub-Cl. (b) of that section. 

It is admitted that Pandit Jawahar 
I,al has been convicted by a competent 
Court and sentenced to undergo 2 
years’ simple imprisonment. It is dif- 
ficult to see how any person under- 
going a sentence of imprisonment im- 
posed by a competent Court can be 
said to be illegally or improperly de- 
tained in jail. 

Mr. Agarwala’s contention is that be- 
cause Pandit Jawahar Lai was re- 
leased from custody for some days on 
or about 12th .August 1934. to enable 
him to be at the bedside of Mrs. Jawa- 
har Lai Nehru who unfortunately was 
seriously ill. The release amounted to 
a rcmis’=:on of the une.xpired portion of 
his sentence, and his subscQuent re- 
arrest and confinement in jail without 
a fresh trial and conviction for a subse- 
quent offence was illegal. 

It is impossible to accept this con- 
tention. Mr. Agarwala argues that 
there is no provision in law or the Jail' 
Manual which permits the execution of 
a sentence of imprisonment by instal- 
ments. This may be so. But there is 
no suggestion that the days during 
which Pandit Jawahar Lai was allowed 
to remain in his home ai*e not to be 
considered as part of his sentence. 
Therefore there is no question of the 
sentence being carried out by instal- 
ments. 

Mr. Agarwala further argues that 
there is no provision either in law or 
in the Jail Manual whereby prisoners 
may be allowed to go to their home 
temporarily for any purpose. This is 
so. But neither is there any provision 
of law against it. 

I do not think that this Court lias 
any power to question the manner in 
which the . Government exercises its 
prerogative of mercy. Even if this 
Court had such power, it would ill-be-j 
come it to do anything that would in- 
terfere with the freedom of the Gov- 
ernment to act in matters of this kind 
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I according to the dictates of humanity. 
(The application is dismissed. 

K.S. Application dismissed. 


A. I. R. 1935 Allahabad 182 

Bennet and Bajpai, JJ. 

(Sj/eJ) Ibne AH — Judgment-debtor — 
Appellant. 

V. 

(Sahu) Dharam Kirti Saran — Decree- 
holder — Opposite Party. 

First Appeal No. 102 of 1933, Deci- 
ded on 2‘ltb October 1934, from order of 
Addl. Sub-Judge, Moradabad, D/- 2nd 
May 1933. 

(a) Civil P. C. (1908), O. 21. Rr. 69 (1) and 
90 — Sale adjourned — Omission to mention 
hour is not material irregularity. 

Order 21, B. 09 (1) only provides that where 
the Court adjourns a sale, the Court should 
specify the day and hour, but the rule docs not 
provide that the officer making an adjournment 
should also specify the hour Presumably the 
reason is that for the officer, the Allahabad High 
Court has already fixed the hour in General 
Rules (Civil), Vol. 2, Ai)pendices, p. 3, Appendix 1; 
further this omission to specify an hour is not a 
material irregularity : 1933 All 540. Rel on. 

[P 182 C 2] 

(b) Civil P. C. (1908), O. 21. R. 90 — Ob- 
jection that sale proclamation was not pos- 
ted in locality and beat of drum was not 
properly made — Negative evidence let in by 
judgment-debtor — Evidence to contrary by 
decree holder — Test as to genuineness of ob- 
jections is to see whether judgment-debtor is 
willing to purchase property and to make de- 
posit. 

Where the objections raised in an application 
to set aside a sale were that the sal© proclama- 
tion was not posted at the locality and beat of 
drum was not propeily made, and judgment- 
debtor relied on four witnesses who stated that 
they did not see the proclam.atiou in the villages 
and that they did !JOt hear in the village beat of 
drum, but there w’as evidence to the contrary by 
the dccrco-holdcr : 

Jlchl : that negative evidence of this sort 
proved very little because the witnesses may 
have been unobservant or may not have been in 
a position to make observations. The acid test 
by which the genuineness of such objections is 
nsuallv ascertained is to see whether there is evi- 
dence prodiucd for the judgment-debtor that he 
is willing to purchase the property and inak^ a 

deposit. N 183 G IJ 

M. A. Aeiz—ioi' Appellant. 

S. N. Sethi— ior Opp. Party. 
Judgment.— This is a lirst appall 
from order by a judgment-debtor. 1 he 
appellant made objections against a 
sale of his property in c.xecution of a 
civil Court decree. The sale was con- 
ducted at the Collector’s office by the 
revenue Court amin. The first objection 
taken is that the nine items of pro- 
perty situated in tlxrec difiercnt vil- 


lages and two different parganas were 
sold in one lot contrary to the terms 
of the sale proclamation. It is a "fact 
that the sale proclamation set out that 
these nine items of property should 
be sold separately. The lower Court 
states that the sale officer’s note of 
the date of sale, 29th March 1932, 
is that in the midst of the public auc- 
tion gathering the property was on 
that date first put for sale in separate 
lots and subsequently all together. 
Leamed counsel for appellant argued 
that there was no such note on the 
record and he referred to the docu- 
ments for each sale. We have however 
ascertained that there is such a note 
in such terms. Two witnesses were 
produced for the judgment-debtor who 
stated that they were prevented from 
purchasing particular shares, but they 
admit that they did not ask the sale 
officer to sell the shares separately. 
Further it is not shown that the vil- 
lages are not adjacent, we consider 
that the appellant has failed to prove 
that there was any irregularity on this 
account. 

The next argument taken is that m 
the order of adjournment no hour is 
prescribed at which the sale should 
take place. The sale was fixed in the 
sale proclamation for 21st March 1932. 
On that date the sale officer noted 
that no time was left as time liad been 
taken up with the sale of other pro- 
perties and therefore the sale of this 
property was adjourned to 29th March 
1932. He did not fix an hour for the 
adjourned sale. Learned counsel relies 
on the provision in O. 21, R. 69 (1) 
which states: 

“The Court may. in its discretion, adjournany 
sale hereunder to a specified day and hour, and 
the officer conducting any such sale may, in his 
discretion, adjourn the sale, recording his rea- 
sons for such adjournment.’’ 

Learned counsel fails to note that 
this sub-rule, only provides that where 
the Court adjourns a sale the Court 
should specify the day and hour, but 
the rule does not provide that the of- 
ficer making an adjournment should al- 
so specify the hour. Presumably the 
reason is that for the officer this Court 
has already fixed the hour in General 
Rules (Civil), Vol. 2, Appendices p. 3, 
Appendix 1, “Sale of land other than 
ancestral in execution of civil Court 
decrees” R. 2, which states: 

“The sale shall commcuco at noon at all rea- 
sons in all Districts.” I 

It has also been held in 1933 Allj 
546 (1) tha t thi s omission to sp ecify^ 

l. Chuttan Lai v. Muhammad Ikrain Kbao, 

1933 All 546=143 I C 673=55 All 619. 
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an hour is not a material irregrularity. 
Further we may note that learned 
counsel did not take this objection be- 
fore the lower Court. 

The last objection that has been ar- 
gued in ground No. 1, that the sale 
was not properly proclaimed. The 
ground does not set forth in what way 
the sale was not properly proclaimed, 
but learned counsel states that he 
means that the sale proclamation was 
not affixed in the different villages and 
the drum was not beaten. These objec- 
tions are somewhat vaguely put in the 
application of objection to the lower 
Court which states that sale proclama- 
tion was not posted at the locality 
and beat of drum was not properly 
made. No specification is made as to 
what is meant by “the locality” and 
it is not stated that the drum was 
not beaten, merely that it was not 
properly beaten. However learned 

counsel has now made clear what his 
client intends. He relics on four wit- 
nesses who state that they did not 
see the proclamation in the villages and 
that they did not hear the beat of 
'drum. Negative evidence of this sort 
proves very little because the witnesses 
may have been unobservant or may not 
lhavc been in a position to make obser- 
vations. There is evidence to the con- 
trary of three witnesses for the decree- 
'holder. No witness has been produced 
for the judgment-debtor to state tlvat 
he is willing to purchase any item of 
the property and is willing to make a 
Ideposit and has made an application of 
that nature to the execution Court. 
This is the acid test by which the 
genuineness of such objections is 
usually ascertained. We consider that 
no case has been made out for the 
appellant and that the objections are 
merely of a frivolous nature. The pro- 
perty was sold for Rs. 38,000, which 
is a considerable sum, and no evidence 
has been brought to our notice to 
show that this sum was insufficient un- 
der the present circumstances of agri- 
cultural sales. Under these circum- 
stances wc dismiss this first appeal 
from order with costs. 

K.S. Appeal dismissed. 
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SUIiAlMAN, C. .T. AND BA.TPAI, .T. 

Jjaclihoo — Plaintiff — Appellant. 

V 

(Firm) Munnilal-Bahu Lai — Defen- 
dant — Hesponrlent. 

Letters Patent Appeal No. 36 of 
193 3, Decided on 5th October 1931. 


(a) Civil P. C. (1908), S. 47 and O. 21. 

R. 58 — Legal representative of deceased 
judgment-debtor brought on record — Qhjec- 
tion to attachment by him that property be- 
longs to him is under S. 47 and not under 
O. 21, R. 58. 

Where a person is brought on record as the 
legal representative of a deceased judgment-deb- 
tor and he objects to the attachment of property 
in execution of decree on the ground that it be- 
longs to him, the objections must be deemed to 
have been made under S. 47 and not under O 21, 
R. 58, which deals only with questions arising 
between the decree-holder and strangers to the 
decree : Ca^e laio referred. [P 184 C 1] 

(b) Civil P. C. (1908), S. 47 — To see whe- 
ther application comes under S. 47, sub- 
stance of application must be examined and 
not heading given to it by party — Pleadings. 

In considering whether an application is 
under S. 47 or not, the Court must exarnine the 
substance of the application to 6nd out its true 
nature and should not be guided solely by the 
heading given to it by a party ; 1938 Mad 130, 

Belon^ CP 185 Cl] 

(c) Civil P. C. (1908), O. 21, R. 58— Proce- 
dure to be followed under should not be 
summary. 

Under O 21, R. 58, the procedure to be fol- 
lowed is not a summary procedure, but the Court 
proceeds to investigate the claims and objections 
and cannot shut out any party from producing 
evidence. CP 185 C 2] 

S. C. Das — for Appellant. 

S. B. L. Ganr — for Respondent. 

Judgment. — This is an appeal under 
S. 10, Letters Patent, against the deci- 
sion of a learned Single Judge of this 
Court. After having heard the parties, 
we have come to the conclusion that 
the decision is correct and this appeal 
ought to be dismissed. 

There is no dispute about the facts 
and they may be stated briefly. The 
defendant to the present suit obtained 
a decree against the firm of Chiranji 
Lai Bal>u Lai. Both parties were dis- 
satisfied with the decree passed by the 
first Court and two appeals were filed. 
The firm of Chiranji Lal-Babu Lai had 
been sued through Habu Lai who died 
after the decree of the first Court dur- 
ing the pendency of the appeal. No 
efforts were made in any of the «appcals 
to bring the legal representatives of 
Babu Lai on the record. We have not 
been told as to what the result of the 
appeals was, but this much is clear 
that the defendant to the present suit 
even after the decision of the appeal 
had some sort of a decree against the 
firm of Chiranji Lal-Babu Lai and in 
execution of that decree he applied to 
have the names of Lachhmi Narain 
alias Lachhoo and Mt. Asharfi substi- 
tuted in place of Babu Lai. Lachhmi 
Narain objected, but his objection was 
disallowed and he was brought on the 
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record as a legal representative of Babu 
Lal. There was an appeal against this 
decision. Subsequently the decree was 
transferred to Hathras for execution 
and some property in the hands of 
Lachlimi Narain was attached. Lachhmi 
Narain objected to the attachment of 
the property on the ground that it was 
the personal property of Babu Lal and 
not the property of the firm and that 
it had come into the possession of 
Lachhmi Narain by survivorship. These 
objections were headed in the execution 
department l>y Lachhmi Narain as be- 
ing under S. 47, Civil P. C. But the 
heading was amended later and they 
were described as under O. 21, R. 58, 
Civil P. C. The learned Munsif in 
whose Court the objections were tiled, 
allowed the amendment, but when the 
dccrcc-holdcr appeared to reply to the 
objections, he averred that the objec- 
tions were really under S. 47, Civil P. C. 
The learned Munsif however treated 
them under O. 21, R. 58, Civil P. C., 
and disallowed the objections of La- 
chhmi Narain. 

Lachhmi Narain then brought the 
present suit under O. 21, R. 63. Civil 
P. C., and this suit in spite of the 
objections of the defendant, was de- 
creed by the Courts below. The second 
appeal filed by the defendant was al- 
lowed by a learned Single Judge of 
this Court who licld that the suit was 
not maintainal>le. There can be no 
doubt that when Lachhmi Narain made 
objections to being impleaded as a re- 
presentative of iialDU Lal, deceased, a 
qucsiion arose between him and the 
decree-holder as to whether Lachhmi 
Narain was or was not the representa- 
tive of the judgment-debtor and that 
question had to bo decided under 
Cl. (3), S. 47, Civil P. C. The decision 
of tile execution Court that Lachhmi 
Narain was the rcijrescntativc of the 
judgnu.ni-dcbtor was a decision under 
S. 47. Civil P. C., and was ai>pealablc; 
but no appeal was preferred by La- 
chhmi Narain. The position therefore 
was that Lachhmi Narain became the 
rei)rcseMi alive of the judgmeru^debtor 
and at the lime Lachhmi Narain filed 
olq’cctions at llathras when some pro- 
peity in his hands was attached, the 
ol.)jcctiuns must l)e deemed to have 
been made lunhn* .S. 47 and not under 
to. 21, R. 58 Civil P. C., which deals 
only wiili (juestions arisijig between the 
decree -holder and strangers to the de- 
cree'. Lachhmi Narain himself had ort- 
ginaily headed his objections under sec- 
dun 47. Civil P. C.; the decree-holder 
all along protested that the objections 


were under S. 47, .Civil P. C., and it 
was Lachhmi Narain who got his ob- 
jections amended, may be that the 
learned Munsif also thought that the 
objections were under O, 21, R. 58,. 
Civil P. C., but this does not in any 
way alter the nature of the objections 
and the decision of the learned Munsif 
on those objectiorijS must be deemed 
to be a decision under S. 47, Civil 
P. C., against which an appeal lay and 
a regular suit is not maintainable.^ 

Reliance was placed by Lachhmi Na- 
rain’s counsel on 1931 All 65 (1), but 
the facts of tliat case were entirely 
different, because there nobody was 
brought on the record as the legal re- 
presentative of the judgment-debtor, 
whereas in the present case Lachlimi 
Narain, the plaintiff, was brought on 
the record as the legal representative 
of the deceased Babu Lal and from 
that stage onwards all questions arising 
between Lachhmi Narain and the de- 
cree-holder in connexion with the exe- 
cution satisfaction or discharge of the 
decree must be deemed to be ques- 
tions arising and capable of determina- 
tion under S. 47, Civil P. C. 

It was next contended that as Babu 
Lal died during the pendency of the 
appeal and no legal representative was 
brought on the record, the appellate 
decree must be considered to be a 
nullity. On this point as stated before 
learned counsel for Lachhmi Narain has 
not been able to inform us as to whe- 
ther the decree of the trial Court was 
modified in any way by the appellate 
Court or not and it may be that even 
if the decree of the appellate Court 
be deemed to be a nullity the decree of 
the trial Court remains good, and in 
the present state of the record, it is 
not possible for us to say as to whe- 
ther the dccrcc-holder is trying to exe- 
cute any decree other than what was 
given by the trial Court. There is there- 
fore no force in this contention. The 
main argument of the plainiiti -appellant 
however is that the Court treated the 
objections of Lachlimi Narain in the 
execution department as objection's 
under O. 21, R. 58. Civil P. C.. and 
therefore Lachhmi Narain is entitled to* 
lilc a suit under O. 21, R. 63. Civil 
P. C. Learned counsel relics on the 
case of 1924 All 144 (2). It was held 
there that: 

“The right of appeal tloes not dopond on what, 
a Court ought to have done but on what it actu- 
ally did and where ther efor e, a C ourt d ismisse s- 

irKTiiTi Narain Kishen Dayal v. liam Prasad, 

1031 All 05=130 I G 712=52 All 9G1. 

2. Nasir Khan v. Itwari, 1021 All li*l=7i I C 
** 005=15 All 600. 
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an appeal categorically on the merits an api'cal 
will lie although the Court ought in 'the circum- 
stances to have dismissed it not on the merits 
but for default of appearance by the appellant.” 

This is really a converse case and it 
does not help the appellant. This is 
only an authority for the proposition 
that where the Court under a mistake 
as to the nature of the proceedings be- 
fore it decides the matter in a parti- 
cular rrumner and if that decision by 
reason of the Court deciding it in a 
particular manner is appealable then 
an appeal would lie. If for instance 
an objection which should really be an 
objection under O. 21, K. 58, is tiled 
as an objection under S. 47, Civil P. C., 
and the Court decides the objections, 
treating them under S. 47, Civil 1*. C., 
then an appeal would lie although the 
objections should really have been 
treated under O. 21, R. 58. In the 
present case the appellant wants us to 
hold that because the execution Court 
treated the objections under O. 21, 
R. 58, a regular suit is maintainable 
by the aggrieved party. This cannot 
be done because the right of suit de- 
pends upon the true nature of the in- 
vestigation that was conducted in the 
c.xccution department and there can be 
no doubt that the objections of La- 
chhmi Narain could only be under S. 47, 
Civil P. C. In 1929 Pat 141 (3i, it 
was held that: 

“Tho nature of the claim picfcricd will bo 
determined by the character of the claijnant and 
not by tho label used by the party and the jnriri- 
diction to try tho claim cannot also afloctcd 
bv a mere misdescription of the character of the 
claim.” 

The same view was taken by the 
[Madras High Court in 1933 iSIad 130 
(4) where it was held that: 

“In considering whcibor an application is 
under S. 47 or not, the Court must examine tho 
substance of tho application to find out its true 
nature and should not bo guided solely by tho 
heading given to it l)y a party.” 

Similar observations occur in the case 
of 1931 Rang 314 (5) and in 1925 All 
594 (6.), it was held that: 

“Wbero a person was l)rought u pon the record 
as a representative of tho decoascil judgment- 
debtor and ho set up his own right to the pro- 
perty and filed objection under O. 21. U. 5^, tho 
ol)jections must be deemed to have been filed 
under B. 47. Civil P. C.” 

We arc therefore clearly of the opi- 
nion that the objections of Lachhmi 

3. Madbo llibi v llazari Mai, 102‘J Pat llL=llo 

I C G'.)5=B Pat 717. 

4. Pullayya v. Subbayya, Mad 130=140 I C 

770. 

5. dialing Ila v. Mating Tba Yan. 1031 Pang 31-4 

= 135 I C 328. 

G. Jhunni Lai v. Natba Lai, 1025 All 594=87 I 

C 2«7. 


Narain must be deemed to have beenj 
decided under S. 47, Civil P. C. It . 
was then argued that under S. 47,- 
Cl. (2) the Court may treat a proceed- 
ing- under this section as a suit or a 
suit as a proceeding and that we should 
treat the present suit as a proceeding 
under S. 47, Civil P. C. There is no 
objection to converting the present suit 
us a proceeding under S. 47, Civil P. C., 
but that will not be of any practical 
advantage to the plaintiff because he 
would at once be met by the plea of 
res judicata. The question that he 
wants to be decided in the present suit 
has already been decided against him 
in an earlier execution proceeding and 
no Court can now try a matter which 
was directly and substantially in issue 
in a former proceeding between the 
same parties. In this connexion it was 
argued that the former decision of the 
learned Munsif was a summary deci- 
sion and it cannot be said that the Court 
had heard and finally decided the con- 
troversy between the parties. It is xi 
mistake to say that the former deci- 
sion was a summary decision and wxis 
not xin adjudication which would liave 
the force of res judicata. Isvcn under 
O. 21, K. 58, the procedure to be fol- 
lowed is not ii summary procedure, but 
tile Court proceeds to investigate the' 
claims and objections and cxinnot shuti 
out any party from producing evidence. I 
111 <'iny event, it was the duty of the 
objector to have put forward before 
the Court all the evidence avxiilalde 
to him xind to have insisted that hi - 
claim be properly decided he should 
indeed, hxive insisted on his objection 
being treated under S. 47, Civil i\ C., 
and should not have got them ximended. 

It was tinally argued tluit the Courts 
below decided the present suit in fa- 
vour of the plaintiff on the merits and 
therefore justice is entirely with liiiu 
and our decision has tlie effect of d( - 
leating <'i just cause. We luivc got to 
administer the law as it stands xind 
cannot be inllucnced by other consi- 
derations. The position is that the 
plaiiuiff instead of liling the present 
suit ought to have liled xui appeal 
against the decision of llic Munsif in 
the execution department. It may be 
that even now Lxichhmi Nxiniin may 
be able to satisfy the Court where an 
appeal lay against the decision of the 
learned Muni.if in the execution ca^e 
that lie was misled either by the wrong 
advice of counsel or by the atliiude 
of the learned Munsif and it will be 
for the appellate Court to decide whe- 
ther a case has been made out lor 
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admitting an appeal which othennse is 
barred by time under S. 5, Limitation 
Act. But it is not possible for us to 
help the plaintiff in the present pro- 
ceedings. The result is that we dismiss 
this appeal with costs. 

K.S. Appeal dismissed. 
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Bennet, J. 

Secy, of State — Judgment-debtor — Ap- 
plicant. 

V. 

Itaghuher Singh — Decree-holder — Op- 
posite Party. 

Execution First Appeal No. 22 of 
1934, Decided on 1st November 1934, 
from decision of Sub-Judge, Mainpuri, 
D/- 11th December 1933. 

^ Torts — Damages— Prospective — Pros- 
pective damages on tort must be given in 
decree itself and cannot be determined in 
execution — Order of Court in decree that 
it will be determined in execution does not 
give executing Court jurisdiction to deter- 
mine it — O. 20, R. 12 has no application — 
Civil P. C. (1908). O. 20. R. 1 2 - Execution. 

In an action for damages on tort, it is within 
the jurisdiction of the trial Court to award dam- 
ages for the injury, etc., which the plaintiQ has 
suffered up to date and it is also within the ju- 
risdiction of the trial Court to pass a decree for 
prospect ivo damages, j. e., damages which would 
im iude proViablc and future injury which would 
result to tljo i>laintil'f from the wrong act of the 
defendant. iSIore than one action will not lie on 
1 lie same canse of act ion and therefore jirospec- 
tivc damages must he ascertained and awarded 
at the time of the trial, and it cannot ho inquir- 
ed into in execution proceedings. 'I'iio mere 
fact that the decree directs that it will be de- 
termined in execution proceedings cannot vest 
the executing Court with any jurisdiction which 
is not given to it by the Civil Procedure Code, or 
by any other law. O. -0. R. 12 docs not apply to 
such cases as it is connected with only property 
jind cannot include damages to person ; 1921 AH 

118 (F H) and 1918 Col 7-l2. Hrl on. 

CP 18G C 1. 2; P 187 C 1, 2] 

M uhammad Isviail — for Ai)i)licant. 

B. S. Darhari for Opposite Party. 

Judgment. — This is an exonrion first 
iippcal by ibc Secretary of Slate for 
India in Council judgnicnt-debior. The 
facts arc that the opposite party is a 
decree-holder in a suit which was 
brouuhl for Rs. 7,000 damages on ac- 
count of physical injur\' sustained by 
the opposite parly when dining a 
motor lorrv on a level crossing and 
colliding with an express train. 1 he 
detiee m question was passed by a 
Subordinate Judge. It was within the 
'jurisdiction of the Subordinate Judge 
|to award damages for the injury, etc., 
Iwliidi the plaintiff Imd suffered up to 
dale and it w’as also w’itliiii the juris- 
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diction of the trial Court to pass a 
decree for prospective damages, i. e., 
damages which would include probable 
and future injury which would result to 
the plaintiff from the wrong act of 
the defendant. It is laid down in 
Underhill’s Law of Torts, 3rd (Indian) 
Edition, in Art. 38, “Prospective Da- 
mages,” p. 115, that more than one 
action wall not lie on the same <^use of 
action and therefore prospective da- 
mages must be ascertained and award- 
ed at the time of the trial. The trial 
Court how^ever did not comply with this 
provision of law and instead of grant- 
ing prospective damages the trial Court 
passed an order that as for further da- 
mages for the period following Decem- 
ber 1930 : 

“ the matter would be taken up in execution 
proceedings. It might be tben found that the 
plaintiff's condition would improve or that 
motor vehicle drivers could be had cheap or ho 
might have been provided with a job in the 
Railway Department.” 

The order stated: 

” I decree the claim for Rs. 932, with propor- 
tionate costs minus defendant’s costs in propor- 
tion to the claim dismissed and provide that the 
defendant would be liable to pay such further 
damages with costs as the plaintifi may prove in / 
the execution department as suffered after De- 
cember 1990, owing to his suffering caused by 
the incident concerned. The rest of the claim is 
dismissed.” 

Neither party made any appeal 
against the decree of the Subordinate 
Judge. It w^as open to either party to 
object in appeal that this provision in 
regard to prospective damages was ille- 
gal. Neither party did so. The decree- 
holder has now made an application in 
the execution department for the as- 
certainment of damages for the period 
from December 1930. up to 19th Janu- 
ary 1933, and he claims a sum of 
Rs. 40, for medical treatment and Rs. 
1,000 as damages at the rate of Rs. 40 
per mensem on the allegation that he 
still has trouble wdth his eyes and is 
unfit to be a motor driver. The lower 
Court has made an inquiry and held 
that the decree-holder is entitled to 
Rs. 382-8-0 damages. This amount is 
ascertained by taking Rs. 25 per men- 
sem as the wages which the decree- 
holder might have earned as a motor- 
lorr>" driver if he had not been injured 
and deducting Rs. 10, per mensem 
which he is able to earn at present. 
The Civil Surgeon gave evidence that 
the decree-holder is of sound mental 
condition and can work as a mechanic, 
cleaner or shop-keeper, that there is no 
atrophy of any muscle of any part of 
his body, that he cannot do ordinary 
labouring manual w'ork because he has 
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got some stiffness in his right wrist 
and left knee and that he is not fit to 
be a motor driver as he has got photo- 
phobia and lactrymation and his dis- 
tant vision is not yet normal. The 
objection has been taken in first appeal 
that the lower Court had no jurisdic- 
tion to determine the amount of da- 
mages suffered by the plaintiff after 
passing the original decree and that 
there was no executable decree before 
the lower Court to execute and that 
the lower Court could not go behind 
the decree. Further that the amount 
of profits awarded was excessive. Both 
parties agreed in argument that the 
decree as it stood was final. That be- 
ing so recourse cannot be had to O. 20, 
R. 12, which provides for an ascertain- 
ment in regard to future mesne profits 
from the institution of the suit until 
delivery of possession to the decree- 
holder. In that case there is a preli- 
minary decree passed and later a final 
decree. The lower Court did not adopt 
this method of procedure of a preli- 
minary and a final decree. 

It might conceivably have been open 
to the lower Court to do so in view 
of the definition of “decree” in S. 2 
1(2) and its explanation in the Civil Pro- 
Icedure Code. I may also note that the 
Iprovision in O. 20, R. 12. is only in 
iregard to mesne profits and under the 
definition of mesne profits in S. 2 (12), 
the expression is connected with pro- 
perty and cannot include damages to 
the person. Learned counsel for the 
respondent stated that the application 
for execution would come under O. 21, 
R. 10. That rule merely states that an 
application may be made for execution 
of any decree. Learned counsel was 
not able to refer to any rule of O. 21, 
which would grant an execution ('ourt 
jurisdiction to hold an inquin.' as to 
the amount of damages which had 
Jarisen after the passing of a decree. 
,The Civil Procedure Code, following the 
^English procedure on the point con- 
' templates that a decree for damages 
i should be final and should state the 
full amount of damages to be granted. 
It is only in the case of mesne profits 
that there is an exception to this rule. 
In the case of the English procedure 
no doubt the fact that damages arc as- 
sessed by a jury prevents any proce- 
dure of a further inquiry as to the 
amount of prospective damages after 
the case has been decreed. I consider 
that the lower Court had no jurisdic- 
tion to make any such inquiry in exe- 
cution. It was contended for the res- 
pondent that the fact that the decree 
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directed that the matter would be taken 
up in execution proceedings was an 
order which would endow the execution 
Court with jurisdiction. I do not con- 
sider that a direction of that nature in 
a decree can invest a Court with juris- 
diction which is not given to it by the 
Ciril Procedure Code or by any other 
law. This view is also strengthened by 
a Full Bench ruling in 1921 All 118 
(1). That was a case in which a decree 
had been passed directing the sale of 
an occupancy holding. This direction 
was contrary to the provisions of S. 20, 
Agra Tenancy Act of 1901. It was held 
by the Full Bench that the mere provi- 
sion in the decree could not endow an 
execution Court with jurisdiction to do 
something which was contrary to law 
and therefore that the execution Court 
was barred from executing this portion 
of the decree. I consider that that 
principle will govern the present case. 
The provision for the future inquiry in 
execution proceedings in a decree is a 
provision which is contrary to the pro- 
cedure of the Civil Procedure Code. 
Therefore the execution Court is bar- 
red from adopting that procedure. I 
may also refer to a ruling rej-jorted in 
1918 Cal 742 (2), where a Bench held 
that a decree directing that mesne pro- 
fits should be ascertained in the execu- 
tion department was a decree which 
was not capable of execution because 
the Code did not provide for any such 
inquiry, the provision in the Code be- 
ing under O. 20, R. 12. that the inquiry 
should be made by the trial Court. 

For these reasons I allow this first 
appeal with costs in both Courts and 
I dismiss the application for execution. 
K.S- Appeal alloived. 

1. Katwari v. Sita Ram Tiwari, 19’21 All 11S=G3 
I 0 ‘204 = 43 All 5J7 (F 15). 

2. C'l.inRa Prasad v. Jlenianf'ini Pebi, 1913 Cal 
712=37 I C 907. 

A. 1. R 1935 Allahabad 187 

NIAMATULLAH and COLLlSTFPv, JJ. 

Sri Krinlnia Diitt Dithc — Plaintiff — 
Ap pellant. 

v. 

1//. Ahmadi Bihi and others — Defen- 
dants — Res[)ondents. 

First Appeal No. 471 of 1930, De- 
cided on 28th Septeinbcr 1934, from deci- 
sion of First Addl. Sub-Judge, Jauupur, 
DC 2fith Julv 1930. 

(a) Bengal Alluvion and Diluvion Regula- 
tion (11 of 1825), S. 4 --- Accretion on one 
man’s land from neighbour’s land — If it can 
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be identified, latter will be deemed to con- 
tinue to be owner. 

Undci’S. 4 if the land, which has gradually 
accreted to the estate of one of tiic riparian pro- 
prietors, can bo identified as the land belonging 
to another such projnictor, the latter shall bo 
deemed to continue to bo the owner thereof in 
spite of gradual accretion; 1027 P C SO, Foil.; 
and 1034 P C 17, Pc/. [P190G2] 

(b) Evidence Act (1872), Ss. 33 and 13 — 
Boundary dispute between two villages — 
Proceedings before Settlement Deputy Col- 
lector are not judicial proceedings and as 
such statement made before Settlement 
Deputy Collector are noL admissible under 
S. 33 in subsequent judicial proceeding re* 
garding existence of custom — But they are 
admissible under S. 13 to see whether report 
of Settlement Officer is based on evidence. 

Section 33. Evidence Act. inakc;^ evidence 
given by a witno.^s in ‘a judicial proceeding’ ad- 
ini.ssiblo in o%idonce in a subsequent judicial 
proceeding, v» ln.ro iliC question in contioversy in 
both proceedings is identical and where the wit- 
ness is dead or c.rnnot be found or is incapable of 
giviiig evidence, etc. '1 he proceedings before a 
Settlement I'cpnty C. ■Hector cannot l.o co)isidcred 
to be ‘judici.il proceedings’ whore the disjmte is 
in respect of the Ijoundaiy between two villagers 
for fiscal purposes, and thcref- ro S. 33, Evidence 
.\ct, will not make the statements made before 
him admissitilo in proof of the custoiii snb- 
seqnently sought to be made ottb in judicial pro- 
ceeding. .\t the «ame tinu*, the statements can- 
not be cNelndcd altogether, d'hey may not bo 
adiiiissiblo by Ihernsclvcs as cvi<h'n(e of the cus- 
tom in coni t i^versy. but ihcv fin be looked into 
to assess the value of the l'ci>uty Collector’s 
report an-l nf the '^ett’oinenl <‘>liieer’s order which 
laa Kgnl/cd the e.Msteiiee of the cuistom in ques- 
tion. Iteannot lodntilUcl that the report an<l 
the ordcM' are ;>.ilinis'*il>le in evidence under S. 13, 
J'ividciico Art, a -i rC'.-ogni 011:1 the mstoni now in 
dispute. 'J'o ascertain whether tlie rC' iignilion 
then e:.temle 1 to the cu.stom was ba.si.-l un .sub- 
st.inti.il evidence, il is [crrnis.dblo to lefer to the 
evidi ii'-C on whi'di it was I'UscJ. 'J'he statements 
art! not ovi<ltnco by th< ir •■wn force on the ques- 
tion C‘f *nmlom but. only Inrnish evidcr.co of the 
iitaieri.ils on which the >rettlemont .\nthorities 
l a-f I their view. [P 11)2 C 1.21 

(c) Bengal Alluvior^ and Diluvion Regula- 
tion (11 of 1825). S. 2 Oral evidence a.s to 
existence of custom by witness speaking from 
personal knowledge for over 20 years — Mate- 
rial corroboration by documentary evidence 
— Custom held proved. 

.\n iiiiinemcria! custom within (ho moaning of 
S. 2. Hon.ga! H. gulaldon 11 of t''^2'> is f'-tal)li.sb<-d 
on the evidence of witm-ssos who Sf oal; from thoir 
pei .son.il l.now ledge of whe.l Imi'peiied during 
21) years :iiid from boarsay as regards remote 
]*.jsl. V. hci'o oial evidence of (hat dcscriiilion 
is \eiv malciiallv corroborated 1 >y documentary 
.tnd . ireniii' tantial evidence, custom can be said 
to lie lUovi I to'-si.-l; 1()2j i’ C 213 and 10.11 .l/Z 

O:) !. Krl '•/!. ^ ^ 

(d) Alluvion and Diluvdon Submersion 
Person in whom title is vested should be 
deemed lo be in constructive possession 
during period of submersion. 

Inning the period of sul. mergence, a person 
who h:\r> the title vested in him should bo deemed 


to be in constructive possession of the land under 
water. This state of constructive possession 
should, on that hypothesis, hold good for some- 
thing every year, so that ho should be deemed to 
h.ive been in possession every year before the 
institution of the suit: 29 Cal 518 and 1923 AU 
75, Hel on. 195 G 11 

P. L. Banerji, Gopalji ]\Iahrotra and 
Kalim Jafre — for Appellant. 

K. N. Katju and K. Verma — for Res- 
pondents. 

Judgment. — This is a plaintiff’s ap- 
peal arising out of a suit for recovery" 
of possession and mesne promts in res- 
pect of 78.78 acres of land, alleged to- 
form part of the plaintiff’s mahal in 
village Biranipur Kliam in the district 
of Jaiuipur. Defendant 1 is a “muta- 
walU” of a certain “wakf” to which 
villages Gaura and Bhelpur belong. The 
other defendants, 55 in number, are te- 
nants in cultivating possession of the 
land in dispute. The suit was dismiss- 
ed by the lower Court, and the plain- 
lilt appeals. 

The plaintiff’s village Biranipur 
Kham lies on the northern bank of 
river Gomti. The defendants’ villages 
Gaura and Bhelpur, lie on the south 
with a westerly direction. The plain- 
tiff’s case, as set out in his plaint, is 
as follow's: 

The land in dispute lay on the nortli 
of river Gomti before _ 1894, and was 
an intcrgral part of village Birainpur 
Kluiin. The river w-as flooded in the 
year 1894, and since that year gradual- 
ly shifted to the north throwing up 
land on the south adjoining the dc- 
iendauts’ villages Gaura and. Bhelpur. 
Tliis was ill course of a number of 
years the river slowly receding to the 
north, throwing up land on the south, 
witli the result that the land in dis- 
pute whicli was situate before 1894 
on the north of the river, w'as thrown 
up on the south adjacent to villages 
Gaura and IMielpur. It is clearly stated 
in the i)laint that the river changed 
its course slowly and gradually. 1 he 
plaint does not show' how long this 
process of gradual accession on one 
side and loss on the other continued; 
but from the other evidence in the 
case which will bo hereafter mention- 
ed it appears th.at it must have con- 
tinued till, at least, 1906. The plaint 
goes on to assert that the land m 
cUsi)uLe was not cullurablc, ^ bcuig 
covered with sand and certain plants 
of spontaneous growth for a consider- 
able length of time, and the tenants, 
parts of whose holdings were sub- 
merged and were thrown up on the 
south, surrendered those parts and 
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cUscontinued paying rent to the plain- 
tiff. According to the plaintiff', the de- 
‘fendants took possession of the lands 
in dispute in 1921, when a suit relating 
to the entire estate of the plaintiff was 
pending, and the plaintiff could not, 
owing to his prc-occupations, ‘institute 
a suit for possession earlier than he 
•did. The suit was instituted on 2nd 
July 1928. On these allegations the 
plaint iff* claimed possession of the en- 
tire land which is indicated in a map 
prepared by the Commissioner, which 
also shows the present bed of the ri- 
ver and its course in 1894. 

Separate written statements were 
filed by defendant 1 and other defen- 
dants; but their defences are more or 
less identical. It was pleaded that the 
ri\c: Gomti had from ancient times been 
the boundary between the village Bi- 
Yampur on one side and villages Gaura 
and Bhelpur on the other, and that 
according to an immcmoral custom the 
southern half of the bed of the river 
appertained to the defendants’ villages 
and tlic northern half to the plaintiff’s. 
-According to the aforesaid custom, all 
land lying to the south of tlic deep 
stream Viclongs to villages Gaura and 
Bhelpur and that on the north of it 
to the plaintiff’s village Birampur. 
Whenever any land is added by the 
river changing its course — whctlicr the 
change is gradual or sudden — the deep 
stream crnitinucs to be the boundary 
between the plaintiff’s village and the 
defendants’ villages. The defendants al- 
so pleaded that the land in dispute 
had gradually accreted to their vil- 
lages Ijciwecn the years 1835 and 1910 
and that the plaintiff had never been in 
l)05session of any part of that land 
;ifler 1910 since when the defendants 
had Ijccn cultivating the same. On 
these allegations the defendants put 
forward two distinct picas: (1) They 
claimed the land in dispute to he theirs, 
as it had been acquired by them by 
gradual accretion within the meaning 
of Regulation 11 of 1825. and (2) apart 
from the aforesaid regulation, the de- 
fendants allege to have bt come entitled 
to the land by virtue of the custom 
al)ovc referred to. under which all l<ind 
to the south of the Gomti and adja- 
cent to villages Gaura .and Bhelpur be- 
longed to the proprietor of these vil- 
lages. The defendants also pleaded li- 
mitation and adverse possession. A plea 
of misjoinder was also put forward, but 
it was overruled by the lower Court 
and has not been reiterated in this 
Ctjurl. 

Three main questions emerge from 


these pleadings: (11 Whether the land 
in suit was so added to the defendants* 
villages by gradual accretion as to be- 
come their property under Regulation 
11 of 1825? (2) Whether the custom 
under which all land lying to the south 
of the river Gomti and adjacent to vil- 
lages Gaura and Bh.elpur belongs to 
the proprietor of those villages has 
been established? and (31 Whether the 
plaintiff’s claim is barred by limitation 
and adverse possession of the defen- 
dants? 

The Icamcd Subordinate Judge 
found on evidence that the land in dis- 
pute accreted to villages Gaura and 
Bhelpur slowly and gradually, but that 
in so far as it can be identified 
as land once lying to the north of the 
Gomti and being an integral part of 
village Birampur, the defendants arc 
not entitled to it under Regulation 11 
of 1825. On the question of custom the 
learned Subordiriale Judge found in fa- 
vour of the defendants, "basing his de- 
cision on oral and documentary evi- 
dence. On the question of limitation 
the Icamcd Judge held that land ly- 
ing nortVi-east oF a doUeJ line anpearing 
in the plan prepared by the Commis- 
sioner should be considered to have 
been in the plaintiff's possession within 
limiialion and as to that land the de- 
fendants cannot be considered to have 
ncciuired any title by .adverse posses- 
sion. As regards that part of the land 
in dispute which is shown in the Com- 
missioner’s map on the soutli-wcst of 
the dotted line, the finding of the lear- 
ned Subordinate Judge is tliat the land 
lias been capable of actual possession 
for a considerable length of lime — at 
least 20 years before the instiuuion of 
tlic suit — and that the defendants have 
been in actual possession thereof open- 
ly and adversely. Accordingly the 
plainlifl's claim with regard to such 
land has been held to be barred by 
limitation and adverse possession of the 
defendants. 

In appeal the above three c|ucstions 
have ]>ccn argued and the findings of 
the learned Subordinate Judge have 
been traversed. 

The finding of the learned Subordi- 
nate Judge that the land in dispute 
was thrown up on the south of Gom- 
ti gradually and in course of a number 
of ye ars cannot Ijc seriously challenged. 
Indeed, it is admitted in the plaint* it- 
self that this was so. .An attempt was 
made by the plaintiff in course of evi- 
dence to resile from the position deli- 
berately taken up in the idaint, and 
most of the plaintiff’s witnesses stated 
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that there was a sudden change in the 
course of the river in or about 1894 
and the land in dispute was shifted to 
the south of the deep stream. The 
learned Subordinate Judge did not be- 
lieve the plaintiff’s witnesses on this 
point. The learned advocate for the 
plaintiff did not contend before us tliat 
the accretion in question was anything 
but gradual, as stated in the plaint. It 
is enough for us to quote the finding 
of the learned Subordinate Judge on 
this part of the case, as it has not 
been seriously challenged before us. It 
is as follows: 

“Plainlifi savs that this action of the river was 
abrupt and sudden, while the defendants say 
that it was slow and gradual. Let iis see which 
party is correct. Plaintifl’s allegations made in 
para. 4 of the plaint arc very material on this 
point. He says that the river began to erode its 
northern bank in tho floods of 1894, then she 
began lo assume gradually a northern trend and 
in difTerent years she left land towards south 
(which is in suit) with the result that she is now 
flowing in her present channel. /Igain'in para. 5 
of the plaint (it) is alleged that the change in tho 
river course was followed by a corresponding 
formation of portions of land in suit. Further 
on, being questioned by tho Court on 3lst July 
1929. the date of tho settlement of issues, 11. 
Bankey T.al. plaintiffs Pleader, stated that after 
the (locds of 1804, the river began to erode land 
gradually and the land of plaintiff's mahal began 
to api'oar toward.s south with the advance of tho 
river towards north by tho process of encroach- 
ment. In view of tho above clear admissions of 
fact made by the plaintiff, there docs not remain 
any doubt thut the change in tho course of tho 
river was slow and gradual but not sudden and 
abrupt. PlaintilT hud produced a number of wit- 
nesses to swear that tho change was sudden but 
I am not going t5 believe them on the face of the 
above clear admissions. Some of these witnesses 
also say that Iho process was a slow and gradual 
one. Dalsingar Lai (I*. W. No. 2) says that the 
river has taken its present course after gradual 
erosion. .Ajodhya Prasad (P. W. No. 1) says that 
the 1st and 2nd changes in the river in years in 
1894 and 1915 had been abrupt but subsequent 
to that .she made only gradual changes. Under 
these circumstances it is not necessary to discuss 
defendants’ evidence when plaintiH’s own evi- 
dence est tblishes gradual erosion and slow for- 
mation of new land.’* 


But the question arises whether, 
apart from custom, the defendants can 
be considered to have acquired a right 
to the land in dispute, which has been 
slowly and gradually added to his vil- 
la'^c by the action of the river. The 
airswer to this question depends upon 
S. 4, Bengal Regulation 11 ot lozo. 

which provides that: 

“When land may be gained by gradual acces- 
sion whether from the recess of a river or of tho 
sea it shall be considered an increment to ho 
tenure of tho person to whose land or estate it is 
thusanncNcd, whether such land or estate bo 
hold immediately from Governmout by a isamin- 


dar or other superior land-holder, or as .a sub- 
ordinate tenure by any description of under 

tenant whatever 

The above rule shall not be considered appli- 
cable to cases in which a river, by a sudden 
chance of its course, may break through and in- 
tersect an estate, w’ithoafc any gradual encroach- 
ment, or made by the violence of stream separate 
a considerable piece of land from one estate, and 
join it to another estate, without destroying the 
identity and preventing the recognition of the 
land so removed.” 

These rules arc subject to S. 2, u^i- 
dcr which any proved custom in dero- 
gation of the general rule enacted in 
S. 4, is to prevail. The first part of 
S. 4 creates an impression that in cases 
of gradu^ accretion the proprietor, to 
whose land alluvial land is added, be- 
comes the owner of sucli land, provid- 
ed the accretion has been gradual. 
There is no reference in that part of 
the rule to the condition that the land 
should be unidentifiable. The absence 
of this condition is prominently men- 
tioned in the latter part of the rule 
which deals with cases of sudden 
change by whicli large areas are sepa- 
rated from one estate and added to 
another. The interpretation which has 
been placed by their Lordships of the 
Privy Council on the first part of S. * 

4, however, shows that, if the land, 
which has gradually accreted to the es- 
tate of one of the riparian proprietors, 
£'an be identified as the land belong- 
ing to another such proprietor, the 
latter shall be deemed to continue to 
be the owner thereof in spite of gra- 
dual accretion. In a recent case 1927 
P C 89 (1), it was found as a fact 
that the process of alluvion, by which 
the land then in suit was formed adja- 
cent to the defendant’s land was “slow, 
gradual and imperceptible.*’ 

Their Lordships nevertheless held 
that the lands continued to belong to 
the former proprietor as they could be 
recognised by careful measurement. 
Their Lordships reviewed earlier cases 
including the well known case of 13 
M I A 467 (2). They approved certain 
obscrv'ations occurring in those cases 
one of which is as follows: 

“We are of opinion that tho word ‘gained’ io 

5. 4, Regulation 11 of 1825, does not extend to 
cases of land washed away and afterwards re- 
formed upon the old site which can bo clearly 
recognized. . . In such a ca«o we think the land 
formed by accretion on the old recognized site 
remains the nropertv of tlie owner of tho orginal 

1. Keshava Prasad Singh v. Secy, of St ate, 1927 

P G 89=101 I G 1=54 I A 156=G Pat 481 

2. Lope/, V. ^tuddun ^lohun Thakoor, (1809) 13 

MIA 487=14 W R 11=2 Suthec 336=2 Sar 

594 (P C). 
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site. The principle is that where the accretion can 
be clearly recognized as having been reformed on 
that which formerly belonged to a known pro- 
prietor, it shall remain the property of the origi- 
nal owner.” 

An argument to the contrary ad- 
dressed to their Lordships in which it 
was contended that the old proprie- 
tor lost his proprietary right in con- 
sequence of gradual accretion to the 
proprietor to whose land it accreted 
was not accepted. As against this, our 
attention has been drawn to a later 
case reported in 1934 P C 17 (3), in 
which their Lordships are reported to 
have held that: 

“The principle, that gradual accretion enures 
to the land which attracts it, is one that has 
been recognized from very early times. The 
rule is of general convenience and security and 
is necessary for the mutual adjustment and pro- 
tection of property The general principle of 
accretion applies even where the former bound- 
aries of the land on the waterfront are known or 
capable of ascertainment.” 

The case went up in appeal from 
Burma where Regulation 11 of 1825 
is not in force. At the same time it 
must be admitted that their Lordships 
based their decision on general prin- 
ciples and English cases which are also 
partly the basis of decision in 1927 P 
C 89 (1) following as it docs 13 M 
I A 467 (2) and other similar cases. For 
the purpose of the case before us 
which is governed by Regulation 11 of 
1825 we think that the interpretation 
placed by their Lordships on S. 4 of 
that Regulation in the Dumraon case 
must be accepted. 

A possible mode of reconciling the 
apparently conflicting observations 
made by their Lordships of the Privy 
Council in the two cases above referred 
to may be found in the fact that the 
Rangoon case was between the Crown 
and subject. In 13 M I .\ 467 (2) 
their Lordships observed that: 

“It would certainly seem that somethine more 
than mere reference to the acquisition of land by 
increment by alluvion, or by what other term 
may be used, would be required in order to en- 
able the owtser of one property to take property 
which had been legally vested in another. In 
truth, when the whole words are looked at. not 
merely of that clau.'^c. but of the whole Regula- 
tion, it is quite obvious that what the theti legis- 
lative authority was dealing with, was the g.iin 
which an individual proprietor might take in 
this way from that which was part of the public 
territory, the public domain not usable in the 
ordinary sense, that is to say, the sea belonging 
to the state, a public river belonging to the state; 
this was a gift to an individual whose estate lay 
upon the river or lay upon the sea, a gift to him 
of which. ^iv accretion. Vecame valuable 

3. Sec\. of btate v. Foucar & Co. Ltd.. r.)3t P 

17^=147 I C 657=61 I A 18=12 Rang 106 

(P C). 


and usable out of that which was in a state of 
nature neither valuable nor usable.” 

Where the bed of the river belongs 
to the Crown and the land on the 
one side of it also belongs to the 
Crown as in the Rangoon case any 
accretion to the land of the proprietor 
on the other side is at the expense 
of the state and the consideration men- 
tioned in the above observation mav 
not hold good in such a case. 

In view of these authorities wo 
think that the learned Subordinate 
Judge rightly held that the disputed 
land having been identified to have 
been part of Birampur, the defendant 
cannot claim it only because it has 
gradually accreted to their villages 
Gaura and Bhelpur. 

The most important point in the case 
is whether the defendants have suc- 
ceeded in establishing the custom set 
up by them. They rely upon the pro- 
ceedings before the Settlement Autho- 
rities in 1880 in respect of a certain 
land which had been transferred from 
the northern bank of Gomti to the 
southern bank. It is not disputed that 
that land had also formed part of the 
plaintifi’s village Birampur a :d was by 
the action of the river added to the 
defendants’ villages Gaui'a and Bhcl- 
pur. The case was started on the re- 
port of a sazawal in the service of the 
Court of Wards under whose superin- 
tendence the plaintiff’s estate then was. 
It was stated in that report that an 
area of 28 bighas odd which was part 
of village Birampur had been trans- 
ferred to the other side of the river 
and it was prayed that the old 
hoimda^ bo maintained so th:U part of 
the plaintilY’s village would lie on the 
southern bank of river Gomti. The 
sazavval’s report was confirmed by a 
report of the patwari of the plaintiff’s 
village. The dcfcr.dant’s village Gaura 
was at that time held l)y a lessee who 
enlcrcd appearance and claimed the 
land for his lessor. Subsccjiicnlly the 
latter’s karinda also made an api)lica- 
lion claiming the land to be part of 
the village Gaura. Both of them rest- 
ed their claim on the custom under 
which the deep stream is the constant 
boundary l.^ctwecn the plaintiff’s estate 
and that of the defendant. It was said 
that !mlf of the bed of the river be- 
longs to Gaura and the other half to 
Bhelpur wherever the bed of the river 
may he. A number of witnesses were 
examined on behalf of the then pro- 
prietor of Gaura. They stated that the 
deep stream is the constant boundary 
betvveeii the two villages. No witnesses 
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were examined on behalf of the Court 
of Wards. The Settlement Deputy 
Collector made a report dated 18th 
October 1880 which is at one place 
somewhat obscure, directing that the 
deep stream of the river should be re- 
cognised as the boundary" between vil- 
lages Bhelpur and Gaura. He also re- 
corded a finding that the land had 
gradually accreted to the village Gau- 
ra since 1273 Fasli (1865-6). The De- 
puty Collector expressly repelled the 
contention put forward on behalf of 
the Court, of Wards that the boundar\' 
sliould be fixed at the old bed of the 
river. The record of the case was sub- 
seriucntly laid before the Settlement 
Officer who ordered on 27th November 
1888, that; “The river be considered 
as the boundary’ and that the case 
be sent to the Court of the Deputy 
Saheb.*’ 

It is argued on behalf of the plain- 
tiff-appellant that neither in the report 
of the Deputy Collector nor in the or- 
der of the Settlement Officer there is 
any mention of custom. This is true; 
hut we cannot ignore the fact that the 
custom had been clearly set up on 
behalf of the proprietor of Gaura who 
led evidence in support of it. The or*- 
dcr of the Settlement .Officer, if not 
also the report of the Deputy Collec- 
tor is consistent only with the hypo- 
thesis that the custom set up by the 
l-)roi^rictor of village Gaura was found 
to exist. An accretion of about 28 bi- 
ghas in course of a few years could not 
ronfer any title on the proprietor of 
<laura in the absence of a custom. 


The leanted Subordinate Judge 
treated the statements of witnesses 
examined before the Settlement Dc- 
putv Collector as evidence in this case. 
M hc learned advocate for the plaintiff- 
ajilHllant contended lliat those state- 
ments arc not admissible in evidence. 
It was replied on behalf of the defen- 
dants that the statements are admis- 
sible under S. 33, Evidence Act. as 
ihc same ciucstion was involved on that 
occasion as in the present case. vN_c 
.do not think that this contention is 
sound. S. 33, Evidence Act, makes ey.- 
dcncc given by a witness in a judicial 
proceeding" admissildc in evidence m 
a sul.sciiucnt judicial proceeding, lylicrc 
ihc ciiicstion in controversy in both 
proceedings is identical and where the 
witness is dead or cannot be found 
nr is incapable of giving evidence, etc. 
In this case the proceedings before the 
Settlement Deputy Collector cannot be 
ronridcred to be “judicial proceedings’* 
•as the dispute was in respect of the 


boundary between two villages for fis- 
cal purposes and therefore S. 33, Evi- 
dence Act, will not make the statements 
admissible in proof of the custom now 
sought to be established by the de- 
fendants. At the same time, we do 
not think that the statements can be 
excluded altogether. They may not be 
admissible by themselves as evidence 
of the custom now in controversy, but^ 
they can be looked into to assess the! 
value of the Deputy Collector’s report 
and of the Settlement Officer’s order 
which recognised the existence of the 
custom now in question. It cannot be 
doubted that the report and the 
der are admissible in evidence under 
S. 13, Evidence Act, as recognising the 
custom now in dispute. To ascertain 
whether the recognition then extended 
to the custom was based on substan- 
tial evidence, it is permissible to re- 
fer to the evidence on which it was 
based. The statements are not evidence 
by their oi\m force on the question of 
custom but only furnish evidence of 
the materials on which the Settlement 
Authorities based their view. 

It appears that in 1894 some more 
land was thrown up on the south of 
the river and the patwari of village 
Biranipur made a report asking for or- 
ders as to how the land should be re- 
corded. It does not appear whether any 
notice was given to the parties. In any 
case the order which followed does 
not show that it was passed in the 
presence of the parties. The Assistant 
Collector who passed orders on that 
report directed that the land should 
be continued lo be recorded as part ot 
village Birampur. The ground on 
which that order was based is that no 
custom of dhar dhura is recorded in 
the wajib-ul-arz. Great reliance is 
placed on this order on behalf of the 
plaintiff-appellant. It is contended that 
it tends to disprove the custom set 
up by the defendants. While it can- 
not be denied that the order of the 
Assistant Collector is a piece of evi- 
dence on the question whether the 
custom exists its value in our opinion is 
not great. The Assistant Collector ex- 
pressed that opinion only because the 
wajib-ul-arz did not record the custom 
of dhar dhura. If his attention lia,d 
been drawn lo the order of the Settle- 
ment Officer passed in 1880, he might 
iiavc taken a different view. All that 
the order shows is that the absence 
of entr>* as regards custom in the wa- 
jibularz was considered to be decisive. 
We do not think that this is quite 
correct. As against this, we have the 
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fact that the land to which the order 
related has been in possession of the 
defendants and is part of that now 
in suit. Though it continued to be re- 
corded as part of village Birampur no 
acts of o^vnership were exercised by the 
plaintiff at any time after that order 
was passed. The defendants on the 
other hand have all along been in pos- 
session. In these circumstances, we do 
not think that the Assistant Collector’s 
order above referred to can afford any 
rebuttal of the order of the Settlement 
Officer passed in 1880. 

Reliance is also placed on behalf of 
the plaintiff on the wajibularzes of 
villages Gaiira, Birampur and Tilwari 
According to the plaintiff, the fact that 
that none of them records a custom 
of dhura affords evidence of a negative 
character namely, that the custom did 
not exist in tliat locality; otherwise, it 
is said, it would have been recorded 
in the wajihularz. We arc not impress- 
ed by this argument. The only para- 
graph in which the existence of such 
a custom (if it existed) coiild be rC'- 
corded is No. 10 which is headed thus: 

“Mode in wliicli g.iin and lo~> onneed by al* 
Jiivion and dilnvion should be adjusted among 
tlio inter se. ’ 

In some wajibularzes the entry is 
“nil.” In one. that of village Caura 
it is stated: “The nver Gomti lies to- 
wards the north, l:)ut it docs not cause 
alluvion and dilnvion.’’ The wajibularzc 
was prepared sometime in 1291 Fasli 
(1833-4). In the first place, the para- 
graph in question as its heading indi- 
cates relates to “Rights of co-sharers 
amongst themselves on the basis of 
custom or agreement.” that is to say, 
any arrangement or usage, whicli is 
recognised in the village as regards the 
in.anncr in wliich alluvial land is to be 
<'njoycd or the loss arising from dilu- 
vion is to be borne by the co-sharers 
of that village, is to be recorded. It 
has no reference to any custom which 
is to regulate the respective rights of 
the riparian owners such as the plain- 
tiff and defendant 1 are. 

There is no other documcntaiw evi- 
dence which can throw any light on 
the question of custom. There is a 
mass of oral evidence adduced by both 
parties. The witnesses for the pluintiff 
stated that there is an immemorial cus- 
tom under which the deep stream of 
the river Gomti is the constant bnun- 
dary between the village Birampur on 
one side and villages Gaura and Bhcl- 
pur on the other. It will serve no use- 
ful purpose to comment, upon the evi- 
dence of individual witnesses. We may 

1035 .-\/25 26 


refer as a sample to the evidence of 
D. W. Sitla Bux who states: 

“There is dhar dhura custom prevalent in these 
villages. According to this custom the central 
portion ot the stream is always the dividing line 
This custom is not affected by the gradual or 
abrupt formations of new land. . . . The custom 
of dhar dhura is very old and has been always 
followed. I have heard it from my ancestors.” 

Other witnesses examined on behalf 
of the plaintiff make similar state- 
ments. Those examined on behalf of 
the defendants to negative the custom 
made it a point to state that the land 
in dispute was transferred from the 
north to the south side of river Gom- 
li by «a sudden change. The learned 
Siil)ordinatc Judge before whom all the 
witnesses produced by the parties were 
examined has disbelieved the defen- 
dants’ witnesses holding that they have 
periured^ themselves on this point, 
their evidence being diametrically op- 
posed to what the plaintiff liimself ad- 
mitted in his plaint and through coun- 
sel examined on the day of issues. 

The witnesses examined on l>ehalf of 
the plaintiff are decidedly l^etter in 
quality. It is certainly possible to level 
some criti'Msm against most of them, 
but there is no serious Haw in their 
evidence. Moreover, as the learned 
Subordinate Judge has pointed out, 
tlicir evidence finds support not only 
from the proceedings l^efore the Settle- 
ment Officer in 1889 hut also from the 
evidence of one of tlic plaintiff’s own 
wiiness Musai who was examined on 
behalf of the plaintiff on some other 

defendants succeeded in 
eliciting from him a clear statement 
that the custom set up by them exists. 
He says: 

is immemorial cn<?tom in 
villaops I^.licljmr, (r.iura anH Piuimpur that the 
centre of the stream is the dividing line.” 

The conduct of the plaintiff and his 
predecessor in relation to this and 
other lands transferred to the south 
of the river gives rise to an inference 
adverse to him. Since 1273 Fasli (1865- 
6) the river has been receding towards 
the north throwing up land on the 
south. It is clear from the report of 
the Settlement Deputy Collector al- 
ready referred to that the laud in ques- 
tion before him had been thrown up 
after that year. There was some more 
land transferred from one side of the 
river to the other between the years 
years 1880 and 1894 when the patwari 
made a report and the Assistant Col- 
lector passed an order that tlie land 
should continue to be recorded as part 
of village Birampur. We have already 
referred to that proceeding. It is the 
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plaintiff’s case that part of the land 
in dispute was lost to him after 1894, 
The documents which have been filed 
by the plaintiff will show that there 
were numerous proceedings between 
1898 and 1906 for abatement of rent 
of tenants holding land washed away 
after 1894. It is remarkable that since 
the year 1865 till the institution of 
the present suit in 1928 the plaintiff 
never asserted his right to the lands 
which were formerly his but were add- 
ed from t'me to time to the defen- 
dants’ village by the action of the ri- 
ver. We have it from his own ^^^tness 
Aiudhia Prasad (p. 59) that: 

“After 1894 the people of village Birampur did 
not go to take po«^ession of their respective 
lands washed out and formed into fresh land 
on the side of Gaura In the same way land 
which had been washed out by the river and 
formed into now land towards Oaura village was 
not claimed by Bimn-pur people. Birampnr ten- 
ants never cultivated tlic said alluvial land. 

A' other w=t"es3 Dalsingar examined 
by the plaintiff makes a similar state- 
ment, thoupch he adds that Birampur 
tenants used to take sarpat, madar and 
babul from the other side of the n- 
ver which cannot be believed. The 
witnesses cxamircd by the defendants 
state that whenever any land appear- 
ed on the south the defendants took 
possession of it without let or hind- 
rance. j 

The sum up the evidence tor ana 

against the custom set up by the de- 
fendants we find that it was re- 
cognised by the Settlement Authorities 
in 1880 and that recognition was based 
on the evidence of a number of wit- 
nesses: that the custom was not re- 
cognised in 1894 by the Assistant Col- 
lector who however acted merely on 
the absence of any entry as to cus- 
tom in the wajibuiarz; that 
a mass 

the plaintiff consisting of the state 

monts of witnesses who c\V 

ing board the custom from their de 

ceased ancestors; that as again 
da^ss of evidence, the oral evidence ad- 
duced by the piain-.iff is unreliable and 

21324')^ '’'2 Lo2lsliips hcM that an 
immnWorial custom within the meanmg 

4 Pat 788 (P C). 


nesses who spoke from their personal 
Imowledge of what happened during 20 
years and from hearsay as regards re- 
mote past. In the case before us we 
have oral evidence of tliat description , 
which is very materially corroborated 
by documentary evidence and certain 
circumstances to which we "have re- 
ferred. The learned Subordinate Judge 
recorded a definite findings on ^ the 
strength of the evidence mentioned 
above that the custom set up by the 
defendants exists. Having carefuUy 
considered the entire evidence and the 
arguments addressed to us on behalf 
of the plaintiff-appellant, we do not 
find any ground for interfering wim 
the well-considered finding of 
learned Judge of the Court belcnv. A.c- 
cordingly we affirm it and hold that the 
defendants have established the cus- 
tom under which tlie deep strcani oi 
the river Gomti is the boundary bet- 
ween the village Birampur and the vU- 
lages Gaura and Bhelpur. 

The only other question that re- 
mains to be considered is one of 
tation and adverse possession. ine 
learned Subordinate Judge held, that 
Art. 144, Limitation Act, is applicable 
and that the burden lies m the tirst 
instance on the defendants to establish, 
their adverse possession. The Icamea 
advocate for the defendants-respon- 
dents has challenged the correctness ot 
this view and has referred us to two 

recent decisions of this Court. 
of 1934 All 362 (5) was .decided by 
a Division Bench in which it ba^ been 
held that where the plaintiff sues for 
recovery of possession on the allegation 
that he was dispossessed or that his^ 
possession discontinued sometime be- 
fore the instituuon of the suit, the 
proper article to apply is 142. The 
same view has been taken m 1934 All 
993 (6). It is pointed out that in the 
present case there is a definite allp~ 
gat ion in the plaint that the plaintiff 
was dispossessed in 1921. According^, 
it is argued, the burden lies on the 
plaintiff to show that he was in Pos- 
session of the land in dispute witlun • 
years before the institution of the suit. 
It seems to us that for the purposes 
of the present case it is immaterial 
whether Art. ^42 or Art. 144 be ap 
plied. The learned Subordinate Jud«e 
has divided the land in dispute mto t>vo 
portions. That lying to the north of 
a dotted line shown m the Commi^ 

5. Kunji V. Niaz Hussain, 1934 All 36-2—152 I G 

6, i^indbyachal Cband v. Ram Gharib Cband, 

1934 All 993=152 1 C 1 (P B). 
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sioner*s map has been held to be un- 
affected by the defendants* adverse 
possession, as according to the find- 
ing of the learned Judge, it used to 
be under water for sometime every 
year. As regards the rest of the land 
which lies on the south of the dotted 
line, the finding is that it has been 
in exclusive possession of the defen- 
dants for more than 20 years. If these 
findings be accepted, the conclusion will 
be the same whether we apply Art, 
142 or Art. 144. During the period 
of submergence the plaintiff — ^assuming 
he had the title vested in him should 
be deemed to be in constructive pos- 
session of the land under water. This 
state or constructive possession should, 
on that hypothesis, hold good for 
sometime every year, so that the plain- 
tiff should be deemed to have been 
in possession every year before the 
institution of the suit. This view is 
in accord with the 29 Cal 518 
(7)_ and 1923 All 75 (8), 

which appears to be on all fours with 
the present case on this point. As re- 
gards the other land, it was argued 
on behalf of the plaintiff that it was 
not fit for cultivation for a long time 
and that it has been cultivated for 
less than 12 years before the institu- 
tion of the suit. The learned Subordi- 
nate Judge has however found that 
practically the whole of the unculti- 
vated portion of the land was over- 
grown with babul and madar trees and 
sarpat (reed) and that the defendants 
have been apportioning such benefit as 
the babul trees and other produce were 
capable of yielding. We are in agree- 
ment with the learned Judge in hold- 
ing that the defendants’ possession of 
this part of the land was adeejuate 
as regards continuity and extent, we 
have already referred to the evidence 
which shows that no attempt was 
ever made on behalf of the plaintiff 
to take possession of this land and 
that as any strip of land emerged 
from water it was taken possession of 
by some or the other of the defen- 
dants. In this view the plaintiff can- 
not be considered to have been in pos- 
session within limitation, and the de- 
fendants must be considered to have 
had adverse possession of the whole 
of this part of the land in dispute. 
I he result is that this appeal fails 
and is dismissed with costs. 

We place on record our appreciation 
of the care and thoroughness which 
7 » Seoy. of Btato v. Krislinamoni Gupta. (1002) 
2*J Cal 5l8=:i9 1 101=8 Sar 260 (P G). 

8. Ram Narain v. Deoki Missir, 1923 All 75= 
G9 10 912. 


characterised the judgment of Mr. Ma- 
thura Prasad, the learned Subordinate 
Judge who tried this case, which 
must have presented many difficulties 
in earlier stages and involved difficult 
questions of law and fact. 

K.S. Appeal dismissed. 
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Bennet, J. 

Mt. Ham Dei — Defendant — Appli- 
cant. 


Mangan Lai — Plaintiff — Opposite 
Party. 

Bx. First Appeal No. 100 of 1933, 
Decided on 29th October 1934, from de- 
cision of Addl. Sub-Judge, Allahabad, 
D - 12th N >vember 1932. 

Civil P. C. (I ft 08). Ss. 11, 141 and 144 and 
O. 2, R 2 Restitution proceedings — S. 141 
does not require that O. 2, R. 2 or S. II, 
Expl 4 should be applied to such proceed- 
ings -AFpltcation under S. 144 for principal 
amount allowed Subsequent application for 
interest is not barred. 

Section 141. aUhongb it applies to proceedings 
under S. 144. does not reqniro that O. 2. R. 2 
and S. ll, Expl. 4 shonld ho applied to those 
proceehng®. Hence wherean application under 
S 114 for the principal amount is allowed, a 
so Wqnent application for interest is not barred 
either by res judicata or under O. 2. R. : Case 
law ^iiscussfi^l. fp 197 c 1, 2] 

N. P. A<lhana and D. N. Sakai — for 
Applic^'nfc. 

K.Vnrma — for Opposite Party. 

Judgm( nt. — This is an Execution 
First Appeal by one Mt. Ram Dei 
against whom^ the opposite party Man- 
gan Lai obtained a decree for sale of 
her sliarc of a house and the share of 
other persons. In this Court in appeal 
Mt. Ram Dei obtan^cd a reversal of 
this decree. Meanwhile the house had 
been acqu red by the Improvement 
Trust and tlie four annas share of Mt. 
Ram Dei had been converted into Rs. 
12,800 rash. The opposite party with- 
drew this money. After the decree of 
this Court Mt. Ram Dei applied for 
restitution of this money under S. 144 
Civil P. C., which was allowed. Subse- 
quently the present application has 
been made in which Mt. Ram Dei 
states that she desires interest on the 
amount from the date of withdrawal uu 
to 30th June 1932, the date on which 
she received the sum in question. Ob- 
jection was taken that as she had made 
an app.ication under S. 144 for tlie 
principal amount she had no further 
right of restitution both on the ground 
ot her claim being barred by O. 2, R. 2 
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and on the principle of estoppel. The 
lower Court^ has held that the present 
application is barred by the principle 
of res judicata and by the provisions of 
O. 2, R. 2. 

In appeal it is contended by learned 
counsel for the applicant that his client 
was unaware of the date of withdrawal 
of the money by the opposite . party 
and therefore could not claim interest 
in the first application for restitution. 
This argument is obviously incorrect 
because the applicant might have claim- 
ed interest with effect from the date 
of withdrawal whatever it might be. 
It appears clear that interest was not 
claimed by an oversight. The appeal 
further proceeds that on equitable 
grounds the application should have 
been allowed and that the Court below 
erred in applying the procedure for 
suits to the present case. This is the 
main question in appeal as to whether 
O. 2, R. 2, should be applied to the 
present application and learned counsel 
for the respondent also relies on the 
provisions of S. 11, Civil P. C., Expla- 
nation 4. This explanation also refers 
to a former suit. The two provisions 
are somewhat similar and the question 
is wliether this bar which the Code 
provides in regard to suits should be 
applied to the case of an application 
for restitution under S. 144, Civil P. C. 
Reference is made to various rulings. 
For the applicant reliance is placed on 
the ruling reported in 1917 Mad 185 
(1). In that ruling .tlierc was a similar 
case where a judgment-debtor had ob- 
tained restitution of a sum of money 
recovered from him in execution of a 
decree which was subsequently reversed 
on appeal, and later the judgment- 
debtor made a second application to 
recover interest for the period during 
which the decree-holder had the use 
of the money. The application was 
allowed. The Court held that the ap- 
plication was not barred by res judicata 
or by O. 2, R. 2. The Court stated 
that it had been held that these rules 
did not apply to execution proceedings 
as a matter of course: 

“unless the decision of the question subsequent- 
ly sought to be agitated was either expressly 
given or must be assumed to have been neces- 
sarily implied in the previous decision. ' 

Ir is then slated that argument ^yas 
made that an application for restitution 
is not a proceeding in execution and 

the Court observed: 

“We are unable to see the difference.” 

If the ruling bad proceeded to state 
that a pro^ceding^under S. 144, was 

1 . Som isundaram Piilai v. Choklcalingam PilToI, 

1017 Mad 185=38 I C 80G=-10 Mad 780. 
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similar to a proceeding in execution 
and therefore as the principles of 0. 2, 

R. 2, and res judicata under Expln. 4, 

S. 11 did not apply to -execution pro- 
ceedings, these rulings should not "be 
applied to proceedings under S. 144, 
the ar^ment in the ruling would in 
my opinion have been sound. The 
Court did however use language which 
indicates that the Court considered 
that pro.ceedings under S. 144 were pro- 
ceedings by way of execution and were 
covered by the language of S. 47, Civil 
P. C. I must admit that that view 
is in conflict with various rulings of this 
Court and it is not a view which I can 
accept. In 1922 All 223 (2), it has 
been held that proceedings under sec- 
tion 144, Civil P. C., are not proceed- 
ings in execution and a Bench of this 
Court has specifically dissented from 
the ruling in 1917 Mad 185 (1), on this 
point. It does not however follow that 
the principle of the Madras ruling is 
not correct although in justifying that 
principle the Madras Bench used rea- 
sons and language which this Court 
docs not consider correct. The next 
i*uling to which reference was made was 
1922 All 238 (3). In that case there 
were three applications for restitution, 
the first one being for restitution oc 
possession of certain property in ac- 
cordance with the decree of an appel- 
late Court. The second application was 
for refund of costs, and the third ap- 
plication was for restitution of mesne 
profits. Objection was taken as stated 
on p. 557 on various grounds, one of 
which was that as the decree-holder 
had not asked for mesne profits in the 
previous application the present appli*- 
cation was barred by the provisions of 
O. 2, R. 2. On p. 560 (of 44 All), one 
learned Judge stated: 

“A furtbor point was raise! under O. 2. R. 2 
Civil P. C,, which obviously has no substance.’ 
On p. 562 the second learnei Judge stated of the 
lower Court : ‘Thirdly, it applied O. 2. R. 2 as 
barring the application. On this ground also it 
dismisi^ed the application. On appeal before us 
all the three points have been attacked. The third 
point has not been pressed.* “ 

Reference is also made for the ap- 
plicant to 1918 Pat 396 (4). In that 
ruling a Bench held that an application 
for restitution under S. 144, Civil P. C., 
is neither a suit nor an execution pro- 
ceeding. It is a miscellaneou s proceed- 

2. Jiwa Ram v. Nand Ram, 1922 All 223—06 I C 
1 j 4=44 All 407. 

3. Brij Lai v. Pamodar Das, 1922 All 238=66 I 0 
545=44 All 555. 

4. Karupasindu Rov v. Balbhadra Das, 1918 Pat 
396=47 I C 47=3 Pat L J 367. 
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ing to which the rules applicable to 
execution proceedings do in substance 
apply. S. 141, Civil P. C.. does not 
apply to an application for restitution 
and such an application is not there-^ 
fore subject to the provisions of O. 2, 

R. 2 of the Code. That ruling pro- 
ceeded on the grounds that it had 
been held by their Lordships of the 
PrivT Council in 17 All 106 (5), that 

S. 141 was not applicable to an e.xe- 
cution proceeding : 

“And if it is nob applicable to an execution 
proceeding, I fail to see why it should he made 
applicable to a proceeding which is only of the 
nature of an execution proceeding. Tlie learned 
Vakil for the respondents has strenuously con- 
tended that though the proceeding is miscellane- 
ous, it is in the nature of an oriirinal suit. In 
my opinion this argument fails, for a suit must 
always be based on a cause of action. Hero the 
defendant petitioner has nocan.se of action on 
which ho can claim relief from the plaintiff. If 
it is urged that the cause of action is a trespass, 
then the reply is that the plaintiffs were put in 
possession by a decree of Court and were not tres- 
passers. Nor does the decree of the appellate 
Court per so constitute a cause of action. Tn my 
opinion the defendant had rro cause of action ou 
which he could have based a suit against the 
plaintiffs, even if the law had not expressly for- 
bidden him to proceed by a suit. His only re- 
medy was to apply to the Court to proceed 
against the plaintiffs in exercise of its special 
powers. Therefore the rule applicable to several 
reliefs arising out of the same cause of action 
cannot be applied hero.” 

I consider that this passage contains 
sound reasons as to why the rules in 
question should not be applied to pro- 
ceedings under S. 144. Learned counsel 
for the objector points out that in 1922 
All 223 (2), it has been held that the 
provisioHiS of S. 141, Civil P. C., do 
apply to .proceedings under S. 144. The 
question before the Court was whether 
the provisions of the Code in regard 
to restitution of an application dis- 
missed for default would apply to a 
proceeding under S. 144. I understand 
that the judgment relates to that por- 
tion of the Code only which deals with 
the power to restore such applicali<»nis 
when dismissed for default, and 1 under- 
stand that the ruling ^oes not laydown 
that all provisions of the Code should 
apply. In fact S. 141 itself definitely 
stales that that is not so as it says: 

“The procoduro pvovideJ in this; Code in re- 
gard to stiits shall be followed, as f;ir as can bo 
made applieablo, in all proceedings in any Court 
of civil jiirisdictiotj.” 

The question is whether the rules in 
question O. 2, R. 2 and Kxpln. 4, S. 11 
should be applied to proceedings under 
Sj 144,_Civil P. C . ^re they the rules 

6. Thakur Prasad v. Falcirullah, (LSUo) 17 All 

100=22 I A 11=G Sar 520 (PC), 


which can be made applicable to S. 144 
or are they not ? The mere fact that 
rules in regard to restitution are rules 
which can be made applicable does not 
imply that the other rules in question 
should also be applied. Now, besides 
the reasons given in the Patna ruling 
which 1 have quoted which 'arc ag'ainst 
the application of the rules in question 
it also appears to me that the rules in 
question arc intended for suits which 
are of a more formal nature than pro- 
ceedings under S. 144. It is necessary 
that a suit should be more formal be- 
cause In reply to a plaint there is a 
written statement filed and on it the 
Court frames issues. In regard to an 
application under S. 144 it is not usual 
to frame issues although issues may be 
framed. In particidar in the present case 
I am told that issues were not framed. 
Further when a suit is brought the 
plaintiff ought to be in possession of all 
information on the subject of his clairn. 
But the position of a person who is 
making an application under S. 144 
may not be the same. lie has informa- 
tion that a decree has been granted by 
an appellate Court in his favour and 
lie at once applies for restitution ol 
the property which was in suit. It may 
not occur to his legal advisers that 
besides rcstiliuion of the property the 
appUcai.l may be entitled to further 
remedies such as mesne profits or in- 
terest. It would be contrary to the 
ends of justice if an applicant were to 
be dishonest because these matters did 
not occur to his legal advisers at the 
time that the application under S. 144, 
was made. In the case of a plaint the 
matter is different as the legal adviser 
drafting the plaint is well aware of the 
rule in O. 2, R. 2, which requires that 
all reliefs should be mentioned in a 
plaint. 

For thc«e reasons I consider that 
S. 141, although it applies to proceed- 
ings under S. 144, docs not rcc[uirc 
that the rules in ciucstion should be 
applied to those proceedings. Accord- 
ingly I allow this appeal on this preli- 
minary point and I remand the appli- 
cation for disposal on the remaining 
issues by the lower Court. Costs of 
this appeal in this Court will be grant- 
ed to the applicant. Costs in the 
Court below will abide the ultimate 
result. The applicant is entitled to re- 
fund of tlie court-fee of this Court. 
Permission is granted for a Letters 
Patent Appeal. 

K.S. 


Appeal alloired. 
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Kendall and Iqbal Ahmad, JJ. 

Satnam Singh — Defendant — Appel- 
lant. 

V. 

Bawan Bhagican Singh and another — 
Plaintiff Defendant — Respondents. 

First Appeal No. 316 of 1931, De- 
cided on 18th September 1934, from 
decision of First Addl. Sub-Judge, Bena- 
res, D/- 3rd July 1931. 

(a) Hindu Law — Religious endowment — 
M®lh~Mobant is in posilion of trustee and 
has right to resign from office. 

A Mahant is in the position of a trustee and as 
there is no law under which a trustee ispiohi- 
bited from resigning his trusteeship provided 
that the proper measures are taken for the pro- 
tection of the trust, a l^lnhant can resign if he 
wishes to do so: 1916 P C 256, Ref. [P 202 C 2] 

(b) Hindu Law — Religious endowment — 
Math— Properly does not vest personally in 
Mahant but only in institution — On appoint- 
ment of new Mahant, no transfer by gift or 
otherwise of property to him is necessary. 

A Mahant is in the position of a trustee of the 
Llath property, and the propetty appertaining to 
the !Math vests not in the l^Iahant peisonally, 
but in the institution, and when a Mahant suc- 
ceeds be cannot claim the Math property as his 
personal belonging, but merely as an appurten- 
ance to his office. The property ternains through- 
out the proierty of the irrstrtution, and when a 
new l^Irrhant is installed there is no transfer of 
the property to him by gift or otlierwisc, but ho 
assumes the office, v\hich entails the management 
of the property appertaining to the “Math.” 

[P 203 C 1] 

(c) Hindu Law — Religious endowment — 
Mahant installing another on gaddi and 
making him Mahant— Former has no autho- 
rity to turn out latter. 

NVhero the old Mahant has duly installed 
another oir the gaddi and conferred on him the 
ofltre of Mahant, he has no authority to turn 
liiin out for any rc.ison whatever, whether for 
rudeness to tire Sadhus. or for smoking, or merely 
because a body of the Nirnial Sikhs preferred 
anoi her candidate. (P 203 C 1] 

Tej Bahadur Sapr%i, K. N. Katju and 
Id. N. Baina — for Appellant. 

P. L Banerji, A. Sauyal and K. N. 
J\laJaviya - for Respondents. 

Kendall, J. — This appeal arises from 
a suit brought by the plaintiff for a 
declaration that he is the “gaddina- 
shin owner" of the property named 
in the plaint and the mahanth of 
Chaitan Math, a Sikh Math, in the 
city of Benares. The late mahanth, 
Ratan Singh, died on 23rd June 1928 
leaving the defendant-appellant, Sat- 
nam Singh, in possession of the math 
properly, after nominating him as his 
successor and executing a will in his 
favour. The plaintiff, who is now call- 
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ed Bawan Bhag^^van Singh, is by- 
birth a Brahmin, whose Hindu name 
was^ Murli, and is the son of a man 
originally named Mahadeo, who acted 
as cook of the late mahant for several 
years. Both father and son were con- 
verted to Sikhism and renamed Har- 
deo Singh and Bawan Bhagwan Singh, 
and both, according to the evidence 
for the plaintiff, were initiated as che- 
las of the late mahant; and subsequent- 
ly on 13th April 1928, Bhagrwan Singh 
was installed as mahant under the 
guardianship of his father, but was 
aftenvards turned out in favour of the 
appellant, Satnam Singh, The case for 
the plaintiff was that the will executed 
by the late mahant in favour of Satnam 
Singh on 5th June 1928 was a collu- 
sive document obtained by fraud and 
undue pressure, and that in view of 
the fact that the plaintiff had himself 
been installed as mahant during the 
life-time of the late mahant, it w^ 
invalid, and the ceremonies of nomi- 
nating Satnam Singh during the life- 
time of the late mahant and subse- 
quently installing him were ineffective. 
The suit was contested by the defen- 
dant-appellant, Satnam Singh, on the 
grounds that the plaintiff was not a 
chela of Ratan Singh’s (in the written 
statement it was said that he was not 
even a Sikh, but this objection was 
dropped), that he was never installed 
as mahant, and that the defendant- 
appellant himself was a chela and had 
been nominated and duly installed as 
mahant; and amongst his evidence he 
included two photographs of groups 
taken at his nomination and installa- 
tion ceremonies. The learned Subordi- 
nate Judge has found that the will of 
the late mahant was duly executed, 
and that there was no doubt also that 
the ceremonies of nominating and in- 
stalling the appellant were obser\'ed; 
but he has also found that the appel- 
lant was not a "chela" of the late 
mahant's. As regards the plaintiff, the 
hnding is that he was duly installed 
first, and consequently that the late 
mahant had no longer any disposing 
power when he executed the ^yill in 
favour of the appellant, so that it was 
of no effect, as were the ceremonies 
of nominating and installing the appel- 
lant. 

The circumstances that led up to 
the suit, so far as they appear from 
the evidence, are as follows; 

According to the plaintiff and his 
witnesses, the plaintiff’s father, Har- 
deo Singh (who is a party to the 
suit), who had been acting as a cook 
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to the late mahant for the last 10 or 
11 years, and the plaintiff himself were 
initiated as chelas on 16th March 
1927. There has been some juggling 
with the alleged date of this initiation, 
for at one time it is said to have 
been in 1984 Sambat, and that is the 
<3ate given in the plaint, But the trial 
Court has found that the earlier date 
is correct, and we do not feel justi- 
fied in differing from this decision. As 
we are clearly of opinion that the 
plaintiff and his father were initiat- 
ed as chelas, the exact date on which 
the ceremony took place is not of 
great importance. On 23rd March 1928 
there was a meeting of Nhrmal Sadhus 
in Benares and a resolution was pass- 
ed urging the mahant not to give the 
gaddi to Bhagwan Singh. The meeting 
has been described by Narhari Narain 
S'ngh, a witness for the plaintiff, who 
stated that, in order to organise the 
opposition, a president and secretary 
were appointed, and it was decided 
that sadhus should be deputed to the 
Punjab for holding meetings and pass- 
ing resolutions, etc.; some documents 
were produced in evidence by the plain- 
tiff to show that these meetings took 
place and that these resolutions were 
passed, and some of these are shown 
by the evidence for the plaintiff to 
have been received by the mahant, but 
their authenliciiy has not been proved. 
I'or instance, Exs. 7-11 show that let- 
ters were received by the mahant pur- 
porting to convey to him the disap- 
proval of the mahants and sanls of the 
maths in various places at the pro- 
posed installation of Bhagwan Singh. 
\Ve canroi accept these docu nents as 
proof that the Sikhs in distant parts 
were agitated at the proposed installa- 
tion but they do at any rale show 
that the mahant had received warning 
that trouble was brewing. On 13th Ap- 
ril, a Sikh named Gopal Singh made 
an application to the District Magis- 
trate of Benares, in which he said: 

l‘'or tlio prc'-ent T may inform yon that Mahuit 
Ratan Singh, who is incharge of tho Nirmala 
(Sikh Sailhii) Math . . . had made tip his mind 
to appoint his successor a inino' hoy of about 
12 voars, who is tho son of his cook and qnifo 
unfit for the rosponsiiile position being ontru^tod 
to him. The Sikhs and tho Sikh Sadhus <Nir- 
malas) of this place as well as of the Punjih are 
all against this act of tho said Mahant, arid 
henco this agitation hoio as well ns in tho Puniab 
among the Sikhs. . . . 'Die said Math yields a 
monthly income of about Rs. l.OOn only. Hence 
it is liighlv desirable to save it from deterioration 
in passing into unworthy liands.” 

This application was sent to the 
City Magistrate, Mr. Upadhiya. who 
sent for the mahant and on 27th Ap- 


ril recorded an order that there was 
no danger of breach of the peace and 
that no steos need be taken. It may 
be mentioned here that in his evidence 
Gopal Singh stated that he knew that 
the gaddi ceremony was to take place 
on 13th April. It was on that date that 
the ceremony of installing the plain- 
tiff-respondent, Bharwan Singh, took 
place, if indeed it took place at all. On 
19th April, the “AJ,” a newspaper pub- 
lished at Benares, printed a notice of 
the gaddi ceremony over the name of 
Bindraban Singh, a Khattri of Bena- 
res, who gave evidence to show that 
he had sent this notice to the paper with 
the consent of mahant Ratan Singh; 
and further, that as there was ap- 
parently a contradiction to the notice, 
two further letters were sent signed 
by mahant Ratan Singh and dated 
21st April, Ex. 18, and 25th April 
Ex. 14-1 or 22, in which it is stated 
that the mahant had given the gaddi 
to Bhagwan Singh and Hardco Singh 
after having initiated them in the Nin- 
mali Sampardah and made them his 
disciples. The importance of this evi- 
dence will appear when wc have to 
consider whether the ceremony of in- 
stalling Bhagwan Singh really did take 
place. 

Early in May the pendulum began to 
swing the other way. (3n 14th May 
a notice was published in Benares to 
the effect that the Tilak ceremony of 
Bhagwan Singh and Hardco Singh liad 
taken place on 13th April, but that 
as they were considered unfit for ihe- 
scrvice of sadhus, they had been re- 
moved from the Asthan on 14th May. 
This notice purports to be a disclaimer 
by the mahant of any responsibility for 
the actions of Bhagwan Singh and 
llardco Singh in realising rent, etc., for 
the Asthan; but the proprietor of the 
press that published the notice, who 
gave evidence, was not able to prove 
it was issued to him by the mahant 
himself. There is no doubt however 
that the plaintiff and his father were 
removed from the math, and on 20lh 
May an application was made to the 
District Magistrate written by the ap- 
pellant, Satnam Singh, and signed by 
the mahant. referring to a telegram 
that had been sent on 15th May, and 
praying for protection from the plain- 
tiff and his father, who had been re- 
moved from the gaddi. In the mean- 
whiie the defendant, Satnam Singh, 
had been nominated as successor by 
the mahant who on 5th June executed 
the will to which we have referred 
above, in which he described Satnam 
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Singh as his chela. On. 23rd June the 
mahant died, and Satnam Singh was 
left in possession and subsequently in- 
stalled with due ceremony as mahant; 
and on 19th February 1929 the pre- 
sent suit was filed. 

The case of the plaintiff respondent 
turns on the decision of the question 
whether he was duly installed and whe- 
ther that installation was valid. We 
have to be guided in our decision by 
the rules and customs of this parti- 
cular math, and the great difficulty 
in the case is the absence of 
almost any reliable evidence on this 
subject. It is agreed by both parties 
that the chaitan math is a Sikh math, 
that is to say, it was founded by a 
Sikh and conducted according to the 
riles of the Sikh religion. The pedi- 
gree given by the plaintiff and the de- 
fendant to show the line of the ma- 
hants differ in some respects, but there 
is nothing in the variations to affect 
our decision, until we come to Ratan 
Singh and his successor. According to 
the plaint, Chet Singh, a Sikh of the 
order called Nan.akshahi Nirmali Sain- 
pardahi — si.\th in degree above Ratan 
Singh in the pedigree, and presumably 
about 150 to 200 years prior to him 
in date — originally found the math, and 
three generations later Sarup Das, an- 
other mahant, acquired much proper- 
ty and other mahants added to the 
possessions of the math. According to 
the plaint again, the succession is 
settled by the presiding mahant nomi- 
nating one of the chclas without res-^ 
triction of age, and this chela has a 
right of inheritance; and a mahant al- 
so has a right during his life-time to 
make a disciple “gaddinashin owner;*' 
in other words, to resign or abdicate 
in favour of a chosen chela without 
consulting the other members of the 
fraternity or bliek. This important 
claim is made in Cl. (d), para. 5, of 
the plaint, and it is the real crux m 
the case. There was however an impor- 
tant modification in the claim origi- 
nally made in the plaint, to which wc 
shall have to refer later. The case for 
the defendant-appellant, as set forth 
in the written statement,^ was that it 
was the custom and practice for a ma- 
hant to nominate his successor in con- 
sultation with the Panchaiti Akliara 
Nirmala and the bhek or fraternity, the 
successor being installed by the P^n- 
cliait and the bhek after the death of 
the mahant, but that the mahant had 
no power to appoint a successor dur- 
ing his life-time. A good deal has been 
said in argument about the three dif- 


ferent kinds of maths recognised in 
India, and the plaintiff’s case is said 
to be that the math in suit is a 
“Maurusi Math” and distinguished 
from a “Panchaiti Math.” But although 
no doubt these distinctions have been 
made, we do not think that they are 
very useful for the purposes of this 
suit. If a math was to be governed 
entirely by the law of succession, we 
imagine that the office would descend 
from mahant to senior chela automa- 
tically, and that the mahant would 
have no power either to nominate or 
install any of his chelas in preference 
to the others; on the other hand, in 
a math in which the succession to the 
gaddi is controlled entirely by the votes 
of the bhek or samparda, there would 
be no right or inheritance in any one 
and no nomination by the presiding 
mahant, but each mahant would have 
to be selected purely by the- bhek. In 
5 C L J 360 (1) at p. 365, Mittra, 
J., remarked: 

“The classification of religious institutions as 
either maurusi, hakimi or panchaiti seems to us 
to be misleading. It is like most illogical classi- 
fications, not exhaustive.” 

In 43 Cal 707 (2), at p. 714 it is 
remarked by their Lordships of the 
Privy Council: 

“The question as to who has the right and 
office of Mahant is one, in their Lordships’ opi- 
nion, which, according to the well known rule in 
India, must depend upon the custom and usage 
of the particular Math or asthaiu. Such ques- 
tions in India are not settled by an appeal to 
general customary law; the usage of the parti- 
cular Math stands as the law therefor.” 

In the present case we find that the 
plaintiff's claim is that the successioa 
is regulated largely by a rule of spiri- 
tual primogeniture modified by the 
right of the mahant to nominate and 
even install his successor; while the 
defence is that although the bhek or 
fraternity have the power to approve 
or disapprove of a chela nominated by 
a mahant, their hands are at any rate 
to some extent tied by the nomina- 
tion. We have said that there is practi- 
cally no reliable evidence to prove 
what the custom of succession is in 
this math. A number of witnesses on 
both sides have stated their opinions 
on the subject; but there is nothing 
that can be regarded as authoritative^ 
such as the statement of a mahant 
of a math who had received a tradition 
handed down from his predecessors. 
Wh at we do know for certain is that 

1. Sntya Deo Dass v. Saiitok Lass, (1907) 5 0 L J 

360. ^ ^ 

2. Ram Prakash Das v. Anaud Das, 1916 PO 
256=33 I O 583=43 I A 73=48 Cal 707 (PCk 
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in 1852 the presiding mahant, Sarup 
Das, executed a will. Ex. 3, in which 
he directed that the entire property 
and alYairs of the sangat should be 
made over by his two minor chelas, 
Saheb Singh and Narain Singh, un- 
der the guardianship of their father, 
and afterwards to the chclas them- 
selves in the presence of certain pun- 
ches. He further directed that if after 
his death either of these two chclas or 
their father took to immoral pursuits, 
they should be excluded from the 
sanghat by the panches, who should 
appoint any competent person to dis- 
charge the duties of the mahant. In 
fact, he dealt with the properly of the 
math as if it were his own, and the 
panches whom he appointed appear 
from their names not to be Nirinala 
Sikhs but Hindus. It appears from the 
pedigree that Sarup Das was succeed- 
ed by Narain Singh, i. c. . one of the 
chelas named in the will; but whether 
the panches appointed in the will or 
any other persons had anything to do 
with the succession, w'c do not know. 
Mahant Narain Singh in his turn exe- 
cuted a will in 1893 (Ex. 5) in which 
he appointed the late mahant Rataii 
Singh, his disciple: 

“to be the owner and proprietor like myself of 
the entii e cash, grain, projicrty, the bou.=e and 
the sanghat, etc., which are in my possession.” 

These two wills form the only reli- 
able evidence on the record as to the 
way in which this particular math has 
been dealt with in the past, and they 
go some \vay to prove that the pre- 
siding mahant has the sole disposing 
pow'er of the property and presumably 
of the office. The origin of the math, 
so far as we know anything about it, 
points to the same conclusion. It was 
founded by a single person, and it 
was apparently originally his private 
property, subject to any voluntary res- 
triction that he may have imposed up- 
on himself, or that may have grown 
up by custom or usage. There is noth- 
ing w'hatevcr to show that the sect 
of Nirmala Sikhs — referred to in evi- 
dence as the bhek or samparda — had 
any right to interfere w’ith the mahant 
in nominating or installing a succes- 
sor. VVe should therefore have had 
little difficulty in disposing of the rnatr 
ter on these lines if it had not been 
for an important admission which was 
made by counsel for the plaintitY, Mr. 
Bahadur Lai, in the trial Court. This 
admission was made on 10th November 
1930 and is to the following eficct: 

“The plaintiff alono was installed in the gaddi, 
and for the period of his minority bis father, 
Hardoo Singh, suporiutended over him. Accord- 
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ing to custom two Mahants cannot be installed 
at one and the same time. Nor can nomination 
take place of two Mahants at ono and the samo 
time. Confirmation is necessary at the time of 
installation to gaddi of Mahantship, and the 
members of the Nirmala Sangat and SowaUs and 
Raises are invited. ^Vhotl^e^• any of these attend 
or not, confirmation is completed, unless there is 
some objection as to the gaddinashini. Hut it is 
not necessary that that person alone who has 
been nominated by the Guru should bo made the 
gaddina=hiu.” 

At tlic time when the above admis- 
sion was made the plaintiff’s evidence 
had been recorded and Atma Ram, the 
second witness for the defendant was 
being cross-examined, lie had stated 
apparently in regard to Sikh maths 
in general that the .Akhara could dis- 
])ense with mahants whenever it liked. 
The natural interpretation of the ad- 
mission appears to us to be that al- 
though a presiding mahant mny nomi- 
nate his successor during his life-time, 
it is necessary for the successor to 
be confirmed in the office by the mem- 
bers of the Nirmala Sanghat at the 
lime of the installation; and also that 
it is necessary at the time of the in- 
stallation of a new mahant to invite 
the members of the sanghat, who 
have the right on the occasion of the 
ceremony of cither confirming or re- 
jecting the candidate nominated. As 
there was some doubt in our minds 
as to the proper interpretation of the 
admission however wc asked Mr. Ba- 
hadur Lai who was present in Court, 
what he had intended to convey, and 
he stated that he was only referring 
to a case where a mahant had nomi- 
nated his successor, but not installed 
him during his life-time. He did nor 
intend to adrnit that if a mahant dur- 
ing his life-time resigned and install- 
ed a chosen successor on the gaddi, 
tlie confirmation of the bhek or san- 
ghat would be necessary. The case for 
the defendant-appellant had always 
been that confirmation by the Akhara 
or the bhek was necessary where a per- 
son had been nominated as mahant by 
the presiding mahant, and further that 
a presiding mahant had no right dur- 
ing his life-time to resign from oftice. 
The plea that, if a mahant can so re- 
sign and install his successor, confir- 
mation by the bhek is necessary, was 
nc\cr actually put forward. But it has. 
been argued, with reason, that when 
once the authority of the bhek to taki; 
a hand in the appointment of a ma- 
hant by approving or disapproving of 
the person nominated is admiiied, then 
a fortifri the bhek must liavc a simi- 
lar authority in the case of a person 
who has not only been noiniaatcd, but 
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is actually to be installed on the gaddi 
in the presence of the presiding ma- 
hant. The adiTiss’en not having been 
made in regard to an installation dur- 
ing the life-time of the presiding ma- 
hant, \ye should be reluctant to read 
more into it than it specifically states; 
but ^ve need not decide the question 
of whether the bliek had authority to 
prevent the installation of the plaintiff 
by the outgoing mahant, because we 
have on the facts agreed with the 
finding of the trial Court, that the mem- 
bers of the bhek did by their acts 
or omissions confirm the installation. 
(After examining the evidence, his 
Lordship proceeded). The question of 
whether the installation had the effect 
of legally transferring the office of ma- 
hant to the plaintiff-respondent has to 
be considered separately. It will be ap- 
parent from what we have said above 
that this depends on whether Mahant 
Ratan Singh had a right to resign from 
the office and whether he had a right 
to install his own selected candidate. 
In 43 Cal 707 (2), to which we liave 
already referred, their Lordships of the 
Trivy Council in discussing the nature 
of the ownership of a maliant liave 

remarked: 

“The nature of the ownership is. as has been 
an ownership in trust for the Math or insti- 
tution itself, and it must not bo forgotten that 
allhongh large administrative powers are un- 
donbledly vested in the reigning Mahant. this 
trust does exist, and that it must bo respected: 

<p. 7U).“ 

In that particular case the mahant 
did resign or at any rate it is shown 
that he had for years relinquished the 
mahantship, having made over all his 
duties, together with the properties ot 
the Asthal, to one of the parties in 
the suit: . . 

“The Mahant. in their Lordships’ opinion, is 
not onlv a spiritual pieceptor, but also a triistco 
in respect of the Asthal over which he presides. 
His installation of defendant 2 on tlio gaddi, and 
his own jclirement from the Mahantship, would 
thus appear to have created a vacancy in the 

otfice: (p. 732).’’ 

The person who was installed in that 
case it should be remarked, was dis- 
ciualified for reasons which arc not re- 
levant to the present case, and it cer- 
tainly appears that their Lordships 
were of opinion that there was nothing 
in the nature of the office of a ma- 
hant which would prevent a mahant 
from resigning and installing a pro- 
perly qualified chela m his place. So 
far as the present case }s concerned, 
wc have said that the evidence of cus- 
tom is unsatisfactory. One witness 
however Maha Singh, a sadhu. was put 
forward by the plaintiff to prove a 


number of instances in which a ma-^ 
hant had resigned. He quoted 12 such, 
cases, and they are enumerated at 
pp. 239 and 240 of the paper book. It 
is not by any means clear that he had 
personal knowledge that in any one of 
these cases the mahant had actually 
resigned, and it has been proved by 
other evidence that in at least four 
of them •(Nos. 3, 4, 7 and 12) there 
had only been a nomination and not 
an installation of a new mahant dur- 
ing his predecessor’s life-time. We 
know of no law under which a trustee 
is prohibited from resigning his trus- 
teeship, provided that the proper 
measures arc taken for the protection 
of the trust, and considering this in 
conjunction with the Privy Council de- 
cision referred to above, and the state- 
ment of Maha Singh, and also allow- 
ing for the fact that no instance ha? 
been quoted in wbich a mahant has 
attempied to re ign and teen pre.ented 
by legal or customary obligations from 
doing so. we think we are justified 
in concluding that the mahant had the 
right to resign, if he wished to do so. 

We imagine that such cases are ex- 
ceedingly rare. The question of 
ther he could install a selected chela 
without the confirmation of the bhek 
is not one that we have to decide m 
the present case, because we agree 
with the trial Court that confirmation 
by the bhek at the time of installa- 
tion is sufficiently pi;oved. In discuss- 
ing the evidence we have shown that 
several Nirmal Sikhs are proved to 
have been present at the actual cere- 
mony. and there is no suggestion that 
any objection was -lodged at the time. 
According to the admission made by 
Mr. Bahadur Lai, if no objection is 
lodged at the ceremony itself, the 
firmation is to be presumed. This ad- 
mission is, of course, not binding on 
the appellant; but it has not 
gesied that the disapproval of tl^ bnelc 
after the ceremony has been performed 
could have any effect. The only ques- 
tion therefore is whether the members 
of the bhek were prevented in any way 
from lodging an objection at the cere- 
mony itself. As several of them were 
present, and as it is quite clear that 
the intention to hold the ceremony ot 
installation on 13th April was wed 
known in Benares, especially to the sect 
of Nirmal Sikhs, it cannot be said that 
they were not given an 
of being present. It is not 
invitation cards were issued to them, 
nor is it likely that this form of mvi- 
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tation would be adopted for such a 
•ceremony. If the sect as a body had 
wished to show their disapproval of the 
installation on the proper occasion, 
they had ample opportunity of doing 
so. What appears to have happened 
however was that some of them went 
to the ceremony and by failing to pro- 
test against it at the time allowed their 
approval to be taken for granted, while 
others stayed away altogether and ap- 
pealed to the District Magistrate. Our 
conclusion therefore is that the plaintiff 
was duly installed. 

Some minor arguments have keen ad- 
dressed to us on behalf of the appel- 
lant, which we may deal with shortly. 

It has been said that if Ratan Singh 
intended to transfer the math property 
to the plaintiff, he could only do so 
by a written and registered document, 
under the provisions of S. 123, T. P. 
Act. It is certainly curious that no 
document was executed for the purpose 
of investing the plaintiff with the office 
of mahant, because the installation of a 
new mahant during the life-time of the 
presiding mahant was an unusual event, 
and there was moreover this additional 
novelty that the gaddi was to be con- 
ferred for the' first lime on a person 
who was not a Sikh by birth. We 
should therefore have expected to find 
the matter set forth in writing for the 
sake of security. Wc arc however clear- 
ly of opinion that there was no legal 
obligation to e -ce u e a c'o u e . F o n 
what we have said above about the na- 
ture of the office of a mahant, it is 
clear that he is in the position of a 
trustee of the math property, and from 
what their Lordships of the Privy 
Council have said it appears that the 
■ property appertaining to the math 
vests not in the mahant personally, 
but in the institution, and when a ma- 
hant succeeds he cannot claim the 
math property as his personal belong- 
ing, but merely as an appurtenance to 
his office. The property remains 
throughout the property of the institu- 
tion, and when a new mahant is in- 
stalled there is no transfer of the pro- 
perly to him by gift or otherwise, but 
he assumes the office, which entails the 
management of the properly appertain- 
ing to the “math.” Finally .when once 
it has been proved that mahant Ra- 
tan Singh had duly installed the plain- 
tiff on the gaddi and conferred on him 
the office of mahant, we cannot agree 
with the appellant that he had any au- 
thority to tu.n l.im out for any reason 
whatever, whether for rudeness to the 
sadhus, or for smoking or merely be- 
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cause a body of the Nirmal Sikhs pre- 
ferred another candidate. 

The result is that we dismiss the ap- 
peal with costs. 

K.s. Appeal dismissed. 
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Bennet, J. 

Kanhaiya Lal — Plaintiff — Appellant. 

v. 

Mt. Chamx>a Devi — Defendant — Res- 
pondent. 

Second Appeal No. 4G of 1932, De- 
cided on 22nd Oct<iheL’ 1934, from deci- 
sion of Addl. Sub-Judge, Meciut, D/.13th 
November 1931. 

(a) Practice — Pleadings should be definite. 

It is necessary that the pleadings should [)e 

defijiiie in order th,xt evideiice shoukl l^e pro- 
duced l)earingon the issues. [I' 204 C 1] 

(b) Hindu Law of Inheritance (amendment) 
Act {2 of 1929), S, 2 — Act is not retrospec- 
tive. 

1'he Hindu L.aw of Inheritance (amondnient) 
Act (2 of 1020) does not purpoi t to he reiro-'pec- 
tivo and in S. 2 the tense used is the future. 
Hence it cannot be applied to (ietermine the suc- 
cession which opened out in 1021. [P 204 G 1] 

N. C. Vaisk — ioe Appellant. 

B. M nkerji — for Respondent. 

Judp;m?ni. — This is a second appeal 
by a plaintiff who sues for possession 
of a certain house which he purchased 
by a sale-deed of 25th June 1929, from 
one Kishun Lal, the son of the sister 
of Hulasi. It is found by the lower 
appellate Court that Hulasi was the* 
last male owner of the house. The 
defendants were in possession of the 
house under a sale-deed executed by 
one Ml. Rukia, dated 22nd September 
1928. By implication k was held that 
Mt. Rukia, the wife of Karwa Chhotc 
Lal was not the owner of the house 
entitled to make a sale-deed. The writ- 
ten statement alleged that Kishun Lal 
was not the son of the sister and had 
no right of inheritance from Hulasi. 
As the question had not been clearly 
before the parties, I remanded the fol- 
lowing issue: 

“Were iIilmc any nearer reversione-s of Ifnlasi 
tban Ki-ihun Lal when the succession opened out 
in 1021 on the death of \ft. Shugan Devi.” 

Evidence was produced by the par- 
lies and the lower appellate Court has 
come to a finding that Kishun Lal was 
the nearest reversioner of Hulasi and 
that the plaintiff is entitled tt) posses- 
sion of the house. Objection has been 
taken by the respondent on the ground 
that the burden of proof was wrongly 
thrown on defendant and that the lovver 
Court was wrong in calling on the 
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defendant to disclose the names of 
nearer reversioners before the plaintiff 
produced his evidence. According to 
the view of learned counsel, the plain- 
tiff should have produced his evidence 
merely to show that in the opinion of 
the witness there was no nearer heir 
than Kishun Lai and when the evi- 
dence for the plaintiff had closed the 
defendant would have produced evi- 
dence alleging that certain persons were 
near heirs. On this view it would have 
been impossible for the plaintirf to pro- 
duce evidence to show that these per- 
sons were not nearer heirs. I consider 
that the procedure of the lower Court 
was correct. It is necessary that the 
pleadings should be definite in order 
that evidence should be produced bear- 
ing on the issues. Therefore the lower 
Court was correct in requiring the de- 
fendant to state whom the defendant 
claimed to be nearer heirs, that is Mt. 
Ram Devi and her alleged brother 
Tikoli. Having understood that that 
was the case for the defendant, the 
plainiilY then was able to produce evi- 
dence showing exactly who these people 
were. 

Some further argument was made 
in regard to the observation of the 
lower Court that the succession having 
opened out in 1921, Mt. Ram Devi 
was not at that time the legal heir to 
] lulsai deceased. Learned counsel argued 
that the Hindu Law of Inheritance 
(Amendment) Act, 2 of 1929, was re- 
trospective. The Act docs not purport 
to be retrospective and in S. 2 the 
tense used is the future. I consider 
therefore that this Act of 1929 cannot 
be applied to determine the succession 
whicli opened out in 1921. On the 
finding of fact of the lower appellate 
Court I hold that the pluintiff is en- 
titled to possession and accordingly I 
restore the decree of the Court of first 
instance with costs throughout. Per- 
mission is granted for a Letters Patent 
Appeal. 

Ks disjuiased. 
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13ENKET AlID AeESOP, JJ. 

liadheij ZftL- Judgment-debtor — Ap- 
plicant. 

v. 

Mt. Janlci Devi and others — Decree- 

holders — Opposite Parties. 

Civil Kevn. No. 570 of 1933, Decided 

on 2f;th October 1031, 

I^Tunsif, Ghaziabad, D/- 15th March 

1933. 


Civil P. C. (1908), O. 21, R. 84 and S. 115 

— Bidder applying for not enforcing sale on 
ground that he has bid under misapprehen- 
sion — Court believing him and ordering 
return of deposit — There is no material irre- 
gularity in exercise of jurisdiction. 

Where the bidder at a Court auction files an 
application before the sale has been sanctioned 
by the Court, that the Court should not enforce 
the sale on the ground that he had bid under a 
misapprehension as to the property purchased 
and the Court believing him, orders return of the 
deposit made by him, the Court is not guilty of 
material irregularity in exercise of jurisdiction. 

CP 205 0 1] 

N. C. Vahh — for Applicant. 

B. Mukerjee and Nanak Ghand — Op- 
posite Parties. 

Order. — This is an application for 
the revision of an order passed by the 
learned Munsif of Ghaziabad. It ap- 
pears that one Kedarnath obtained a 
decree against the applicant, Radhe 
Lai, and in execution of that decree 
two buildings were to be pnt up to 
sale. At a sale held on 7th March 1933, 
Mt. Janki bid a sum of Rs. 1,800 for 
one of these buildings, which was a 
shop, and deposited 25 per cent, of 
the price. Her’s was the final bid. Two 
days later, before the -sale had been 
sanctioned by the Court, -she made an 
application that she had bid for this 
building under the mis-apprehension 
that she was bidding for the other 
building which was a residential house, 
and that the value of Uie building 
which had been put up to sale when 
she was bidding was much less than 
Rs. 1,800. The learned Munsif allowed 
her application that the sale should 
not be enforced and directed that the 
25 per cent, of the purchase money 
which she had deposited should be res- 
tored to her. The present applicant 
did not appeal against this order, but 
the decrec-holdcr did so. The appli- 
cant attempted to make what he call- 
ed a cross-objection upon the same 
grounds as the grounds mentioned in 
the appeal, but that cross-objcctioii 
was rejected. Ultimately the decree- 
holder withdrew lus appeal which was- 
consequently dismissed. The applicant 
now comes to this Court 
in revision and asks that Mt. Janki 
should not be allowed to withdraw the 
deposit that she had made and that 
if there is any loss due to a rc-sale 
she should make it good. 

We sec no reason to disbelieve the 
statement made by Mt. Janki that she 
bid for the property under a mis-ap- 
prehension and that she was not in- 
tending to buy the building which was 
put up to sale. The leanied Mun- 
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sif also believed her. In these circum- 
stances it was open to him to pass 
the order which he did pass before 
the sale liad been sanctioned by him, 
and we do not consider that he was 
guilty of any material irregularity in 
the exercise of his jurisdiction. In these 
circumstances we do not feel that 
there is any sufficient ground for in- 
terference in revision. Wc therefore re- 
ject the application, but as learned 
counsel for the opposite party did not 
appear when the case was called, we 
make no order about costs. 

R.S. Ap 2 )Ucaiiov rejected. 
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NIAMATULBAH ARD BA.3PAT, JJ. 

Mt. Ha^olan Bill — Appellant. 

V. 

Mt. Bam Knar and others — Plaintiff 
and Defendants — Respondents. 

First Appeal No. 144 of 1932, De- 
cided on 24th Novemlier 1933, from 
order of Sub-Judge, Allahabad, D/- 7th 
June 1932. 

Civil P. C. (1908), O. 34. R. 1 — Person 
claiming as owner — Title should not be tried 
in mortgage suit. 

A person claiming the viftlit in tlio property as 
owner of the same in denial and derojiatiou of the 
mortgagor is not a necessary party in a mort- 
gage snit. The determination of such a title in 
a suit is bound to lead to confusion and hence 
should be avoided: 191G P C IS; 1018 All 81. 
Bef. [P 205 C 1] 

S. N. Seth — for Appellant. 

Damodar Das — for Respondents. 

Bajpai, J. — This is an appeal by the 
defendant, Mt. Rasoolan Bibi, against 
an order of remand passed by the lower 
appellate Court. The plaiulift, Mt. Ram 
Kuar, brought a suit for recovery of 
moiK'y and sale on the basis of a mort- 
gage against four defendants, Mt. 
IJusnini Bibi, Mt. Sajan Bibi. Abdul 
Chafur and Mt. Rasoolan. Her case 
against the first three defendants was 
that they were the representatives of 
the mortgagor, atid as such interested 
in the mortgaged property and the 
right to rcdcciii. .So far as Mt. Ra- 
soolan, the fourth defendant, was con- 
cerned, the only allegation against her 
in the plaint was that she was in pos- 
session of llie mortgaged property, in 
what rapacity she was in possession 
was not mentioned. Mt. Rasoolan filed 
a written statement and she claimed 
to he owner of the properly. She de- 
nied the mortgagors’ title and the mort- 
gagee’s right to sue and set up a par- 
amount title in herself. The other de- 
fendants also contested the suit. The 


Court of first instance dismissed the 
plaintiffs’ title in its entirety. So far 
as Mt. Rasoolan was concerned he de- 
cided only one issue in controversy bet- 
ween her and the plaintiff. The issue 
was whether Mt. Rasoolan Bibi has 
been unnecessarily made a party to 
the suit and is the suit bad against her. 
The finding of the learned Miinsif was 
that : 

“question of paramount title ought not to be 
gone into in a mortgage suit. Persons claiming 
paramount title ouglit not to be made parties to 

mortgage suit If she has got any title to 

the house and hei* rights are affected in any way 
she ought to get them determined in a separate 
suit. If the plaintiff or her successors-in-in terest 
or the heirs of .Abdulla feel that their rights, if 
any, in the house cannot be sufficiently enforced 
because of Mt. Rasoolan or her pos-session over 
the hojise they ought to bring a separate suit 
against her.” 

With these observations he held tliat 
Mt. Rasoolan Bibi upon her plea was 
unnecessarily made a party to the suit. 
Mt. Rasoolan had further claimed that 
she had been in possession of the house 
in suit as owner adversely for over 
12 years. The learned IMunsif held tliat 
it was not necessary to decide that 
issue. As we sia; ed before, the plain- 
tiffs’ suit was dismissed in its entirety 
and therefore she went in ai^pcal to 
the lower appellate Court. That Court 
decided in favour of the mortgagee so 
far as Sajan Bibi and Abdul Ghafur, 
representatives of the mortgagors, were 
concerned and disallowed their objec- 
tions, but he was of the opinion that 
it was not right to leave the question 
of Rasoolan's title to be decided in a 
separate suit and, he therefore remand- 
ed the suit for the decision of Mt. 
Rasoolans’ proprietary title wliich she 
set up on the ground that she was in 
possession adversely to the mortgagor 
for over 12 years. 

It is contended before us on behalf 
of Mt. Rasoolan Bibi that the decision 
of the trial Court was correct inasmuch 
as she had claimed a paramount title 
and the determination of her title was 
absolutely foreign to the mortgage suit. 
The general provision regarding the 
joinder of defendants is to be found in 
O. 1, R. 3, Civil P. C., wherein it is 
stated that all persons may be joined 
as defendants against whom any right 
to relief in respect of or arising out 
of the same transaction is alleged to 
exist. The special provision regarding 
mortgage suits is to be found in O. 34, 
R. 1. Civil P. C., wherein it is stated 
that subject to the provisions of the 
Code all persons having an interest 
either in the mortgage security or in 
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the right of redemption shall be joined 
as parties to any suit relating to the 
mortgage. Now, it is clear that Mt. 
Rasoolan had nothing to do with the 
transaction of the mortgage either by 
herself or by her predecessor, nor can 
it be said that she had any interest 
in the mortgage security or in the right 
of redemption when she, as a matter 
of fact, says that the mortgagor had 
absolutely no right to mortgage the 
property. It is thus clear that the only 
right which Mt. Rasoolan was claiming 
was the right in the property as owner 
of the same in denial and derogation 
of the right of the plaintiffs’ mortgagor 
and the determination of such a title 
in a suit based upon a mortgage was 
bound to lead to confusion. It was held 
by their Lordships of the Privy Coun- 
cil in 1916 P C 18 (1), that in a suit 
for sale under a mortgage joinder of 
persons claiming an adverse title was 
an irregularity and that it could only 
tend to confusion. The same view was 
taken in the case of 1918 All 81 (2), 
where Banerji and Raoof, JJ., held that 
in a suit brought by a mortgagee to 
enforce his mortgage, a person claim- 
ing a title paramount to the mortgagor 
and the mortgagee is not a necessary 
parly, and the question of the par- 
amount title cannot be litigated in such 
a suit. VVe arc therefore of the opi- 
nion that the remand of the case for 
clcicrmination of the title of Rasoolan 
Bibi was absolutely unnecessary. 

\Vc therefore allow this appeal and 
set aside the order of remand with 
costs to Rasoolan Bibi in this Court as 
well as in the lower appellate Court. 
The order of the Court of first instance 
awarding costs to Rasoolan Bibi is 
maintained. A decree under O. 34. 
R. 4 will be prepared against Sajan 
Bibi and Abdul Ghafar. The plaintiff 
will be entitled to add his costs to the 
decretal amount to be recoverable from 
the mortgaged property. The usual six 
months arc allowed for payment. 

K. Appeal alloived. 

1 Karlha Knii.var v. Reoti Sirjgli, 1916 P C 18 = 
' 3.S 1 C 939=43 I A 187=38 All 4S8 (P C). 

2 Oohardban v. Manna Lai, 1918 All bl=46 I O 
*669=40 All 5S4. 
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Bennet and Allsop, JJ. 

Mt. Fatima Applicant. 

V. 

Shafiullah Khan — Opposite Party. 

Civil Kovn. No. 566 of 1933, De- 
cided on 26th October 1934. 
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Court*fees — Decree for possession with 
mesne profits— Amount for mesne profits not 
specified — Court-fee on mesne profits need 
not be paid till mesne profits are ascertained 
—Civil P. C. (1908), O. 20, R. 12. 

Where a suit is decreed for possession and for 
the mesne profits claimed without specifying any 
amount, the court-fee is not due for payment 
until the amount of mesne profits had been as- 
certained under O. 20, R. 12: 129 I C 662, 
o«. [P206 0 2J 

N. U. A. Siddiqni and Ishaq Ahmad — 
for Applicant. 

K. Masud Hasan — for Opposite 
Party. 

Order. — This is an application in re- 
vision by a plaintiff. The circumstances 
are that the plaintiff sued for posses- 
sion and for mesne profits before the 
suit, estimating the raesne profits for 
the purpose of O. 7, R. 2 as Rs. 50. 
A court-fee was paid on tliat amount. 
The suit was decreed by this Court 
for possession and for the mesne pro- 
fits claimed without specifying any am- 
ount. The applicant has made an ap- 
plication under O. 20, R. 12, alleging 
that the amount of mesne profit-s due 
is Rs. 4,899-7-0. The lower Court states 
that the decree of this Court could 
only mean an ascertainment of the 
mesne profits in the suit itself under 
O. 20, R. 12 and not in execution. 
No objection was taken by the parties 
to that view, but the lower Court pro- 
ceeded to hold that the plaintiff must 
pay court-fee on Rs. 4,899-7-0, before 
the inquiry to ascertain the mesne pro- 
fits prior to the suit could be held. 
No authority is shown for the proposi- 
tion as to why court-fee should be 
paid before the mesne profits are as- 
certained and the plaintiff contends 
that it should not be paid before his 
mesne profits have been ascertained. 
Learned counsel for the respondent was 
not able to show any Order of the 
Civil Procedure Code, which would re- 
qu re that the court-fee should be paid 
on the mense profits before ascertain- 
ment on the application under O. 20, 
R. 12, A contrary view has been taken 
in 129 I C 662 (1), where a leamed 
Single Judge of the Patna High Court 
held in somewhat similar circumstances 
that the court-fee was not due for 
payment until the amount of mesne 
profits had been ascertained under 

0. 20, R. 12, We consider that thi« 
view is correct. We accordingly allow 
this revision with costs, set aside the 
order of the lower Court of 15th No- . 
vember 1933, and direct that court-fee ' 
n eed not be paid until the Court o f 

1. Sbeodbin Singh v. Narangl Lai, (1926) 129 I O 

662. 


Mt. Fatima v. Shafiullah 


1935 Akhlaq Ahmad v. Mt. Karam Ilahi (Collister, J.) Allahabad 207 


first instance has ascertained the am- 
ount of mesne profits due to plaintiff 
before suit. 

K.S. . Revision allowed. 
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Collister and Niamatullah, JJ. 

Akhlaq Ahmad and others — Defendants 
— Appellants. 

V. 

Mt. Karam Ilahi — Plaintiff — Respon- 
dent. 

Stamp Ref. in Second Appeal No. 
1G12 of 1931, Decided on 4th October 
1934, from decision of Second Sub-Judge, 
Saharanpur, D/- 22nd June 1931. 

(a) Court fees Act (i870) Sch. 1, Art. 1 
and Sch. 2, Art. 17 (3) — Plaintiff requiring 
not only mere declaration but cancellation 
of deed also — S. 39, Specific Relief Act, ap- 
plies and ad valorem court-fee is necessary — 
Specific Relief Act (1877), S. 39. 

A suit under S. 39, Specific Relief Act, for 
avoiding an instrument, oven if there te no 
prayer for cancellation, carries with it by impli- 
cation a prayer that the Court may further use 
the discretion given to it by S. 39, so as to order 
tho said instrument to be delivered up and can- 
celled. 

Where the contents of the plaint indicates 
that the plaintiff wants something more than a 
declaration, and wants the instrument to bo 
cancelled and got rid of. Sch. 2, Art. 17 (3). Com t- 
fees .-Vet, is not applicable to this case; and that 
ad valorem court foe is payable under Sch. 1, 
Art. I as though there had been a definite prayer 
for cancellation: 1932 All 485, Foil.; Casp. law 
disciisse'l. [P 209 C 2] 

(b) Court-fees Act (1870), Sch. 1. Art. 1 
and Sch. 2, Art 17 (3) — Suit for declaration 
of invalidity of document and for avoiding 
it — Determination of court-fee to be paid — 
Tests indicated. 

Per lavinliillah, Ineach case the ques- 
tion is one of construction of the plaint and of 
ascertaining the relief which the plaintiff is 
claiming. Whether ho is rightly claiming the 
relief of declaration nce«l not bo considered where 
tho question is one of court fee only. It is open 
to a plaintiff to sue for a declaration that a docu- 
ment is void or voidable without making it a suit 
failing within the purview of S. 39 Specific Relief 
Act. It may be that such a sxiit is, in certain 
circuinstancO'X, liable to bo dismissed under tho 
proviso to S. 42 of that .Act, on the ground that 
tho [ilaintiff, being able to seek a further relief 
(o g. cancollat ion) than a n>er© declaration, omits 
to do so. For the purposes of court-fee, it is not 
open to i ('ourt to say tliat the plaintiff must bo 
taken to have done what he should have done, 
tnough he poisists in saying that bo docs not sue 
for cancell.ition. (P 2l0 O 1,2] 

Akhtar Hmain Khan and Ishaq Alunad 
— for Appellants. 

Govt. Advocate — for tho Crown. 


Collister, J. — This matter arises out 
of a report of the Stamp Reporter. 
The plaintiff sued for a declaration that 
a sale-deed which had been executed 
by her on 17th October 1926, in favour 
of defendants 1 and 2 was void and 
ineffectual as against her. The plaint 
was .stamped with a court-fee of Rs. 10 
only. The defendants appealed, but 
their appeal was dismissed, and they 
have filed a second appeal in this Court, 
and on both appeals, they Jiave paid 
a court-fee of Rs. 10 only. The Stami? 
Reporter is of opinion that Rs. 115 
is now due from the plaintiff-respon- 
dent and Rs. 230 from the defendaiUs- 
appellants. 

The learned Government Advocate 
supports the view taken by the Stamp 
Reporter while counsel for the plaintiff 
pleads that his suit was under S. 42 
Specific Relief Act, and that since he 
was asking for no consequential relief 
and was prepared to accept the conse- 
quences of not having claimed any such 
relief the plaint was property stamped. 
In 1931 All 369 (1), it was held by a 
Dench of this Court that when a plaint — 
as amended— was to the effect that it 
be declared that a compromise and 
decree were ineffectual as against the 
plaintiff, the suit as framed was to 
obtain a declaratory decree where no 
consequential relief was prayed, and 
therefore it was sufficiently stamped 
with a court-fee of Rs. 10 and the 
learned Judges expressed the opinion 
that the question of court-fee must be 
decided on the plaint itself. In the 
course of its judgment the Court re- 
viewed the decisions of other H igh 
Courts m which there was a confiict of 
opinion. The case of 1932 All 316 (2), 
was also a case relating to a decree 
and my learned brother there observed: 


“The Court has no right to say that the i>1ain- 
tifl should have claimed consequential relief and 
that not having done so. bo should bo deemed 
to have claimed the consequential relief and is 
therefore liable to pay the court fee.s If. having 
regard to the nature of his claim, the plaintiff 
ought lo have claime.l coii'iequential relief and 
has not done so, his suit might fail under the 
proviso to S. 42, specific Relief Act. The ques- 
tion of court-fee must ho determined with refer- 
ence to the plaint as it is and not as it ought to 
have been.'* 

This case was referred to by a Bench 
of this Court in 1932 All 560 (3). In 
that case the plaint as amended was 
for a dedaraiimi^ that an agreement 

1. Radha Krishna v. Ram Narain,"Tu3rAlTl3G<T= 
131 1 O 001 = 53 All 552. 

2. Muhammad Ismail v. Liyaqat Husain, 1932 
All 316=140 I C 191. 


3. Brij Gopal V. Surai Karan, 1932 
I C 112. 


All 560 = 111 



208 Allahabad Akhlaq Ahmad v. Mt. Karam Ilahi (ColHsfcer, J.) 1935 ^ 


and a will executed by certain deceased 
members of the family were null and 
void and did not bind the plaintiff and 
that certain property belonged jointly 
to the parties; and the learned Judges 
held that: 

“For the purpose of determination of the court- 
fee, the actual relief asked for should be looked 
into and it is entirely beside the consideration of 
the Court whether the suit is likely or not to 
fail, because the plaint did not ask for a con- 
sequential relief.” 

The Court approved the decision in 

1931 All 369 (1). It will be obser\'ed 
that in that case the documents had 
not been executed by the plaintiff him* 
self, but by certain unspecified deceased 
members of the family. The case of 

1932 All 485 (4), was decided by a 
Full Bench of five Judges and this is 
the case which the Stamp Reporter 
has relied upon as authority for the 
view which he takes. In tlrat case it 
was held that: 

"Whero a suit is for the canrollation of an 
instruniont under S. 39, Specific Relief Act. the 
relief is not a decliiratory one: it falls neither 
tinder S. 7 (iv) (c) nor under Sch. 9, Art. 17 (iii), 
but under the residuary article, Sch. I, .\rt. 1.” 

That case differs from the present 
one in that there was a prayer not only 
that a certain mortgage be adjudged 
void and ineffectual as against the 
plaintiffs, but also that it be cancelled; 
but at p. 639 (of 1932 A L J), the 
Court observed: 

*'A relief to have a re"i«tercd instrument tad* 
judj’ed void or void.ablo with the T'Ossit)le result 
of its being delivered up and cancelled and a copy 
of the decree being sent to the Registration Ofiico 
for a note to be made by the Registering Officer in 
his books, is much more than a more declaratory 
relief. Tt is undonbtcdlv a substantial relief of a 
nature differing from a declaratory one.” 

In 1933 All 359 (5). the plaint as 
amended was for a declaration that 
the plaintiff was the owner in posses- 
sion of tlie property in suit and tliat 
a certain decree be declared null and 
void. The Court below had held that 
the plaintiff was in fact asking for a 
rancellaiion of the decree and that this 
being a consequential relief an ad valo- 
rem court-fee ought to be paid in ac- 
cordance witli the view expressed in 
1932 All 485 (4). Tlic case was heard 
by a Bench of whicli my learned bro- 
ther was a member and they held that 
a court-fec of Rs. 10 only was payable. 
J'hcy followed the cases of 1931 All 
369 (1) and 1932 All 560 (3), and they 
distinguished the Full Bench case of 
1932 All 485 (4), on t he ground tha t 

4’K’a’u Rum V. Babn Lai. 1932 All 4SS = 139 I C 

3-2=51 All 812--1932 A L -I 084 (F H). 

5 Laksbmi Naruin Rai v. Dip Narain Rai, 1933 

All 350=118 I C 162 = 55 All 274. 


in the latter case there was a distinct 
prayer for cancellation of the mortgage 
deed in suit. A Full Bench of this 
Court in 1933 AU 488 (6), held that: 

“Where the plaintiff merely asked for a decla- 
ration that the previous decree was not in any 
way binding upon him and was altogether void 
and ineffectual, his suit was one for obtaining a 
declaratory decree only and fell under Art. 17 (iii) 
Sch. 2, Court-fees Act, and the court-fee of Rs. 10 
paid by him was sufficient.” 

Thus it will be seen that tliat case 
also was concerned with a decree and 
not with an instrument. At p. 677 
(of 1933 A L J) the Court observed: 

“Obviously the Full Bench, i. o. in the case of 
1932 All 485 (4) did not intend to lay down that 
where the plaintiff deliberately omits to claim a 
consequential relief and contents himself with 
cl.iiming a more declaratory decree, the Court 
can call upon bim to pay court-fees on the con- 
sequential relief, which he should have claimed 
although he has omitted to do so. What was 
held was that if the plaintiff does not ask for a 
mere declaratory decree but also asks for a relief 
which he calls 'consequential’ relief, the mete 
fact that he calls it so would not prevent the 
Court from demanding full court-fee, if in reality 
the additional relief claimed was a substantive 
relief and nob a mere consequential relief. Wo 
do nob think that the observation was intended 
to go further than this.” 

The learned Judges go on however 
to say: 

“Oti the other hand, there is no doubt that so 
far as the suits relating to the cancellation of ins- 
truments are concerned. the F.B. on p 689(of 1932 
A.Ti J.) clearly held that a relief to hive a Regis- 
tered instrument adjudged voider voidable with 
the possible result of its being delivered up and 
cancelled and a copv of the decree being sent to 
the Registration Office for a note to bo made by 
the Registering Officer in his books, is much 
more than a mere declaratory relief. It is un- 
doubtedly a substantial relief of a nature differ- 
ing from a declaratory one. It was clearly 
pointed out that it was not incumbent on a 
plaintiff to ask in express terms a relief for the 
instrument to be delivered up and cancollod and 
that he might merely ask for its being adjudged 
void or voidable. Nevertheless, a suit which falls 
under S. 39, Specific Relief Act, was held to be 
not a suit for obtaining a mere declaratory decree 
but one for obtaining a substantive relief not 
otherwise provided for ” 

They distinguish the case of a decree 
on the ground that a suit to avoid a 
decree does not strictly fall under S. 39, 
Specific Relief Act. The case of 1934 
All 56 (7), came before a Bench of 
which my learned brother was a mem- 
ber. The suit was for a declaration 
that a deed of gift executed by a third 
person in favour of the defendant was 
illega l and ineffectual as agai nst t he 
G. Sri Krishna Chandra v. Mahabir Prasad, 1933 
All 488=149 I 0 193=55 All 791=1933 ALJ 
G73 (F B). 

7. Abdul Samad Khan v. Anjumau Tslamia Go- 
rakhpur, 1934 All 56=149 I 0 802. 
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plaintiff and that the defendant had no 
right to interfere with the possession of 
the plaintiff. The Court, after refer- 
ring to the cases of 1933 All 350 (5) 
and 1933 All 488 (6), observed; 

“Id the case before us, the plaintiff claimed no 
more than a declaration. If he might and ought 
to have claimed any further or consequential 
relief and has omitted to do so, he may have 
offended against the provisions of S. 42, Specific 
Relief Act; but for all purposes of the Court-fees 
Act, we have to consider merely the relief actu- 
ally claimed by the plaintiff and not the relief 
which he ought to have Claimed.” 

In 1929 Nag 71 (8X it was held by 
the Court of the Judicial Commissioner 
of Nagpur that a suit which merely 
asks for a declaration of plaintiff's title 
to certain property and that a sale- 
deed executed by him does not affect 
his title, is really one for declaration 
of a title and cancellation of 
the sale-deed and the court-fee is on 
the value of relief under S. 7 (4\ (c) 
and (d), Court-fees Act. In 5 I C 927 
('9). there were 25 plaintiffs in the suit, 
of whom Nos. 2-25 were iniiiors. Plain- 
tiff 1 sued for himself and as the next 
friend of plaintiffs 2-25. The suit was 
for a declaration that a sale-deed be 
declared invalid and the said deed had 
been executed by all the members of 
the tarwad except plaintiff 1, the re- 
maming plaintiffs being represented at 
the execution by their mothers. A 
Bench of the Madras High Court ex- 
pressed the view that the prayer, so 
far as plaintiffs 2-25 were concerned, 
must be held to be a prayer for the 
cancellation of the deed and therefore 
an ad valorem court-fee was payable. 
There are however other rulings of 
various High Courts in which a con- 
trary view is taken. As pointed out by 
this Court in 1931 All 369 (1), there 
is a conflict of opinion on the subject. 
For instance, in 1923 Cal 362 (10), the 
Calcutta High Court held that where 
the plaintiff alleged that she was in 
possession (as is the case here) and all 
she required was a declaration that the 
deed executed by her was not her deed 
and was inoperative, the proper court - 
fee payable was Rs. 10. In other cases 
it has been held that an ad valorem 
court-fee is payable. 

It appears to me that the observa- 
tions by the Full Bench in 1931 All 
369 (1», though more or less obiter, 
since there was a prayer for cancclla- 
tion ar e auth orit y fo r the proposition 

8. Baburuo v. Balajirao, i920 ’Na'<J 71 = llsT C 

46r,=2r> N li R 52. 

9. Malikka Meladatliil v, Kuuji Acbammal. (19101 

h I C 027. ‘ V ^ 

10. Umamnissa Bibi v. ZamiiaDni.«:sa Bibi. 

Cal 362=70 I C 448. 
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that a suit under S. 39, Specific Relief 
Act, fo.r avoiding an instrument, even 
if. there be no prayer for cancellation, 
carries with it by implication a prayer 
that the Court may further use the 
discretion given to it by S. 39, so as 
to order the said instrument to be 
delivered up and cancelled. This view 
was taken by a Bench of this Court of 
which I was a member in 1934 All 
1071 (11). Chap. 5 itself is headed 
“of the cancellation of instruments,” 
and it seems to me that the words 
‘“and the Court may in its discretion so 
adjudge it and order it to be delivered 
up and cancelled” contemplate that if 
a Court sees fit to use its discretion 
so as to adjudge the document void, it 
will at the same time order it to be 
cancelled. In the circumstances, the 
words “may sue to have it adjudged 
void or voidable” appear to me to im- 
ply a prayer for cancellation. The pre- 
sent suit clearly falls under S. 39, Spe- 
cific Relief Act, and it is significant 
that in para. 12 of the plaint the plain- 
tiff states that, defendant 3 was asked 
many times to get the said document 
cancelled by the defendants, but hci 
paid no heed to it, and in para. 13 
it is stated that, owing to the subsist- 
ence of the said document it is appro-' 
bended that the plaintiff’s proprietary! 
right to the property will be extinct. 
The contents of these two paragraphs 
indicate that the plaintiff wanted some- 
thing more than a declaration; she! 
wanted the instrument to be cancelled' 
and got rid of. In my opinion Sch. 2,; 
Art. 17 (3), Court-fees Act, is not ap-| 
plicable to this case; an ad valorem! 
court-fee is payable under Sch. 1, Art. l! 
as though there had been a definite 
prayer for cancellation. 

NiamatuIIah, J.— I agree with my 
learned brother tliat, on a proper con- 
struction of the plaint in this case, 
the plaintiff must be taken to have 
sued for cancellation of the sale-deed, 
dated 17th Cctober 1926, executed by 
herself. Taking the plaint as a whole, 
it is clear that the suit is one falling 
within the purview of S. 39. Specific 
Relief Act. It is alleged that one of 
tlie defendants, taking advantage of the 
plainiin’s position as a helpless “par- 
danashin” woman, obtained from her 
the sale-deed which she did not under- 
stand and which she did not intend 
to execute, that the defendant was re- 
l)caiedly asked to have “the said docu- 
ment cancelled” and that the plaintiff 
apprehends that_if_the document is left 

11. Suiaj Ket Prasad v. Cliamlra, 1034 Airi07T= 

153 I C 517. 
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outstanding “it will extinguish her pro- 
prietary rights/’ These allegations are 
followed by a prayer that the instru- 
ment be “declared” to be void and 
ineffectual against her. The word used 
in the original plaint is 'Mstiqrar,” which 
may also be translated in English a? 
“adjudged,” a word which is used in 
S. 39, Specific Relief Act. It is quite 
correct to construe the last paragraph 
of the plaint, taking it in conjunction 
with the other allegations above re- 
ferred to, as containing a prayer that 
the sale-deed may be adjudged void. 

In each case the question is one of 
construction of the plaint and of as- 
certaining the relief which the plaintiff 
is claiming. Whether he is rightly 
claiming the relief of declaration need 
not be considered where the question 
is one of court-fee only. To my mind 
it is open to a plaintiff to sue for a 
declaration that a document is void or 
voidable without making it a suit fall- 
ing within the purview of S. 39, Spe- 
cific Relief Act. It may be that such 
a suit is, in certain circumstances, liable 
to be dismissed under the proviso to 
S. 42 of that Act, on the ground that 
the plaintiff , being able to seek a fur- 
ther relief (e. g., cancellation) t^n a 
mere declaiation, omits to do so. There 
is a class of cases in which it is im- 
perative that a plaintiff should bave 
an instrument set aside or cancelled. 
Even where it is not so imperative, but 
the plaintiff is “able to seek further 
relief ” a mere declaration will not be 
granted. If a plaintiff deliberately prays 
for a mere declaration tliat an instru- 
ment is void and if the circumstances 
of the case are such that the d^ocumciit 
can be completely annulled, he is, at 
least, “able” to have fbe instrument 
adjudged void, which implies tliat a 
copy of the decree annulling it shall 
be sent to the Registration Office for 
a note to be made on the copy therein 
retained, so that anyone searching and 
inspecting the Registration Office may 
at once find out that the document, 
though subsisting at one tinie, was 
subseciucntly annulled. In such a case 
his suit may be dismissed being barred 
by the proviso to S. 42, Specific Relief 
Act. But, for all purposes of court-fee 
it is not open to a Court to ^y that 
the plaintiff must be taken to have 
done what he should have done, *^bough 
he persists in saying that he does not 
sue for cancellation. 

Another class of cases in which a 
plaintiff can sue virtually for a decla- 
J^aTion that an instrument ls void or 
voidable against him without suing for 
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cancellation is where the instrument' 
has been executed by several persons- 
or affects the interest of several per- 
sons against some of whom h is not 
void or voidable and the plaintiff sues- 
for a declaration of his right to pro- 
perty and of the invalidity of the in- 
strument so far as it affects his interest 
in such property. In such cases de- 
claratory relief does not necessarily im- 
ply the relief that the instrument nwy 
be ’’adjudged” void or voidable with 
the consequence of a note of annulment 
being made in the Registration Office 
and of the Court ordering that the 
same be “delivered up and cancelled**’ 
In the present case however the plaint 
is clearly one for cancellation, and 1 
agree with my learned brother in hold- 
ing that the suit is one under S. 39^ 
Specific Relief Act, and the plaintiff is 
liable to pay ad valorem court-fee. 


K.S. 


Order accordingly. 


A. I. R. 1935 Allahabad 210 

Bajpai. J, 

Naxoal Xis/iorfi— Plaintiff -AppUcanfc- 

v. 

Azim Oddin — Defendant — Opposite 

Party. ^ . 

Civil Revn. No. 163 of 1934, Deci- 
ded on 14th November 1934, against 
Older of Small Cause Court Judge. Khur- 
jan. D/- 10th October 1933. 

(a) Civil P. C. (1908), O. 9 and O. \J—0. » 

does not apply where plaintiff or defendant 
has already appeared but has failed to ap- 
pear at adjourned dale. 

The provisions of O. 9 by themselveg do not- 
apply to a case in wbicli the plaintiff or defen- 
dant has already appeared but has failed to 
pear at adjourned hearing of the case. For soeb 
a case the procedure is laid down in O. 17 which. 

deals with adjournments : 1914 Cal S60, 

2XX O 2J 

(b) Civil P. C. (1908), O. 17, R. 1 — O. 17, 

R, 1 applies to adjournment made at party »• 
instance as also by Court on its own motiSn. 

Order 17. R. I applies both to adjourmnenW 
made at the instance of a party and to ndjoain- 
ments by the Court of its own motion.^ ^ 

(c) Civil P. C. (1908). O. 17. - PW”' 

tiff present at earlier hearings and asked to- 
prbduce evidence — Pleader present with ad 
journment application — Adjournment re 
fused — Suit dismissed — Suit held was di» 
missed on merits and not for default. 

Where a plaintiff who had appeared before and 
had been asked to produce evidence aid not pr^ 
duco evidence on the adjournment but was r 
presented by a pleader who applied for adjourn 
moot and the Court dismissed the suit : 

Held : that the dismissal was on “O"” ® 
not for default : 1933 All 41. [P 212 O IX 
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G. S. Pathdk — for Applicant. 

M. A. Aziz — for Opposite Party. 

Order. — The plaintiff brought a suit 
on the basis of a bond in the Court 
of the Judge Small Causes at Khurja 
on 4th Jully 1933. The Court fixed 
25th August 1933, for the hearing of 
the case. The parties appeared on that 
date; the defendant filed his written 
statement and the Court was of the 
opinion that on the pleas taken by the 
defendant, the case needed a close in- 
quiry and therefore the case was ad- 
journed for 13th September 1933. It 
appears that on 4.h or 5th September 
1933 the plaintiff applied that the date 
might be changed and the Court on 
5th September 1933, ordered that the 
case should come up for hearing on 
9th October 1933. It is clear that the 
date of hearing was changed from 13th 
September to 9th qct 9 ber 1933, at the 
instance of the plaintiff and time was 
granted to him to produce his evi- 
dence on the altered date. The Court 
^uld not put the case on 9th 
October 1933, on account of contested 
cases and it adjourned the case for 
the succeeding date. On that date the 
plaintiff was not present, but his coun- 
sel applied for adjournment on the 
ground of the plaintiff’s illness and on 
the additional ground that one of the 
witnesses for the plaintiff had to at- 
tend the 13th day ceremony of a rela- 
tion fixed for the 10th October, and 
therefore could not be present. The 
Court did not see its way to adjourn the 
case and observed as follows: 

“Yesterday wbeii the case was postponed for 
tod.iy, it was not said that the plaintiff was ill. 
It was said for a witness that he was to attend 
some ceremony and I undertook to release him 
to day at 10-30 a. m. after recording his evi- 
dence. As such the case called up in the morn- 
ing at 10-15 a. m. but for sometimo the plaintiff 

did not turn up with his vakil I do 

not believe in such tactics and regard the appli- 
cation as false. It is rejected.’* 

The Court then look up the case arid 
after recording the statement of plain- 
tiff’s counsel which was to the effect 
that he had no instructions in the case 
beyond moving the application for ad- 
journment, dismissed the plaintiff’s suit 
allowing full costs to the defendant 
The two pleas taken by the defendant 
were that the bond was not a genuine 
bond and that the entire proceedings 
on behalf of the plaintiff from the filing 
of the plaint were taken by one Phool 
Chand and not by the nominal plaintiff. 

1 he Court took down the signature of 
Phool Chand on a paper and then, as 
I said before, the Court proceeded to 
write judgment in the case dismissing 


the plaintiff’s suit. In revision it is 
contended before me that: 

not have been dismissed and 
that there were sufficient grounds for the appli- 
cant’s non-appearance on 10 th October 1933.” 

Before I proceed to discuss the two 
pleas taken by the defendant, it is 
necessary to find out the circumstances 
under which the plaintiff’s suit was dis- 
missed, and to decide whether it was 
dismissed on the merits or in default. 
It is contended by learned counsel for 
the applicant that the suit was dis- 
missed on the merits, whereas learned 
counsel for the defendant says that the 
suit was dismissed in default and the 
proper remedy for the plaintiff was to 
apply for restoration. The plaintiff was 
present on 25th August 1933, the date 
fi-xed for the first final hearing in the 
case and the provisions of O. 9 by 
themselves would not apply; those pro- 
visions by themselves do not apply to 
a case in which the plaintiff or defen- 
dant has already appeared, but has 
failed to appear to an adjourned hear- 
ing of the case. For such a case the 
procedure is laid down in O. 17 which 
deals with adjournments. This was the 
view taken by the Calcutta High Court 
in 1914 Cal 360 (1), and I am 
agreement with this view. I have now 
got to see whether any rule of O. 17 
applies to the facts of the present case. 
U. 17, R. 1 provides that the Court 
may grant time to the parties or to 
any of them, if sufficient cause is shown 
and It also provides that the Court 
may from time to time adjourn the 
hearir^ on the suit. It follows from this 
that O. 17, R. 1 applies both to ad- 
journments made at the instance of a 
parly and to Jrdjournments by the Court 

ot Its own motion. In O. 17, R. 2 \ 

certain additions have been made bvi 

this Court. The main provision is to 
the effect that: 

if on any day to which tho hearing of tho suit 
18 adjourned the parties or any of them fail to 
appear, the Court may proceed to dispose of tho 
suit in one of the modes directed in that behalf 
by 0.9 or make such other order as it thinks 

_ The explanation added by this Court 

IS t ritit * 

to linve failed to ap- 
r-nn V represented in 

Court by an agent or ple.ader. though enga‘’ed 
only for the purpose of making au applicatioS^” 

In the present case, the plaintiff can- 
fleemcd to have failed to appear 
because he was represented in Court 
by a p.cader, though engaged only for 

the application 

^oy. lou 
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for the adjournment of the case. The 
dismissal cannot therefore be said to 
be under O. 17, R. 2. The question 
is if O. 17, R. 3 applies. That rule 
with its additions made by tlus Court 
says that : 

“Where any party to a suit to whom time has 
been granted’ fails, without reasonable excuse, to 

produce bis evidence the Court may, 

whether such party is present or not, proceed^to 
decide the suit on the merits.” 

This rule gives an option to the 
Court to decide the suit on the merits. 
In the present case time was un- 
doubtedly granted to the plaintiff to 
produce his evidence on 19th October 
1933, and it is reasonable to say that 
the adjourned date of 10th October 
1933 should also be considered as the 
dale for which time was granted to 
the plaintiff to produce his evidence. 
The plaintiff* failed to produce his evi- 
dence and the Court was entitled to 
decide the suit on the merits. No evi- 
dence having been produced by the 
plainliff, the Court had no option, but to 
dismiss the suit, if it wanted to decide it 
on the merits. In this rule there is no 
provision that a suit can be decided on 
the merits only if the evidence or a 
substantial portion of the evidence of 
the party failing to appear has been 
recorded such as there is by virtue of 
the addition made by this Court in 
R. 2. One indication of the fact that 
the suit was not dismissed in default 
appears from the fact that the Court 
docs not say in so many words that it 
was dismissed in default and this is 
usual in the majority of cases when a 
Court dismisses a suit in default; .an- 
other indication is in the fact that full 
costs were allowed to the defendant , 
though as a matter of practice, ordi- 
iiArilv^ wlicrc <l suit is clismissccl iti 
default, only half costs are allo^yed to 
ihc opposite party. A third indication 
might be found in tlie fact that the 
Court says that a vco" serious allega- 
tion was contained in the defendant’s 
application (18-C), dated 10th October 
1933. If the dismissal of the suit be 
not deemed to be on the merits, it is 
cUfftcult to refer it to any other provi- 
sion in the Civil Procedure Code. The 
view that I have taken is in accordance 
with the view taken by this Court in 

11933 .All 41 (2). 

1 1 have therefore come to tlic conclu- 
sion that the plaintiff’s suit was dis- 
missed by the Small Cause Court Judge 

'on the merits and the only remedy 
! available to the plaintiff was to apply 
jin revision to tliis Court and not to 

2 ’ >Iau Mohan Das v. Krishna Kant. 1933 All 41 
■=141 I C 1-41. 


the Court below for restoration. I have 
now got to see whether there are any 
merits in this revision. It is clear that 
although the suit must be deemed to 
have been dismissed on the merits, yet 
the evidence on behalf of the plaintiff 
was not tendered in the Court below 
and the reason of isuch failure was 
the refusal by tliat Court t5 adjouni 
the hearing of the case on 10th Octo- 
ber 1933. As stated before, the plain- 
tiff’s counsel urged that the plaintiff 
was not present on account of illness 
and liis witness was not present on 
account of urgent business. Althougli 
the application was not supported by 
an affidavit, yet an indication of the 
fact that the witness would not be able 
to attend on the next day was given 
to the Court on 9th October 1933 and 
the Court might well have seen its 
way to adjourn the case. I am all 
the more inclined to take this view 
on the question of adjournment because 
of the serious allegations that were 
made by the defendant. If they are 
correct, then the plaintiff has been 
guilty not only of producing a false 
document, but the entire proceedings m 
this case from start to finish havyj been 
taken not by the nominal plaintiff, but 
by somebody else, namely, Phool 
Chand. I think these allegations ought 
to be enquired into by the Court below. 
The result is that I allow this applica- 
tion, set aside the decree of the Court 
below and send back the case to the 
Small Cause Court Judge with direc- 
tions to re-admit the suit to its ong’inal 
number and dispose it according to law 
after giving an opportunity to the par- 
ties to produce their evidence. 

K.S. Application allowed. 
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Bajpai,. J. 

Mehdi Hasan — Applicant. 

V. 

Emperor — Opposite Party. 

Civil Revn. No. 168 of 1934, Decided 
i Isfc Noveinbor 1934, against order of 
irst Sub-JudgG, Saharanpur, D/- lOtu 
nuary 1934. 

Criminal P. C. (1898), Ss. 476. 

'6*B — Munsif directing after prehminanr 
quiry under S. 47 6 that complaint shall be 
dged before District Magistrate — =>“«** 
rection is not decree — Power ot uis 
ict Judge to transfer appeal trom 
ch ordlr is governed by Cr.rmna 
*ocedure Code and not by Civil 
District Judge transferring such case to 


1935 

4 

Subordinate Judge — Latter held could not 
bear appeals and that District Judge himself 
should dispose of it. 

Where after an inquiry under S. 476, Cri- 
minal P. 0., the Munsif diretcs that a complaint 
should be lodged before the District Magistrate, 
the direction of the Munsif for the filing of the 
complaint is not a decree. And where an appeal 
is filed to the District Judge from such direction 
the power of the District Judge to transfer the 
case is governed by the Criminal Procedure Code 
itself and not by any civil enactment and the Cri- 
minal Procedure Code does not provide for any 
transfer in a matter like this. Hence where a 
District Judge has transferred the case to be dis- 
posed of by the Subordinate Judge : 

The Subordinate Judge is not empowered 
to hear the appeal and the District Judge 
himself should dispose of it. [P 213 C 2] 

Shiva Prasad Sinka and Miss L, W. 
Clarke — for Applicant. 

D. Sanyal for Muhammed Ismail — for 
the Crown. 

Order. — The learned Munsif of Deo- 
band after holding a preliminary en- 
quiry under S. 476, 'Criminal P. C.. 
directed that: 

“a complaint shall be lodged before the District 
Magistrate of Saharanpur under S. 195 (1) (b) 
and tc) read with S. 47G, Criminal P. C.. against 
Mebdi Hasan to stand his trial under S. 193 
read with S. 198 and S. 471, I. P. C." 

An appeal against this was filed by 
Mchdi Hasan under S. 476B, Criminal 
P. C., in the Court of the District 
Judge, Saliaranpur. The Court of the 
Munsif is subordinate to the Court of 
the District Judge because appeals or- 
dinarily lie from the appealable de- 
crees of the Munsif to the Court of a 
District Judge; and so far everything 
was regular. The learned District Judge 
transferred the appeal to the Court 
of the Subordinate Judge who with 
some modifications lias confirmed the 
direction of the learned Munsif. 

Mehdi Hasan has applied in revi- 
sion to this Court under S. 115, Ci- 
vil P. C. His first contention is that 
the learned Subordinate Judge was not 
competent to dispose of the appeal. It 
is said that under S. 476B the with- 
drawal of the complaint made by the 
learned Munsif could be directed only 
by a Court to whom the learned Mun- 
sif was subordinate. Within the mean- 
ing of S. 195, Sub-S. 3 the Court of 
the Munsif is subordinate only to that 
Court to which appeals from the Mun- 
sif’s decisions ordinarily lie, and that 
such a Court is the Court of the Dis- 
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trict Judge, as provided by S. 21, Sub- 
S, 2, Bengal, Agra, and Assam Civil 
Courts Act. It is however contended by 
the learned Government advocate that 
the appeal was filed in the Court of 
the District Judge of Saharanpur, and 
the said officer had jurisdiction under 
S. 24, Civil P. C., to transfer the ap- 
peal to a Court subordinate to itself. 
S. 24, Civil P. C., says that a District 
Court may, at any stage, transfer an 
appeal pending before it for disposal 
to any Court subordinate to it and 
competent to try or dispose of the 
same. The words “competent to try 
or dispose of the same” are important; 
and the question is whether the Subor-| 
dinate Judge was competent to try or! 
dispose of the appeal; and it must be 
conceded that if the provisions of the 
Criminal Procedure Code alone are 
looked at, the learned Subordinate 
Judge was not competent to try or 
dispose of the appeal. Reliance was 
then placed upon S. 22, Bengal, Agra 
and Assam Civil Courts Act, which 
says tliat a District Judge may trans- 
fer to any Subordinate Judge under his 
administrative control any appeals, 
pending before him from the decrees 
or orders of the Munsifs. It is clear 
that the direction of the Munsif for 
the filing of the complaint was not 
a decree; and it is open to some doubt 
whether it could be called even an or- 
der of the Munsif in the sense in 
which that word is used in S. 22 of 
the aforesaid Act. In a case like this 
we should look, for the power of 
transfer, not in any civil enactment but 
in the Criminal Procedure Code itself, 
and that Code does not provide for 
any transfer in a matter like this, 1 
am supported in this view by the cases 
of 39 Cal 774 (1) and (1918) All 326 
( 2 ). 

Several other points were discussed 
before me, and it was specially argu- 
ed that Mchdi Hasan was not a party 
to a proceeding pending in the Court 
of the learned Munsif, and therefore 
a complaint under S. 471, Penal Code, 
could not be filed against him. It was 
also said that he could not be said 
to be guilty of an offence under S. 
193, Penal Code. S. 198, Pe- 
nal Code, was not discussed be- 
fore me because the learned Subordi- 
nate Judge who heard the appeal of 
Mehdi Hassan revoked the complaint 
so far as S. 198, Penal Code^ was con- 

1. Ram Charan Chanda v. Tari^UaT (i9i2)~30 
Cal 774=13 I C 1007=13 Cr L J 191. 

2. Emperor v. Badri Prasad, 1918 All 326=4-'’ I G 
914=19 Cr L J 2=40 All 35. 
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cemed; but in view of the action which. 

I propose to take in this revision it 
would be necessary for the learned Dis^ 
trict Judge of Saharanpur to consider 
the propriety of the direction made by 
the learned Munsif of Deoband which 
was to the effect that a complaint 
shall be lodged against Mehdi Hasan 
■under S. 193 read with S. 198 and 
S. 471, Penal Code. In connection with 
the last offence I may invite the at- 
tention of the learned District Judge to 
the Full Bench decision of this Court 
in 1931 All 443 (3). 

For the reason that the learned 
Subordinate Judge was not empowered 
to hear the appeal, I allow the appli- 
cation, set aside the order of the 
learned Subordinate Judge and send 
back the case to the District Judge 
of Saharanpur with directions that he 
would rc^mit the appeal of Mehdi 
Hasan on his own file and dispose of 
it himself. Parties to bear their own 
costs. 

K.S . Ord er accordingly 

8. Emperor v. Kushal Pal Singh, 1931 All 443= 

1931 Cr C 715='134 I C 225=32 Cr L J 1105= 

53 All 804 (SB). 
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Bajpai, J. 

Beni — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 198 of 1934, De- 
cided on 25th October 1934, from order 
of Addl. Sess. Judge, Philibit, D/- 5th 
January 1934. 

(a) Civil P. C. (1908), O. 21. Rr. 24 and 44 
— Process signed by amin but not bearing 
seal of Court — Attachment is illegal — Hence 
removal of such property is ;not offence — 
Penal Code (1860), S. 379. 

No proi'erty can be declared to be attached 
unless first the order of attachment has been is- 
sued and secondly in execution of that order the 
other things prescribed by the rules in the Code 
have been done. The Code prescribes under 
0.21, R. 24 for processes to bo signed by the 
Judge or such ofTicer as the Court may appoint 
in this behalf and for the processes to be sealed 
witli the seal of the Court. Hence where a pro* 
cess is signed by only the amin and docs not bear 
the seal of iho Court, the attachment is illegal 
and the property does not pass from the posses* 
Hion of the judgment debtor into the possession 
of the (’o'.irt and a removal of such property does 
not (onstitutc any oflenco : 7 50® ! 1919 Pat 
404 .and 102G Pat 237, Bel on. (P 215 C 1, 2] 

(b) Penal Code (1860), S. 379 — Removal 
under assertion of bona fide title is not dis* 
honest or fraudulent. 

If a person in assertion of a boni fide title ac- 
cruing before the attachment removes the crops, 
he cannot be said to be acting dishonestly or 
fraudulently. ^ 


G. S. Paihdk — for Applicant?. 

Man Singh ior S. B. Johari — fpr the 
Crown. 

Order. — This case was heard by me 
on 6th August 1934, when directed 
that the amin of the Civil Court 
should be examined and his evidence 
tested carefully by the execution re- 
cord of case No. 67 of 1933, of the 
Court of the Judge, Small Causes at Pili- 
bhit. The amin was examined and 
cross-examined and his evidence 1ms 
been certified to this Court along with 
a note by the Judge. The facts of 
the case might be stated briefly once 
more. On 24th March 1933, the amin 
of the Civil Court went to attach cer- 
tain crops belonging to Bhaggi in exe- 
cution of a decree obtained by Jag- 
mohan Lai. It is said that the crops 
were attached and entrusted to a cus- 
todian. Some days afterwards, that is, 
on 2nd April 1933, Beni, the applicant 
before me, removed the crops in spite 
of a remonstrance by the sapurdar. 
Upon these facts Beni was convicted of 
an offence under S. 379, Penal Code, 
and sentenced to pay a fine of Rs. 50. 

The contention of the applicant be- 
fore me as well as before the Courts 
below was that the attachment w^ 
illegal and consequently there coulfj be 
no theB if the applicant removed the 
crops. Reliance was placed on 1931 All 
142 (1), in which Niamatullah, J., held 
that where attachment of moveablecrops 
is made merely by b(mt of drum and 
the procedure prescribed by O. 21, 
R. 44, Civil P. C.. is not followed, the 
produce cannot be deemed to have 
passed from the possession of the judg- 
ment-debtor into the possession of the 
Court, and if therefore tlie crops are 
removed with the consent of the judg- 
ment-debtor the person removing the 
crops cannot be said to be guilty of 
theft. The argument of the applicant 
is that the procedure prescribed by 

0. 21, R. 44, Civil P. C., was not 
followed in the present case. As there 
was some controversy on this point 
when the case was heard by rne on the 
last occasion and as the evidence of 
the amin was not full, I considered it 
desirable to have the amin examined 
afresh. He now says tliat he received 
one warrant of attachment frorn the 
Court and he prepared two copies of 
ihe warrant liimself and affixed one 
such copy on the land where the crop 
was groum and another copy on the 
outer door of the residential house of 

1. Ram Sakhal Singh v. Emperor, 1931 All 1^=^ 

129 I O 716=1931 Cr 0 208=32 Or L J 437. 
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ihe judgment-debtor. He admits that 
the copies of the warrant of attach- 
ment were not sent to him by the 
Court, but that he himself prepared 
the copies of the warrants. The learned 
Judge before whom the amin was exa- 
mined has appended a note, from which 
it would appear that, he felt some 
difficulty in accepting the evidence of 
the amin. I have similar difficulty my- 
self, but even if it be assumed that the 
amin is speaking the truth, I agree 
with the applicant’s counsel that the 
formalities prescribed by O. 21, R. 44, 
Civil P. C., have not been complied 
with. There was no warrant for the 
preparation of the copies by the amin. 
Under O. 21, R. 24. Cml P. C., every 
process issued by a Court for the exe- 
cution of the decree shall bear date 
the day on which it is issued and shall 
be signed by the Judge or such Officer 
as the Court may appoint in this be- 
half and shall be sealed with the seal 
of the Court and delivered to the pro- 
per officer to be executed. The copies 
that were prepared by the amin might 
have borne date the day, on which it 
I was issued, but they were not signed 
Iby the Judge and they were not sealed 
with the seal of the Court. The amin’s 
evidence makes this clear. He says 
that the warrants were not sent to him 
by the Court and that he himself pre- 
pared the copies of the warrants. It 
is therefore obvious that the copies 
were signed by the amin and did not 
bear the seal of the Court. As pointed 
out by me in my former order their 
Lordships of the Privy Council have 
said that no property can be declared 
to be attached unless first the order of 
attachment has been issued and second- 
ly in execution of that order the other 
things prescribed by the rules in the 
Code have been done. The Code pres- 
'cribes under O. 21, R. 24, for the 
processes to be signed by the Judge 
or such officer as the Court may ap- 
point in this behalf and for the pro- 
cesses to be sealed with the seal of 
the Court. It is doubtful if the amin 
can be deemed to be an officer ap- 
pointed by the Court in this bclialf 
and had the power to sign the process. 
In 7 All 506 (2), their Lordships of 
the Privy Council intimated that the 
judgment of the Calcutta High Court 
was correct. In tliat case Oldfield, J., 
had observed that: 

“the fact tliiit tbo order of attachment and 
notices of sale were not issued under the signa- 
ture of the Judge but of the Jlunsarim as though 
emanatin g f rom him constituted so ^ u^ U 1^ g a - 

2. Ram Dayal v. Mahtab Singh, (18S5) 7 All 506 
(PC). 


lities of procedure. Orders so issued could pro- 
perly speaking have no legal effect since S. 222 of 
Act 8 of 1859 requires that the warrants for exe- 
cution shall be signed by the Judge, and the 
Munsnrim had no power to sign thorn having re- 
gard to his duties as declared in S. 21, Act 3 of 
1873 (Civil Courts Act).'* 

Straight, J., concurred with this view 
and held that the language of S. 222 
of Act 8 of 1859, is plain and positive 
and it was impossible to hold tliat the 
order directing attachment was not a 
warrant within the meaning of that 
section. It is true that their Lordships 
were discussing the illegality contained 
in the warrant of attachment and the 
notices of sale issued by the Court 
itself and not the illegality in the war- 
rants that had to be attached on the 
land and on the residential house, but 
that to my mind makes no difference, 
because all these warrants are pro- 
cesses that have to be issued by the 
Court. S. 222 of Act 8 of 1859, is 
the same as O. 21, R. 44. in several 
material particulars. In 1919 Pat 404 
(3), their Lordships of the Patna High 
Court held that the injunction con- 
tained in O. 21, R. 24. about the scal- 
ing of the warrant with the seal of the 
Court was mandatory and unless it was 
com])lied with, the attachment was ille- 
gal. It was also held that the attach- 
ment being illegal resistance to such 
attachment could not constitute an of- 
fence. In 1926 Pat 237 (4), it was 
held that if the writ of attachment did 
not bear the seal of the Court as re- 
quired by O. 21, R. 24, Civil P. C., 
the defect was not a mere technical 
one. because the presence of the seal 
of the Court giving authority to the 
writ is an obviously imperative safe- 
guard and if the writ was invalid and 
resistance was made at the time of the 
attachment the person resisting would 
be free from liability as long as no 
excessive force was used. I have there- 
fore come to the conclusion that the 
attachment was illegal and that there- 
fore the property did not pass from the 
possession of the judgment-debtor into 
the possession of the Court, and it is 
not the case for the prosecution that 
the removal of the crops was without, 
the consent of the judgment-debtor. 

Indeed in this connexion I have to 
notice another argument advanced by 
learned counsel for the applicant. It 
is said that the applicant had pur- 
chased the crops on 23rd February 
1933, by means of a sale-deed about a 

3. Khadir Bux v. Emperor, 1919 Pat 101=49 T G 

171=3 Pat L J 636. 

4. Badri Gope v. Emperor. 192(5 Pat 237=93 I O 

146=27 Cr L J 418=5 Pat 216. 
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month before the alleged attachment 
on 24th March 1933, Whether the sale- 
deed was merely a paper transaction 
or a valid transfer of title is a different 
question, but there can be no doubt 
that the judgment-debtor was a con- 
senting party to the removal of the 
crops by the applicant. In this con- 
nexion however the contention of the 
applicant is that the Courts below have 
not gone into the question of title 
which they had to decide and reliance 
is placed on the case of 1930 All 329 
(5). Sen, J., while construing S. 424, 
Penal Code, observed that the crucial 
question was whether the alleged re- 
moval of property was dishonest or 
fraudulent and therefore if persons 
claiming title to a property under at- 
tachment in execution of a decree on 
another remove the same, the matter 
whether such property belonged to the 
accused or not has to be determined 
by the Criminal Court before deciding 
upon conviction. The same crucial 
question for determination arises under 
S. 379, Penal Code, as well. There 
can be no doubt that the Courts below 
have not decided on the question of 
the validity of the sale-deed produced 
by the applicant, but have contented 
themselves by saying that the applicant 
knew of the attacliment when he re- 
moved the crops and he should have 
desisted from such removal the moment 
he came to know of the attachment 
and if he felt aggrieved, he should 
have gone to the executing Court to 
lile objections there. The District Ma- 
gistrate undoubtedly is somewhat sus- 
picious about the sale-deed, but he too 
has not recorded any definite finding 
on the point inasmuch as he was of 
the opinion that the matter was not 
of any importance because if the ac- 
cused had really got these crops he 
should have hied objections in the Civil 
Court in the course of the execution 
proceedings and had no right to take 
,the law into his own hands. This really 
misses the crucial point, which is tliat 
if a person in assertion of a bona hde 
'title accruing before the attachment 
removes the crops he cannot be said 
to be acting dishonestly or fraudulent- 
ily. If therefore I had not agreed with 
I the first contention of the applicant, 
I would have felt it necessary to ask 
for a dehnite hnding on this question 
of title. As it is, I am of the opinion 
that the attachment was illegal and the 
accused cannot therefore be said to 
have committed any off ence. 

6 Ghasi v. Emperor, 1930 All 329=1930 Cr C 
* 45 . 1=124 I C 710=31 Cr L J 711=52 All 214. 


For the reasons given above I allov^r 
this application, tset aside the convic- 
tion and the sentence and direct that 
the fine, if paid be refunded. 

K.S. Application allowed, 
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Bennet. j. 

Basxva — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 817 of 1934, De- 
cided on 5th December 1934, from order 
of Sess. Judge, Aligarh. 

U. P. ' Municipalities Act (2 of 1916),^ 
S, 85 (1) (b) — Sub'section is intended to pre- 
vent cessation of work by large number of 
sweepers or strike — Strike is not reasonable 
cause. 

What the sub*section is intended to prevent is 
cessation of work by a large number of sweepers 
or in other words a strike. A strike would not 
bo a reasonable cause. A reasonable cause 
would include illness or festivities, such as mar- 
riage in the family of a sw'ceper. CP 217 0 11 

Gopi Nath Kunzrxt , — for Applicant. 

.455^ Govt. Advocate — for the Crown. 

Order. — This is an application in cri- 
minal revision on behalf of one Baswa 
a sweeper in the employment of the 
Municipal Board of Atrauli in Aligarh 
District who has been convicted of an 
offence under S. 85, U. P. Municipali- 
ties Act (2 of 1916). The accused gave 
a notice to the Municipjal Board saying: 

“I would strike work from 6th August 1934 if 
certain of my grievances were not redressed by 
SOth July 1934.” 

The notice is dated 6th July 1934. 
The case for the prosecution was that 
the Board considered the matter at 
a meeting and Stated that the grie- 
vances of the sweepers would be con- 
sidered if they withdrew their notice 
by 8 a. m., on 3rd August 1934, that 
the Board after that date began to 
enlist new sweepers and when the 
sweepers who had given notices dis- 
covered tliis, they made an application 
Ex. 2 to the Secretary of the Board 
in the presence of the Chairman with- 
drawing their notices. The accused was 
one of the persons making the appli- 
cation Ex. 2. The recruitment of new 
sweepers was stopped and the old 
sweepers were allowed to resume their 
work which they did. Certain sweepers 
including the applicant did stop their 
work on the 6th August, without giving 
any further notice and they were pro- 
secuted accordingly. The accused al- 
leged that he did not intend to with- 
draw his notice and that he put his 
thumb impression on the blank paper 
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Ex. 2 xmder the impression that it was 
his resignation in accordance with the 
orders of the Board. The lower Courts 
have not accepted this explanation of 
the accused. The learned Sessions 
Judge says: 

“After tbe withdrawal of their formal notices 
if the appellants felt dissatisfied and wished to 
stop their work they should have given a fresh 
notice and should not have stopped work without 
it. Appellants’ stopping work after the applica- 
tion Ex. 2 without fresh notice makes them 
liable under S. 85, ^lunicipalities .\ct.’’ 

In Other words the Courts below have 
considered that the sweepers have a 
right 'to strike if they give notice 
I do not agree with that view of the 
provisions of S. 85, Municipalities Act. 
Learned counsel agrees that sub-S. (1) 
(a) does not apply because that sub- 
section refers to resigning or abandon- 
ing employment. The accused here 
stated that his intention was to strike 
work and this implies that he did not 
intend to permanently resign or aban- 
don his employment. Learned counsel 
states that his intention was to conic 
under S. 85, sub-S. (1) (bb This pro- 
vides that a sweeper employed by a 
Board who without a reasonable cause 
of which notice has when possible been 
given to the Board absents himself 
from his duty shall be liable upon con- 
viction to imprisonment which may ex- 
tend to two months. Now, there arc 
two elements in this sub-section, one 
being a reasonable cause and the other 
being notice where possible. The Courts 
below have concentrated on the cle- 
ment of notice where possible. I do 
not think that this is the most im- 
portant provision of the sub-section. 
I consider that the provision in regard 
to reasonable cause is more important 
as the sub-section states that the rea- 
sonable cause must always be present. 
The provision is intended to have a 
certain effect and it is intended to pre- 
vent some action on the part of iswec- 
pers. Why is it that sweepers arc 
singled out for this particular provi- 
sion ? Sub-S. (2) shows that the pro- 
visions of sub-S. (1) may also be ap- 
plied by the Commissioner to: 

“any other specified class of servants employed 
by a board whose functions intimately concern 
the public health or safety.” 

This indicates the reason why swee- 
pers are subject to these special provi- 
sions that it is because their functions 
intimately concern the public health or 
safety. Now, it is clear that the cessa- 
tion of work by a single -sweeper of 
a Municipal Board would not liave much 
effect on the public health or safety, as 
there would be no difficulty in getting 


some other sweeper to do his work for 
a temporary period. Obviously wloat 
the sub-section is intended to prevent 
is cessation of work by a large number 
of sweepers or in other words a strike. 
Sweepers are in a position to enforce'' 
their demands by a strike, as this 
would render matters very difficult for 
a Municipal Board, as owing to thcj 
strike the conservancy system would i 
fail. I consider that the sub-section is 
specially intended to prevent a strike 
and I consider that the sub-section i 
intends to lay down that a strike would- 
not be a reasonable cause. By a rea- 
sonable cause I understand the sub- 
section would include illness or festi- 
vities, such as marriage in the family | 
of a sweeper. On this view I hold that: 
the accused acted without reasonable; 
cause and therefore his plea that he; 
liad not withdrawn his notice would! 
be of no avail. The accused therefore! 
was rightly convicted by the ^ lower 
Courts under S. 85, U. P. Municipali- 
ties Act. The sentence of two months 
imprisonment under the circumstances 
of the case by the Magistrate or one 
month by the Sessions Court ap- 
pears to me to be execessive and I 
should have considered that the pre- 
sent ca?e would liavc been met suffi- 
ciently by fine, but I understand tliat 
the sentence has now been carried out 
and to inflict a fine would be to en- 
hance it, I accordingly dismiss this- 
application in criminal revision. 

K.S. Application dismissed. 
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Sl'laiman, C. J. and Ganga Nath, J. 

Sia Itam and others — Accused — Appli^ 
cants. 

V. 

Emperor — Opposite Party. 

Criminal Eef. No. 622 of 1934, De- 
cided on 2Gth October 1934, from order 
of Sess. Judge, Bulandshahr, D/- 14th 
June 1934. 

(a) Criminal P. C. (1898), S. 342— S. 342 
applies both to summons and warrant cases. 

Section 342 applies both to summons and war- 
rant cases. As it is only fair to an accused per- 
son that he should be questioned generally on. 
the case for the purpose of enabling him to c.x- 
plain any circumstances, aiipearing in the prose- 
cution evidence against him, it is reasonable to 
hold that S. 342 applies to all cases. [P 218 C 2J 

(b) Criminal P. C.(1898), S. 342 — Sum- 
mary trial — Mere fact that statement of ac- 
cused has not been recorded is not fatal. 

The mere fact that the statement of the ac- 
cused has not been recorded by the ^lagistrate in 
a summary trial would not show either that the 
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accused was never questioned at all or tliat tbe 
omission to record bis statement is fatal. 

[P 219 C 1] 

(c) Criminal P. C. (1898), S. 263 — Magis- 
trate should record not only plea of accused 
but also his examination though not in full. 

It is tbe duty of tbe Magistrate to record not 
only tbe pica of tbe accused but also bis exami- 
nation, if any. The words ‘if any’ do not imply 
that it is optional to the Magistrate to examine 
tbs accused or not, but merely imply that wbcre 
tbe accussd bas made a statement, particulars of 
bis examination would be noted. But tbat is not 
the same thing as recording his examination in 
full. [P 219 Cl] 

(d) Criminal P. C. (1898), Ss. 342 and 

537 — Non-compliance with S. 342 

Defect is mere irregularity not fatal 
to trial unless accused has been pre- 
judiced. 

The defect of non-compliance with the provi- 
sions of S. 312 is a mere irregularity which is 
not fatal to the trial unless the accused has been 
prejudiced. [P 219 C 1] 

S. N. Seth — for Applicant. 

j9. S. Darhari and Prahhat Knmar — 
for Opposite Party. 

Asst. Govt. Advocate — for the Crown. 

Sulaiman, C. J. — This is a reference 
])y the Sessions Judge of Bulandshahr, 
against an order of a Magistrate con- 
^ icting the accused under S. 379, Penal 
Code, and sentencing them to a fine of 
Rs. 50 each. So far as this case is 
concerned the note made by the Ma- 
gistrate under the heading “plea of 
accused and his examination, if any.” 
■was “accused all plead not guilty.” 
There were no further particulars of 
iiny statement that the accused might 
have made. The learned Sessions Judge 
has therefore inferred that the accused 
were not at all questioned generally 
as is required by S. 342, Criminal P. C. 
'I'he learned Sessions Judge came to 
the conclusion that non-compliance with 
S. 342, Criminal P. C., which was ap- 
plicable to the summary trial, was a 
fatal defect. 

There has been some difference of 
opinion as to whether the latter provi- 
sion of S. 342 (1) applied to summons 
<'ases just as it applied to warrant 
cases. With the exception of the Madras 
-and Rangoon High Courts it appears 
that all the other High Courts, namely, 
of Calcutta, Bombay, Lahore and Patna 
i\s well as Allahabad have been of the 
opinion that S. 342 applies to summons 
<ascs just as well as to warrant cases. 
The contention that the words “before 
he is called on for his defence” occur- 
ring in S. 342 do not occur in Ss. 242, 
243, 244 and 245, Chap. 20, docs not 
<ippear to have much force because 
ilic exact words have not been repeated 
oven in S. 289 though the words used 
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therein are somewhat similar. No doubt 
there is provision in Chap. 20 for ques- 
tioning and examining the accused, but 
that does not imply that S. 342 •is 
wholly inapplicable. The last mentioned 
section occurs in Chap. 24 which has 
the heading “general provisions as to 
inquiries and trials.” There is there- 
fore no reason to presume that the 
provisions in this chapter are inappli- 
cable to summons cases. S. 364 pro- 
vides that when an accused is examined 
the whole of his examination including 
every question put to him and every 
answer given by him shall be recorded 
in full. But sub-S. 4 of that section 
lays down that nothing in this section 
shall be deemed to apply to the exa- 
mination of an accused person under 
S. 263 which applies to a summary 
trial. It is therefore obvious tl^t even 
in the case of a summary trial, and 
much more so in a summons case, the 
examination of an accused is necessary 
although the recording of the whole 
of such examination is dispensed with 
in the case of summary trials. 

It may well be that there is much 
to be said in support of either view, 
but the preponderance of opinion has 
been in favour of the view that S. 342 
applies both to summons^and warrant 
cases. In 1926 All 353 (1), Daniels, J., 
held that S. 342 has always been held' 
to be applicable to summons cases as 
well as to warrant cases, and the learn- 
ed Judge applied the provisions of that 
section to the summons case out of 
which the reference before him had 
arisen. There are several other cases 
in which the same opinion has been 
expressed, but they may.be disting- 
uished on the ground that they refer to 
warrant cases: see, 1923 All 81 (2), 
1928 All 266 (3) and 1928 All 222 (4). 
As it is only fair to an accused person 
that he should be questioned generally 
on the case for the purpose of enabl- 
ing him to explain any circumstances 
appearing in the prosecution evidence 
against him, it is reasonable to hold 
that S. 342 applies to all cases. 

Section 244 merely requires that the 
Magistrate should hear an accused and 
take all such evidence as he produces 
in his defence; and so hearing the ac- 
cused may not be exactly questioning 
him generally on the ca se in o rder to 

1. Kliftcho Mai V. Emperor, 1926 All 353=93 I O 
69=27 Cr L J 405. 

2. Beclui Chaubo v. Emperor, 1923 All 81=7110 
115=24 Cr L J 67=45 All 124. 

3. Murat Singh v. Emperor, 1928 All 266=107 I 
C 592=29 Cr L J 265. 

4 Emperor v. Jbabbar Mai, 1928 All 222—116 1 
C 872. 
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enable him to explain any circum- 
stances appearing against him. In this 
view of the matter we arc of opinion 
that the view expressed in this Court 
should not be departed from when it 
is supported by the opinion expressed 
in so many other High Courts. Wc 
accordingly hold that the provisions of 
S. 342 apply to summons cases as well. 
The position as regards summary trials 
is in our opinion simpler. S. 342 does 
not itself require that the answers given 
by the accused to the questions put to 
him should be reduced to writing. But 
for warrant and summons cases S. 364 
requires that the whole of the examina- 
tion of an accused person should be 
so recorded in the form of questions 
and answers. As already pointed out 
this recording of the statement is ex- 
pressly dispensed with in the case of 
summary trials. It would therefore fol- 
low that the mere fact that the state- 
ment of the accused has not been re- 
corded by the Magistrate in a summary 
trial would not show cither that the 
accused was never questioned at all or 
that the omission to record his state- 
ment is fatal. 

The procedure i>rescribcd for sum- 
mons cases applies under S. 262 to 
summary trials as well. S. 263 which 
applies to summary trials requires that 
the Magistrate shall enter certain parti- 
culars including the plea of the accused 
.and his examination (if any). It there- 
fore follows that it is the duty of the 
Magistrate to record not only tlie plea 
of the accused, but also his examina- 
tion, if any. The words “if aTiy” do 
not imply that it is optional to the 
Magistrate to examine the accused or 
not, but merely imply that where the 
accused has made a statement, parti- 
culars of his examination should be 
'noted. But that is not the same thing 
as recording his examination in full. 

In this particular case, we cannot be 
the first place be absolutely certain 
that the accused were never questioned 
at all, particularly as wo find that in 
the connected case which was decided 
on the same date an abstract of their 
statements was actually recorded, but 
the fact remains that particulars of 
the examination, if any had taken place, 
were not recorded by the Magistrate, 
but only the plea of not guilty was 
noted. But such a defect is at the most 
a mere irregularity which can be cured 
under S. 537, Criminal P. C., unless 
the defect has in fact occasioned a 
failure of justice. It has been held in 
the cases decided by this Court quoted 
above, that the defect of non-compli- 
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ance ^\nth the provisions of S. 342 is 
a mere irregularity which is not fatal to 
the trial unless the accused has been 
prejudiced. 

In the case before us the question 
was whether the accused had cut down 
certain trees belonging to the com- 
plainant who wasthe 7aminrlar. Afterthe 
complainant’s evidence had been closed 
the accused, after pleading that they 
were not guilty, produced evidence to 
show that the trees had not been cut 
down by the accused, but were actually 
cut down by the zamindar himself. This 
evidence has not been believed. There 
was no suggestion in the cross-exami- 
nation of the witnesses for the prosecu- 
tion nor in the defence evidence that 
the trees belonged to the accused them- 
selves or even to any other party. The 
learned Magistrate expressly noted in 
his judgment that it was not contested 
on behalf of the accused that the trees 
belonged to the zamindar. Wc arc 
therefore unable to agree with the 
learned Sessions Judge that there was 
a possibility of the accused denying the 
ownership of the trees if they had been 
specifically questioned about the matter. 
We must therefore liold that the ac- 
cused have in no way been prejudiced 
by either the omission to question them 
generally on the case after the prose- 
cution evidence had been closed or by 
the omission to record the particulars 
of their examination. 

The learned Sessions Judge is clearly 
wrong in thinking that a sentence of 
fine only was illegal. Wc however agree 
with him that the sentence of fine of 
Rs. 50 on each of the four accused 
for the offence of cutting down two 
babul trees worth Rs. 10 is rather 
severe. We accordingly accept this re- 
ference in part and upholding the con- 
victions of all the accused reduce the 
fines imposed upon them to Rs. 15 
each; in default of i)aymcnt of the 
fines they will undergo two weeks’ rigo- 
rous imprisonment each. Out of the 
total amount so realized Rs. 10 will 
be paid to the complainant as com- 
pensation. 

K.S. Beference partly accepted^ 
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SutjAIMan, C. J. and Hachupal 

SiNGU, J. 

Kehar Si7igh — Accused. 

V. 

Kmpero } — Opposite Party. 

Criminal Ref. No. 345 of 1934, De- 
cided on l6th August 1934, from order of 
Sess. Judge, Meerut. 
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U. P. Prevention of Adulteration Act 
(1912), S. 15 — Hearing of case within less 
than seven days from date of service of sum- 
mons is irregularity — If no prejudice is 
caused to accused defect is cured by Cri- 
minal P. C., S. 537. 

Omission to state the name of the prosecutor 
or the particulars of the oSence in the summons 
or a delay in the filing of the complaint or the 
hearing of the case within less than seven days 
days from the date of the service of the sum- 
mons, would certainly be an irregularity, but 
that alone is not sufficient to make the convic- 
tion illegal. These provisions are subject to the 
general provisions of S. 537, Criminal P. C. The 
mere fact that certain particulars are not men- 
tioned in a summons, would not in every case be 
prejudicial to the accused when at the trial he is 
aware of such particulars. On the other hand, 
the hearing of a case within less than seven days 
from the date of the service may in most cases be 
prejudicial to him and he may not be able to de- 
fend himself at such short notice. But where the 
accused has not made any grievance of it either 
before tlie Magistrate or in the grounds of revi- 
sion, he is not prejudiced in any way and the 
irregularity is cured by S. 537 : 1029 Aff 157 ; 

1930 All 595 and 1931 All 705. Hef. [P 220 C 2] 

Govt. Advocate — fov the Crown. 

Judgment. — This is a reference by 
the Sessions Judge of Meerut recom- 
mending that the conviction of the ac- 
cused under S. 4, U. P. Prevention 
of Adulteration Act (6 of 1912), be 
set aside. It appears that the learn- 
ed Magistrate on 17ih December 1933, 
fixed 3rd January 1934, as the date 
for the hearing of the case and ordered 
summons to issue. The summons, how- 
ever was not scr\'ed till 31st December 
1933. The case was heard on 3rd Janu- 
ary 1934, and the accused made no 
protest as to the shortness of the time 
which he had to meet the prosecution 
case. The trial ended and the accused 
was convicted. On his behalf his coun- 
sel never suggested to the trying Ma- 
gistrate that the accused Jiad been pre- 
judiced by the case having been taken 
up at such short notice. He went up 
in revision to the learned Sessions Judge 
and look no fewer than 12 grounds 
but did not suggest that the accused 
had been prejudiced by the date hav- 
ing- been fixed rather early. There was 
ncT point taken that he liad been pre- 
judiced by any omission or irregularity 
in the summons which was served upon 

him. ^ 1 

Section 15, sub-S. (1\ provides that 

no summons shall issue for the attend- 
ance of any accused person unless the 
same is applied for within thirty days 
from the date on which the order has 
been made. But S. 15, sub-S. (2) con- 
tains a mandatory provision that every 
summons shall specify the parcticulars 
of the offence charged and the name 


of the prosecutor; and further provides 
that the day fixed for the hearing of 
the case shall not be less than seven 
days from the day on which the sum- 
mons is served upon the accused. The 
reference is based on two rulings of 
this Court. In 1930 All 595^ (1), Dalai, 
J., considered that the omission to men- 
tion the charge in the summons was 
highly prejudicial to the accused and 
on that ground he set aside the con- 
viction. In 1931 All 705 (2), Pullan, J.,. 
followed the ruling in 1930 All 595 (1), 
and held that the failure to state in 
the summons the particulars of the 
offence charged was fatal to the prosecu- 
tion and set aside the conviction. On 
the other hand, in 1929 All 157 (3), 
Dalai, J., declined to interfere, although 
the complaint had not been filed within 
the time prescribed under S. 15, sub- 
S. (1). 

Although the previsions of S. 15 are 
mandatory and ought to be followed by 
Magistrates, the question is whether, 
if there is some non-compliance, the 
conviction is illegal and should be set 
aside. Now, omission to state the name 
of the prosecutor or the particulars 
of the offence in the summons or a 
delay in the filing of the complaint or 
the hearing of the case within less 
than seven days from the date of the 
service of the summons, would cer- 
tainly be an irregularity, but that 
alone is not sufficient to make the con- 
viction illegal. These provisions are 
subject to the general provisions ol 
S. 537, Criminal P. C.,^ under which 

no error, omission or irregularity in 
the summons can justify the setting 
aside of a finding or sentence or the 
order passed by a Court of competent 
jurisdiction on appeal or in revision, 
unless such omission, error or irregu- 
larity has in fact occasioned a failure of 
ob justice. We would therefore think 
that the mere fact that certain parti- 
culars are not mentioned in a summons, 
would not in every case be prejudicial 
to the accused when at the trial he is 
aware of such particulars. On the other 
hand, the hearing of a case within l«s 
than seven days from the date of the 
service may in most cases be prejudi- 
cial to him and he may not be able 
to defend himself at such short notice. 

But in this particular case the ac- 
cused jn^ver appea rs to have made_a ' 

1. Bansaii Das v. Emperor, 1980 All 695—1930 
Cr C 317=125 I O 503=31 Or L J 866. 

2. Boliia Raghubar Dayal v. Emperor, 1931 All 
705=1931 Cr C 1041=183 I C 418=32 Cr B J 
1031. 

3. Emperor v. Ram Cliaud, 1929 All 157—11^ 1 
870=30 Cr L J 369=50 All 853. 
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grievance of it. When the case was 
called on by the Magistrate on 3rd 
January 1934, there was no protest on 
his behalf that the summons had been 
served only a few days earlier. When 
he went up in revision before the Ses- 
sions Judge, in none of the 12 grounds 
•of revision he took was there any sug- 
gestion that he had been prejudiced. 
Had he been prejudiced, he would cer- 
tainly have raised a ground to that 
effect. In these circumstances, we ac- 
<cpt the finding of the learned Ses- 
sions Judge that the accused was not 
prejudiced in any way. The irregula- 
rity therefore is cured by S. 537, Cri- 
minal P. C. The conviction and sen- 
tence passed on the accused, therefore 
stand. Let the record be returned. 

Order ccordingly. 


dent inaneger would have entered into in the in* 
terest of the family : 1932 P C 182 ; 1928 All 

454, Expl. ; 1932 P C 182, held did not Overrule 
1928 All 454 : Case law discussed. 

[P 224 C 1, 2 ; P 227 C 1] 

ii'- (b) Contract Act (1872), S, 61 — No ap- 
propriation by either creditor or debtor — 
Payment should be applied in discharge of 
debt in order of time and if all are of same 
date, in discharge of each debt proportionate- 
ly — Debtor and creditor. 

The Court should in the absence of any appro- 
priation by either the debtor or the creditor, 
direct that the payment should be applied in 
discharge of the debts in order of time if Lhero he 
such, and if they are all of the same date, in dis- 
cbar<’eof each of such debts proportionately. 

[P.228 C 2] 

(c) Hindu Law — Debts — Manager of ances- 
tral joint family trading business — Loans 
borrowed for business are binding upon en- 
tire joint family including minor members — 
Creditor is not bound to inquire into finances 
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Full Bench 

Sulaimak, C. J. Thom and Eachh- 

pAL Singh, JJ. 

liavi Kath and anothei Defendants 
Appellants. 

V. 

Chiranji Lal and another — riaintilTs 
Defendant — Respondents. 

Second Appeal No. 9l7 of 1932, De- 
cided on 3rd October 1934, from decree 
of Addl. Sub-Judge, Muttra, D - 31st 
May 1932. 

5i« iii (a) Hindu Law — Joint family — Debts on 
mortgage contracted byfather to finance new 
business — Sons are not liable, unless transac- 
tion is for benefit of family and lo benefit of 
estate or is supported by legal necessity 
Fact that it is required for new business is 
not sufficient to avoid son's liability. 

Where the business to finance which money has 
been borrowed by mortgage is a new business, the 
sons are not liable for the payment of the loan 
contracted by the father for this business, unless 
the tran.saction was for the benefit of tlie family 
and to the boncht of the estate or it was sup- 
ported by legal necessity. The question whether 
ihc particular transaction in dispute was for 
legal necessity or was for the benefit of the estate 
and the joint family, is something more than 
the mere question whether the money borrowed 
was required for the puipose.s of a new business. 
The fact that it was re.^uired for a new busine-js 
would not be anv justification. If in addition 
thereto, it could bo shown that there was cither 
a pressure of necessity to continue that business, 
as it was the mainstay of the family or that the 
particular transaction was at the time beneficial 
to the family and the family estate, the transac- 
tion would be supiortcd l»ut. of course, on the 
latter ground. The question whether the trans- 
action was for such benefit or not is a question of 
fact depending on the circmnstauces of the cass, 
and it is for the Court to decide whether it was 
so beneficial and was such as an ordinary pru- 


of business. 

Per Bachhpal Singh, J. — A manager of an an- 
cestral joint family trading business bas full 
authority to take loans and make alienations to 
raise money for the purpose of that business. 
Such a transaction will bo binding on the entire 
joint family including the minor members The 
creditor is not bound to inquire into the finances 
of the business so long as the busines.s forms tho 
purpose of the debt. All th.at is necessary for 
him to see is that the money is really required for 
the proper purpo?ie of the business and there is 
no element of speculation or gambling in tho 
trans,action ; Cose law referred. [P 232 C 1] 

(d) Hindu Law — Joint family — Business 
started by Manager — There is no presump- 
tion that it is to be treated as ancestral pro- 
perty — It depends on facts of each case. 

Per Rachhpal Singh, •/. — There can be no pre- 
sumption that a business started by a manager 
or a coparcener is to be treated as ancestral pro- 
perty. This is a point which is to be decided on 
tho facts orcach case. There may be cases in which 
tho manager of a joint Hindu family starts a 
new business with the aid of joint family funds. 
Then ihore may be cases in which a coparcener 
starting a business may blend it with the joint 
family property. In both these cases tho business 
will be treated as ancestral property. [P 233 C 1] 

(e) Hindu Law — Joint family — Accumula- 
tions of income of ancestral property or pro- 
perty purchased or acquired out of or with 
assistance of ancestral property are ances- 
tral property. 

Per liachhpal Singh, J. — .\ccumulations of 
income of ancestral property, property purchased 
or acquired out of the income or with the assist- 
ance of ancestral property, the proceeds of sale of 
ancestral property, and property purchased out 
of siu-h proceeds are ancestral property. 

C'P 233 C 1] 

(f) Hindu Law — Joint family — Every new 
business started by manager need not be new 
business which is not ancestral — Test is to 
see whether assets or income of joint family 
ancestral fund have been utilized. 

Per liacnhpal Singh, J. — It is not correct to 
say that every now business started by tho 
manager of a joint Hindu family carrying on an 
ancestral trading business is a now business 
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whicli can never be ancestral. The real test for 
deciding whether a business is a new business 
wholly unconnected with the joint family ances- 
tral business, or is an extension of that business 
is to determine the source which supplied the 
money with which the new business was star- 
ted. If the assets or income of the joint family 
ancestral funds are utilized for opening a new 
branch, then, the new Ijranch will form part of 
the old business. On the other hand, if the busi- 
ness is started by a in.inager without any aid 
from the ancestral family assets, then, it will be 
a new business. In that new business, tbe other 
members will have no right nor will any liabi- 
lity attach to them in respect of it. But merely 
because a business has been extended it cannot 
be irjferred that the extension was a new busi- 


ness started by the manager separately. 

CP 233 C 2] 

Bc.m Nama Prasarl, Avibika Prasad 
Duhe and Kanhahja Lal — for Appel- 
lants. 

B. Malik — for Respondents. 

Sulaiman, C. J. — .A suit was broug^ht 
on the basis of a mortgage deed dated 
9Lh December 1918 executed by the 
deceased father of the defendants- 
appellants in favour of the deceased 
predecessor of the plaintifts, whose 
executors the latter are. In the mort- 
gage deed it was recited that money 
was required for the payment of a 
certain antecedent debt and for the 
purposes of two shops located at Mut- 
tra and Delhi respectively. On 28th 
June 1922 a sum of Rs. 3,000 was paid 
by the mortgagor to the mortgagee 
without specifying any part of the 
mortgage debt to which it was to be 
appropriai cd. It is now found that the 
shop in Muttra was a lace shop «and 
was an ancestral business; but. that the 
shop at Delhi was a cloth shop and 
was not ancestral, though it was a 
family business. There is no finding 
a,s to how long this shop had been in 
existence before the mortgage deed 
was executed, but there is a rinding 
that it had been in existence for a 
number of years. The de ence inter aha 
was that there was no l(^al necessity 
for the loan. Both the Courts below 

have decreed the claim. 

The second appeal came up for hear- 
ing before a Division Bench of this 
Court, which has referred two ques- 
tions to the Full Bench for considera- 
tion These may be formulated as fol- 
lows: (1) Whether where the business 
to finance which money has been bor- 
rowed is a family business and the loan 
is for the bcncBt of the family, the 
sons are liable for the rej^yment of 
the loan contracted by the father; and 
(2) whether the payrnent of Rupees 
3 000 should be cons.dercd to be re- 
payment partly of the debt meurred 


for the benefit of the ancestral pro- 
perty and partly of the debt for ad- 
vancing the Delhi business and ap- 
propriated accordingly. 

In earlier cases of this Court a wi- 
der meaning was attached to the ex- 
pression “benefit to the estate.*’ For 
instance in 1920 All 11 (1), Sir Pro- 
moda Charan Bancrji, an eminent 
Judge of this Court, in delivering the 
judgment held that the mortgage debt 
was binding because it was for the be- 
nefit of the estate and the family, al- 
though that could not be a case of 
pressing necessity. This view was fal- 
lowed in several cases. On the other 
hand, there were some later cases in 
which a narrower view was taken that 
the alienation should be only for the 
purpose of saving the estate from some 
threatened injury. There was also some 
conflict of opinion as to the extent to 
which the members of a joint Hindu 
family arc bound by alienations made 
by the father as manager in connection 
with the requirements of a business run 
by him. 

In 1928 All 454 (2). a Full Bench of 
this Court came to the conclusion that 
in order to sustain an alienation of 
joint family property made by the 
managing member of the family the 
transaction must be one which is for 
the benefit of the estate and such as 
a prudent owner would liavc carried out 
with the knowledge available to him 
at the time. Transactions justifiable on 
the principle of “benefit to the estate” 
are not limited to those transactions 
which are of a “defensive character.” 
The previous cases were reviewed at 
some length and principal reliance was 
placed on the rule laid down by their 
Lordships of the Privy Council in 6 
M I A 393 (3), that: 

“The power of the Manager for an infant hei*^ 
to charge an estate not his own, is, under th® 
Hindu law, a limited and quali6ed power. I® 
can only Le' exercised rightly in a case of need, or 
for the benefit of the eotato. But where, iu the 
particular instance, tho charge is one that a pru- 
dent owner would malce. in order to benefit the 
estate, the bona fide lender is not affected by the 
precedent mismanagement of the estate. Tho ac- 
tual pressure on tbe estate, tho danger to bo 
averted, or tho benefit to be conferred upon it, in 
tho particular instance, is the thing to be re- 
garded.” 

1. Tula Ram v, Tulshi Ram, 1920 All 11=60 I 0 
3=42 All S69. 

2. Jagat Narain v. ^Tathura Das, 1928 All 454— 
102 I C 66=60 All 969 (FB). 

3. Ilanuman Prasad Panday v. Mt. Babooee 
Munraj ICoonwaree, (1854-57) 6 M I A 393=18 
W R 81n=2 Suthcr 29=1 Sar 652 (PO). 
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The authority of the case of 1917 
P C 61 (4) was also relied upon and 
the followings passage from p. 443 (of 
39 All. was quoted: 

“In all of the cases where it can be e>tab- 
lished that the estate itself that is under admi- 
nistration demanded, or the family interests 
justified, the expenditure, then those entitled to 
the estate are bound by the transaction.” 

Another passage from p. 444 (of 39 
All) also may be quoted: 

“Although the correct and general principle le 
that if the debt was not for the benefit of an 
estate then the manager should have no power 
either of mortgage or sale of that estate in order 
to meet such a debt, yet an exception has been 
made to cover the caso of mortgage or sale by the 
father in consideration of the an antecedent 
debt.” 

It was held by the Full Bench that 
the benefit to the estate was something 
distinct and different from pressing 
necessity. 

After this pronouncement, in many 
cases of this Court it was held that 
even where pressure of legal neces- 
sity is not established, a transaction 
may be upheld on the ground that it 
was for the benefit of the estate and 
the family which an ordinary prudent 
manager would enter into. c. g., 1931 
All 253 (5) and 1931 All 743 (6). 

In 1932 P C 182 (7). their Lordships 
of the Privy Council then made it per- 
fectly clear that money borrowed by 
the father as manager of a joint Hin- 
du family' for the purpose of a busi- 
ness which was not ancestral was not 
borrowed for legal necessity and a 
mortgage granted as security for such 
a loan was not binding on the minor 
members of the joint family, as it was 
invalid. In that case a business of tak- 
ing contracts from P. W. D. (appa- 
rently a business of a sporadic charac- 
ter in which fresh risk would be in- 
curred as each new contract was ta- 
ken) had been started by two persons 
as managers of the family and it was 
not their ancestral business. As the 
business had been started bv two mcm- 
bers as managers, it might possibly 
have been started with joint funds, but 
it is not quite clear whether the bank 
had suggested that even if the busi- 
ness had not been an ancestral busi- 
ness, it had become joint family pro- 
perty by being blended with other 

4. Sahu Ramcbarandra v. Bbiip Singh, 1917 P G 
61=89 I C 2S0=44 I A 126=39 All 437 (PC). 

5. Faj Kumar v. Mohan Lal, 1931 All 253=131 
I C 872. 

6. ^labesh Prasad v. Jagannath Cbowbe, 1931 
All 743=133 I 0 412. 

7. Benares Bank Ltd. v. Har Narain , 1932 PC 
182=137 IC 781=59 I A 300=54 All 564 
(PC). 
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joint properties. One thing however is 
perfectly clear that on behalf of the 
bank it was not contended that the 
particular transaction had been for the 
benefit of the joint family and the fa- 
mily' estate and the claim docs not 
seem to have been defended on any 
such g'round. Their Lordships, apply- 
ing the principle laid down in 1922 P 
C 237 (8), held that the manager of 
a joint family has no power to impose 
upon a minor member of the family' 
the risk and liability of a new busi- 
ness started by' him and that a now 
business is not within the purview of 
the verses 27 to 29 of Ch. 1 of the 
Mitakshara. In that case the bank had 
failed to prove that it had niado 
reasonable and bona fide enquiries as 
to the ancestral character of the busi- 
ness which had led it to believe that 
the business was ancestral, even 
tliough in point of fact it had not been 
so. Accordingly the amount raised by 
the managers for the purposes of the 
new business was not considered to 
create a charge on the joint family 
property. 

This authoritatue pronouncement of 
their Lordships of the Privy Council 
was the subject of interpretation by 
another Full Bench of this Court in 
1932 All 632 (9). The majority of the 
Judges constituting the Bench held 
that the pronouncement of their Lord- 
ships of the Privy Council finally 
settled the question that money re- 
quired for the purposes of a non-ances- 
tral business is not sufficient in itr;ii 
to justify alienation of family propertv 
and that the money for a new busi- 
ness started even by the father as 
manager of the family' involving, as it 
does risk and liability on the minor 
mcmlDcrs of the family, cannot justify 
an alienation. The majority however 
took the view that althougli the re- 
quirement of a new lousiness was not 
in itself sufficient to justify alienation, 
their Lordshijxs’ ruling did not over- 
rule the derision of the Full Bench of 
1928 All 454 (2). It was accordingly 
held that where the transaction was 
not speculative but was in the best 
interests of the family and for its be- 
nefit which an ordinary prudent mana- 
ger would have made, it would be 
open to a Court to hold that the 
transaction is binding on the other 
members of the family though the loan 

8. Sanyasi Cliaran v, Krishnadhan Barerji, 1922 

PC 237 = 07 1 0 124=49 I A 108=49 Cal SCO 

(PC). 

9. Amraj Singh v. Shambhu Singh, 1932 All G32 

=140 I C 509 (FB). 
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was secured by an alienation of the fa- 
mily property. It was pointed out in 
that case that in 1932 P C 182 (7) 
it had never been suggested on behalf 
of the bank that the business had been 
started for the benefit of the family 
or that it had been necessary for its 
support and maintenance or was ne- 
cessary to save the family from starva- 
tion or ruin, and that accordingly their 
Lordships’ pronouncement did not ne- 
cessarily imply that such considerations 
were altogether irrelevant. The ques- 
tion as to whether that particular 
transaction was necessary for the fami- 
ly or was for the benefit of the fami- 
ly or the family estate was a question 
of fact depending on evidence .^rid 
could not be pressed in appeal, if it 
had not been raised at the trial. 

The view that the Full Bench ruling 
in 1928 All 454 (2) has not been over- 
ruled by their Lordships of the Privy 
Council when delivering the judgment 
in 1932 P C 182 (7). It is further streng- 
thened by the circumstance that al- 
though the case of 1928 All 403 (10) 
was cited by counsel before their 
Lordships, as appears from the report 
on p. 301 (in 59 I A) this Full 
Bench ruling which had partially over- 
ruled the view expressed in 1928 All 
403 (10) was not cited before their 
Lordships at all. It seems clear that 
if any question had arisen as to there 
‘neing a benefit to the family or the 
estate, it is most likely that the Full 
]3cnch ruling also would have been re- 
ferred to. 

It seems to me that the recent pro- 
riounccment of their Lordships of the 
Privy Council in 1934 P C 192 (11) 
also docs not even indirectly over-rule 
the Full Bench ruling. Their Lordships 
have laid down tliat where a managing 
member of a joint family enters into 
a partnership with a stranger the other 
members of the family do not ipso 
facto become partners in the business 
so as to clothe them with all the 
rights and obligations of a partner; in 
such a case the family as a unit does 
not become the partner but only such 
of its members as in fact enter into 
a contractual relation with the stran- 

It has always been a settled law that 
money borrowed for the purposes of 
an ancestral family business is per sc 
'a good justification for alienation of 
! family property. In such jy^_casc Jhe 
10. Inspector Sinsli v. Kbarak Singh, 1923 All 

403=112 I C 881=50 All 77C. 

1 1 T» K P. S. Piebappa Cbottiar v. Cboka- 

liAgam Pillai, 1934 P O 192=150 1 0 802 

(L»C). 


presumption is that the carrying’ on 
of the ancestral business is necessary 
and no further enquiry on the part 
of the creditor is required. As a re- 
sult of their Lordships’ procouncement, 
it is now finally settled that the mere 
fact that money has been required for 
a business newly started by a manager 
or the jfather is not in itself sufficient 
to justify an alienation of the family 
property. But it has never so far been 
held that the need of a newly started 
business taints the transaction with il- 
legality so much that even if there 
be other circumstances they would be 
of no avail in validating the transac- 
tion. It seems to me that the ques- 
tion whether a particular transaction, 
even though the money was required 
for the purposes of a new business, 
was for legal necessity or for the be- 
nefit of the estate in the family is a 
somewhat distinct question. Where the 
new business is the separate proper- 
ty of individual members of a joint 
family, it is quite obvious that 
money required for its purposes c^n 
never be for the benefit of the fa- 
mily or of the family estate at all.^ 
In such an event an alienation of the, 
family property would be wholly un- 
justified* On the other hand, if the 
business, though not ancestral, had 
previously become the joint family 
business, then there may be circum- 
stances under which money required 
for such business may either be for 
legal necessity or for the benefit of 
the family and the family estate. 

The interest of the members of the 
family in a business is property ^]ust 
as the rights in any other kind of 
nroDcrty. It has been laid down by 
their Lordships of the Privy Council 
in many cases tliat separate property 
of a member of a family can by 
blendinig become joint family proper- 
ty and that for such an effect to be 
produced it is not necessary that the 
consent of all the other members of 
the family, some of whom may be mi- 
nors and therefore incapable of giving 
consent, must be obtained as a con- 
dition precedent. See: 29 All 244 (12), 
1917 P C 12 (13), 1917 P C 128 (14) 
and 1923 P C 57 (15). 

iTTal Babadur“ v. Kanbaiya Lai. (1907) 29 All 

244=34 I A C5 (PC). ^ ^ 

13. Surai Narain v. Ratan Lai, 1917 ^ 0 12-40 

I O 088=44 I A £01=40 All 159 — 20 O 0 211 

14 ^Radiia Kant v. Nazma .Bogam, 1917 P O 128 
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In 16 A L J 281 (16) (at p. 294) 
their Lordships of the Privy Council 
remarked as follows: 

“The qucsHon wbethor a man who li^xp) enin" 
*to be a mcinbor of a ioint f ’milv c arried on his 
business, wlialevor it was, personally for his own 
porsonaf benefit wifhotit dolrimentto the joint 
•family fund, or cairiodon such Vmsiness as a 
anember of the joint family for the benefit of the 
joint family, is a question of fact to be deter- 
anined on Iho cvi<icnce.” 

This undoubtedly implies that even 
■SLT\ apparently new business carried on 
Ly a member of a family may be a 
jo>int family property. In 1927 P C 
121 (17) their Lordships of the Privy 
’Council explained that a joint family 
business is a business carried on with 
joint family funds for the benefit of 
the jo lit family and the properties of the 
joint family, both moveable and im- 
xnovable including the shares of mi- 
nor members of the family, are liable 
for the debts incurred in carrying on 
the business.^ But in that case, as the 
minor plaintifl's liad apparently suc- 
'ceeded to the business, it might be said 
that so far as they were concerned, it 
\vas an ancestral business, though pos- 
sibly not so in the case of some of 
the other members. 

In the case of a joint family busi- 
ness where it is necessary for its pro- 
per conduct that money should be 
borrowed from time to time, it is 
within the authority of the karta to 
borrow money for the purposes of the 
family business: See 1934 P C 4 (18). 

The cases in Bengal are generally 
tinder the Dayabhaga law, which con- 
fers power on each co-parcener to 
transfer his share. In the Madras Pre- 
sidency also the interest of the mort- 
gagor is regarded as being validly 
transferred. In the Punjab, cases are 
governed mostly by the Customary 
law. In the Bombay Presidency also, 
•cases under the Mitakshara law are 
rare. It is only in these Provinces tliat 
the question assumes an acute form 
inasmuch as hundreds of cases arc de- 
cided every month by the subordinate 
Courts in which the question of the 
authority of the father as manager to 
raise money for a joint family business 
as distinct from an ancestral business 
and his separate business, is almost 
invariably raised. 

Although the alienation of joint fa- 

IG. Metbaram Ramrakbioinal v. Rew.a Cband 
Ramrakbtomal, 1917 P C 105=1-1 I C 200 = 45 
I A 41=45 Cal 000=10 A L J 2^1 (PC). 

17. Nianmt Rai v. Pin Dayal. 1927 P C 121=101 
I C 373=54 I A 211=8 Lah 507 (PC). 

.18. Abdul Majid Khan v. Sharaswati Bai, 1934 
P C 4=147 I C 1=01 I A 90=30 N L R 00 
(PC). 
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mily property merely for the purposes 
of a newly started business is not 
justifiable, there is really no prohibi- 
tion against a manager of a joint fa- 
mily in respect of starting a new busi- 
ness. Indeed, it is the commonest 
thing in this Province to start such 
new businesses. It may be started with 
the joint family funds or with -sepa- 
rate funds and may possibly at the 
outset be the separate property of the 
manager, but if other kinds of pro- 
perties can, by the conduct of the par- 
ties and by the blending of their in- 
come with the income from the joint 
properties, become joint property, 
there seems to be no good reason for 
holding that the interest of a parti- 
cular member of a family in a business 
or a mill or a factory can never be- 
come joint property by being thrown 
into the common stock. A business 
started by a father might have been 
run for decades and the members of 
the family may in fact be taking part 
in its conduct and the family may even 
be maintained solely with its income, 
and joint funds might have been uti- 
lised for its purposes from time to time. 
In such an event it may be impossible 
to hold that the business still re- 
mains the -separate property of the ma- 
nager who started it originally and can 
never form the subject of partition 
between him and the other members. 
Such a view would amount to holding 
that a manager can appropriate joint 
funds and start a business of his own 
which he can keep separate and over 
which he can always possess full dis- 
posing power with the right to alie- 
nate or gift it to anyone he likes, 
without his right being questioned by 
the other members of the family, and 
can also prevent it from being brought 
into the common stock at the time of 
a partition. It would become impos- 
sible for a manager to invest any sur- 
plus joint fund, that there may be, 
in stocks or shares in any concern, or 
the other members can take all the 
gross assets, without undertaking the 
liabilities. 

, . , . . . an absolute 

prohibition against the -starting of a 

new business or newly taking shares 
in an existing business, the family may 
have to be tied down to the ancestral 
business only, which may cease to be 
profitable, and therefore so lono- as 
there is some minor member of*" the 
family alive, it^ would be impossible to 
divert the activities of the family to 
any other line. As sons and grandsons 
are m being, there may almost always 
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be some minor member of the entire 
family existing- and accordingly it may 
for many generations become impos- 
sible to start a new business. But as 
laid down by their Lordships of the 
Privy Council, alienation for money re- 
quired for such a new business is not 
justified merely because it is a busi- 
ness started by the manager. The want 
of authority really is as regards the 
alienation of family proi>erty for the 
purposes of a new business, and not 
that there is any absolute prohibition 
against the starting of a new busi- 
ness. 

It is contended that the expression 
“for the sake of the family” occurring 
in the Mitakshara is ejusdem generis 
with what precedes it, and must be 
confined to the case of “compelling ne- 
cessity only.” Now the text of Bra- 
haspati quoted in the Mitakshara was 
not confined to the father or mana- 
ger only, but would apply to any co- 
parcener described as “a single indi- 
vidual.” Taking the text literally, it 
would authorise a junior member to 
alienate property for the purposes be- 
hind the back of the manager. The 
learned counsel for the appellant con- 
cedes that the judicial interpretation 
put on the text in some cases has not 
been to follow the words literally and 
give to a junior member any such au- 
thority. The expression “for the sake 
of the family” occurring in this text 
has been judicially interpreted to liave 
a wider meaning than mere pressure of 
necessity. Taken literally it is more 
comprehensive than even “benefit to 
the estate.” The expression is wide in 
scope, and even if it has been too 
widely interpreted, there are many 
other matters in the Hindu law where- 
in a long course of decisions have es- 
tablished propositions perhaps not in 
strict accordance with the Hindu texts 
if taken literally. For instance, a dis- 
tinction has been drawn between a 
voluntary alienation by the father 
which may be impugned on the ground 
of want of necessity and an involuntary 
auction sale to a third party which c^ 
be impugned only on the ground of the 
debt being tainted with illegality or 
immorality; or again, the non-liabUity 
of Hindu sons for the payment of their 
father’s debts which are incurred after 
separation; as also alienation in lieu 
q£ antecedent debt. Reliance is next 
placed on the commentary on this text 
by the author of the Mitakshara and 
it is urged that the illustrations given 
therein are exliaustivc, and therefore 
exclude the plea of benefit of tlie fa- 


mily as distmct from compelling ne- 
cessity. But illustrations are seldom in- 
tended to be exhaustive, e. g., 12 M 
I A 448 (19), where the enumeration 
of bandhus in the Mitakshara was 
held to be illustrative and not ex- 
haustive). The -statement of the law 
in 6 M I A 393 (3) was based on 
a liberal interpretation of the words 
“kutumbarthe” (for the sake of the 
family) and although that was a case 
of a manager of a minor, the law has 
always been understood to apply an<i 
has been invariably applied to mana- 
gers of joint families. 

That the words “for the sake of the 
family,” have a wider meaning than 
mere compelling of a necessity would! 
also appear from the following conside- 
ration: It is now well settled on the 
authority of the ruling of their Lord- 
ships of the Privy Council that money 
required by a manager for an anc^- 
tral business is justified and alienation 
in lieu of it is binding on the other 
members. There is no text of the 
Mitakshara which specifically refers to* 
the needs of an ancestral business. Ac- 
cordingly its justification rests entirely 
on the same verses 27 to 29 of Ch; 
1. There can be numerous occasions 
where there may be no compelling ne- 
cessity to raise money for an ances- 
tral business. There may be plenty or 
funds in hand and yet the manager 
may borrow more money for the b^- 
ness, or it may be tliat he may feel 
it beneficial to enlarge the business 
though not unduly. In such circum- 
stances it may be most difficult to hold 
that there existed a compelling neces- 
sity which acted as a pressure ^dr 
which was tantamount to le^pal necessity. 
Borrowing on such occasions can only 
be justified on the supposition that the 
transaction was for the benefit of the 
family inasmuch as it was carried out 
in connection with the family busine^ 
which a prudent owner would conti- 
nue. To hold therefore that the words 
“for the sake of the family” have 
not a wider scope would be almost 
destroying the very basis of ^e rm- 
ings under which money required for 
an ancestral business is considered to^ 
be fully justified. — ‘ 

The view that “benefit” is something 
different from “compelling necessity 
finds some support from the remarks 
of their Lordships in 1934 P C 192 
(11). While considering the argument 
that tlie defendant’s liability to the ex- 
tent to which the family benefited, 

19. Girdhari Dali Roy v. Bengal Governi^nt,. 
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their Lordships did not simply reject 
the contention, but thought it fit to 
examine the evidence and came to the 
conclusion that the evidence was very 
meagre and that there was no evi- 
dence as to the extent of such benefit. 

It seems to follow that the question 
whether the particular transaction in 
dispute was for legal necessity or was 
for the benefit of the estate and the 
joint family, is something more than 
the mere question whether the money 
borrowed was required for the pur- 
poses of a new business. The fact that 
it was required for a new busi- 
ness would not be any justification. If 
in addition thereto, it could be shown 
that there was either a pressure of 
necessity to continue that business, as 
it was the mainstay of the family or 
that the particular transaction was at 
the time beneficial to the family and 
the family estate, the transaction would 
!be supported but, of course, on the 
Uatter ground. The question whether 
’the transaction was for such benefit 
or not is a question of fact depend- 
ing on the circumstances of the case, 
and it is for the Court to decide whe- 
ther it was so beneficial and was such 
as an ordinary prudent manager would 
have entered into in the interest of 
the family. 

The second question is how the pay- 
ment of Rs. 3,000 towards the mort- 
gage debt is to be appropriated. The 
contention on behalf of the defendants 
is that the whole of it should go to- 
wards the discharge of that part of 
the debt which was binding on the 
mortgaged property and that no por- 
tion of it should be set off against the 
other part for which the family pro- 
perty was not liable. On the other 
hand, it is contended on behalf of the 
plaintiffs that if the whole of this sum 
is not to go towards the payment of 
the unsecured portion of the debt, 
then there should at least be an ap» 
portionment. 

So far as the English Law is con- 
cerned, it seems to be well settled 
that a creditor is entitled to make an 
appropriation even during a pending 
action: see the case of (1905) 1 KB 
715 (20). It was held by a TBench of 
this Court in 1915 All 378 (21), that 
an appropriation of payment must be 
made by the debtor at the time of 
paying and by the creditor at the time 
of receiving the money. If neither of 

20. Sevmour v. Pickett-, (1905) 1 K R 715=74 L J 
K B 413=92 L T 519. 

21. Kundan Lai v. Jagannath, 1915 All 378=30 

I C 92=37 All 649. 


them makes the appropriation the law 
appropriates the payment to the 
earliest debt. The facts of that case 
were somewhat different, and it was 
the debtor who was insisting that the 
payment should go towards the earliest 
debt. But this view has been expressly 
dissented from in the other High 
Courts, and the various cases are sum- 
marised in a judgment of the Calcutta 
High Court in 1934 Cal ‘40 (22). 

Reading Ss. 59, 60 and 61 together 
it is clear that iSo far as the 
right of the debtor to make the ap- 
propriation under S. 59 is concerned, 
it can be exercised only when a debtor 
makes tlie payment with the express 
or implied intimation that the payment 
is to be applied to the discharge of 
a particular debt. It would follow that 
this intimation, express or implied, 
must be made at the time when the 
payment is rnade. On the other hand, 
under S. 60 it is only when the deb- 
tor has omitted to intimate and there 


are no other circumstances indicating 
to \vhich debt the payment is to be 
applied^ that the creditor may apply 
it at his discretion to any lawful debt. 
This discretion obviously is to be 
exercised if the debtor lias omitted to 
give an intimation and where there are 
no other circumstances. It seems to 
me that the creditor need not exer- 
cise this right at once, but he can at 
his discretion exercise it ev^en later. 
There is nothing in the section parti- 
cularly as a past perfect tense “Ixas 

has been used, to indicate 
that the creditor loses this right if he 
does not exercise it at the very time 
when the payment is received. In many 
cases it may be impossible to make the 
appropriation there and then, for in- 
stance, when the payment is made at 
a time when the amounts due under 
the various heads are not known and 
the account books are not easily acces- 
sible. Now, -when neither the debtor 
nor the creditor has made any ap- 
propriation, then under S. 61 it is a 
duty of the Court to apply the pay- 
ment in discharge of the debts in or- 
der of time, and if the debts are of 

in discliarge of ea^' 

pro po rt lona t ely . 

It is contended on behalf of the de- 
fendants that S, 61 in terms cannot 
apply to this case because here there 
are not more than one debt, but there 
was one debt only. But although the 
loan was one, the purposes for which 
t he amo unts were taken were differ- 

22. Kunjaraohan Shaha Podd^T^ltarunakanta 
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ent. Even though the section may not 
in terms apply to the present case, 
there can be no doubt that the prin- 
ciple underlying that section must ap-r 
ply. This principle has been applied 
by their Lordships of the Privy Coun- 
cil to the appropriation by the Income- 
tax Commissioner of certain payments 
towards the interest which accrued on 
the amount due, although the prin- 
cipal and interest would strictly speak- 
ing constitute only one debt: vide 1933 
P C 108 (23). It is also clear from 
that case that the Income-tax Com- 
missioner could not possibly have made 
the appropriation immediately the 
amount was paid. It was only when the 
accounts for the year were made up 
that credit was given for the sum and 
the interest due was reduced. 

In the present case, although on the 
one hand this money appears to have 
been raised by a sale of a part of 
the mortgaged property, which was an- 
cestral, there is nothing to show that 
the creditor was informed of the 
sources at the time when the payment 
was made. Again one part of the debt 
was due from the mortgagor personal- 
ly and another part from him in his 
representative capacity as manager of 
the family. Therefore, it might well 
have been argued that the creditor was 
entitled to appropriate the payment 
towards the discliarge of the debt due 
personally from the person who made 
the payment rather than the debt due 
from him in his representajtive capacity. 
Again one part of the debt was so to 
say an unsecured debt ; whereas the 
other was a secured debt. The period 
of limitation for the unsecured debt 
would have expired in about two years 
time; whereas the period of limitation 
for the other debt would not have ex- 
pired till after about eight years. The 
mortgagee did not in fact bring any 
suit for recovery of the unsecured debt 
before the expiry of the prescribed 
period. This also might well have 
been made the basis of an argument 
that the creditor would be justified in 
making the appropriation towards the 
unsecured debt in preference to the 
secured debt. 

But this position was not taken up 
in the Courts below, and the learned 
advocate for the plaintiffs before the 
Division Bench confined his argument 
to the proportionate appropriation of 
Rs 3 000 towards the two parts of 
the mortgage debt. It is the refore un- 

23 ~Co"nimissioner'~of Income-tax, Bihar and 
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necessary to consider the larger ques- 
tion whether there would be any pre- 
sumption as to the way in which the 
mortgagee should be deemed to have 
made the appropriation in the eye of 
the law. On the principle underlying 
the provisions of S. 61 it seems that 
the Court should in the absence of any 
appropriation by either the debtor or 
the creditor, direct that the payment 
should he applied in discharge of the 
debts in order of time if there be 
such, and if they are all of the same 
date, in discharge of each of such 
debts proportionately. 

The learned counsel for the defen- 
dants-appellants has relied strongly on 
18 Cal. 302 (24). But in 

that case no question of 
appropriation really arose, the main 
question being whether there should 
be a deduction on account of the fact 
that part of the rents of the estate 
had been received by the agent of the 
plaintiff. Apparently there was along 
with the mortgage another transaction 
of lease and the plaintiff’s principal 
man of business had received on ac- 
count of the arrears of rent a sum 
of Rs. 10,000. Their Lordships held 
that this sum should be deducted from 
the amount claimed by the mortgagee 
on accoxmt of the payment of the Gov- 
ernment revenue and maintenance al- 
lowance to the widow in the account 
and that the balance could be recover- 
ed. I do not think that that case in 
any way helps the appellants. 

In my opinion therefore the sum 
of Rs. 3,000 which was paid by the 
mortgagor should be split up into two 
portions of Rs. 2,000 which should be 
assumed to have gone to discharge a 
part of the secured debt, and a sum 
of Rs. 1,000 which should be deemed 
to have gone towards the discharge of 
the unsecured portion of the debt. 

Thom, J. — I concur. Had the deci- 
sion in 1928 All 454 (2) stood alone, 
there could have been no question 
that the mortgage executed by the ma- 
nager of the joint family was binding 
upon the minor members of the fa- 
mily. It was contended however t^t 
this decision has been by implication 
over-ruled by the Privy Council m 
their decision in 1932 P C 182 (7)* 

In that case however the question or 
whether the money was borrowed for 
the benefit of the family does not ap- 
pear to have been raised. The pl^ 
that the money was borrowed for the 
benefit_of the famil y wa s not taken m 
24. Budha Mai v. Bhagwan Das, (1891) 18 Ca 
302=17 I A 392=6 Sar 632 (PC) . 
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the pleadings and no evidence was led 
upon the point. The matter therefore 
was not considered by the Privy 
Council. 

The decision in 1928 All 454 (2) fol- 
lowed the decision of the Privy Coun- 
cil in 6 M I A 393 (3). That deci- 
sion is clear authority for the pro- 
position laid down in 1928 All 454 (2). 

The decision in that case is by a 
Full Bench of this Court. In my 
judgment in the Benares Bank case 
the Privy Council never intended to 
lay dowTi the general proposition that 
a loan taken by the manager of a 
joint Hindu family for the purpose of 
starting a new business could never 
be binding upon the minor members 
of the family. There is ample autho- 
rity, not only in the original texts but 
in the decisions of the Privy Coun- 
cil and of this Court, for the pro- 
position that where the starting of a 
new business is a prudent step ta- 
ken by the manager of the family for 
the benefit of the family a loan taken 
for this purpose or for the carrying 
on of the new business is a valid loan 
and is binding upon the minor mem- 
bers of the family. Indeed it would 
be most unfortunate if the law were 
othenvise. In the present economic 
and social state of the development of 
this country it must often be abso- 
lutely necessary in the interests of the 
joint Hindu family and for the pur- 
pose of coniserving the estate of tliat 
family not only to discontinue an old 
ancestral business but to embark upon 
a new business, and for that purpose 
to negotiate loans. 

I agree that the sum of Rs. 3,000 
repaid should be in this case appro- 
priated proportionately to the discharge 
of the secured and the unsecured debt. 
The point raised in this branch of the 
case is not in terms covered by S. 61, 
Contract Act, but in my judgment 
the principle underlying that section 
should be applied. Learned counsel for 
the plaintiffs has not contended, as in 
my view he could reasonably have con- 
tended, that the sum repaid by the 
borrower should be applied in the 
first instance to the discharge of the 
unsecured debt. He has contented him- 
self with the claim that the sum of 
Rs. 3,000 should be applied propor- 
tionately to the discharge of both the 
secured and unsecured debt. We 

therefore do not decide the general 
question as to whether where no ap- 
propriation is made either by the 
borrower or the lender sums repaid 
'should be applied in the first' instance 


to ‘the discharge of that part of a 
debt which may be unsecured. 

Rachhpal Singh, J. — I agree. My 
Lord the Chief Justice has consider- 
ed the principal question involved in 
this case in his elaborate and exhaus- 
tive judgment and I am in entire 
agreement with him in holding that 
the view taken in the Full Bench rul- 
ing in 1928 All 454 (2) has not been 
overruled bv the ruling of their Lord- 
ships in 1932 P C 182 (7). 

In 1932 All 632 (9) the question 

which has been re-agitated before us 
had come up for consideration before a 
l^ull Bench. The majority view was 
that the 1932 P C 182 (7) had not 
overruled the Full Bench case re- 
ported in 1928 All 454 (2). 

In a recent ruling of their Lordships 
of the Privy Council 1934 P C 192 
(11), there arc observations which 
support the view taken by the Full 
Bench in 1928 All 454 (2). These ob- 
servations go to show that where a 
creditor seeks to enforce his ^ claim 
against a minor member, of a joint fa- 
mily in respect of money due from the 
manager of the family, the question 
as to whether or not the loan bene- 
fited the joint family will be the de- 
ciding factor in the case. 

A perusal of the ruling of their 
Lordships of the Privy Council in 1932 
P C 182 (7), shows that there were 
three points on which their Lord- 
ships gave their decision. These points 
were: (1) It was contended that a new 
business, which had been started by 
two managers of the joint family, was 
ancestral and therefore, the minor 
members of the family were liable for 
the debt due. Their Lordships, after 
a consideration of the evidence in that 
case, came to the conclusion that the 
business in that case was not ances- 
tral. (2) Another point taken by the 
appellants in that case was that a 
business started by the father as ma- 
nager, even if new must be regard- 
ed as ancestral. Their Lordships re- 
jected this contention. (3) Another 
point urged was that even if the busi- 
ness was not ancestral, the transac- 
tion was binding because the appel- 
lants had made reasonable and bona 
fide enquiries which led them to be- 
lieve that the business was ancestral^ 
and that there was necessity for rais- 
ing the money for the purpose of the 
business. Their Lordships, on the 
evidence produced in that case came 
to the conclusion that the appellants 
had failed to prove that they had made 
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reasonable enquiries as to the charac- 
ter of the business. 

These are the only three points de- 
cided by their Lordships of the Pri- 
vy Council. I am clearly of opinion 
that the question, as to whether or 
not the transaction was for the bene- 
fit of the family, was never decided 
in 1932 P C 182 (7). As remarked 
by King, J., in 1932 All 632 (9h (at 
p. 908), in 1932 P C 182 (7): 

“It was nob even argued and presumably 
therefore it was not even arguable- upon the 
facts that it was a prudent transaction, or for the 
benefit of the estate.** 

It appears to me that there is no 
justification for the contention that the 
Full Bench case 1928 All 454 (2), has 
been overruled by implication as a re- 
sult of the decision of their Lordships 
in 1932 P C 182 (7). 

In my opinion, the real question ac- 
tually decided by their Lordships in 
1932 P C 182 (7) is that a Hindu 
father, acting as a manager of the 
joint family, cannot make an aliena- 
tion which might bind the minor 
members, when money is advanced to 
him for the purpose of starting a new 
business and which business is non- 
anccstral. The ruling of their Lord- 
ships will have no application to a case 
where the father, acting as manager, 
borrows money by alienating ' family 
property, for the purpose of financ- 
ing a business which is ancestral pro- 
perty and which has been in existence 
as family business antecedent to the 
date on which the alienation is made. 

Before proceeding further I wish to 
point out that there is a clear dis- 
tinction between transactions made by 
a manager of a joint Hindu farriily 
which docs not carry on any trading 
business and the transaction entered 
into by the manager of joint Hindu 
family carrying on an ancestral trad- 
ing business. Where a manager of a 
joint Hindu family, which does not 
carry on any trade, takes a loan or 
makes an alienation, the creditor has 
to prove that the transaction was ei- 
ther for family necessity or for the 
benefit of the family. But on the 
other hand, where a joint family is 
carrying on an ancestral business as 
traders, then, the creditor has only to 
prove that the money was lent or 
alienation made for the purpose of 
carrying on the ancestral business. It 
is not necessary for him to prove fur- 
ther that the transaction was made for 
the benefit of the family. 

One of the earliest cases on the 


point is 1 B H C R App. 51 (25). It 
was held there that ancestral trade 
descends like other Hindu property 
upon the members of an undivided fa- 
mily. It was further held that: 

“In carrying on such a trade infant members 
of the family will be bound by the acts of the 
manager which 'are necessarily incidental to and 
flowing out of the carrying on of that trade and 
that the manager can pledge the property and 
credit of the family for the ordinary purpose of 
that trade, and third persons dealing bona fide 
with such manager are not bound to investi- 
gate the status of the family, minor members 
being bound by the necessary acts of the 
manager.** 

This proposition of law has been 
quoted by Sir D. Mulla in his Hindu 
Law, Edn. 7, p. 282. He 'has how 
ever in his book substituted the words 
“mortgage or sell” for the word 
“pledge” used in the above cited ruling. 

I find myself in agreement with the 
following observations made in 1 B 
H C R App. 51 (25); 

“The general benefit of the undivided family 
is considered by Hindu law to be paramount to 
any individual interest and the recognition of a 
trade, as inheritable property, renders it neces- 
sary for the general benefit of the family that 
the protection, which the Hindu law generally 
extends to the interest of a minor, should be so 
far trenched upon as to bind him by acts of the 
family manager necessary for the carrying on 
and consequent preservation of that family pro- 
perty ; but that infringement is not to be car- 
ried beyond the actual necessity of the case.*’ 

The next case to which I wish to re- 
fer is 34 Bom 72 (26), Chandavarkar, 
J., m his judgment expressed the fol- 
lowing opinion: 

“The rule of Hindu law that debts contracted 
by a managing member of a joint family are 
binding on the other members only when they 
arc for a family purpose is subject to at least 
one important exception. Where a family car- 
ries on a business or profession and maintains 
itself by means of it, the member who manages 
it for the family has an implied authority to 
contract debts for its purposes, and the creditor 
is not bound to inquire into the purpose of the 
debt in order to bind the whole family thereby, 
because that power ^is necessary for the very 
osistonco of the family.*' 

The law on. the subject is dis- 
cussed with much learning in this 
ruling by Chandavarkar, J. The r^- 
son for vesting the r^nager of a joint 
family ancestral trading firm is stated 

by him to be this; , 

“Under the Hindu law a joint family wbion 
carries on a trade banded down from its ances- 
tors becomes a trading family ; trade being one 
of its Kulachar it attracts to itself all the neces- 
sary incidents of trade. ’*_ - 

25. Ramlal Thakursidas v. Lakhshmichand, 

(1862-65) 1 B H C R App 51, 

26. Raghunathji Tarachand v. Bank of Bomoayi 

(1910) 31 Bom 72=2 I 0 173. 


Eam Nath V. Chiranji Lal (FB) (Rachhpal Singh, J.) Allahabad 231 


1935 

The learned Judge cites *several 
texts of Hindu Law in support of his 
view. At one place in his judgment 
the learned Judge observ’es: 

“The reason of this must be that it is mer- 
•chants alone who know best what the rules of 
their profession, adopted in the interest of trade, 
•are. The implication is that such rules must be 
followed in the interest of trade. Nowhere is it 
■Stated that these rules do not apply to a joint 
•family carrying on a trade as its Ivulachara or 
dlamily business merely because it occupies also 
«the status of a joint family.” 

In 1918 Mad 708 (27), Sadasiva 

Aiyar, J., held tliat the ordinary pre- 
sumption in the case of a trading 
caste or family is that the entire fa- 
mily credit and all the joint family 
^properties are embarked in the busi- 
ness even as regards the minor mem- 
bers. It appears to me tliat when a 
■joint family carries on an ancestral 
business it gives out to the world that 
'the manager of the family has the 
-power to carry on the business on its 
behalf. If this were not so, then, it 
will be difhcult for the manager to 
carry on the trade as other people 
-would not have dealings with it. In 
my opinion, it is not open to minors 
in such a family to say that the trans- 
actions made by the manager in the 
■ordinary course of business are not 
binding on them. The reason is that 
the business is carried on on the cre- 
dit of the family property. The fa- 
mily property is held by the profits 
earned in the business and it would 
-therefore be unjust to hold that mem- 
bers who were being maintained by 
the profits made out of the business 
should not be liable for the debts in- 
curred for the carrying on of that 
■very business. 

I wish to emphasise, even at the 
lisk of repetition, that there is a dif- 
ference between transactions to which 
a manager of a joint Hindu family 
•which has no ancestral trading busi- 
ness is a party and transactions made 
by the manager of a joint Hindu fa- 
mily which is doing ancestral trade 
business. The reason is obvious. When 
a creditor lends money to or accepts 
an alienation made by a member of 
a joint Hindu family, he is aware or 
•ought to be aware that the manager 
is dealing ^vith the property owned by 
several coparceners. He is supposed to 
know that under the Hindu Law, the 
■karta of the family can borrow money 
-or make alienations only where there 
is a family necessity or where money 
is required for the benefit of the es- 
iJ7. Malaiperumal Ohobtiar v. Arunachalla Oliet 

liar, 1918 Mad 700=41 I C 224. 


tate. If he lends money to the kar- 
ta of the family without satisfying 
himself whether there is a necessity for 
the loan, he does so at his own risk. 
If it is found that the loan taken by 
the karta of the joint family was not 
for the benefit of the joint family or 
for family necessity, then, he must 
lose. But different considerations will 
prevail when the manager of an ances- 
tral joint family business, acting _ as 
manager of the business, enters into 
a transaction with a third party. Here, 
the income of the trade is the only 
source which maintains the joint fa- 
mily. When the joint family carries on 
an ancestral business it gives out to 
the world that it will carry on busi- 
ness exactly on the same terms as 
any other firm. In the words of Chan- 
davai'kar, J., 34 Bom 72 (26): 

“The implication is that such rules must be 
followed in the interest of trade and nowhere is 
it stated that these rules do not apply to a joint 
family carrying on a trade as its Kulachara or 
family business merely because it occupies also 
the status of a joint family.” ^ ^ 

The manager in the case of a joint 
ancestral trading business, lias an im- 
plied authority to contract debts for 
its purposes, and the creditor is not 
bound to enquire into the purpose of 
the debt in order to bind the whole 
family. It will be impossible for a 
joint family doing ancestral trading 
business to carry on the business, if 
its manager is not to have authority 
to contract debts for the purpose of 
the business the reason being that 
that power is necessary for the very 
existence of the family. In such a ca^ 
all that a creditor has to prove is 
that the family was doing ancestral 
trading business and that the money 
was required for the purpose of that 
business. 

There may be cases in which an an- 
cestral joint family business which at 
one time was yielding a handsome in- 
come which maintained the entire fa- 
mily in comfort might have to be run 
at a loss. It may be necessary for the 
manager to take a loan for estab- 
lishing the business, but the effort may 
prove to be futile. In such a case it will 
be wrong to hold that the other mem- 
bers of the joint family would not be 
bound by the loan taken by the ma- 
nager. If the business had become 
profitable once again, all the mem- 
bers of the family would have been 
benefited by it. It would not be right 
to hold that as the attempt to im- 
prove it had failed so the other mem- 
bers of the joint family were not Yu 
able for the loan contracted by the nia- 
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nager. A recent ruling of their Lord- 
ships of the Privy Council reported 
in 1927 P C 121 (17) may be referred 
to in this connection. Their Lordships 
held that in an ancestral joint family 
business which is carried on for the 
benefit of the joint family, the entire 
property of the joint family is liable for 
the debts incurred by the manager in 
carrying on the business. It was fur- 
ther held that where a joint family 
business had resulted in a loss, it was 
for the manager to decide whether it 
would be better to raise more money 
to put into the business, or to close 
it down, and a lender or purchaser 
was not bound to enquire into or prove 
the reasonableness or soundness of the 
manager’s decision and action. An- 
other case on the point is 1931 P C 
136 (28). A very recent case on the 
point is reported in 1934 P C 4 (18). 

On a consideration of all the cases 
cited above, it will appear that a ma- 
nager of an ancestral joint family 
trading business has full authority to 
take loans and make alienations to 
raise money for the purpose of that 
business. Such a transaction will be 
binding on the entire joint family in- 
cluding the minor members. The cre- 
ditor is not bound to enquire into the 
finances of the business so long as the 
business forms the purpose of the debt. 
All that is necessary for him to see 
is that the money is really required 
for the proper purpose of the business 
and there is no element of speculation 
or gambling in the transaction. 

In the case before us, it appears 
that the joint family carried on two 
businesses. One at Muttra and the 
other at Delhi. It has been found that 
the Muttra business was ancestral. If 
the creditor can establish that money 
was advanced to the manager for the 
benefit of the ancestral joint family 
business at Muttra, then, in my opi- 
nion the mortgage made by the mana- 
ger will certainly bind the minor mem- 
bers of the joint family. I would go 
further and hold that the transaction 
will be binding without the proof of 
“benefit to the estate” provided that 
the creditor can prove that the loan 
was taken by the manager of the 
joint family business for the proper 
purpo'^e of financing the ancestral joint 
family business. To a case of this des- 
cription the ruling of their Lordships 
of the Privy Council will have no ap- 

piicauon. ^ 

28. Miiraji v. lisitan Ohund, 1U31 

P C 130=132 I C 013=53 I A 173=53 All 190 
(PC). 


As regards the business at Delhi the^ 
lower appellate Court has not. givea 
any finding whether this business was. 
ancestral. All that we know is that this 
business was not inherited by _ the 
joint family as an ancestral business^ 
It appears that it was started by the 
father of the minors some years be- 
fore the date on which the mortgage 
in question was created by him and 
a part of the loan taken was trans- 
ferred by the mortgagor to the ac- 
counts of this Delhi business. If this 
business was new business started by 
the manager of the joint family, then 
the ruling in 1932 P C 182 (7) ^yould 
apply and a loan taken for financing a 
new business ^vill not bind the minor 
members of the joint family. Before- 
the Bench hearing this appeal can de- 
cide the question as to whether or no 
the loan taken for the purpose of this 
Delhi business is binding on the mi- 
nors, it will be necessary to determine 
whether this was a new business start- 
ed by the manager or whether it was 
an ancestral business. The decision of 
this question will depend on the evi- 
dence which the parties might have 
produced or may be permitted to be 
produced in the case. It was argued 
before us on the authority of 1932 P- 
C 182 (7) that every business started 
by a manager of joint Hindu family 
which does not descend by inheritance 
as ancestral business, should be deem- 
ed to be a new business which can ne- 
ver be ancestral. I find myself unable 
to agree with this contention. The 
learned counsel for the appellant relied 
on the following observations made by 
their Lordships of the Privy Councit 
in 1932 P C 182 (7): 

“It was urged on behalf of the Bank that this: 
business was ancestral and that the minors wero- 
liable for the debt to the extent of their interest- 
in the joint family property. On the other hand,- 
it was contended that the business was the per- 
sonal business of Jagannath and the family badi 
no interest in it. Their Lordships have exa- 
mined the evidence, and they consider that the- 
business was started by Jagannath and Raghu- 
nath as managers of the family. The business 
therefore cannot be said to bo ancestral so as to 
render the minors’ interest in the joint family 
property liable for tho debts.’* 

It was on the strength of these ob- 
servations that it was contended that 
this was a rule of universal application; 
to the effect that a new business start- 
ed by a manager of a joint Hindu fa- 
mily can never become ancestral pro- 
perty of the joint family. As I have- 
already stated I find myself unable to 
agree with this contention. The above 
obser\’ations of their Lordships only 
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mean this that there can. be no pre- 
sumption that a business started by a 
manager of the joint Hindu family be- 
comes ancestral property. This propo- 
sition of law is well settled. There can 
be no presumption that a business 
started by a manager or a coparcener 
is to be treated as ancestral property. 
This is a point Avhich is to be decided 
on the facts of each case. It is very 
necessary to bear in mind that the 
case of 1932 P C 182 (7) was one 
in which the joint family had not been 
carrying on any ancestral trading 

business. On the other hand, it was a 
case, in my opinion, of a joint family 
in which there was no ancestral busi- 
ness. It is further important to note 
that in 1932 P C 182 (7), there was 
no plea taken by the Bank that new 
business had become ancestral because 
it had been acquired with the aid of 
the joint family funds. In my opinion 
1932 P C 182 (7) is an authority 

for one proposition only and that is 
that a loan taken by a manager of 
a joint Hindu family for the purpose of 
starting a new business will not bind 
the other members of the joint fami- 
ly. There may be cases in which the 
manager of a joint Hindu family starts 
a new business with the aid of joint 
family funds. Then there may be cases 
in which a co-parcener starting a 
business may blend it with the joint 
family property. In both these cases 
the business will be treated as ances- 
tral property. 

As I have already remarked there 
had been no plea in 1932 P C 182 
(7) that the new business started by 
the managers had been financed by the 
joint family income or had been treated 
by the co-parcener as a joint family 
business; therefore, their Lordships 
were not considering this aspect of the 
case. It appears to me that the law 
on this point is well settled. Accumu- 
lations of income of ancestral property, 
property purchased or acquired out of 
the income or with the assistance of 
ancestral property, the proceeds of sale 
of ancestral property, and property 
purchased out of such proceeds arc an- 
cestral property: Mulla’s Hindu Law, 
p, 246, Edn. 7. 

In the case before us, if it be found 
that the Delhi business was started 
by the manager out of the income of 
the ancestral family business at Mut- 
tra then the Delhi business, according 
to Hindu Law, would be considered 
to be ancestral family business of the 
joint family. A loan taken for the pur- 
pose of financing the Delhi brance 


would be binding on the minors if the 
creditor is able to establish that the 
loan was taken for the purpose of the 
business. It is not correct to say that 
every new business started by the ma- 
nager of a joint Hindu family carry- 
ing on an ancestral trading business 
is a new business which can never be 
ancestral. There are in this country 
any number of trading families who 
have an ancestral business v.hich has 
branches at various places. Take the 
following example: A joint family is 
caro'ing on an ancestral trading busi- 
ness at Allahabad. Us mcni]:»crs de- 
cide to open a branch at Naiiiiial, be- 
cause they consider that if a branch is 
opened at Nainital, it will yield ■ t good 
profits. Stocks for the Nainital branch 
are purchased out of the assets held 
by the joint family business at Allaha- 
bad. Can it be said that the business 
started at Nainital is not ancestral fa- 
mily business? I think not. 

The real test for deciding 

whether a business is a 
new business wholly unconnected 

with the joint family ancestral business, 
or is an extension of that business is 
to determine the source whi:Ji supplied 
the money witn which the new business 
was started. If the assets or income of 
the joint family ancestral funds are 
utilized for opening a new brancL, 
then, the new branch will form part 
of the old business. On the other 
hand, if the business is started by a 
manager without any aid from the an- 
cestral family assets, then, it will be 
a new business. In that new business 
the other members will hav'c no right 
nor will any liability attach to them 
in respect of it. But merely because 
a business has been extended it cannot 
be inferred that the extension was a 
new business started by the manager 
separately. In 1932 P C 182 (7) their 
Lordships have referred to one of their 
previous rulings, 1922 P C 237 (8). 
In that case their Lordships held that 
the karta of a joint family cannot im- 
pose on a minor member of it the 
risk and liability of a new business 
started by himself and the other adult 
members. In that case it was found 
that the money had been borrowed ex- 
clusively for the purpose of the or- 
phanage business. Their Lordships fur- 
ther found that this new business was 
neither ancestral nor an extension of 
the ancestral business. These observa- 
tions clearly go to show that the deci- 
sion in the case would have been dif- 
ferent if their Lordships had 
found that the money had been 
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borrowed for the purpose of ancestral 
business or for the purpose of an ex- 
tension of the ancestral business. They 
.add further that there can be an ex- 
tension of the ancestral busines?. I am 
therefore of opinion that the 1932 P 
C 182 (7) would not be applicable to a 
case in which money had been bor- 
rowed or alienation made by the mana- 
jger of an ancestral joint family busi- 
ness for the proper purpose of financ- 
ing that ancestral joint family business. 
The question as to whether in a parti- 
cular case a business newly started 9 r 
old is an ancestral family business will 
depend on the evidence produced in 
■each case. I have discussed this aspect 
of the case at some length though for 
the purpose of answering the refer- 
ence made to the Full Bench it was not 
altogether necessary to do so. My rea- 
son is that I wish to make it clear 
that the 1932 P C 182 (7) will have 
no application to the case before us, 
in case it is found that the alienation 
was made by the manager for the pur- 
pose of the ancestral business carried 
•on by the joint family. On the other 
hand, if the business for which the 
money was borrowed is a new and 
non-ancestral business started by the 
father, then, the sons are not liable 
for the payment of the loan contracted 
by the father unless it be established 
tliat the transaction was for the bene- 
fit of the family and estate or was for 
legal necessity. 

As regards the second point about ap- 
propriation I agree with the view ta- 
ken by the learned Clrief Justice. For 
the reasons given above I agree with 
My Lord the Chief Justice that the 
two questions referred to the r ull 
Bench should be answered as proposed 

•by him. . 

By the Court. — Our answers to the 

questions referred to us are as fol- 
lows: , . _ 

(1) Where the business to finance 

which money has been borrowed 
is a new lousiness, the sons are not 
liable for the payment of the loan con- 
tracted by the father for this business, 
unless the transaction was for the be- 
nefit of the family and to the benefit 
of the estate or it was supported by 
legal necessity. (2) The payment of 
Rs. 3,000 should be considered to be 
repayment of the debt incurred for the 
benefit of the ancestral property and 
partly for advancing the Delhi busi- 
ness and appropriated accordingly. 

K.S, iteference answered. 


A. I. R. 1935 Allahabad 234 

Sulaiman, C. J. and King, J. 

Puran Mal and another Plaintiffs 
Appellants. 

V. 

Shiva Pal and another Defendants 
Respondents. 

Letters Patent Appeal No. 61 of 
1932, Decided on 19th April 1932, from 
order of Niamatullah, J , D/- 26th July 
1932 

Transfer of Property Act (1882), S. 41 

S. 41 does not apply to auction purchasers. 

The transfer spoken of in S. 41 must be a 

voluntary transfer which is affected by an act of 

the ostensible owner. Hence it is not applicable 

to auption purchaser; 1929 All 800, PolU 

[P 235 v) 

S. N. Seth—lor Appellants. 

Panna Lal-^iov Respondents. 
Sulaiman, C. J. — ^This is a plaintiffs 
appeal under the Letters Patent 
a judgment of a learned Judge of this 
Court reversing the decree of the lower 

appellate Court. , 

It appears that one Inayat Khan ana 

his three brothers were entitled ^ to 
5/6 share in a village, the remaining 
l/6th belonged to a lady. 
mortgaging his 1/4 out of the 5/^ 
Inayat Khan made a mortgage of 1/4 
share in the village to the present 
plaintiffs. This came to about 17 bighas 
odd and the remaming 1/4 of l/b 
came to about 2 bighas. SuhsequenUy 
a sale-deed was taken from the lady 
in the names of the sons of Inayat 
Khan and their wives whose names ■^^e 
entered in the revenue papers, me 
defendants, in execution of a money 
decree against the sons and their wives, 
got 1/4 of 1/6 share belonging to the 
lady attached and put up for sale, and 
they purchased it themselves. Now, the 
plaintiffs have brought this suit for sale 
on the basis of their mortgage-d-eed 
and wish to enforce the security against 

the extra share, namely, 1/4 of i/o 
which had been Included m the mort- 
gage, but which at that time did not 
belong to Inayat Khan. In t^ plamt 
there was no reference to b. 4^, x- r. 
Act. and accordingly there tyas no issue 
on this point, but the POint appe^ 
to have been pressed before the 
Court which went into the Question. 

The point was again considered by th 

lower appellate Court and the lotyer 
appellate Court came to the conclusion 
that the plaintiffs were entitled to en 
force their equitable tight under b . 
against the defendants uuct‘on-pur 
chasers. On appeal a learned Judge oi 
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this Court felt that the question of 
5. 43 being- a mixed question of law 
and fact ought to be investigated. He 
accordingly sent down two issues to the 
■Court below for determination with 
liberty to the parties to produce fresh 
evidence. The findings returned by the 
lower appellate Court were to the effect 
that Inayat Khan was the real owner 
and that his sons and their wives were 
mere benamidars and that the plaintiffs 
were entitled to enforce their rights 
against the defendants. 

The learned Judge of this Court, on 
the basis of these findings, came to 
the conclusion that in spite of them 
the suit should fail as regards ^ this 
extra share. The basis of this decision 
is that the word “transferee” in the 
proviso to S. 43 is wide enough to 
■cover an auction-purchaser and that 
therefore the present defendants who 
purchased the property for considera- 
tion and in good faith and without 
■notice of this equitable cliarge are pro- 
tected. He further expressed the opi- 
nion that the defendants, having pur- 
chased the supposed interests of the 
benamidars who were the ostensible 
•owners of the property with the im- 
plied consent of Inayat Khan, are en- 
titled to protection on account of Ina- 
yat Khan’s conduct. In appeal it is 
urged before us that neither S. 41 nor 
the proviso to S. 43 can apply to an 
auction-purcliaser. 

It is significant to point out tliat the 
preamble to the Transfer of Property 
Act, suggests that it was to define and 
amend certain parts of the law relating 
to transfer of property by act of parties 
that the Transfer of Property Act was 
passed. S. 2 (d) also indicates that 
nothing in the Act is to affect any 
transfer by operation of law, or by, 
•or in execution of, a decree or order 
■of a Court of competent jurisdiction 
save as provided by S. 57 and Chap. 4 
of the Act. Both Ss. 41 and 43 are 
based on the principle of estoppel 
where, on a representation made by 
one party and acted upon by another, 
the rights of the latter are prejudiced 
so as to enable him to the benefit of 
the principle of estoppel as against the 
■other. It may therefore be very doubt- 
ful whether the word “transferees” in 
the proviso to S. 43 would expressly 
■cover an auction-purchaser. But we 
think that in this particular case it is 
not necessary to express any final opi- 
nion on this point. 

The defendants are auction-purcha- 
■sers of the right, title and interest of 
Inayat Khan’s sons and their wives. 
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They are not people who have taken 
a voluntaiT transfer from the ostensible 
owners. Indeed they made the purcliase 
without the consent, and it may well 
be, against the will of their judgment- 
debtors. Inayat Khan no doubt had 
put his sons and their wives in pos- 
session and was holding them out to 
be ostensible owneres to the world. 
But the defendants have not acquired 
rights by virtue of any act directly 
done by these ostensible owners, but 
have acquired the property under an 
involuntary or compulsory sale and 
therefore prima facie against the will 
or at any rate without the consent of 
these ostensible owners. 

Section 41, T. P. Act. applies to a 
case where the true owner allows his 
benamidar to remain in possession of 
the property as an ostensible owner 
and to deal with it as full owner. 
Where such ostensible owner “trans- 
fers” property to a person who takes 
it in good faith after liaving taken 
reasonable care to ascertain that the 
transferor liad power to make the 
transfer, the transaction binds the true 
owner. But obviously the transfer 
spoken of in S. 41 must be a voluntary 
transfer which is affected by an act of 
the ostensible owner. On this point 
there is a direct authority of this Court, 
namely, 1929 All 800 (1), which does 
not appear to have been brought to the 
notice of the learned Judge of this 
Court. Tlie leanied Judges were of 
opinion that in view of the language 
of S. 41 it would not be applicable to 
auction-purchasers. 

It is also equally clear that the Bench 
did not think that any general principle 
underlying S. 41 would be applicable 
to auction-purcliasers. Indeed it is diffi- 
cult to sec how such a principle would 
be applicable, because auction-purclia- 
sers are not expected to take any rea- 
sonable care to ascertain that the judg- 
ment-debtor has any power to make 
the transfer. They merely purchase the 
right, title and interest if any of the 
judgment-debtor which arc put up for 
sale and take a certain amount of 
risk in bidding for the property. 

We are therefore of opinion tliat even 
if either the proviso to S. 43 or any 
principle underlying that section were 
applicable to an. auction-purchaser like 
the defendants-respondents, tliat prin- 
ciple is of no avail to them because 
they have not taken the property from 
Inayat Khan himself, but purcliased at 
auction the rights and interest of his 

iT^l'au^aTLal v. Ghasi Khan, 1929 All “sOO^lia 
I O 718. 
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sons and wives, who were his bena- 
midars and who are now found to have 
no title. They are not entitled to the 
protection afforded by S. 41, T. P. Act, 
nor by any principle on which that 
section is based. We must therefore 
allow this appeal and setting aside the 
decree of the learned Judge of this 
Court restore that of the lower appel- 
late Court. In view of the fact that 
the plea of S. 43 was not raised in 
the plaint, but relied upon by the plain- 
tiffs, and an issue had to be remanded 
and fresh evidence recorded, we direct 
that the parties do bear their own costs 
of both the hearings in this Court. 

K.s. Appeal allotoed, 
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Kendall, J. 

Jagannath — Defendant — Appellant. 

V. 

Inderpal Singh and anothei — Plaintiff 
and Defendants — Respondents. 

First Appeal No. 36 of 1934, and First 
Appeal from Order No. 37 of 1934, Deci- 
ded on 2nd October 1934, from order of 
Sub-Judge, Pilibhit, D/- l9th December 
1934. 

(a) Pre-emption — Right is recognized by 
Mahomedan law — By local usage incidents 
are modified — In absence of proof of such 
modification, custom will be as under Mabo- 
medan law. 

Tbo right of pre-emption is one that has been 
recognized hy the Mahomedan law, and ori- 
ginally was limited to that law. Subsequently 
it was adopted by the Hindus, and became modi- 
fied in diflerent places by local usage. Thus in 
different villages the custom of pre-emption be- 
gan to vary and the incidents of it differed from 
place to place. In towns the right recognized 
by the JIahomedan law has not become modified 
by local custom. In the absence of proof of 
modification, if a custom of pre-emption is 
proved to exist, the custom must ho in accord- 
ance with Mahomedan law. [P 2S7 C 1] 

(b) Pre emption — Right of pre-emption is 
definite enough to form proof of custom — 
Custom, Proof of. 

A right of pre-emption in accordance with the 
usage of the country is clear and definite en- 
ough to form proof of a custom : 9 JU 513, Bel 

on CP 237 C 2] 

(c) Pre-emption — Custom proved — Onus of 
proving its discontinuance is on party deny- 
ing its existence — Mere transfers in favour 
of strangers are not sufficient to disprove 
existence of custom. 

I Where a custom is proved to exist, that cus- 
tom must bo held to continue and the onus to 
prove discontinuance of that custom lies upon 
the party deriving its existence. The fact that 
in a number *of instances transfer had taken 
place in favour of strangers, without a right of 
pre-emption being claimed is not sufficient to 


disprove the existence of a custom or to prove 
that a custom which has been proved has fallen 
into disuse : 1931 All 517 and 1924 All 791, Bel 
071. [P 238 0 23 

N. Upadhiya — for Appellant. 

B. Malik and B. Mukerji — for Respon- 
dents. 

Judgment. — is an appeal against 
an order of the Subordinate Judge of 
Pilibhit allowing an appeal from a de- 
cree and order of the trial Court re^- 
manding the case for decision on the 
remaining issues. The order covers two 
suits for the pre-emption of two dif- 
ferent properties in the to^vn of Pili- 
bhit. The parties to the smt are' 
Hindus. The plaintiff-respondent claim- 
ed that there was a custom of pre- 
emption in the Kasha of Pilibhit, and 
based his suit on that custom. It was 
denied by the defendant-appellant tl^t 
any such custom existed. The trial 
Court found that the custom had been 
proved, but that it had fallen into 
disuse. The lower api>ellate Court while 
agreeing that the custom l^d been 
proved, disagreed with the decision that 
it had fallen into disuse, and therefore 
required the trial Court to proceed^ to 
come to a finding on the remainmg 
issues. It has been argued on behalf of 
the appellant that the decisions of both 
the Courts below that the custom of 
pre-emption had been proved ^e 
wrong, inasmuch as the entry in the 
wajib-ul-arz, on which the decisions are 
largely based, is so vague as to be 
unintelligible or at any rate unenforce- 
able. The words used in the 
ul-arz of 1868 for the Kasba of Pdi- 
bhit are as follows: 

“ Rules as to the right of pre-emption. Tberft 
is a custom of pre-emption in accordance with 
the usage of the country and the Shastras. 
{Dastur saafa baviujib retvaj-i-mulk wa Shastra 
he:' 

It as argued that the words “bamu-^ 
jib rewaj-i-mulk” in themselves are too 
vague to enbody a custom ,and further 
that an ambiguity is introduced by the 
addition of the words “wa Shastra ke,’*^ 
inasmuch as the right of pre-emption 
is one that was originally unknown to 
the early Hindu law; so that the refer- 
ence to Shastras, whether the meanii^ 
of that term be Hindu law or, as Mr. 
Upadhiya would have it, a much wider 
one, makes the entry entirely mean- 
ingless. It is perfectly true that m 
a number of cases a plaintiff has failed 
to establish a right of pre-emption be- 
cause the entry an the wajib-ul-arz on 
which he relied has been found to be 
not sufficiently definite or clear to 
establish his right. The specific cases 
to which I have been referred are as 
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follows: 1914 All 52 (1), in which a 
Bench of this Court held that the re- 
cord in the wajib-ul-arz as to the cus- 
tom of pre-emption is not the custoni. 
It is a mere record of custom, and if 
its langauge is ambiguous, it may when 
unsupported by other evidence be in- 
sufficient either to prove the custom as 
a whole or any particular incident of 
that custom. This was a ^se in which 
the custom of pre-emption ^yas ad- 
mitted, so that there was no issue as 
to whether the custom of pre-emption 
existed, though the incidents of that 
custom were disputed. It related to 
zemindary property, and herein a dis- 
tinction must be made between zemiii- 
dary property and property in towns. 

It is admitted that the right of pre- 
emption is one that has been recog- 
nized by the Mahomedan law, and ori- 
ginally was limited to that law. Subse- 
quently 'it was adopted by the Hindus, 
and became modified in different places 
by local usage. Thus in different vil- 
larges the custom of pre-emption began 
to vary and the incidents of it differed 
from place to place. In towns however 
so far as my experience goes and as 
far as is sho^vn by the cases to which 
my attention has been directed, the 
right recognized by the Mahomedan 
law has not become modified by local 
custom. In 1914 All 52 (1), the ques- 
tion that was raised related to the 
incidents of the custom, the plaintiff 
was concerned to prove that he came 
under a particular category, and it was 
held that he had not been able to 
prove this because the wording of the 
wajib-ul-arz was ambiguous. In 1915 
All 423 (2), it was similarly held that 
it was necessary for the plaintiff to 
prove a custom under which he Itad a 
right. It was not sufficient to prove 
the existence of some custom of pre- 
emption, but the existence of a custom 
under which the plaintiff came into one 
of the categories of pre-emptors. This 
again related to zamindary property. 
In 1918 All 376 (3), to which I have 
also been referred, the wajib-ul-arz did 
not record a custom at all, and in 
1923 All 513 (4), there was no wajib- 
ul-arz in evidence. The last case of this 
kind to which I have been referred 


1. Jahangira v. Amir Singh, 1914 All 52=23 I G 

245. - — 

2. Muhammad Mahbub Ali Khan v. Raghubar 
Dayal, 1915 All 423=30 I C 947=33 All 27. 

3. Muhammad Razi-ud-Din v. Raghubar Prasad, 
1918 All 37G=4G I C 82. 

4. Ram Gbaud v. Goswami Ram Puri, 1923 All 
613=74 I G 379=45 All 501. 
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was that of 1924 All 541 (5), in which 
the property was zamindary property, 
and the ambiguity in the language of 
the wajib-ul-arz related to the incidents 
of the custom and not to the existence 
of the custom itself. 

In the present case it is evident from 
the words that I have quoted above 
that the entry in the wajib-ul-arz does 
not give any incidents and does not 
describe any categories into which pre- 
emptors are to be divided. It merely 
records the fact that a custom of pre- 
emption exists. It is however argued 
that the words themselves create an 
ambiguity as to the nature of the cus- 
tom. In 5 All 110 (6), it was held by 
a Bench of this Court that where the 
custom of pre-emption exists it must 
be presumed to be founded on, and 
co-extensive with the Mahomedan law 
upon that subject, unless the contrary 
be sho^^^^; that the Court may as bet- 
ween Hindus, administer a modifica- 
tion of law as to the circumstances 
under which the right may be claimed, 
if it is shown that the custom in tliat 
respect docs not go the whole length 
of the Mahomedan law of pre-emption 
(p. 113): 

“ It may therefore be safely laid down that in 
all cases in which the right of pre-emption is 
claimed the Courts in administering equity will, 
by analogy follow the rules of the Mahomedan 
law of pre-emption even in cases where the right 
is not claimed under that law, but under local 
usage or custom. The rules of customary pre- 
emption no doubt depend upon the custom itself, 
but where such custom is silent upon any parti- 
cular point, the rule of the Mahomedan law of 
pre-emption upon that point must by analogy, 
be taken to bo the rule of decision." 

In 9 All 513 (7), it was held that 
in the absence of evidence of any spe- 
cial custom different from, or not co- 
extensive with, the Mahomedan law of 
pre-emption that law must be applied 
to the case. The words in the wajib-ul- 
arz of a village gave a right of pre- 
emption “according to the usage of 
the country.” This is an expression very 
similar to that in the present case with 
the exception of the words “wa Shastra 
ke.” In fact this last decision is good 
authority for holding that a right of 
pre-emption in accordance with the 
usage of the country is clear and de- 
finite enough to form proof of a cus- 
tom. Similar opinions as to the general 
principle have been expressed more re- 

5. Nageshar Prasad v. Ram Ilarakh Pande 1924 

All 541=79 I G 417=4G All 370. 

G. Zamir Husain v. Daulat Ram, (1882) 5 All 110 

= 1882 AWN 199. 

7. Ram Prasad v. Abdul Karim, (1887) 9 All 513 

=1887 A W N 14G. 
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cently by this Court in the cases of 
28 All 60 (8) and 28 All 590 (9). ' 

The only question therefore is whe- 
ther the words “wa Shastra ke” intro- 
duce sdch an element of ambiguity or 
confusion into the record that the whole 
of the entry must be discarded as being 
too vague to form the definition of a 
custom. Neither the trial Court nor 
the lower appellate ^ Court has really 
found any difficulty in interpreting the 
expression. It is of course possible that 
the object of these three additional 
words was to show that the ordinary 
rule of Mahomedan law was to be 
modified by some local custom, Hindu 
or othenvise, such as is frequently to 
be found in the wajib-ul-arzes of zamin- 
dary villages. If this were so, it might 
be argued that the words do not show 
in what way the modification is to be 
understood. The words “wa Shastra 
ke“ however do not convey any refer- 
ence to local custom, nor has any at- 
tempt been made either on behalf of 
the appellant or the respondent to ex-» 
plain what they may mean. The state 
of the law being as I have described 
above, it appears to me that unless the 
appellant could show that the ordinaiy 
rule of Mahomedan law as to be modi- 
fied by these words, that rule must be 
held to apply in this case and the cus- 
tom of pre-emption, which it is clearly 
the intention of the wajib-ul-arz to re- 
cord must therefore be the custom as 
understood in Mahomedan law. 

It has also been argued on behalf of 
the appellant in support of the decision 
of the trial Court that even if a custom 
originally existed it has fallen into 
disuse. There was evidence, apart from 
the entry in the wajib-ul-arz to prove 
not only that a custom had existed, but 
that it had continued to be in existence 
quite recently. That evidence consists 
of five judgments dated, 1869, 1902, 
1930 and two of 1931, in which the 
custom of pre-emption was claimed and 
either admitted or else contested and 
maintained by the Court. Two sale- 
deeds were also filed, one of which 
however was returned and is no longer 
on the record. The remaining one is 
dated 1880 (Ex. 6), and it contains a 
recital that the vendee had a nght of 
pre-emption. There were also witnesses 
on both sides to testify to the existence 
of the custom and to its non-existence. 
The latter however were only able to 
show that in a number of instances 

8 Jacadam ^hai V. Mahabir Prasad. (1906)” 28 

All 60=1905 A W N 190=2 A L J 482. 

9 Chakauri Devi v. Sundari Devi, (1906) 28 All 

‘ 590=3 A L J 338=1905 A W N 144. 


transfers had taken place in favour of 
strangers, without a right of pre-emp- 
tion being claimed. There is however 
good authority for holding that thig- 
is not sufficient to disprove the exist- 
ence of a custom or to prove that a 
custom which has been proved has 
fallen into disuse. In 1924 All 791 (10), 
it was held that the assumption that 
there had been transfers to strangers 
could not necessarily negative theexist- 
ence of the custom. It might well be 
that those sales were not objectionable 
to the co-sharers or that the purcha- 
sers had offered prices so high as to 
make it impossible for the co-sharers 
to outbid them. Similarly in 1931 All 
547 (11), it was held that where , a 
custom is proved to exist, that custoifi 
must.be held to continue and the onus 
to prove discontinuance of that custom’ 
lies upon the party denying its exist- 
ence. It is quite clear to my mind . 
that in the present case the evidence 
brought to prove that the custom had 
fallen into disuse is quite inadequate, 
and that the decision of the lower ap- 
pellate Court is perfectly correct. The 
appeal is therefore dismissed with costs. 

K.3. Appeal diamissed. 

10. Bhawani Singh v. Makban Lai, 1924 All 791* 

11. Chunni v. Bafiuunisha Begam, 1931 All 547 

=132 I 0 804. 
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Bennet, J, 

Mizajilal — Applicant. 

V. 

Seth Lachhmi Nurain — Opposite 
Party. 

Civil Eevn. No.540 of 1933, Decided 

on 23rd October 1934. 

Civil P. C. (1908), S. 1 l—Objection to exe- 
cution application dismissed for default of 
appearance of judgment-debtor — It does not 
operate as res judicata against him to pre- 
vent him from making same objection again 
—Execution. 

Principle of res judicata applies only when 
there has been a decision on merits of the point. 
Where an objection to an execution application 
is dismissed in default of the appearance of the 
judgment-debtor, that order does not operate 
as res judicata against him in a subsequent ap- 
plication to the same effect by the same appli- 
cant: 1929 Bom 217 and 1931 All 99, Bel. on. 

[P 239 0 1] 

iif. L. Chaturvedi — for Applicant. 

Order. — This is an application in 
revision in which the only point pressed 
is that an objection of a judgment- 
debtor in execution proceedings whicn 
had been dismissed for default does not 
operate as res judicata against the 
judgment-debtor to prevent him 
making the same objection again. The 
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facts are fhat there was a Small Cause 
Court decree passed by the Court of 
Lakhimpur which was transferred for 
execution to the Court of the Munsif of 
Faxrukhabad on the regular side. In 
the Lakhimpur Court on 16th January 
1930, the judgment-debtor made an ob- 
jection tl^t he was prepared to fix a 
pump dn the plaintifi^s house before 
the period fixed had expired and that 
the decree-holder refused to allow mtn 
to carry out this portion of the de- 
cree. The same objection was made 
by the judgment-debtor on 13th Au- 
gust 1930, in the Court of the Munsif 
Farrukliabad. The Courts have gone in- 
to the merits of this objection and have 
held that the objection is correct, but 
tlic lower appellate Court nas jield that 
tlie objection is barred by tlie principle 

of res judicata. • j 

Learned counsel for the judgment- 
debtor applicant relies on a rulmg 
which is 1929 Bom 217 (1). In that 
case it was held where an application 
is dismissed in default of the appear- 
ance of the applicant that order does 
|not operate as res judicata against a 
subsequent application to the same 
effect by the same applicant. This was 
also in execution proceedings. The case 
is very similar to the present case. 
There is also a ruling of a Bench of 
this Court in 1931 All 99 (2). It was 
held that the rule of res judicata ap- 
plies to subsequent proceedings in the 
I same >suit only when the point has 
been raised and decided. Following 
these rulings, as there "has been no 
decision on the merits of the point, 
the rule of res judicata does not apply 
and accordingly, I allow this civil revi- 
sion and allow the objection of the 
judgment-debtor and dismiss the ap- 
plication of the plaintiff for execution 
with costs in all Courts. The stay order 
is discharged. 

K.s. HevisioT^ allowed. _ 

1. Laksbmi Anant v. Eavji Bhikaji, i929 Bom 
217=118 1 0 700. 

2. Raghukul Tilak v. Pitam Singh, 1931 All 99— 
1301 C 198=52 All 901. 
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King and Rachhpal Singh, JJ. 
Si'i Nathji and others — Defendants' 

Appellants. 


V. 


Res- 


Mt. Pan7ia Kunwa ) — Plaintiff 
pondent. 

First Appeal No. 309 of 1930. Deci- 
ded on 5th December 1933, from decision 
of Addl. Sub-Judge, Muttra, D/- 11th 
March 1930. 


(a) Limitation Act (1908), Art. 132 
Plaintiff asking only for money decree 

Art. 132 does not apply. 

Whore the plaintifi asks for a money decree 
only Art. 132 would not apply, to the case. This 
article would apply only whore the claim is to 
realize the money by a sale of the 
which it is charged. fP 210 c IJ 

(b) Limitation Act (1908), Art. 123 — Suit 
for recovery of legacy from person in posses- 
sion of estate and bound to pay same is 

governed by Art. 123. 

A case for the recovery of a legacy from persons 
who are in possession of the estate and ^'ho are 
legally bound to pay the same, is governed by 
Art. 123 ; Case law revieived. [P 241 C IJ. 

S. N. Sen and G. S. Paihak—ior Ap- 
pellant. 

Havnandan Py'asad for Respondent. 
Rachhpal Singh, J 

dants’ appeal arising out of a suit to- 
recover a sum of money. The facts- 
which have given rise to this litigation 
between the parties may briefly be 
stated as follows: Mt. Panna Kunwar 
the plamtiff-responddnt is the daughter 
of one Pandit Baldeo Narain Singh who- 
died on 11th January 1912. He was 
the owTier and in possession of consi- 
derable property. On 5th January 
1912B. Baldeo Narain Singh executed 
a will in favour of one Keshab Deo 
alias Kabli Singh, liis nephew. Under 
the terms of the aforesaid will he di- 
rected Keshab Deo to pay a -sum of 
Rs. 500 yearly to Mt. Panna Kunwar 
and her son. On the death of Pandit 
Baldeo Narain Singh a dispute arose 
between the plaintiff on the one side 
and Keshab Deo on the other as re-- 
gards the estate left by the deceased. 
The plaintiff Mt. Panna Kunwar in- 
stituted a suit to recover possession, 
over the entire estate left by the de- 
ceased on 11th July 1915 on the alle- 
gations that she was the sole heiress 
of her father and that the will set up 
by the defendant was a forgery. The 
suit was decreed by the first Court,^ 
but that decree was reversed by the 
High Court which decision w^as finally 
upheld by their Lordsliips of the Pri- 
vy Council on 16th December 1925. On 
10th December 1928 Mt. Panna Kun- 
war. plaintiff-respondent, instituted a 
suit to recover the arrears of mainte- 
nance from 5th January 1912 till the 
date of the suit together with inter- 
est thereon. She claimed a sum of 
Rs. 8,000 on account of principal and 
Rs. 4,547-8-0 for interest, the total 
amount claimed being Rs. 12,547-8-0. 
It appears that B. Keshab Deo, alias 
Kabli Singh, had died before the date 
of the suit. He had on 23rd August 
1922, during the pendency of the ap- 
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-peal in the suit which the plaintiff had 
instituted for possession over the es^ 
tate of her father, executed a will un- 
der which he left lus entire estate 
which he had got under the will ol 
Pandit Baldco Narain Singh in favour 
of Thakur Sri Nathji an idol. The 
other defendants in the case before us 
are trustees of the temple in whose 
favour Keshab Deo had made a will. 

The defendants resisted the claim 
and alleged inter alia that the suit 
was not within limitation, that it was 
barred by the rule of res judicata and 
was not maintainable and that the 
plaintiff was not entitled to recover in- 
terest; all these picas have been de- 
cided against the defendants and it has 
been held by the learned Subordinate 
Judge that the claim is within limita- 
tion and that the plaintiff is entitled 
to recover the amount for which she 
sued. The present appeal has been pre- 
ferred against the decree made by the 
leanied Subordinate Judge. , 

The plea that the suit of the plain- 
tiff was barred under S. 11, Civil P. 
C., Nvas abandoned in this Court. 

Only two pleas have been urged in 
this appeal before us; one is that of 
limitation and the other relates to in- 
terest. . , , , . 

We proceed to consider the plea ot 

limitation ffrst. The learned Subordi- 
nate Judge has held that either Art. 
132 or .Art. 123, Sch. 1, Limitation Act. 
is aiiplicablc. We are of opinion tliat 
An. 132 is not applicable to the case 
before us. That Article applies to a 
case where the plaintiff seeks to en- 
force payment of money by enforcing 
his charge upon an immovable pro- 
perty. In the case which we arc 
hearing, the respondent did not asK 
for the enforcement of any charge out 
simply asked for a money decree 

against the defendants. The 
counsel for tlic respondent had to con 
cede that Art. 132, Limitation Act 
.could not be made applicable to the 
lease before us in view of the fact tha^ 
the plaintiff in her plaint did not see 

se-s- ;;urr.i.r 

p.™,. 

bv 'Iddiiig a relief for enforcing a 

charge against the immovable pro- 
perly wldch is liable for the payment 

of I he maintenance of the plamtiff-rcs- 

pondent. That application was reject- 
ed by us for the reasons recorded 
hi our order. .A.S the plaintiff asked for 


a money decree only it must be held 
that Art. 132, Limitation Act would 
not apply to the case. This article 
would apply only where the claim is 
to realise the money by a sale of the 
property upon which it is charged. 

The next question for our considera- 
tion is whether Art. 123, Limitation 
Act, is applicable. Art. 123 enacts that 
in a suit for a legacy or for a share 
of a residue bequeathed by a testa- 
tor, or for a distributive share of the 
property of an intestate, the period of 
limitation is 12 years from the time 
when the legacy or share becomes pay- 
able or deliverable. The contention 
which has been raised by the learned 
counsel for the appellants is that the 
suit of the respondent is governed by 
Art. 120 and not by Art. 123. This 
question came up for consideration in 
a case before a Full Bench of the 
Madras High Court in 1922 Mad 457 
(1), There the Court held that a suit 
of this descriptioin would be governed 
by Art. 123. The learned Chief Justice 
Schwabe, C. J., dealing with the 
question made the following observa- 
tions on this point whicli are to be 
found at p- 205 (of 46 Mad): 

"But it is contended that this article only ap- 
plies to actions against executors and adminis- 
trators and that neither the defendants nor their 
fathers were either. But, in my judgment, this 
article applies to any one in possession of the 
estate and bound to pay the legacies. 

Coutts-Trotter, J., at p. 209 deal- 
ino- with this question remarked: 

"I agteo further with my Lord in thinking 
that Art. 123 applies to such a case as the pre- 
sent oven where the person sued is not an exe- 
cutor but a person who is, in fact m PO^sossi^ 
of the estate in circumstances which render him 
accountable in ^equity to those having claims 
upon the estate." 

Kumaraswami Sastri, J., at p. 246 
in the same ruling remarked as tol- 

iows: 

"Whatever doubts there may be as regards 
cases of intestacy, I do not see any reason for 
holding that a suit for a legacy or for a share ot 
a residue bequeathed by a testator can fall under 
Art. 123 only if it is against an executor and 
if it is against one ill possession of assets which 
are liable for payment of the legacies. The word- 
ing of Art. 123 is general. It refers to a suit tor 
a legacy or for a share of a residue bequeathed by 

a testator, and if the legatee has a cause of ac- 
tion against the person in possession of the as- 
sets of the testator, I do not see why there 
should bo a further qualification that the person 
in possession of the assets should be an executor 
or administrator. I tbink it will bo reading in 
the article words which are not there, namely, 
that the suit should be toe a legacy or tor a 

1. Parlhasarathy v. Vonkatadri. 1922 Mad 457= 

70 I C 639=46 Mad 190 (FB). 
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share of a residue against an executor or admi- 
rjistrator.” 

In the case before us, the suit of 
the respondent is one agrainst i>er- 
•sons who admit that the estate in their 
possession is liable for the legacy. The 
very fact that the defendants-appel- 
lants concede their liability for the 
payment of the maintenance for six 
years prior to the date of the suit 
goes to show that they are persons who 
admit their liability for the mainte- 
nance claimed by the respondents. It 
may be remarked that the Full Bench 
case of the Madras High Court men- 
tioned above went in appeal before 
their Lordships of the Privy Coun- 
cil and the judgment in appeal is to be 
■found in 1925 P C 105 (2) in which 
the decision of the Full Bench was af- 
firmed. The learned counsel for the ap- 
pellants has however contended tliat 
the case reported in 1932 P C 81 (3) 
which is a Privy Council case sup- 
ports his contention. In that case, at 
p. 252. their Lordships of the Privy 
Council made the following observa- 
tions: 

"Before the Board it was for the first time 
suggested that the suit in reality falls under 
Art. 123. which applies to a suit ‘for a legacy or 
•for a share of a residue bequeathed by a testator, 
or for a distributive share of the property of an 
intestate. ’ The period of limitation in such a 
case is 12 years from the date ‘when the legacy 
•or share became payable or deliverable.’ ” 

A perusal of that ruling will show 
that in fact it docs not support the 
contention of the appellants. The argu- 
ment raised before their Lordships of 
the Privy Council was based on the 
assumption that the owner of the 
property must be deemed to have died 
intestate and that what the appel- 
lants were claiming was a distributive 
^hare in the estate. It was on this 
assumption that the contention was 
put forward that to a case of that na- 
ture Art. 123, Limitation Act, would 
be applicable. Their Lordships of the 
Privy Council were of opinion that this 
contention was not well founded, be- 
cause in a long series of rulings of 
various High Courts in India it had 
been settled that in a case between 
several co-heirs of an intestate, the 
Article applicable would be 144 and not 
123. It will be seen that most of the 
cases referred to by their Lordships 
in that judgment were cases between 
co-heirs ai;^ the question which had 

2. Venkatftdri v. Partbasarathi. 1925 P'C~ib5= 

87 I C 3-24 = 52 I A 214=48 Mad 312 fPC). 

•3. Ghulam Mohammad v. Obulam Ifusain, 1932 

P G 81 = 136 I C 454=59 I A 74=54 .All 93 

(PC). 
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to be considered in those cases was 
whether the period of limitation un- 
der Art. 123 should be applied or the 
cases should be governed by Art. 144. 
The Courts were of opinion that if 
Art. 123, Limitation Act, was made ap- 
plicable, then it would be in conflict 
with the rule of law under which the 
possession of one co-heir is to be 
deemed as possession of the other co- 
heirs. It was under those circumstances 
that their Lordships of the Privy 
Council held that in suits between co- 
heirs, the article of limitation applic- 
able would be Art. 144 and not Art. 
123. The decision reported in 1932 P 
C 81 (3) has no application to a case 
in which the plaintiff claims a legacy 
and that is why we find that there is 
no mention of the Madras Full Bench 
ruling in it. In a case reported in 1929 
Bom. 141 (4), it was held by a 
Bench of two learned Judges that : 

"The word ‘distribution’ has a peculiar mean- 
ing of distribution of an estate which has vested 
in an executor or administrator. Art. 144 and 
not Art. 123 therefore applies to a suit to re- 
cover a share by a Mabomedan heir from a per- 
son iu management of the property.” 

In dealing with this point the fol- 
lowing observations were made: 

“On the first question as to whether Art. 123 
applies, we think that Art. 123 is restricted to 
suits where a share is sought to be recovered as 
such from a person who legally repre'Cnts the 
estate of the deceased either as execu toi , admi- 
nistrator or otherwise, and who is bound by law 
as such representative to pay or deliver the 
share The appe'lants rely on the decision in 
1918 Bom 54 (5), and particularly on the re- 
marks of Macleod, J.. at pp. 860 and 861 and the 
ruling of the Privy Council in 1916 P G 145 (6) 
and the decision of the Madras High Court in 
1922 Mad 457 ( 1 ). In the subsequent decisions 
of this Court in 1920 Bom 26 (7) and 19*21 Bom 
66 (8), Sir Norman Macleod was of opinion that 
Art. 144 would apply where a suit is brought by 
a Mabomedan sharer to recover his share of the 
immovable property from the person in pos.ses- 
sion of such property. Fawcett, J.. in I 9 .ii Bom 
56 (8) expressed the view that the decision of the 
Privy Council in 1916 P C 145 (6). which related 
to the right of succession of the eldest sou under 
the Burmese Buddhist law to be asserted not 
within a certain limited period of time but with- 
in the period of limitation, did not really decide 

the point as to whether Art. 123, Lim. .Act 
applied to a case of a Mabomedan suing to re- 
cover his share, from a person in possession or 
management of the property, audpieteired to 

4. Bai Jivi v. Bai JBib'anboo, 1929 BomTTr=118 
I C 


209=43 Bom 8 45. * oi i c 

6. Maung Tun Tha v. Ma Thit, 1916 P C 145-^q 
^ I C 609=44 t A 42=44 Cal 379 (PC) ® 

^‘^^shaya, 1920 Bom 26=58 

i. u •iz — 44 Bom 943, 

Bom 60=69 I C 
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follow the eivlier Privy Council decision in 21 
Cal 151 (0) and held that the woid ‘distribution* 
has a iicculiar meaning of distiibution of an 
estate which has vested in an executor or ad- 
ministrator. The Madras case of 11122 Mad 
4.57(1) and 1925 PC 105 (2) lefeis to a suit to 
recover a legacy, and to sui-h a suit Art. 122 
would clearly apply. The view of the Madras 
High Court in the earlier Full Bench decision in 
34 >Iad 511 (10) wa« followed by this Court in 
S. A. No. lOS of 191G (11) and is consistent with 
the decision of this ^ ourt in 14 Bom 236 <12). 
The san'e v>ew was taken by the Calcutta Rich 
Court in 1921 Cal l-»2 (IH). The decision in 1921 
Rom 5G *8) was followed by this Court in Cross 
Appeal No. ‘iTG of 1925 (14). NVo think therefore 
that we should follow the decision in 1921 Bom 
56 (8) and bold that Art. 123 would not ap|dy to 
a suit ««ucb as the present to recover a shaie by a 
Mahomedan heir from a person in management 
of Uie property. It would therefoie follow that 
Art. IM N'ould apply.” , • .u 

It may l)e pouted out that in the 
case of 1932 P C 81 (3) it was held 
by their Lordships of the Privy Coun- 
cil that Art. 123 applied not only to 
suits against executors or administra- 
tors but also in suits against 
persons legally cha:ged with 
the distribution of the estate. We ^e 
therefore of opinion that the case be- 
fore us which is one for the recovery 
of a legacy by the respondent frenn 
persons who are in possession of the 
estate and who are legally bound to 
pay the same, is governed by Art. 

123. Limitation Act. 

The plainiiifs suit for the rccove^ 

of maintenance for a period of 12 
years would be within limitation. Ine 


pla 

ma 


ntiff however lias sued to recover 

ii.«..ntenance for a much 
that is, from 5th January 1912. Ihc 
contention of the plaintiff w^ch has 
found favour with the learned Subor- 
dinate Judge is that there was an ac- 
knowledgment of liability by Keshab 
Deo in the will which he liad execut- 
ed in favour of the idol Thakur Sri- 
nathii which would bring her claim 
for maintenance for the period 

also within limitation. Re.iance is 
placed in support jhis contention 
on a statement made by Keshab Deo 
in the will executed by him on 23rcl 

9 '“Mrih^iied Aff'v.'Hasm Banu, (1894) 21 

''Call57-20IA155(PC). . 

10. Kbadersa H«ji ^mmah, 

(1911) 34 Mad 511 = 6 I C ^ (FB). 

11 , MaktumaNva v. Allama, S^ond Appeal Nc^ 
108 of 1916 decided on 25th February 1919 by 

12 KesUav Jagannath v. Narayan Sakharam, 

l 3 ‘Snn"f v. I.uf Ali Khan. 1924 Cal 
142=74 I C 1010 = 50 Cal 610. ^ ^ 

^A FntRmiva V. Sardarkhan, Cross 

27*6 of 1925 decided on 31st January I'.JiS yy 

Patkar and Baker, JJ. 


August 1912 and which is printed at 
pp. 49 and 50. This statement runs 
as follows: 

“Under the will made by him, my younger 
maternal uncle wished that Rs. 500 a year 
should be paid to his daughter, Panna Kun- 
war, during her lifetime, but she did not ac- 
cept it, and, at the instigation of my adversaries, 
entered into litigation with me. If she wants to- 
take it now, it shall, after deducting the ex- 
penses which I have defrayed in the case- 
against her, be paid to her for three vears pre- 
ceding the date of payment and also in future 
annually till so long as she is alive (although on 
account of the improper litigation and also for 
the reason that she did not abide by will, and 
gave it out to be fal«e, she is not entitled to it 
according to law and justice *’ 

It was contended by the respondent, 
that this statement amounted to an' 
acknowledgment of liability in resi>ect 
of the maintenance which was due be- 
fore that date. We are of opinion that 
tills con'ention cannot be accepted, and 
the statement referred to above 
would not in our opinion attract the 
consequences of S. 19, Limitation Act. 
After reciting the fact that a mainte- 
nance has been fixed for the plain- 
tiff, Keshab Deo, goes on to say that 
if she wanted to take it now, it sliall, 
after deducting the expenses which he 
had defrayed in the case against her,, 
be paid to her for three years pre- 
ceding the date of the suit, and also- 
in future annually. He does not ad- 
mit his liability for the payment of 
past maintenance. All that he says is- 
that if she agrees to certain condi- 
tions, then the maintenance for three 
years before the date on which he 
made the will would be paid to her. 
He does not admit any legal liability 
on his part, but says that as a matter 
of grace it might be paid to her. Un- 
der these circumstances we do not 
agree with the view taken by the 
Court below on this point. 

The next question for our conside- 
ration is whether the plaintiff-respon- 
dent should have been awarded any in- 
terest at all on the amount claimed 
by her. We are clearly of opinion 
no interest should have been awarded 
to the plaintiff till 25tli August 1927. 
After the execution of the will by her 
father, the plaintiff declined to accept 
its genuineness. On the other hand, 
she instituted a suit challenging tne 
validity of the will. When she adopt- 
ed that attitude, it could not be ex- 
pected that the defendants would 
niiy i>aymcnt to her for her “ 

nance, nor was it likely nnder 
circumstances that she would nave ac- 
cepted even if she had been offered 
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the same. It appears that in 1927 a 
notice was sent by the defendants to 
the plaintiff asking her to pay the 
costs incurred by them in the litiga- 
tion which was started by, her. The 
plaintiff in reply to that notice sent 
a letter printed at p. 55 and which 
is dated 25th August 1927 in which 
she said: 

“That I would request you to ask your cHenta 
the decree holders, to deduct their proper dues 
from the aforesaid sum aud remit the balaace to 
me per money oider.'’ 

This Statement may be taken to be 
a request for the payment of mainte- 
nance which was due to the plaintiff 
at that time; and, as no payment was 
made after this demand, it would be 
qu’te reasonable to allow the plaintiff 
interest under the provisions of Act 
32 of 1859 (Indian Interest Act). Un- 
der these circumstances we are of opi- 
nion that the plaintiff should get sim- 
ple interest at the rate of 6 per cent, 
per annum. 

The result of our finding is that the 
plaintiff is entitled to a decree for a 
sum of Rs. 6,000 for 12 
years* maintenance. She will also get 
interest in the manner which will be 
indicated in our order. 

For the reasons given above, we al- 
low this appeal, and modify the de- 
cree of the Court below, and grant the 
plaintiff a decree for Rs. 6,000. On the 
amount which was due to the plain- 
tiff on 26th August 1927, she will get 
interest at the rate of 6 per cent, per 
annum, from that date. She will fur- 
ther get interest on the .subsequent 
instalments at the above-mentioned 
rate, as they fall due. For the pur- 
pose of reckoning interest, we direct 
that it will be taken that each in- 
stalment of RS. 500 is payable, each 
year, on 10th December, and that the 
first instalment, for the first year, 
would be deemed to be payable on 10 th 
December 1917, and the last, on 10th 
December 1928. The parties will pay 
and receive their costs in both the 
Courts, in accordance with their suc- 
cess and failure. The decree money 
will be realised from the assets of 
Baldeo Narain Singh, in the hands of 
the defendants. Out of the decretal 
amount realised, the court-fee, which 
the plaintiff had to pay in the Court 
below, will be realised as first charge 
by the Government. 

K.s. Appeal allowed t 
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SUIiAIMAN, G. J. AND GaNGA NaTH, J. 

Natval Kiskore and others — Decree- 
holders — Appellants. 

V. 

Biittu Mai and another — Auction-pur- 
chaser and Judgment-debtor — Respon- 
dents. 

First Appeal No. 147 of 1933, Deci- 
ded on 24th October 1934, from order of 
Sub-Judge, Agra, U/. 26th- April 1933. 

Civil P. C. (1908). O. 21. Rr. 85 and 86 — 
D iscretion referred to in R. 86 is confin«^d to 
forfeiture of deposit and not to re-sale of 
property. 

Older 21, R. P5 reqnires that the full amount 
of the purchase-money shall be paid by the pur- 
chaser mto Court before the Court clones on the 
15th day from the sale of the property. R 86 
also requires ibat in default of payment within 
the pejiod mentioned in the last preceding rule, 
the deposit may, if the Court thinks fit after de- 
fraying the expenditure, be forfeited to Govern- 
ment and the property shall be resold. When the 
default is made in depositing the balance of the 
amount as required by R. 85, the Court ought to 
order the re-sale of the property. The discretion 
under B. 86 is confined to the forfeiture and nob 
to the re-sale of the property : 95 / C 46=1926 

All 509, held Overruled by S. A. No. 1393 of 1928. 

[P 244 O 1] 

M. L. Chaturvedi — for Appellants. 

R. K. S. Toshniwal — for Respondents, 

Judgment. — Th^s is a decree-holders’ 
appeal from an order confirming the 
sale The property was sold at an 
auction on 9th October 1930, for Rs. 
2,325, and was purchased by the res- 
pondent, Buttu Mai. The auction-pur- 
chaser deposited 25 jxjr cent as re- 
quired by O. 21, R. 84, immediately, 
but he did not deposit the balance 
of the purchase money within 15 days 
as required by R. 85. Possibly the 
reason was that an application was 
filed on behalf of the judgment-debtor 
immediately to have the sale set aside. 
This application remained pending for 
a long lime and was ultimately dis- 
posed of on 18th November 1932. Pre- 
vious to this date the decree-holder 
obtained the permission of the Court 
on 18th July 1931, to deposit the bal- 
ance m Court and he deposited the re- 
maining three-fourths on 27th July 1931 
The decree-holder however applied 
that the deposit had not been made in 
accordance with R. 85 and that the 
property should be re-sold. The learn- 
ed Subordinate Judge first allowed the 
app leation ex parte, but later on the 
application of the auction-purchaser 
dismissed the decree-holder’s applica- 
tion and confirmed the '^alc. lie relied 
on an observation made in 1926 All 
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509 (1). It is contended before us that 
the Subordinate Judge had no juris- 
diction to extend the time and that 
when the default was made in deposit- 
'ing the balance of the amount as re- 
'quired by R. 85. the Court ought to 
jhavc ordered the rc-sale of the pro- 
jperty. and that the only discretion is 
ias regards the forfeiture of the de- 
' posit of 25 per cent. This contention 
'is obviously well founded. R. 85 re- 
quires that the full amount of the pur- 
chase money shall be paid by the pur- 
' chaser into Court before the Court 
closes on the 15th day from the sale 
of the property. R. 86 also requires 
that in default of payment within the 
period mentioned in the last preced- 
ing rule, the deposit may. if the Court 
thinks ht after defraying the expendi- 
ture. be forfeited to Government and 
the property shall be re-sold. 

!n 1926 All 509 (1), no appeal lay 
to the High Court and there was no 
ground for interference in revision. It 
might not therefore have been neces- 
sary to decide the question whether 
the Court below had erred in accept- 
ing the deposit beyond time, but the 
observation to that effect was certainly 
wrong and not warranted by the langu- 
age of O. 21, R.86. This case must be 
deemed to have been overruled by im- 
pliralion of a Division Bench ruling of 
this Court in Ex. S. A. No. 1393 of 
1928 (2), in which it was clearly held 
that the discretion was confined to the 
, forfeiture and not to tlie re-sale of the 
Ipropcriv. We accordingly allow this 
appeal and setting aside the sale of 
9lh October 1930, direct that procccd- 
be taken for re-sale. The appellants 
will have the costs from auction-^ir- 
chaser, Buttu Mai in both Courts. The 
appellants are not entitled to refund 
of court-fees already paid. 

.p. Af'pfal gJloii eA ■ 

Dube v. Anpur^^Kunwar. i92G All 

2 Lala I.achm:ui Narain v. Chattar Sinch, Ex. 
S A. No. 1393 of lOiS decided on 18th April 

1920. 
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SOL.AIM.AN, C. J- AND R.\CHUP.\L 

Singh, J. 

Shnam Naram 

Plaintiffs— 

V. 

:Man<ial Prasad Misir 

Defendants-ResponLlents. 

Betters Patent Appeal No. ^ 

1933, Decided on 12th Septemhei' l93f, 
a^*ainst decree of Niamat Ullah, J., D/- 

SiSth -July 1933 , 


and another 


and others 
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Transfer of Property Act (1882), Ss. 41, 43 
and 6 (a)— Heir professing to transfer pro- 
perty itself and not merely right of succession 
and acquiring such property subsequently — 
S. 43 and not S. 4 1 applie.s — Illustration to 
S. 43 is not repugnant to S. 6 (a). 

Section 43 applies oven to cases of lieir.s who 
profess to transfer the property itself and not 
only their right of aiicce.ssiou. It is impossible 
to hold that the illustration to S, 43 is repugnant 
to the provisions of S. G and is really wrotig. 
Every attempt should bcimade to reconcile the 
provisions of S. 43 together with the illustration 
with the provision of S 6. S. 6 does not prohi- 
bit cmphatJcally the transfer of a chance of an 
heir, not does it make it absolutely illegal so as 
to vitiate the entire contract. It merely lays 
down that property of any kind may be trans- 
ferred, but the chance of an heir cannot be 
transferred. This is no more than saying that 
a transfer of a mere chance of au lieir is void in 
law and is of no effect. S 6 (a) would therefore 
apply to cases where professedly there is a 
t r insfer of a mere 'pes successionis, fhe parties 
knowing that the transferor has no more right 
than that of a mere expectant heir. But where 
an erroneous representation is made by the 
transferor to the transferee that ho is the full 
owner of the property transferred and is autho- 
rized to transfer it and the property transferred 
is not a mere chance of succes.siou but immova- 
ble property itself, and the transferee acts upon 
such erroneous repre'scniation, then if the trans- 
feror hap|)cns later before thb contract of transfer 
comes to an end. to acquire an interest in that 
property, no matter whether by private pur- 
chase, gift, legacy or by inheritance or other- 
wise, the previous transfer can at the option of 
the transferee operate on the interest which has 
been subsequently acquired, although it did not 
exist at the tune of the transfer, i'ho illustra- 
tion to S 43 is directly applicable to such a case. 
Of course, the protection is not afforded for a 
trai>saction which weirs the garb of a tr.insfer, 
but only t > such a tnusfor as has been taken by 
the ir.iusforee acting upon an erro •ei)Us repre- 
sentation m.ido to him that his tranferor had 
authority lo transfer the property itself ; Ca^e 
lani revieve 1. [P *^46 C 1, 2] 

flarihan-i Sahai ■ for Appellants. 

Shiva Prasad Siiiha — for Respon- 
dents 

Judgment. — This is a plaintiffs’ ap- 
peal arising out of a suit for redemp- 
tion of a usufructuary mortgage of 
1879. The plaintiffs claim to be the 
representativca of the mortgagor under 
I a sale-deed, dated 13th September 1927,. 
executed by Ram Narayan son of Mt. 
lihagwanii, who was the daughter of 
Mt. Budna the mortgagor. The defen- 
dants, who are the representatives of 
the moi tgagecs, pleaded that the plain- 
tiffs had no right of redemption left 
inasmuch as they had acquired pro- 
prietary title under the sale-deeds of 
2nd August 1910, and 4th January 1927, 
executed by Ram Narayan previous to 
that ill favour of the plaintiffs. 
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It appears that on the death of Mt. 
Budna, she was succeeded by two or 
three daug-hters, one of whom Mt. 
Bhagwanti died in 1904, another daugh- 
ter having died earlier. On the death 
of Mt. Bhagwanti, the name of Ram 
Narayan was entered against a half- 
share in the estate, while the name of 
the other daughter, Mt. Akashi con- 
tinued to remain recorded against the 
other half. In 1910, Ram Narayan sold 
that half-share in the property which 
was in his possession. Mt. Akashi was 
then alive and died much later in 1926. 
On her death. Ram Narayan executed 
a second sale-deed on 4th September 
1927, in which he acknowledged the 
validity of the previous sale-deed of 
1910 and also transferred the remaining 
half-share to the same vendees. It was 
after this that the plaintiffs took the 
sale-deed from Ram Narayan. The 
lower appellate Court has held that 
the defendants vendees are perfectly 
protected and the plaintiffs as repre- 
sentatives of Ram Narayan are estop- 
ped from going behind the previous 
two transactions. On appeal a learned 
Judge of this Court has affirmed that 
decree, holding that S. 41 as well as 
S. 43, T. P. Act, are a bar to the 
claim so far as the half-share sold in 
1910 is concerned. As regards the re- 
maining half-share, the validity of the 
sale-deed of 1927 has to be accepted. 

^ The learned advocate for the plain- 
tiffs urges before us that S. 43, T. P. 
Act, cannot apply to a case where a 
person, who is a mere contingent rever- 
sioner, purports to transfer the pro- 
perty and then subsequently succeeds 
to it. The argument is that such an 
interpretation of S. 43 would be in 
conflict with S. 6 (a) under which the 
chance of an heir-apparent succeeding 
to an estate cannot be transferred. He 
relies strongly on 1929 Oudh 185 (1), 
and the case of 1933 Mad 795(2). These 
cases certainly support his contention; 
but they proceed on the authority of 
certain earlier cases which can be easily 
distinguished. The case of 31 Bom 165 
(3), was one where the transferor had 
agreed to relinquish and release all her 
right, title and interest, present or fu- 
ture, by way of inheritance or other- 
wise in certain properties; S. 6 (a) Avas 
clearly applicable and S. 43 could have 
no application. 

1. Bincloshwari Singh v. Har Narain Singh, 1929 
Oudh 1S5=127 I C 20=4 Luck C22. 

2. Official Assignee of Madras v. Sampath Naidu, 
1933 Mad 795=145 I C 965. 

8, Sumsuddin Goolam Husein v. Abdul Husein 
Kalimuddin, (1907) 31 Bom 165=8 Bom L R 
781. 


j 

Similarly the case of 1916 Mad 579 
(4), was a case of a contract by an 
expectant reversionary heir to an estate 
to sell the same if and when it devolved 
upon him. It was, of course, held that 
such a contract could not be specifi- 
cally enforced. On the other Iiand, in 
1915 Mad 972 (5). Ayling and Tyabji, 
JJ., distinctly held that where the 
transferor represents himself to be an 
absolute owner of the property trans- 
ferred, when he is not, and on a dato 
subsequent to the transfer, acquires 
title to such property by inheritance, 
the transfer is not a transfer of spes 
successions and invalid under S. 6 (a), 
T. P. Act, but is one under S. 43 o-f 
the Act and is enforceable against the 
transferor. A distinction was drawn 
between the transfer of a mere righf 
of succession and the transfer of the 
property professing to be full owner. 
This case is directly against the ap- 
pellants. 

But another Division Bench of the 
Madras High Court has distinctly dis- 
sented from this case without referring 
the question to a larger Bench. In 
1933 Mad 795 (2), it was considered 
that the mortgages, executed by a per- 
son who, although he professed to be 
the full owner, was in reality a mere 
reversioner, could not be governed by 
S. 43 at all. It was thought that to 
3-PpIy S. 43 would be to contravene the 
provisions of S. 6 (a). The learned 
Judges relied on the case of 1916 Mad 
579 (4), although as it has been pointed 
out, that was a case of a promise to 
transfer the fruits of the expectations. 
The learned Judges felt compelled to 
go to the length of holding that the 
illustration to S. 43 which directly ap- 
plies to the case of an heir, is repug- 
nant to the provisions of S. 6 (a) and 
is therefore wrong. The other cases 
relied upon also are cases either of 
mere contracts or of transfers of a 
mere chance of succession. An Allaha- 
bad case holding the contrary view was 
not followed on the ground that S. 6 
(a) had not been considered there. 

It also appears that a Division Bench 
of it Lucknow Chief Court in 1929 

j have apparently express- 

ed the same view. There also it has 
been considered that the transfer of 
property by a person, who is in reality 
not the owner, is really the transfer of 
a chance of succession, and is therefore 
A^id_ under S. 6, T. P. Act. We do 

n 5/9=29 I O 241=39 Mad 554. . 

972-29 I 0 ^ 439 '’ Papiah, 1915 Mad 
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not think that the Full Bench case of 
the Madras H’gh Court 1918 Mad 123 
(6), necessarily decides this point m 
favou’* of the appellants. In that case 
the a’icnation was prohibited by statute, 
and it could therefore not be given a 
retro$pecti\e effect by virtue of S. 47, 
T. P. Act. Possibly on the same ground 
an earlier case of the Madras High 
Court in 30 Mad 255 (7), may also be 
distinguished. 

On the other hand, in several cases 
of th s CouTt it has been laid down that 
S. 43 applies even to cases of heirs 
who profess to transfer the property 
itself and not only their right of sue- 
cess'on. We may mention the cases of 
33 All 382 (8), 1929 All 589 ( 9 ) and 
1930 All 115 (10). The inapplicabiUty 
of S. 6 to such a case was not dis- 
cussed at length, berause obv'ously the 
section was considered to be irrele- 
vant. The learned Jud’cial Commis- 
sioner of the Nagpur Court in 1931 
Nag 51 (11), reviewed many cases on 
this point and came to the same con- 
clusion as this Court. It seems to us 
that when there were clear cases under 
the unamended Transfer of Property 
Art, applying S. 43 to the cases of 
heirs, and there was a specific illustra- 
t'on to S. 43 which was in point, and 
the Tcg-sla‘ure has not thought fit to 
delete the i'lustration in the Amended 
Aci, it is impossible to hold that the 
illusira‘io!i is rcnujnant to the provi- 
sions of S. 6 and is really wrong. Every 
attempt should be made to rccon' i’e the 
provisions of S. 43 together with the 
illustration wi^h the provisions of S. 6. 
Such a reconciliation is, in our opinion, 
patent enough. S. 6 does not prohibit 
emphatically the transfer of a chance 
of an heir; nor docs it make it abso- 
lutely illegal so as to vitiate the entire 
contract. It merely bys down that the 
properly of any k'nd may be trans- 
ferred, but the chance of an heir can- 
not be transferred. This is no more 
than say ng that a transfer of a mere 
chance of an heir is void in law and 
is of no effect. S. 6 (a) would therefore 
apply to cases where professedly there 
is a transfer of a mere sp es s ucces- 

v. i, I'JIS Mad I23=i3 

1 C. 0.3.0 = 41 T^Tad 118(1'' B). 

7 Bnmasand Naik v. HainaPiimi Chetty, (1907) 
30 Mad 255=17 M b J 201. 

6. Sarju Prasad v. Bindesliri Baksli Pal, (1011) 
q-j All 3 s‘2=‘.> 1 C 208. 

0. Sunder Lai V. Gliissa, 1929 All 589=118 I C 

lo!°tlia<i Lai V. Dulla, 1930 All 115=122 I O 

11 Bil'inilla V. "Mannlal Chabildas, 1931 Nag 51 
’=^130 1 0 822=27 N L R 199. 


sioni®, the parties knowing that the 
transferor has no more right than that 
of a mere expectant heir. The result, 
of course, would be the same where the 
parties knowing the fu!l facts fraudu- 
lently clothe the transaction in the garb 
of an out and out sale of the property, 
and the“e is no erroneous representa- 
tion m.ade by the transferor to the trans- 
feree as to his ownership. 

But whe^'e an erroneous representa- 
tion is made by the transferor to the 
transferee that he is the fu’I owner 
of the property transferred and is au- 
thorized to transfer it and the property 
transferred is not a mere chance of 
succession, but immovable property it- 
self, and the transferee acts upon such 
erroneous representation, then if the 
transferor hapnen later, before the con- 
tract of transfer comes to an end, to 
acquire an interest in that property no 
matter whether by private purchase, 
gift, legacy or by inheritance or other- 
wise. the previous transfer can at the 
option of the transferee operate on the 
interest which has been subsequently 
acqu red, although it did not exist at 
the time of the transfer. The illustra- 
tion to S. 43 is, in our opinion directly 
app’i-able to such a case. Under it if 
a Hindu son who has separated from 
his father and the joint property is 
divided on partition so that the son no 
longer owns a particular prore-ty which 
has been allotted to the father, but 
transfers the same professing to own 
it, then if while the contract of sale 
has not been rescinded the heir suc- 
ceeds to the estate of his father on 
his death, the transferee may require 
the son to deliver such property to 
him. This is a case of an heir, who 
had at the time a mere chance of a 
succession to the estate of his father in 
case he survived him, transferring the 
property itself and not his chance of 
succession. Under the illustration he is 
bound to restore the property to the 
transferee if before the contract is res- 
cinded he succeeds to such property. 

Of course, the protection is not 
afforded for a transaction which wears 
the garb of a transfer, but only to such 
a transfer as has been taken by the 
transferee acting upon an erroneous re- 
presentation made to him that his 
transferor had authority to transfer the 
property itself vide 1926 All 102 (12). 
We accordingly agree with the view 
expressed by Niamat Ullah, J., in dis- 
agreement with the Lucknow Chief 
Court, that S. 43 would be applicable. 

12. Multtraj vi Indar Siugb, 1926 All 102=92 
I c 471 = 48 All 150. 
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We however think that S. 41, T. P, 
Act, cannot be of any avail to the 
defendants. Under that section when a 
person who is the ostensible owner of 
A property with the consent express or 
implied of the true owner transfers the 
same for consideration, the owner is 
bound by the transfer under certain 
circumstances. Here if we regard the 
daughter, Mt. Akashi. as the true owner 
and Ram Narayan as the ostensible 
owner, then Mt. Akashi would have 
been bound by the transfer; but she is 
now dead and the question of a limited 
owner be ng bound by the transfer no 
longer arises. S. 41 cannot be invoked 
iigainst the plaintiffs themselves, simply 
because they had previously made the 
transfer. It is S. 43 which is the ap- 
propriate section. 

The lower appellate Court has re- 
corded a distinct finding that the ven- 
dees acted in perfect good faith. We 
have got to accept this finding in 
second appeal, however incomplete it 
may be. Putting it at its very lowest, 
this finding must mean that the defen- 
dants vendees were not aware that their 
vendor had no authority to sell the 
property. Whether they were aware of 
any other circumstances has not been 
made clear by the lower appellate 
Court; but we must assume that they 
were not aware that their vendor had 
not any authority to transfer the pro- 
perty. Now, from the sale-deed it is 
quite clear that Ram Narayan profes- 
sed to transfer all his zamindari rights 
in the property over which he was in 
possession and did not mean to retain 
any interest. He provided that the ven- 
dees would generation after generation 
remain in proprietary possession of the 
property sold; and towards the end of 
the document he in particular stated 
that from the date of the sale-deed 
the vendees should I ke the vendor re- 
main in proprietary possession and oc- 
cupation of the property sold and that 
^*i)Ow the %'endces are tlie pennanent owners of 
the property sold. 1 and my heirs have nothing 
to do therewith.” 

The earlier portion of the sale-deed 
in question was not drafted in a way 
which would make a clear admission 
of the full owmership of the executant. 
At the same time there is no clear 
re<~ital in it which would suggest that 
he was not the absolute owner. He 
has certainly said that he sold the 
property absolutely and that the ven- 
dees would remain in proprietary pos- 
session of the property like himself 
generation after generation and that 
they had become the absolute owners 
of the proF>erty. We think that these 


recitals are -sufficient to warrant the 
conclusion that there was an erroneous 
representation made to the vendees 
that the executant had full power to 
make them absolute and complete 
owners. In this view of the matter we 
are of opinion that the defendants are 
entitled at their option, as the tran- 
saction has not been rescinded, to make 
the transfer operate on the interest 
which Ram Narayan has acquired since. 
It is not necessary to consider how far 
his confirmation of this sale-deed and 
his acknowledgment of its validity as 
contaired in his subsequent sale-deed 
of 1927 is binding upon him. As a 
mere quest on of ratification the point 
could not be argued that a transfer 
which was void could be made valid by 
a mere subsequent ratification. On the 
other hand, if there was a fresh con- 
tract between the parties, one of the 
terms of which was that the previous 
void transfer should be accepted, it 
may well operate as estoppel. In the 
view which we have taken of the con- 
sequences of the repre entaiions made 
in the earlier sale-deed, it is not neces- 
sary to express any final opinion as to 
the Inference to be drawn from the 
second sale-deed. 

The appeal is accordingly dismissed 
with costs. 

K.s. Appeal dismissed. 
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Second Appeal No. l3f-2 of 1932, De- 
cided on 1st August 1934, from decision 
of Addl. Dist. Judge, Meerut, D/- 22nd 
June 1932. 

^ fa) Hindu Law — Debts — Father — Joint 
family property sold in execution of decree — 
Auction purchaser need not prove legal 
necessity for debt — Sons can set aside sale 
only if they prove illegality or immorality 
whether debt is secured or unsecured one 
and whether delivery of possession has taken 
place or not. 

A transferee from the mannger of a joint 
Hindu fHinily is bound to show legal necessity 
for the transfer before Le can bind the fan ily. 
Where however property has passed out t£ the 
joint Hindu family under an execution sale, it is 
no longer incumbent on the purchaser to prove 
legal necessity and the sons cannot set aside 
the sale without showing illegality or immora- 
lity. But there is no distinction between a 
secured and an unsecured debt so far as aucliou- 
purchasers are concerned, but there is a distinc- 
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tion between a stranger parchaser and a mort- 
gagee purchaser, namely, that in the case of a 
stranger the sons must further show that he had 
notice that the debt was tainted with illegality 
or immorality, whereas in the case of the mort- 
gagee, constructive notice is presumed. Further 
whether delivery of possession has taken place 
or not. so long as the property has passed to the 
auction-purchasers by virtue of the sale and its 
confirmation, they are entitled to protect them- 
selves unless it is established that they had 
notice. And in order to show that the debt had 
been incurred for immoral or illegal purposes, it 
is incumbent on the sons not only to show that 
the father was of an immoral character or that 
he was in need of money for gambling transac- 
tions, but that the money raised was actually 
applied for such purposes so as to become tain ted: 
Case laxv discussed. 

[P 2iS C 2; P 250 C 1,2; P 251 C 1] 

(b) Precedents — Obiter dicta are not bind- 
ing though entitled to great weight. 

Although obiter dicta are entitled to great 
weight, thov are not binding upon Courts. 

[P 250 C 1] 

(c) Contract Act (1872). S. 30 — Satta tran- 
saction need not be gambling transaction if 
either of parties intends to make delivery of 
goods in case of breach of contract. 

A satta transaction need not be a gambling 
transaction if either of the parties intends to 
make delivery of the goods in case of breach of 
contract. It can be a gambling transaction only 
if it i.s the common intention of both the parties 
that in no event would delivery take place and 
that only dillcronces would be settled between 
them. ■ CP 251 C 1] 

Shiva Prasad Sinha and Shah Zamir 
Alam — lor Ai)pellant. 

N. P. Asthana — for Respondents. 

Sulaiman. C. J. — This is an appeal by 
the son of a Hindu mortgagor for a 
declaration that a mortgage-deed on 
the basis of which a decree had been 


obtained by the mortgagee and the mort- 
gaged property had been sold was not 
binding on the family because there was 
no legal necessity for the transaction. 
The decree was obtained on 15th Sep- 
tember 1927, and the property was sold 
on 21si March 1930, and the sale was 
confirmed later on. But before posses- 
sion of the property could be delivered 
to the auction-purchaser, who was the 
mortgagee decree-holder himself, the 
present suit was instituted. It was be- 
fore the filing of the written state- 
ment that possession also was formally 
taken by the auction-purchaser. ^ 
Both the Courts below have dismiss- 
ed the claim. The trial Court found on 
the issue relating to legal necessity tliat 
the transaction was for legal necessity. 
The lower appellate Court however 1ms 
not gone into this question, but has 
throim out the suit on the simple 
ground that the son liad failed to prove 
fhat the debt had been tinted with 
immorality or Ulegahty. The maui 


points urged in appeal before us on be- 
half of the plaintiff are; (1) that Uie 
son must show immorality or illegality,, 
and (2) that possession not having been 
delivered to the auction-purchaser at 
the time of the suit, he was not pro- 
tected, particularly as he was the mort- 
gagee himself. There is not the least 
doubt that a transferee from the mana- 
ger of a joint Hindu family is bound 
to show legal necessity for the trans- 
fer before he can bind the family. On 
the other liand, it has been held tliat 
where property has passed out of the 
joint Hindu family under an execution 
sale, it is no longer incumbent on the 
purchaser to prove legal necessity and 
that the sons cannot set aside the sale 
without showing illegality .or immora- 
lity. A direct case in point is that of 
1925 All 180 (1). decided by Mukerji, J., 
and myself where we held tliat on a 
suit brought by the sons for a declara- 
tion that the mortgage and the auc- 
tion-sale were not binding upon them 
upon the ground that the mortgage 
was not executed for legal necessity, 
the plaintiffs could not succeed without 
showing that the debt of the father 
was one tainted with immorality, and 
that there was no distinction in such 
cases between a debt secured by a 
mortgage and an unsecured debt. 

The learned advocate for the appel- 
lant however contends before us that 
there are certain observations in the 
judgment of two learned Judges in 1928 
All 596 (2), which either over-rule this 
case or sliakc its authority. There is 
no doubt that there are some observa- 
tions which suggest a contrary conclu- 
sion, while the third member of the 
Bench adhered to the view previously 
expressed. 5 Cal 148 (3), was a case 
where a suit had been brought on be- 
half of the minor sons to set aside a 
sale in execution of a decree obtained 
upon a mortgage executed by their fa- 
ther of certain immovable property be- 
longing to a joint family governed by 
the Mitakshara law. The properly was 
sold at auction on 28th July 1870, and 
the suit was instituted within a month 
of that dale, namely, 27th August 1870. 
It is not clear that the sale had been 
actually confirmed nor does it appear 
that possession had been delivered to 
the auction-purchaser during that short 
t line . T l^i o r d s hip s ap proved o f the 
1. Gai^bar Pande v. Jadubir Paude, 1925 Alt 
’ 180=85 I C 31=47 All 122. 

2 Jacadish Prasad v. Hoshyar Singh, 1928 AU 

590=115 I C 775=51 All 136 (P B). 

3 Surai Bansi Koer v. Sheo Pershad Singh, 
' (1880) 5 Cal 14S=C I A 88=4 Sar 1 (P C).. 
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previous pronouncement m 1 I A' 321 
(4), viz.: 

A purchaser under an execution is not bound 
to go further back than to say that there was 
a decree against the father; and that the pro- 
perty was property liable to satisfy the decree, if 
the decree had been given properly against the 
father. In such a case, one who has bona fide 
purchased the estate under the execution and 
bona fide paid a valuable consideration for the 
property, is protected against the suit of the 
sons seeking to set aside all that has been done 
under the decree and execution and to recover 
back the estate as joint ancestral property.” 

Their Lordships then summarised the 
law in the following terms: 

“Where joint ancestral property has passed 
out of joint family, either under a conveyance 
executed by a father in consideration of an 
antecedent debt, or in order to raise money to 
pay off an antecedent debt, or under a sale in 
execution of a decree for the father’s debt, his 
sons, by reason of their duty to pay their father’s 
debts, cannot recover that property UDle.-=;s they 
show that the debts were contracted for immoral 
purposes and that the purchasers had notice that 
they were so contracted, and secondly, that the 
purchasers at an execution sale, being strangers 
to the suit, if they have not notice that the 
debts were so contracted, are not bound to make 
inquiry beyond what appears on the face of the 
proceedings.” 

In that case, although the auction- 
purchasers had taken the property at 
sale in execution of a mortgage decree, 
they were held to be protected because 
immorality or illegality had not been 
shown. They were considered to be on 
the same footing as a purchaser in 
lieu of an antecedent debt of the fa- 
ther. 15 Cal 717 (5), was a case where 
also a suit had been brought on behalf 
of the infant children of the mortgagors 
to recover possession of the property 
which had been sold in execution of a 
mortgage decree obtained by the mort- 
gagee under a bond under which the 
property had been charged as security 
for the amount claimed. Their Lord- 
ships held that as it was not a case 
of a joint family consisting of brothers 
only, but it was one consisting of fa- 
ther and children, the sons were liable 
to pay debts of their father unless 
incurred for immoral or illegal pur- 
poses. Their Lordships quoted with ap- 
proval the previous pronouncements in 
the two earlier cases. In 13 Cal 21 
(6), their Lordships of the Privy Coun- 
cil again held that the principle was 
well established that the sons cannot 
set up their rights against their father’s 
alienation for _an antecedent deb^ or 

4. Muddun Thakur v. Kantoo Lai, (lb75) 11 A, 
321=22 W R 56=3 Sar 380 (P C). 

5. Bhagabut Pershad Siugh v, Girja Koor, (1888) 
15 Cal 717=15 1 A 99=5 Sar 186 (P C). 

6. Nanomi Babuasin v. Modun Mohun, (1886) 
13 Cal 21=13 I A 1=4 Sar 632 (P C). 


against his creditors’ remedies for their 
debts if not tainted with immorality. 
Their Lordships then concluded: 

“Where sons claim against a purchaser of an- 
ancestral estate under an execution against- 
their father upon a debt contracted by him it is- 
neces.«ary for the sons to prove that the debt 
was contracted for an immoral purpose and it is 
not necessary for the creditors to show that there- 
was a proper inquiry or to prove that money was- 
borrowed in a case of necessitv.” 

A distinction between a private alie- 
nation and an auction-sale can be 
easily pointed out. In the case of a 
private alienation the transferee has 
plenty of opportunity to make inquires 
and satisfy himself as to the necessity 
for the debt. In the case of an auction- 
sale there is hardly any such oppor- 
tunity. Furthermore, if a father can 
voluntarily transfer property in order 
to pay off his antecedent debt, the 
Court may also compel him to do the 
same by means of a compulsory sale. 
After the sale has taken place under 
the authority of the Court, the mat- 
ter passes beyond the stage of a mere 
private contract or private transfer, and 
therefore d fferent considerations apply. 
The case of 1917 P C 61 (7), was 
somewdiat differently understood in 
India, Accordingly their Lordships had 
to review the position so far as aliena- 
tions were concerned, in 1928 All 596- 
(2). The second proposition laid down 
by their Lordships in this case was in 
the following terms: 


‘If he is the father aud the reversionaries are 
the sons he may, by incurring debt so long as it 
is not for an immoral pucpo-;e, lay the estaito 
open to be taken in execution proceedings upon 
a decree for payment of that debt.” 


On the strength of observations made 
by Mukerji and Boys. JJ., in the Full 
Bench case of 1928 All 596 (2), it is- 
contended that this proposition is con- 
fined to the case of a debt otlicr than 
a mortgage debt and that by necessary 
inference it implies that there is no 
such principle when the auction-sale 
takes place in execution of a mortgage* 
decree. If the point had arisen for 
consideration in the Full Bench case 
we would have been bound to follow 
the opinion of the majority or to refer, 
the case once again to a Full Bench 
But in the Full Bench case the sui;: 
was instituted by the sons soon after 
the mortgage decree had been obtained 
and before any auction-sale took place 
The Lucknow Court had held that 
even where only a decree has been 
obtained the sons must show immora- 
lity or illegality. All the Judges con- 

7. Sabu Ram Chuuder v. Bhup Sineb 1917 pT^- 
61=39 I C 280=44 I A 126=39 All 437 (P C). 
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stituting the Full Bench held that this 
was not so and that the transferee 
must show legal necessity if the auc- 
tion-sale has not taken place. All other 
observ'ations made as to what would 
be the position if an auction-sale has 
taken place were no more than obiter 
dicta and therefore although they are 
entitled to great weight they are not, 
binding upon us. As a matter of fact, 
as the point did not arise in the Full 
Bench case it canno-t be said that the 
decision in 1925 All 180 (1), has been 
directly over-ruled. Sir Dinshaw Mulla 
in his Priciples of Hindu Law has dis- 
ussed the various authorities at con- 
iderable length in para. 296 and has 
rightly pointed out that there is no 
disiinction between a secured and an 
unsecured debt so far as auction-pur- 
cha^^ers are concerned, but that there is 
a disiinction between a stranger pur- 
chaser and a mortgagee purchaser, 
namely, that in the case of a stranger 
I the sons must further show that he 
I had no’icc that the debt was tainted 
Iwith i:ic:?alily or immorality whereas 
in the case of the mortgagee, construc- 
tive nolice is presumed. 


It seems to me that their Lordships 
of llie Privy Council in 1924 P C 50 
(8\ \vc:e summari'ing the propositions 
of law whicli followed from the authon- 
t'es quo'.cd by their Lordships. The 
rase of 15 Cal 717 (5), which was t^t 
of an auciion-purchascr in execution 
of a mortgage decree was one of the 
cases quoted by their Lordships with 
approval. It therefore appears to me 
impossible to infer that their Lordships 
intended to ovcr-rulc their own pre- 
vious decisions and intended to lay 
down that an auction-purchaser in exe- 
cution of a mortgage decree must fur- 
ther establish, whether he is a stranger 
or the mortgagee himself, that the 

debt liad been ta.kcn for legfll 
necessity. In the case before ^ th<ar 
Lordships the mortgagee had omy ob- 
tabled a decree for sale and had not 
proceeded to get the property so d and 
the sons’ suit was for the avo.dance 
of the mortgage decree and 
ihc «e‘^ung aside of any Court sale. 
It is'thcreforc still more unlikely that 
their Lordsnips would ovcr-rule the 
n-eCous decisions on the _quesnou of 
auction-sales when that point was not 
Sdy raised ip P C 50 (8)^ I ana 

therefore ot opinion that the case ae 
lided in 1925 AU 180 (1), is in accord- 
ance wi^’ t'le rule of la^vv laid down 

(P C). 


« 

by their Lordships of the Privy Council 
in 5 Cal 148 (3) and 15 Cal 717 (5), 
and must be followed. 

The next {Joint urged is that inas- 
much as deliv’ery of possession had not 
taken place when the suit was insti- 
tuted, that principle does not apply. 
The contention is that so long as pos- 
session has not been delivered the pro- 
perty has not passed out of the family. 
Now, their Lordships have laid do^vn 
that purchasers at an auction-sale, who 
are strangers, are not bound to make 
inquiry beyond what appears on the 
face of the proceedings and that there- 
fore the sons must show that they had 
notice that the debts had been con- 
tracted for immoral or illegal purposes. 
So far as strangers are concerned, it 
makes no difference whether only the 
sale has taken place and has been con- 
firmed or whether delivery of posses- 
sion of property also has been made 
to them. The protection given to them 
is based on the principle that they are 
not bound to make inquiry beyond what 
appears on the face of the proceeding 
and that therefore if they had no notice 
of the illegality or immorality tainting 
the debt they are protected. It is there- 
fore impossible to draw a distinction 
that the strangers would not be pro- 
tected if. although the sale has been 
confirmed, delivery of possession has 
not been made when the sons' suit is 
instituted. It would follow that whether 
delivery of possession has taken place 
or not, so long as the property has 
passed to the auction-purcliascrs by 
virtue of the sale and its confirmation, 
they arc entitled to protect themselves 
unless it is established that they liad 

notice. 


If therefore in the case of auction- 
purchasers who are strangers no dis- 
tinction can be drawn when possessior 
has not been delivered, it jvould fol- 
low that on the same principle then 
should be no distinction in the case 
of an auction-purchaser who is not a 
stranger to the suit. Similarly, there 
can be no distinction whether the auc- 
t'on-sa’e has taken place in execution 
of a simple money debt or in the case 
of a mortgage debt. Their Lordships 
when laying down the proposition of 


law did not say: 

“Wlien joint ancestral property has passed 
out of po'^sossioD of a. joint family 

but said: . i. * • - * 

“Wlien such property has passed out ol joint 

family under a sale iu execution of a decree.” > 

That, in my opinion, implies that 

when the property has become vested 

in the auction-purchaser on confirma- 
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t:on of sale the principle laid do^vn by 
their Lordships is applicable. As re- 
gards the debt, whether the debt had 
been incurred for immoral or illegal 
purposes the findings of both the 
Courts below are against the appel- 
lant. It was incumbent on the son not 
only to show that the father was of an 
immoral character or that he was in 
need of money for gambling transac- 
tions, but that the money raised was 
actually applied for such purposes so as 
to become tainted. All that the plain- 
tiff's father said in this case was that 
he had borrowed this money for cer- 
tain satta transactions. Now, a satta 
transaction need not be a gambling 
transaction if either of the parties in- 
tends to make delivery of the goods 
in case of breach of contract. It can 
be a gambling transaction only if it is 
the common intention of both the par- 
ties that in no event would delivery 
take place and that only differences 
would be settled between them. The 
father’s evidence falls short of saying 
this. It must accordingly be held that 
the finding of the lower appellate Court 
is binding upon us. I would therefore 
dismiss the appeal. 

Rachhpal Sinf?h. J. — I agree. I think 
that the proposition is well settled that 
where a father has contracted a debt 
for his own personal benefit, the credi- 
tor may obtain a money decree against 
the father alone, and may enforce the 
decree by attachment and sale of the 
entire co-parcenary property including 
the sons’ interest therein. The sons 
may not be parties to the suit, but 
nevertheless they are bound by the sale 
by reason of their pious duty to pay 
the r father’s debt. They can recover 
their share in the property only in 
case they are able to establish that the 
debt was contracted by the father for 
immoral or illegal purposes. As explain- 
ed by Sir D. MuIIa in his Hindu Law, 
p. 346 (1932 Edition), the fundamental 
principle is where joint family property 
is sold in execution of a decree, though 
obtained against the father alone, and 
for a debt contracted by him for his 
own personal benefit, the sons cannot 
claim to recover their share of the 
property unless they show that the 
debt was cbntracted by the father for 
an immoral or illegal purpose. This 
proposition of law has not been dis- 
puted before us by the learned counsel 
for the appellant. He has however con- 
tended that it will not be applicable to 
a case where the joint ancestral pro- 
perty has been sold in an execution of 
a mortgage decree against flic father. 


I find rnyself unable to agree with tTiis 
contention. In my opinion, the above 
rule also covers the case where in exe- 
cution of a mortgage decree against 
the father the family property is sold. 
The sons can only avoid the sale if 
they are able to show that there was 
no debt due by their father or that 
the mortgage debt was incurred by the 
father for immoral or illegal purpose. 
The ground of their liability in both 
the cases is, as pointed out by Sir 
D. F. Mulla in his Hindu Law, p. 365, 
the same and it is that the sons must 
show some ground which would free 
them from liability as sons in a joint 
Hindu family to pay their father’s debt, 
narnely. the non-existence of the debt 
or its immoral character. 

The question came up for considera- 
tion before this Court in 1925 All 180 
(1). In that case the father of a joint 
Hindu family had executed a mortgage 
of some of the joint ancestral pro- 
perty, not to pay off any antecedent 
debt nor for the purpose of immorality. 
The mortgagee sued on his mortgage 
and obtained a decree and brought the 
mortgage property to sale. The son? 
were not parties to the suit. The pro- 
perty was sold at a Court sale. There- 
after the sons instituted a suit for a 
declaration that the mortgage and the 
sale we.-*e not binding upon them. A 
Bench of two learned Judges of this 
Court, of which one of us (my Lord 
the Chief Justice) was a party, held 
that in a suit by the sons for a dc- 
clarat on that the mortgage and the 
auction-sale were not binding upon 
them upon the ground that the mort- 
gage was not executed for legal neces- 
sity. the plaintiffs could not succeed 
without showing that the debt of the 
father was tainted with immorality and 
that tliere was no distinction in such 
cases between a debt serured by a 
mortgage and an unsecured debt. The 
contention which has been raised Ixj- 
forc us was put forward in that case 
In repelling it, Sulaiman, C. J., re- 
marked; 

riic Ic.irned vakil for tbo appellants bowover 
contends before iis ibat the word debt’ there [In 
R. 2 laid down by tbeir Lordships of the Privv 
Council in 1021 P C 50 (8)j only means a simple 
money debt and not a moitgage debt, and relies 
on the wording of the proposition No. 5, where 

it is stated that there is no rule that the result 
IS aaectecl by the question whether the father 
who contracted the debt or burdens the estate’ 
isali%-e ordead. In our opinion this argument 
cannot be accepted. Their Lord.ships in proposi- 
tion No. 5 were clearly referring to all the pre- 
vious contingencies aud had therefore to use both 
the expressions.” 
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Mukerji, J., agreed with the view 
mentioned above and expressed the fol- 
lowing opinion: 

“It will follow from these two propositions, 
which are undoubtedly correct, that where a 
debt is incurred on the security of the family 
property, and lo realize the debt the property is 
sold the result is the same as if the family pro* 
pertv has been sold in execution of a simple 
money decree obtained against the father for a 
debt purely personal to himself. Such being the 
case, we can easily see why their Lordships of 
the Privy Council did not make any mention of 
a case where properly is sold out of the family in 
execution of a mortgage decree obtained against 
the father alone. If they were of opinion that 
the word ‘debt’ in proposition No. 2 did not in- 
clude both a simple and a secured debt, they 
would certainly have said something. . . 

Tills case was decided in 1925. The 
next case in which this question was 
considered is 1928 All 86 (9). In this 
case Iqbal Ahmad, J., made certain 
observations which are in conflict with 
the view expressed in 1925 All 180 (1). 
At p. 557 (of 50 All), Iqbal Ahmad, J., 
observed: 

“Hut in view of the observations of their Lord- 
ships in 1921 P C 50 (fi). I have no hesitation 
in holding that their Lordships never intended 
to decide, or to lay down as a general proposi- 
tion of nnivorsal application, that after the pass- 
ing of a decree for sulc the members of the joint 
family who were no parties to the suit for the 
sale of the family property cannot challenge that 
decree without proving that the debt secured by 
the mortgage was contracted for immoral pur- 
poses.” 

At the same page he also remarked: 

‘' The second )»roi'osition of law laid down at 
p. 104 (ol 50 All) appears to me to be restricted 
to the case ol a simple money debt incurred by 
and a simple money decree obtained against the 
father and lias no reference to a decree for sale, 
and that proposition is based upon the obliga- 
tion of Hiiulu sons lo pay debts due from their 


father.” , 

Ii appears to me. if I may say so 
with great respect, that these observa- 
tions were obiter dicta and were not 
necessary for the decision of the case 
in which they were made. In that case, 
a son after the mortgagee had ob- 
tained a decree, but before it had been 
executed, sued to lia\'c tlic decree set 
aside upon the ground that the pro- 
perty concerned was ancestral and that 
there was no legal necessity for meur- 
rin" the debt to secure which the mort- 
o-a'^e Ind been executed. He did not 
Sllcge that the debt was tainted with 
immorality. On the other hand 1925 
All 180 (1), was a case, m which a 
sale had taken place in e.KCCution ot a 
mortgage decree and the sons had sued 
to set aside that sale and it was held 
that the sale could not be set aside, 

0 . T-iiil Singli v. Jagvaj Singb, 1928 All 86=107 I C 
*693=50 All 5.0. 


after the property had passed out of the 
family, unless the sons could show that 
the debt in respect of which the mort- 
gage decree was passed, was tainted 
with immorality. A perusal of the case 
reported as 1928 All 86 (9), would show 
that the proposition of law laid down 
in 1925 All 180 (1), was not disputed 
by the parties. At p. 547 (of 50 All) of 
1928 All 86 (9), we find the following 
obser\ations : 

“It is admitted on the other band that if a 
decree has been obtained upon a mortgage by 
the mortgaf:ee, or upon a simple money debt by 
a creditor, and as the result of either of these 
decrees the ancestral property has by sale passed 
into the hands of a third party, the absent son^ 
or a minor son, who was not represented, cannot 
recover the property in the hands of a third per- 
son without alleging that the debt for which it 
was incurred was tainted with immorality, or^ 
in other words, without showing that the pious 
obligation of a Hindu son to discharge his 
father's debt does not apply to this transaction, 
because there is no pious obligation to pay debts 
tainted with immorality.” 

In view of this position which was 
accepted by the son in that case, there 
can be no doubt that the obsen-ations 
of Iqbal Ahmad, J., were mere obiter 
dicta. The next case in which the ques- 
tion was cons;:^^»-ed is 1928 All 596 (2), 
which is a Full Bench case in which 
dissenting views were expressed. Sulai^- 
man, C. J., expressed the opinion that 
the word “debt” used in the proposi- 
tion No. 2 in 1924 P C 50 (8), was 
comprehensive enough to include both 
a mortgage debt and a simple money 
debt. Mukerji and Boys, JJ., expressed 
a contrary view and held that R. 2 in 
1924 P C 50 (8), was confined to cases 
of simple money debts only and did not 
include a secured debt. 

In my opinion the view taken by a 
Bench of two learned Judges of this 
Court in 1925 All 280 (1). is still good 
law and must therefore prevail. It ap- 
pears to me that the authority of that 
case has not been shaken by the ob- 
servations made by IMukerji and Roys, 
JJ., in the Full Bench ruling reported 
as 1928 All 596 (2). The reason is 
that I consider that the opinions ex- 
pressed by the learned Judges as t(> 
whether or no the case of a secured 
debt came within R. 2, in 1924 P C 
50 (8), were also obiter dicta and 
are therefore not binding on us. The 
facts of the case reported as 1928 All 
596 (2), were these: A father of a 
joint family had created a mortgage of 
ancestral property. The creditor sued 
the father alone and obtained a mort- 
gage decree. Before the sale could take 
place, the sons instituted a suit for a 
declaration that the mortgage was not 
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binding upon them. The only question 
for consideration was whether in that 
case the mortgagee decree-holder could 
proceed with the sale without estab- 
lishing that the mortgage debt was 
contracted without family necessity. 
The po:nt was decided against the 
mortgagee and it was held that before 
the sale takes place, the mortgagee 
must, :n order to bind the sons who 
were not parties to the suit in which 
a decree had been obtained, prove that 
the debt was binding upon the sons. 
|t was not necessary for the purpose 
of disposing of that case to go into the 
question as to whether or not a secured 
debt came within the purview of R. 2 
in 1924 P C 50 (8). The reason why 
the learned Judges who decided the 
above-mentioned Full Bench case went 
into this question is that they were not 
in agreement with the view expressed 
in 1924 Oudh 394 (10), to the effect 
that after a mortgage decree had been 
obtained against a Hindu father, his 
sons could avoid the decree only by 
showing that the debt was not binding 
upon them. The view of this Court is 
that before a sale takes place in such 
a case, it is the mortgagee who has to 
show that the debt is binding on the 
sons. But once a sale has taken place, 
the rights of third parties come in 
and then different considerations pre- 
vail. 

Speaking for myself, and with the 
utmost respect for the contrary view 
taken by some of the learned Judges, 
I can see no reason for holding that 
their Lordships of the Privy Council 
in 1924 P C 50 (8), intended to lay 
down that R. 2, was restricted to un- 
secured debts. It may be pointed out 
that in 5 Cal 148 (3), (see p. 170), 
their Lordships of the Privy Council 
affirmed the propositions that where 
the joint ancestral property has passed 
out of a joint family, under a sale in 
execution of a decree for the father’s 
debt, sons cannot recover the property 
unless they show that the debts were 
contracted for immoral purposes. 

It may be pointed out that the case 
of 5 Cal 148 (3), was one in which 
the property had passed out of the 
joint family in execution of a mortgage 
decree against the father. Had their 
Lordships intended that R. 2. in 1924 
P C 50 (8), case was to be restricted 
to the case of an unsecured debt we 
would have expected them to make 
some observations about the view ex- 
pressed by t hem in 5 Cal 148 _(3)._ It 

10. Gouri Shankar v. Jang Bahadur Singh, lU’l 
Oudh 301=79 1 C 1003=27 O C 124. 


appears on a perusal of the ruling in 
1924 P C 50 (8), that their Lordships 
found the law on the subject of what 
binds the estate when the manager of 
the joint family is father and the re- 
versioners are the sons, to be illogical. 
They further found that certain ques- 
tions, rightly or wrongly, had been de- 
cided in a particular manner and they 
considered it undesirable to disturb 
the view which had prevailed for a 
long time. In this istate of affairs, they 
laid dowm certain rules for the guid- 
ance of the Courts in India. The first 
rule lays down that a managing co- 
parcener of a joint undivided estate 
cannot alienate or burden the estate 
qua rnanager except for purpose ot 
necessity. The second rule is that where 
the managing co-parcener is the father 
and the reversioners are sons he may. 
by incurring debt, so long as it is not 
for purposes immoral, lay the estate 
open to be taken in execution proceed- 
ings upon a decree for payment of that 
debt. 


me tnira rule is that if he 


ports to burden the estate by mort- 
gage, then, unless the mortgage is to 
dpcharge antecedent debt, it would not 
bind the estate. The fourth rule is that 
antecedent means antecedent in fact as 
well as in time. The fifth rule is that 
there is no rule that this result is 
affected by the question whether the 
father, who contracted or burdens the 
estate is alive or dead. All these rules 
are independent of each other and were 
laid down with a view to set at rest 
conflicting derisions as regards those 
points. The first rule was made be- 
cause their Lordships wanted to lay 
dowm that a managing co-parcener of 
an estate had no power to alienate or 
burden the estate qua manager except 
for necessity. The third rule was laid 
dowm because there was conflict as re- 
gards the question w^hether it was 
within the competence of a manager to 
rnortgage the joint property to dis- 
charge antecedent debt. The fourth 
jvas laid dowm because there were 
conflicting decisions on the Question as 
to what was the meaning of “antece- 
dent debt.” The fifth rule w^as made 
because there w'as conflict whether the 
pious obligation of a son to pay his 
father’s debts existed during his life- 
time or after his death. The second 
rule is one which was laid down to 
govern cases w-here the estate wms 
liable to be taken in e.xecution pro- 
ceedmgs under a decree inpayment of a 
debt incurred by a father for a pur- 
pose neither immoral nor illegal. It 
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would, in my opinion, govern all the 
cases in which the family estate has 
been attached and sold in execution 
proccedirgs u.-.der a decree against the 
father whether the debt be secured or 
unsecured. 


Tl'.e ca-ie assumes a different aspect, 
after the family estate has been sold 
in execution of a decree against a fa- 
ther, whether it be a simple money 
decree or a mortgage decree, because 
the rights of third party intervene. 
Their Lordships of the Privy Council 
in 5 Cal 148 (3), quoted with approval 
the following view taken by them in 
1 I A 321 (4): 

“A purchaser under an execution is surely not 
bound to eo back beyond the decree to ascertain 
whether the Court was rieht in giving decree, 
or having given it, in putting up the property 
for sale under execution upon it. It had already 
been shown that if a decree was a proper one, the 
interest of the sons as well as the interest of the 
father in the property, although it was ances- 
tral, was liable for the payments of their father’s 
debt. The purchaser under cvecution, it appears 
to their Lordships, w-as not bound to go further 
back than to see that there was a decree against 
the father that the property was property liable 
to satisfy 'he decree, if the decree had given pro- 
perly against them; and he having enquired into 
that, and bona fide purchased the estate under 
the execution and bona fide paid a valuable con- 
sideration for it, the plaintiffs are not entitled to 
come in and to set aside all that has been done 
under the decree and execution and to recover 
back the estate from the defendant.” 


An auction-purcliaser purchases pro- 
perty and pays full value for it. After 
the auction-sale the property passes 
out of the family and the auction pur^- 
chaser becomes its owner. He lias no 
interest at all in the question as to 
whether the sale was made in pursu- 
ance of a decree for payment of a 
secured or unsecured debt. He is en- 
titled to keep the property which he 
has purchased and it is for the person 
who seeks to get it back from the pur- 
chaser to show that he has a right to 
get it back. The auction-purchaser in 
the first instance, it appears to me, is 
under no liability to show that the 
property of the judgment-debtor could 
be sold. If the sons of the judgment- 
debtor seek to deprive the auction- 
purchaser of the property which he lias 
Urchased and for wh-.ch he has paid, 
then thev must show that they have a 
right to set it back. This Uiey can 
only do by showing that no debt was 
due from their father or that the debt 
in payment of which the property was 
su'd was immoral and illegal and there- 
for' ’he family estate could not be 
sold in execution of a decree against 

their father. 


For the reasons given above I am 
of opinion that the appeal must be dis- 
missed. 

K.s, Ap-peal dismissed. 
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Rachhpal Singh, J. 

Waheed Hasan and others — Plaintiffs 
— Applicants, 

v. 

Ahdid Hahman and Defendants 

— Opposite Parties. ' 

Civil Revu. No. 94 of 1934, Decided 
on 4th December 1934, from order of 
2nd Addl. Sub-Judge, Cawnpore, D/- 
22nd September 1933. 

Mussalman Wakf Act (1923), S. 10 — 
Application for taking action under S. 10 — 
District Court has no power to go into ques- 
tion as to whether or no properties are wakf 
properties. 

Tho’O is nothing in Iho Mussalman Wakf Act 
of 1923 to show that any power bus been con- 
ferred on tlio District Court to go into the ques- 
tion as to whether or no the properties, about 
which applications are made, are wakf properties. 
The Act does not confer jurisdiction on the Dis- 
trict Court to determine the question as to the 
existence of wakf or otherwise. The act is appli- 
cable only to those cases in which the existooce 
of the wakf is not denied. As soon as a party 
denies the existence of wakf, the Court referred, 
to in the Mussalman Wakf Act would have no 
jurisdiction to proceed with the caseany further. 
The only order that can be passed is that the 
applicant should get the matter settled by insti- 
tuting a regular suit : 1927 Fat 189, Rel on\ 

1930 81, Dts/. [P 255 Cl, 2] 

MaliTnudnllah — for Applicants. 

Hyder Mehdi and Srinarain Sakai — 
for Opposite Parties. 

Order.This is a revision application 
arising out of an application made by 
the applicants in the Court of the 
learned District Judge, asking that ac- 
tion under S. 10 of Act 42 of 1923, 
be taken against the defendants. 

Waheed llasan filed an application 
in the Court of the learned District 
Judge praying that action under S. 10, 
Musalman Wakf Act of 1923, be taken 
against the defendants. After filing the 
application, Waheed Hasan did not 
enter appearance and the other appli- 
cants got their names substituted in 
his place. The allegations were that 
the defendants were holding as muta- 
wallis certain wakf properties and that 
they had not furnished accounts. The 
learned District Judge, in whose Court 
the application was made, sent it on 
for disposal to the learned Additional 
District Judge. When the case was 
taken up by him it was found that the 
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defendan-ts denied that the properties 
in question were wakf properties. The 
learned Additional District Judge was 
of opinion that because the existence of 
the wakf had been denied he was pre- 
cluded from proceeding with the mat- 
ter any further. He was of opinion that 
he had under the Act no power to 
make an inquiry as to \y'hether or not 
the properties in question were wakf 
properties. He therefore dismissed the . 
application. Against that order the pre- 
sent revision application has been pre- 
ferred. , - 

After hearing the learned counsel ap- 
pearing on both sides, I am of opinion 
that the order passed by the learned 
Judge of the Court below is correct 
and should be affirmed. There is noth- 
ing in the Musalman Wakf Act of 1923, 
to show that any power has been con- 
ferred on the District Court to go 
into the question as to whether or no 
the properties, about which applica- 
tions are made, are wakf properties 
This was the view taken by a learned 
Judge of the Patna High Court m a 
case 1927 Pat 189 (1), where it was 
held that there is no provision m the 
Act authorizing the Court as defined in 
that Act to determine as to whether 
^ any property which is denied to be a 
^ wakf property is wakf within the mean- 

ing of the Act. The learned counsel 
appearing for the applicants has relied 
on a Bench decision of this Court 1930 
All 81 (2), and has contended that cer- 
tain observations made in that ruUng 
by the learned Judges who decided it 
support his contention. I find myself 
unable to agree with this contention. 
As pointed out by the learned counsel 
appearing for the respondents, in that 
case the defendant had actually filed 
accounts in the Court of the District 
Judge relating to the property in ques- 
tion in that case, thereby admitting 
that the property was wakf property 
and he was the mutawalli of the same. 
The facts of the case before me are 
altogether different, and so it cannot 
be said that the ruling 1930 All 81 (2), 
is applicable. Here the existence of 
the wakf is denied and, as I have al- 
ready remarked, the Act does not con- 
fer jurisdiction on the District Court 
to determine the question as to the 
existence of wakf or otherwise. To me 
it appears that the Act is applicable 
only to those cases in which the exist- 
ence of the wakf is not denied. As 
soon as a part y denies th e exis tence 

1 Ali Mohammad v. Collector of Bhagalputi 
* 1927 Pat 189=101 I O 207. 

2 Nasrullah Khan v. Wajid Ali, 1930 All 81= 
118 I O 717=52 All 167. 
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of wakf, the Court referred to in the 
Musalman W^akf Act would have no 
jurisdiction to proceed with the case 
any further. The only order that can 
be passed is that the applicants should ; 
get the matter settled by instituting ' 
a regular suit. 

In these circumstances I am of opi- 
nion that the order passed by the 
learned District Judge was correct, and 
therefore dismiss the application with 
costs. 

It,s. Application dismissed. 
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Ga'nga Nath, J. 

Sri Kuber Saheb — Plaintiff Appel- 

lant. 

V. 

Phunnan Rai and others — Defendants 
— Respondents. 

Second Appeal No. 727 of 1932, De- 
cided on 29bh November 1931, from 
decision of Sub-Judge, Azamgarh, D/- 

lOth December 1931. 

Civil P. C. (1908), S. 11 — Suit by mahant 

challenging alienation by predecessor dis- 
missed — Subsequent suit by succeeding: 
mahant is barred in absence of proof of any 
collusion or fraud— Religious Endowment. 

Where a suit by a mahant challenging an alie- 
nation of mutt property by his predecessor is dis- 
missed, the decision is binding on the succeeding 
mahant and a suit by the latter is barred by 
S. 11 in the absence of proof of collusion or fraud i 
2 I A 145, Bel on. [P 256 O 21 

Shambhu Prasad for Shiva Prasad 
Sinka — for Appellant. 

M. L. Agarwala — for Respondents. 

Judgment. — This is a plaintiff*s ap- 
peal and arises out of a suit brought 
by him against the defendants for pos- 
session over the property described in 
the plaint and for mesne profits. The 
plaintiff brought the suit as a mahant 
and chela of Darshan Das. The plain- 
tiff’s allegation was that the property 
in dispute belonged to the math of 
which he was the mahant, that it had 
been unlawfully transferred by mahant 
Sheo Raj Das and that the transfer 
made to the defendants respondents 
were void and illegal. The plaintiff’s 
predecessor Darshan Das brought a 
suit in respect of the same property 
against Bikramajit Rai and Gobind Rai. 
predecessors-in-title of the other de- 
fendants on the same allegations on 
which the appellant has brought this 
suit. This property along with the 
other property had been transferred by 
Sheo Raj Das mahant to Mt. Sobhagi 
by deeds dated 21st February 1911 and 
10th March 1919, and a compromise 
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dated 28th October 1914. Mt. Sobhag^i 
sold half of the property which is now 
in dispute to Rikramajit Rai and Go- 
bind Rai since deceased and the other 
to two other persons. Darshan Das 
who was mahant and had succeeded 
to Shcorajdas brouglit a suit for pos- 
session over the whole of the property 
challenging the sale made by Mt, 
Sobhagi. 

The learned Subordinate Judge in 
whose Court the su’t was brought dis- 
missed the suit finding that Darshan 
Das was not the cltela of Shco Raj Das 
and that the property in dispute was 
not endowed. An appeal was filed by 
Darshan Das. During the pendency of 
the appeal Gohind Rai had died. The 
Icnrncd District Judge decreed the ap- 
peal reversing the findings of the lower 
Court. Ultimately in the Letters Patent 
appeal this Court held that the appeal 
pendng in the Court of the District 
Judge had abated in respect of half of 
the property which had been sold to 
Biknimaiit Rai and Gobind Rai. The 
suit of Darshan Das was decreed in 
respect of the other half of the pro- 
perty. The result of the abatement of 
the appeal pending in the District 
Judge's Court was that Darshan Das’ 
suit against half of the property which 
was sold to Bikramajit Rai and Gobind 
Rai and which is now in dispute re- 
maned dismissed. On the death of 
Darshan Das the present plaintiff 
brought Ih s suit in respect of half of 
the property in respect of which the 
former su t of Darshan Das had been 
dismissed alleging that Darshan Das 
bad colluded and fraudulently got the 
su t dismissed in respect of the pro- 
perty ni dispute. The point of collusion 
and fraud was not pressed in the trial 
Court. On the other hand, it was con- 
ceded bv the appellant that there was 
no fraud. The tnal Court recorded a 
finding that there, no fraud was prac- 
tised in the former suit and dismissed 
the suit holding that it was barred by 
S. 11, Civil P. C. The plaintiff filed 
an ap[)eal and the learned Subordinate 
Judge upholding the decision of the 
tr’af Court dismissed the appeal. In 
this appeal the only question is whe- 
ther the former decision bars the pre- 
sent su t under S. 11, Civil P. C. 

As already stated the ground of 
fraud taken l>y the plaintiff in his plaint 
was drojiped in the trial Court and 
the trial Court recorded a finding that 
no fr.iud had been practised. No ground 
of collusion or negligence was taken 
by the planitiff in his grounds of ap- 
peal lilcd in the lower Court. The 


pica of collusion was also thus dropped 
by the plaintiff. Negligence was never 
pleaded by the plaintiff. In th^ absence 
of proof of any collusion or fraud the 
decision of the former suit wll be bind-r 
ing on the present plaintiff. In 2 I A 
145 (1), the respondents on 27th Febru- 
ary 1852. and 25th July 1854, obtained 
two decrees against the sebait of an 
idol uyjon his bonds for the repayment 
of moneys alleged therein to have been 
borrowed for the service of the idol 
and the expenses of the temple. Both 
decrees directed that the debt should 
be paid by the sebait personally, or 
else realized from the profits of the 
debuttar lands. In a suit by the ap^- 
pellants as sebaits in succession to the 
judgment-debtor to set aside the said 
decrees, and to have the debuttar pro- 
perty released from attachment issued 
in execution thereof, it was held that 
the decrees, being untainted by fraud 
or collusion, and having been passed 
after the necessary and proper issues 
had been raised and determined, are 
entitled to the force due to judgments 
of competent Courts, and are binding 
on the succeeding sebaits, who form 
a continuing representation of the idol’s 
property. This case governs the pre- 
sent case on all fours. As already 
staled no collusion or fraud of the 
plaintiff in the former suit has been 
proved. Consequently the decision in 
the former suit bars the present suit 
under S. 11, Civil P. C., and is bind- 
ing on the present plaintiff. There is 
no force in this appeal. It is there- 
fore ordered that the appeal be dis- 
missed with costs. 

Permission for Letters Patent appeal 
is granted. 

K s. Appeal dismissed. 

1. Prosunno Kuinaii v. Golab Chand . (1875) 2 

1 A 145=23 W R 253=3 Sar 102 (P C). 
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Bpnket, J. 

U sman Khan — Plaintiff — Applicant. 

v. 

SilaraJehan — Defendant — Opposite 
Party. 

Civil Revn. No, 239 of 1934, Decided 
on 28th November 1934, from order of 
Small Cause Court Judge, Ghazipur, D/- 
29th January 1934. 

Contract Act (1872), Ss. 23. 25 and 65— 
Mortgage of occupancy land forbidden by 
Tenancy Act — It cannot be enforced nor can 
pla intiff sue for promises of payment of 
principal and interest in it — But he can 
recover money advanced under S, 65. 

Wbero the deeds are mortgages of occupancy 
band which is forbidden by the Tenancy Act 
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they come under S. 23 as agreements where the 
consideration or object was forbidden by law 
The deeds cannot be enforced in any manner, 
even as simple money bonds and therefore the 
plaintiff cannot sue for the promises of payment 
of principal and interest in the bond, nor can he 
Tely on the covenant in the bonds that if 
possession is not given, then the plaintiff should 
receive back the money : 1922 All 134 and 116 

I C 17, Foil, [P 257 C 1] 

But the plaintiff has a right under S. 65 to the 
return of any money which ho has been able to 
prove that he has advanced to the defendant 
wnder these void bonds : 1929 All 659, Dist. 

[P 257 C 2] 

Jawahar Lai for M. W alliullah — for 
Applicant. 

S. N. Verma — for Opposite Party. 

Order. — This is an application in ci- 
vil revision by a plaintiff whose suit 
has been dismissed by the Small Cause 
Court. The plaintiff sued for recovery 
of Rs. 250 principal and interest on 
the basis of two deeds dated 12th June 
1932 for Rs. 100 each. Objection was 
taken that these deeds were mortgage- 
deeds of occupancy plots that no pos- 
session was delivered and that the 
mortgages were illegal. “The plaintiff 
asked that the deeds might be treated 
.as ordinary bonds and that a decree 
should be passed for the amount ad- 
vanced. The Court held that as the 
mortgages were illegal, the documents 
could not be treated as simple bonds 
and the suit was dismissed. In revi- 
sion it was asked that the decree 
should be set aside and the case re- 
manded for disposal on the merits as 
the lower Court had taken an orrro- 
neous view of law. It appears to me 
that the deeds were mortgages of 
occupancy land which is forbidden by 
the Tenancy Act and therefore the 
I deeds come under S. 23, Contract Act, 

I an agreements where the consideration 
lor object was forbidden by law. That 
i section states: ‘'Every agreement of 
which the object or consideration is 
unlawful is void.” S. 24 states: 

“If any x>art of a single consideration for one 
or more objects or any one or any part of any 
one or several consider.ations for a single object, 
is unlawful, the agreement is void.’’ 

Following tlie principle laid down in 
1922 All 134 (1) and 116 I C 17 (2), 
I hold that the deeds cannot be en- 
forced in any manner even as simple 
money bonds and therefore the plain- 
tiff cannot sue for the promises of pay- 
ment of principal and interest in the 
bond, nor can the plaintiff rely on the 
covenant in the bonds that if pos- 
session is not given, then the plain- 

1. Har Prasad Tewari v. bheo Govind, 1922 All 

134=67 I C 793=44 All 486. 
f2. Sheo Narain v. Raj Kumar Rai, IIG I C 17. 

1935 A/33 k 34 


tiff should receive back the money re- 
ceived. But learned counsel for the 
plaintiff 'has relied on S. 65, Contract 
Act, which provides: 

‘‘When an agreement is discovered to be void, 
or when a contract becomes void, any person 
who has received any advantage under such 
agreement or contract is bound to restore it, 
or to make compensation for it, to the person 
from whom he received it.” 

He claims that as the bonds are 
bpnds under S. 23 therefore the de- 
fendant whom he alleges to have re- 
ceived the two sums of Rs. 100 each 
under the bonds is bound to restore 
those amounts to the plaintiff. No re- 
ference has been made to S. 65, Con- 
tract Act, in either of the two rulings 
mentioned which deal with similar 
cases and apparently the plaintiffs in 
those cases did not rely on that sec- 
tion. Learned counsel for the respon- 
dent has not been able to show any 
reason why that section should not 
be applied. Accordingly I consider 
that the plaintiff has a right under 
S. 65 to the return of any money which 
he has been able to prove that he has 
advanced to the defendant under these 
void bonds. Reference was also made 
by learned counsel for respondent to 
1929 All 659 (3), In that case there 
was a sale by some members of a 
joint Hindu family of property and it 
was held that the sale deed was in- 
valid but the vendees obtained pos- 
session of the property from the usu- 
fructuary mortgagees. The Court re- 
ferred to Ss, 65 and 70, Contract Act: 

• 

“under which when an agreement is discovered 
to be void, any person who has received any 
advantage under such agreement is bound to 
restore it or to make compensation for it to the 
person from whom be received it.” 

The Court also found: 

“by merely paying off the creditors the defen- 
dants cannot claim to retain this property so 
long as their debts have not been satisfied.” 

The case was rather different from 
the present one because in the ruling 
the plaintiffs claimed that the sale deed 
was invalid and that they had a right 
to possession of the property which 
was in the possession of the defen- 
dants. The defendants claimed that 
they had a right to hold possession 
until the debts which he had dis- 
charged were paid off. In the present 
case the plaintiff claims that as the 
sale deed is invalid he should receive 
from the defendant the money which 
he paid the defendant by way of loan 
The cases therefore are quite differ- 

3. Mukat Nath v. Shyam Sundar Ldl 1929 All 

659=117 I C 341. ' ’ 
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€Tit and the ruling is no authority tor 
the present case. 

Accordingly 1 allow this revision and 
set aside the decree of the lower 
Court and I remand the suit to the 
Small Cause Court for disposal on the 
rema ning issues. The costs hitherto 
occurred will be costs on the suit. The 
pla ntiff may recover the court-fee paid 
in this Court under the provisions olf 
S. 13, Court-fees Act. 

K.s. Hevision allowed* 
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KEMDALIi ARD BaJPAI, JJ. 

Gaekwar^ Saroda State Railway 
Baroda — Defendant — Appellant. 

V. 

Mohammad BabibuUah and others 
Plaintiffs— Respondents. 

Privy Council Appeal No. 10 of 1934. 
Decided on 3rd December 1934, for 
leave to appeal to His Majesty, in Privy 
Council, from decree, D/- 22Qd Decem- 
ber 1933. VO rt /0\ A 1- 

Limitation Act (1908). S. 12 (2)— Applica- 
tion for leave to appeal— Application for 
copy of judgment and decree— Judgment 
supplied early- Whole time spent in obtain- 
ing copy of decree should be excluded. 

Where before applying for leave to appeal to 
Privv Council, the applicant applied for copy of 
decree and judgment, iho copy of tho decree was 
supplied oolv subsequently, and even though 
tho information required for the application was 
supplied by the judgment itself. 

Jlel'f- that the applicant was entitled to ex- 
clude the whole of the time from the date when 
the application was made until the date w^en 
the copy of the decree was ready. (1 25J O IJ 

P. L. Banerji and K. D. Malaviya — 

for Appellant. 

iV L Chainrvedi—iov Respondents. 

Kendall, J.— This is an application 
for leave to appeal to His Majesty in 
Coujx l. which has been opposed on the 
ground that it is barred by imitation. 
The decree against which the apical 
•has been made was dated 22nd De- 

cember 1933. and the 
cat on is dated 6th April 1934. The 

report of the office on it is that it 

IS fifteen days beyond time. Mr. 1 . 

1,. Banerji, for the appellant relies on 
the provisions of Sub-b. (2;. b. 12 , 
L-mitation Act, and Pomts to the fact 
that the per od between 22nd January 
iQ' 54 . when he applied for a copy 01 
the decree, until 20th April 1934 when 
the copy of the decree was ready would 
be excluded in computing the Period 
of limitation. Under Sub-S, (2), o. 12, 

-MiT fomi uting the period of limitation pres- 
cribed for an appeal for leave to appeal and an 
applicaiion for a review of judgment, the day on 


which the jadgment complained .ofowas pro- 
nounced end the time requisite for obtaining a 
copy of the decree, sentence or order appealed 
from or sought to be reviewed shall be ex- 
cluded.*' 

and their Lordships of the Privy 
Council in 1928 P C 103 (1) have re- 
marked S. 12 makes no reference to 
the Code of Civil Procedure or to any 
other Act. It does not say why the 
time is to be excluded but simply en- 
acts it as a positive direction. 

The application is opposed on the 
ground that this period cannot be ex- 
cluded because the time was not re^ 
ciu site for obtaining a copy of the 
decree. The reason given for this ar- 
gument is that in this case a copy of 
the decree was not requisite, and that 
this is shown by the fact that the 
application for leave to appeal was 
filed on 6th April, whereas the copy 
of the decree was not obtained until 
20th April. It is pointed out that in 
the Privy Council judgment to which 
we have referred their Lordships have 
remarked: 

“ If indeed it could be shown that in some 
particular class of cases there could be no object 
in obtaining the two documents, an argument 
might be olTercd that no time could be requisite 
for obtaining something not requisite.” 

As the dates given above show that 
the appl cation for leave to appeal was 
filed before the copy was supplied it 
is argued that the copy of the de- 
cree was not requisite, and that the 
time cannot be excluded. 

The paragraph in which the re- 
marks rel;ed on by the respondent oc- 
cur sets forth an argument that might 
be used in a particular class of cases 
and their Lordships proceed to demo- 
lish it so far at any rate as the parti- 
cular case before them is concerned. 
Mr. Chaturvedi, for the respondent 
however tried to show that the pre- 
sent case is one in which the circum- 


stances are peculiar and that as a mat- 
ter of fact the copy of the decree 
was not requ'site. The circumstances, 
as we have been shoum from the re- 
cord. are that on 22nd January the 
appcll.int applied for a copy both or 
the decree and the judgment.^ j 
copy of the judgment was obtained on 
lOih March, and as it happened, that 
provided sufficient material for the 
completion of the application for leave 
to appeal. When the application for 
both copies was made however the ap- 
pellant was actually in need of the in- 
formation which had to be provided oy 
either the copy of the decree or the 
copy of the judgment, and thereto^ 
irjTj.bhoy N. Surely v. T. S. Chottvar. 1928 P O 
108=109 I C 1=562 1 A 161=6 Rang 802 (FO;. 
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it is impossible to say that on the date 
when the application for copies was 
made either of those copies was not 
requisite. It was only an accident, so 
to speak, that the necessary informa- 
tion was supplied by the copy of the 
judgment and not by the copy of the 
[decree. It has been argued by Mr. 
Chaturvedi that as the information 
was actually supplied by the copy of 
the judgment, the copy of the decree 
cannot have been necessary. However 
true this may be of the period after 
10th March when the copy of the 
judgment had been obtained, it has 
no application to the period from 22nd 
January to 10th March. Even if this 
lesser period were to be excluded, the 
app i. aiion would be within time. We 
are however of opinion that the word- 
ing of Sub-Cl. (2), S. 12 is quite suf- 
licient to enable the appellant to ex- 
clude the whole of the time from the 
date when the application was made 
until the date when the copy of the 
decree was ready. 

As this point might be taken in ap- 
peal, we direct that copies of both 
the judgment and the decree be filed. 
For the reasons given above we hold 
that the applcation is within time. The 
valuation of the suit in the Court be- 
low being above Rs. 10,000 and the 
valua.ion of the proposed appeal to 
His Majesty in Council being also 
above Rs. 10,000 and the Courts in 
India having diifered, the case satis- 
fies the requirements of law under S. 
110, Civil P. C., and we certify ac- 
cordingly. 

K.s. Order accordingly, 
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Bennet, J. 

Hari Ram — Judgment-debtor — Ap- 
plicant. 

V. 

Ij. Uimman Lai — Decree-holder — — 
Opposite Party. 

Execution Second Appeal No. 1129 
of 1933, Decided on 30th October 1931, 
from decision of Suh- Judge, Muzail'ar- 

na«ar, D/- 25th Au;.ust 1933. 

Limitation Act ( 1 908), Art. 182 (7) — Com- 
promise decree — Part of decree amount to 
be paid within certain time — Balance to be 
paid in several regular instalments — On 
failure to pay part of decree amount or two 
instalments, all money to be paid at once — 
Delauit in payment of part of decree amount 
— But decree- bolder not eicercising right to 
apply for whole amount— Subsequent default 
in two instalments — Application for whole 
amount but beyond three years from date 
of default to pay part of decree amount — 


Right to apply for whole of remaining 
amount held barred but that he could apply 
for instalments which have fallen due pro- 
vided they were in time from date of appli- 
cation. 

There was a compromise decree for instal- 
ments passed between the parties by which it 
was agreed that the total amount due was 
Rs. 1,100, that Rs. 800 would be paid within a 
month of the compromise decree and that the 
balanoe of Rs. 800 was to be paid by instalments 
of Rs. 25 on the 1st November and Ist May. the 
first instalment being payable on 1st November 
1928. The compromise further provided that in 
case of failure to pay two instalments, all the 
money will be paid at once and in case the sum of 
R^. 800 is not paid all the money will be paid at 
once with 1 per cent interest per mensem. 
There was default in the payment of Rs. 800; 
but the decree holder did not apply for execution 
of the whole decree. This amount of Rs. 300 
was paid in some instalments and on default of 
two instalments, the decree-holder applied for 
execution of the whole of the balance remaining, 
but the application was filed more than three 
years from date of default to pay Rs. 300. 

ReXd'. that the right of the decree-holder to 
apply for execution of the decree for the whole 
of the remaining sum due to him was time- 
barred, but that of the decretal amount, he had 
a right to apply for execution of the instalments 
of Rs. 25 which have fallen due provided that 
the date of those instalments were within time 
from the date of the application: 

Held further: that payments made out of 
Court did not operate as step in-aid of execution 
and would not extend limitation: 19;^3 All 49* 
193i All 534; Rel. on, and 11 All 482, Difit, 


u ij 

B. MuJeerji — for Applicant. 

Vishwa M7tra—ioY Opposite Party. 

Judgment. — This is an execution se- 
cond appeal by a judgment-debtor un- 
der the following circumstances; 

^ There was a compromise decree for 
instalments passed on 11th May 1928, 
between the parties by which it was 
agreed that the total amount due was 
Rs. 1,100, that Rs. 300 would be paid 
within a month of the compromise de- 
cree and that the balance of Rs. 800 
was to be paid by instalments of 
Rs. 25 on^ 1st November and 1st May, 
the first instalment being payable on 
1st November 1928. The compromise 
further provided that in case of failure 
fwo instalments, all the money 
will be paid at once and in case the 
Rs. 300 is not paid all the money will 
be paid at once with 1 per cent in- 
terest i>er mensem. It will be noted 
that it was not provided that all the 
money is to be paid at once in case 
the Rs* 300 is not paid within a month* 
that is, the words “within a month’’ 
are not repeated but I interpret the 
decree to mean that the default would 
arise Rs. 300 were not paid in 

a month. The first matter which toot 
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place in the execution Court was an 
application of 18tli February 1932, by 
the decree-holder under O. 21, R. 2 
certifying that he had received pay- 
ment of the Rs. 300 in June 1928 and 
of Rs. 50 on 28th April 1929 in res- 
pect of the two instalments of Novem<r 
ber 1928 and May 1929, and that he 
had received Rs. 5b on 29th April 1930, 
in respect of the two instalments of 
November 1929 and May 1930. The 
Court of first instance took evidence 
on the point and it has been held by 
the Court below that the account 
books of the decree-holder’s munim 
proved that the Rs. 300 was paid m 
four items from 25th May, to 12th 
July 1928. Accordingly the decree-hol- 
der was inaccurate in stating in his 
certificate that the Rs. 300 were paid 
in June 1928. That sum should have 
been paid by the 11th June 1928. The 
finding of fact is that it was not so 
paid but only part had been paid by 
that date. There was therefore a de- 
fault in the payment of the Rs. 300, 
the default arising on 11th June 1928. 
The decree-holder therefore had a 
ri^ht on that date to apply for execu- 
tion of the whole decree for Rupees 
800 plus the balance of the Rs. 300 
not paid. It was not until 5th Septem- 
ber 1932. that the decree-holder made 
the present application for execution 
of the whole decree on account of the 
default in payment of the two later in- 
stalments, i. e., the instalment of 1st 
November 1928, and 1st November 
1929. The question arises whether the 
present application is time-barred 
wholly or in part. The C 9 urts below 
have held that S. 20. Limitation Act, 
will not apply, and the Court of first 
instance states that the requirements 
of that section have not been complied 
with The Court did not correctly state 
the requirements as it said the section 
required that the payments should ap- 
pear in the hand-wnting of the judg- 
ment-debtor and be signed by him. 
The word used in the Act is or 
and not “and.” The payments were 
in the books of the decree-holder writ- 
ten by his munim and the certified co- 
T>ics produced in Court do not show 
anv signature of the judgment-debtor. 
It 'was not contended for the decree- 
holder that the requirements of S. 20 
were satisfied. Learned counsel for the 
decree-holder relied on a ruling in 11 
All 482 (1), which he claimed estab- 
lished the right of the decree-holder 
lo waive payment whicli was made af- 

l ^Buddlui I.al v. Rokkbab Das, (1S89) 11 All 
- *182=1889 A W N iSC. 


ter a certain time. That ruling does 
not deal with, limitation. It dealt with 
a decree which provided for instal- 
ments and 'Stated that in case of de- 
fault the decree-holder might execute 
the decree for the whole of the balance 
due. The language used in the present 
decree is different as it does not give 
an option to the decree-holder but 
states tliat in case of default the ba- 
lance due will be paid. This language 
is imperative and renders the balance 
to be due for payment under the de- 
cree in case of default. In any case in 
the ruling in question a Bench of this 
Court held that the decree-holder 
should not be allowed to execute the 
entire decree for the default to pay an. 
instalment because it held that he had 
waived his right. If that ruling were 
to be applied to the present case, I 
would have to hold that the decree- 
holder had also waived his right by 
not applying within limitation to exe- 
cute his decree for the default. The 
lower Court has held that under Art. 
181, Limitation Act, the right to exe- 
cute the decree accrued to the decree- 
holder when the next two instalments 
up to 1st November 1930, were un- 
paid, and that the execution applica-, 
tion was filed within three years of 
that date and was therefore in time. 

I am not able to follow the reasoning 
of the lower Court. The lower Court 
arrives at a conclusion by omitting to 
notice the default which occurred on 
11th June 1928, which was more than 
three years before the application for 
execution of 5th September 1932. 
Learned counsel also desired to refer 
to rulings in regard to waiver of the 
Bombay and Calcutta High Courts. It 
may be that under those rulings some 
right arising from the doctrine of wai- 
ver would accrue to save limitation, 
but learned counsel failed to show that 
any such doctrine had been adopted 
in regard to limitation by this Court, 
and I prefer to follow the rulings of 
this Court. Learned counsel for the 
appellant referred to two rulings. One 
of these is reported in 1933 All 49 (2) 
in which the learned Chief Justice of| 
this Court held that a certificate ofj 
payment out of Court would not ex-! 
lend limitation as it was not a step! 
in aid of execution within the meaning 
of Art. 182, Limitation Act, and fur-i 
iher that a payment by a judgment-* 
debtor out of Court was not a step m 
aid of execution and would not extend 
limitation. The two payment s there- 

2. Jaikaran v. Panchaiti Akbara, 1933 All 49 
143 I C 324. 
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fore of 29th April 1930 and 28th Ap- 
ril 1929, which have been proved to 
have been made out of Court will not 
serv'e as steps in aid of execution to 
extend limitation. Learned counsel fur- 
ther referred to 1934 All 534 (3) where 
there was a case somewhat similar to 
the present before a Bench of this 
Court. That was a compromise decree 
for instalments with a clause that the 
decree-holder would be entitled to 
realise the total amount in case of de- 
fault. It was held that the decree-^ 
holder had two distinct rights under 
this decree: (1) to receive instalments 
as and when they fell due, and (2) 
to enforce the payment of all the in- 
stalments that might remain unpaid in 
the event of two successive instalments 
remaining unpaid. That this right had 
become time-barred as the application 
Xo execute that right had first accrued 
beyond the period of three years from 
the date of the application, but that 
the bar of the second right did not 
necessarily bar the first right and 
that the decree-holder could recover 
such instalments as had fallen due by 
the date of the application for execu- 
tion under Art. 182 (7), Limitation 
Act. I consider that I should follow 
this ruling in the present case and ac- 
cordingly I allow the second appeal 
to this extent that I hold tliat the 
right of the decree-holder to apply for 
execution of the decree for the whole 
I of the remaining sum due to him is 
: time-barred. I hold however tliat of 
•the decretal amount, he has a right 
to apply for execution of the instal- 
ments of Rs. 25 each, due on the 1st 
iday of November 1930, May 1931, Nov- 
j ember 1931, and May 1932, that is, 
a total of Rs. 100 with the appropriate 
’interest on the different instalments. 
It is open to the decree-holder to ap- 
ply for execution in regard to the in- 
stalments which have fallen due since 
the date of this application, i. e., of 
1st November 1932, and subsequent 
dates upto whatever time he makes 
his application provided the dates of 
those instalments arc within time 
from the date of the new application- 
Proportionate costs are allowed in this 
Court and in the Courts below. 

No ground has been shown for a 
Letters Patent appeal, so permission 
is refused. 

IC.S. Order accor d i n gly . 

3. Ram Prasad Rani v. Jadunandan Upadhia, 

1931 All 534=119 I C 598. 
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Niamatullah and Allsop, JJ. 

Mt, Phool Kumoar — Judgment-debtor 
— Applicant. 

V. 

Pikhi Pam — Decree-holder — Opposite 
Party. 

Execution First Appeal No. 216 of 
1933, Decided on 16th November 1934^ 
from decision of Sub-Judge, Agra, D/- 
21st April 1933. 

(a) Hindu Law — Widow — Widow in posses- 
sion of husband’s property — Rent payable to 
widow in respect of property is part of hus- 
band’s estate. 

Where the widows are in possession of the 
property bolonging to their late husband, the 
fact that they have widow’s estate under the 
Hindu law does not make them any the less 
legal representatives of their husband. It may 
be that in the eye of Hindu law their position 
as representatives of the estate of their deceased 
husband is peculiar, but it cannot be gainsaid 
that so long as they are alive, they alone repre- 
sent the estate of their deceased husband. Hence 
the income accruing from the property in their 
possession as legal representatives of their de- 
ceased husband is income accruing from his es- 
tate and therefore an integral part thereof. Any 
rents which have accrued due and are payable 
to the widows must be considered to be part of 
his estate, and therefore liable to pay his debts. 

[P 262 C 1] 

(b) Hindu Law — Widow in possession of 
husband's property — Nature of widow’s es- 
tate is material only in question between 
widow and reversioners but not in question 
of involving husband’s estate. 

The existence of the widow’s estate cannot be 
recognized as against the estate of her husband. 
The nature and extent of a widow’s estate may 
be material where the question arises between 
her and the reversioner, but there can be no 
widow’s estate where the question is whether 
the property once belonging to her husband is 
part of his estate or is part of the widow’s estate 
which itself implies an estate carved out of the 
husband's estate. It continues to be husband’s 
estate while it is in the posssssion of the widow 
who represents it: 19 All 235, Diss. from. 

[P 262 C 2] 

P. Asthana and P. Xd. Sahai — for 
Applicant. 

S. K. Par and Pin Payal — for Oppo- 
site Party. 

Judgment. — This appeal arises from 
an application for execution made by 
the respondent Pandit Rikhi Ram who 
obtained a simple money decreeagainst 
Shah Jwala Prasad since deceased. The 
decree-holder applied for execution of 
his decree by attachment of rents due 
from the tenants holding land left by 
the judgment-debtor. The latter’s 
widows Mt. Phool Kunwar and Mt 
IChem Kunwar objected to the attach- 
ment of the rents, inter alia, on the 
ground that they accrued after the 
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death of Shah Jwala Prasad and were 
therefore their personal property and 
rot part of the assets left by the de» 
ceased. Their objection was dismissed 
by the lower Court, They have come 
up in appeal to this Court. 

It is clear that the decree against 
the deceased judgment-debtor can be 
executed against the assets left by him. 
The question is whether the rents 
accru'ng due since his death and pay- 
able by the tenants holding immovable 
property once belonging to him can 
be considered to be part of his estate. 
The widows are in possession of the 
property belonging to their late hus- 
band as his legal representatives. The 
fact that they have widows’ estate 
under the Hindu law does not make 
them ary the ’ess legal rep-e en'ativesof 
their husband. It may be that in the 
eye of H'ndu law their position as 
representatives of the estate of their 
deceased husband is peculiar, but it 
cannot be gainsaid that so long as they 
are alive, they alone represent the 
estate of their deceased husband. It 
is equally undeniable that the income 
accruing from the property in their 
possession as legal representatives of 
their deceased husband is income ac- 
cruing from his estate and therefore 
an integral part thereof. They do not 
claim his property adversely to • him 
or his estate, but as representing it. 
Anythbig received by them should be 
deemed to have been received by his 
'estate. This being so. any rents which 
I have accrued due and are payable to 
the widows must be considered to be 
part of his estate and therefore liable 
to pay his debts. 

The learned advocate for the appel- 
lants has strongly rcl’ed on 19 All 235 
(I). The facts of that case are qube 
different from those of the case be- 
fore us. The judgment-creditor in that 
case had applied for attachment of 
rents due in respect of the property of 
the deceased judgment-debtor in pos- 
session of his widow. The learned 
Judges composing the Division Bench 
which derided the case held that the 
attachment could not be sustained in 
view of a compromise which tlie par- 
ties had entered into previously. The 
effect of that compromise was that the 
dccrec-ho’der was not entitled to take 
out execution against movable property 
of the widow and was to obt«ain satis- 
faction of the decree by proceeding 
against his immovable property. The 
view there taken was that having re- 

1, P.'uii Knnno Pivt v. R. J, Jjacy, (1897) 19 All 
2^5=1807 AWN 38. 


gard to the terms of the comprornise it 
was not open to the decree-holder to 
proceed against the rents receivable by 
the widow which in the circumstances 
of that case were considered to be the 
property of the widow and that the 
only manner in which the decree-holder 
cou’d obtain satisfaction was by at- 
tachment of the immovable property. 
So far the^ decision does not involve 
any proposition of law which can be 
questioned. The learned Judges how- 
ever proceeded to observe as follows: 

* There can be no doubt as we conceive the 
law to be in this country, that this ladv, as the 
widow of a separated and sonless Hindu, be- 
came in virtue of her widow's estate, entitled 
upon the dea'bofber husband to the rents 
which mi>{ht accrue from the immovable pro- 
perty. Tho'-'e rents if already received bv her 
and put into her pocket, could not be treated in 
law as assets of her husband. They were her 
assets in virtue of her widow’s estate. It can 
m'the no d'f/erence if the rents which accrued 
due after her husband's death had not been ac- 
tually put into her pocket. She was entitled to 
them, not as representative of her late husband^ 
but in sijht of her toidoxo's estate," 

The italics are ours. With great res- 1 
pect, we are unable to accept the view 
that tlte rents and profits receivable by 
her consti'uted property in her own 
right and are part of her personal 
estate. She was entitled to the pos- 
session of her husband’s estate only 
berain^e she happened to be his legal 
representative. But for that circum- 
stanre she had no right either to the 
estate left by her husband or its in-J 
come. The fallacy of the argument 
underlying the observations quoted 
a)io\e is that the c.xistcncc of a widow’s 
estate is recognized as against thcl 
estate of her husband. The nature and| 
extent of a widow’s estate may 
material where the question arises bet- 
ween her and the reversioners, but 

there can be no widow’s estate where 
the question is whether the property 
once belonging to her husband is pari 
of his estate or is part of the widow’s 
estate, which itself implies an estate 
carved out of the husband’s estate. 

It continues to be the husband’s estate 
while it is in the possession of the 
widow who represents it. If the ob- 
servation quo'ed above had embodied 
the decision of their Lordships for the 
purposes of that case, we would have 
referred the question to a larger 
Bench. As in our opinion it is clearly 
an obiter dictum wliich was not part 
of the actual decision of the case, we 
feel, with all respect, tliat we Are at 
liberty to diiler from it. 
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In the case before us, it is not dis- 
puted that the appellants are in pos- 
. session of the property of which the 
rents are in question, as the heirs and 
legal representatives of their deceased 
husband against whom the decree 
sought to be executed had been passed. 
This being so, the rents, attached at 
the instance of the decree-hoider are, 
in our opinion, part of the estate of 
the deceased. The objection of the 
-api>ellant was rightly overruled by the 
lower Court. This appeal is also dis- 
iinissed with costs. 

K.S. Appeal dismissed. 
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SULAIMAN, C. J. ANB GaNGA NaTH, J. 

Lai Ham Sarup — Plaintiff — Appel- 
lant. 

V. 

Kunji Lai and others. — Defendants— 
Respondents. 

Second Appeal No. 848 of 1933, De- 
cided on 1st November 1934, from deci- 
sion of Sess. and Sub-Judge, Agra, D/- 
22nd March 1933. 

Mortgage — Mortgage in favour of several 
persons — One of them alone cannot sue for 
decree for his share of mortgage debt. 

Where a mortgage is executed in favour of 
several persons, one of them alone cannot sue for 
a decree for bis share of the mortgage debt : Ca^e 
law revAetoed. [P 263 C 2] 

G. Agarwala and K. N. Agarwala — for 
Appellant. 

N. P. Asthana and B. N. Sahai — for 
Respondents. 

Sulalman. C. J. — This is a plaintiff’s 
appeal arising out of a suit for re- 
covery of money on a hypothecation 
bond dated 15th August 1927. The 
bond was a mortgage-deed in favour 
of no less than six mortgagees. The 
plaintiff who is one of the mortgagees 
brought a suit and originally did not 
even implead his co-mortgagees, ab- 
andoned his security and wanted to 
obtain a decree for what he considered 
to be his share of the mortgage debt. 
On some objection being taken as to 
the indivisibi'ity of the mortgage tran- 
saction, he impleaded the other mort- 
igagees without in any way amending 
his relief. The suit was brought within 
six years of the registered document, 
ibut that period is now well over. Both 
the Courts below have dismissed the 
claim, holding that the plaintiff is not 
entitled to split up the single mort- 
.gage trasaction. 

In appeal it is argued before us that 
it is open to the plaintiff to recover 
Jfcls share of the debt particularly when 


the other co-mortgagees did not come 
forward to oppose his claim. It seems 
to us that the case has to be looked 
at, not only from the point of view 
of the plaintiff-appellants, but also 
from the standpoint of the defendant 
mortgagors. They entered into one 
single transaction with a group of peo- 
ple to whom monies were due previous- 
ly and with whom they contracted that 
the amount would be payable in one 
lump sum to them jointly and they 
jointly would have the right to recover 
the amount and would get the mort- 
gaged property sold. If each one of 
them be allowed to bring a suit separate- 
ly for his share of the mortgage debt 
the result would be that the mortgagor 
would be compelled to resist six sepa- 
rate suits and would be put to con- 
siderable inconvenience and harassment 
and such a view would encourage multi- 
plicity of suits involving waste of time 
of the Courts as well. 

As regards a suit brought by one of 
several mortg-agees to recover his share 
of the mortgage debt, the point is well 
settled in v;ew of the pronouncement 
of their Lordships of the Privy Council 
in 1919^ P C 24 (1). The only proper 
course is for the co-mortgagee to im- 
plead the other mortgagees as defen^ 
dants and sue for a decree for the 
entire amount or the sale of the entire, 
mortgaged prof>erty. ‘He cannot getj 
a decree for his share of the mortgage 
debt or a sale of a part of the mort- 
gaged property. It seems to us that 
the same principle applies even where 
one of the mortgagees chooses to ab- 
andon the security, H;s abandonment 
would not bind the other co-mort- 
gagecs who are jointly interested in 
the whole amount, nor does it seem 
fair that one mortgagee should steal 
a march over the other co-mortgagees 
to recover his share of the mortgage 
debt, either by attaching the mort- 
gaged property later on or by attach- 
ing other property of the mortgagor 
and leave his co-mortgagees in the 
lurch. S. 45, Contract Act. clearly lays 
down that when a person has made a 
promise to two or more persons jointly 
then, unless a contrary intention ap- 
pears from the contract, the right to 
claim performance rests, as between 
him and them, with them during their 
joint lives. 

It was laid dowm by a Full Bench 
of this Court in 7 A ll 313 (2), that 

Lhara Sundari DebP igig 
^ ^ 131=46 I A 272=47 Cal 175 

2. Kandbiya Lai v. Chandar, (1885) 7 All 313— 
1885 A W N 34 (FB). ’ 
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a money bond, the right to realise the 
money has devolved in specific shares 
upon his heirs, each of such heirs can- 
not maintain a separate suit for re- 
covery of his share of the money due 
on the bond. It was held that the 
Court should permit an action to be 
brought by the heirs when the party 
or parties suing are in a position to 
sue for the whole debt, othenvise to 
permit one heir to realize liis share 
would be to alter the nature of the 
contract and to subject the debtor to 
inconveniences and hardships. It was 
pointed out by another learned Judge 
in that case that Courts are bound to 
see that the debtors are not unduly 
harassed by representatives of a de- 
ceased creditor. In 33 All 327 (3), an- 
other Full Bench case of this Court, 
it was held that one debt creates one 
single and indivisible liability which 
gives rise to one single cause of action 
and tliat one of the heirs of the obligee 
of a money bond cannot sue .or his 
share in the money due under the bond. 

The learned advocate for the appel- 
lant relies on a single Judge decision 
of the Calcutta High Court in 1931 
Cal 806 (4). But in that case the other 
co-mortgagees who had been impleaded 
as co-defendants had not put forward 
apparently any claim within the period 
of 12 years and the suit brought by 
one mortgagee was with reference to 
the whole of the mortgaged property. 
The learned Judge therefore pointed 
out that there was no question of the 
splitting up of the security in that 
case. The decision proceeded on the 
assumption that it was clear from the 
conduct of the co-mortgagees that they 
had no intention of claiming their share 
of the mortgage money. Those con- 
sideration do not apply to this case. 
We are accordingly of the opinion that 
the views taken by the Courts below 
that the suit is defective and cannot 
be entertained are perfectly correct. 
The appeal is accordingly dismissed 

with costs. 

Appeal dismissed. 

arOhihur Khan v. Kalandari Regain, (1911) 33 
All 327=9 I 0 127. 

4. RacUia Nath v. Nagcnclra Nath, 1931 CalSOG— 
134 I C 7G7. 


Bennet, j. 

Narain Das and anothet — PIaintiffs~r 
Applicants. 

V. 

Kashi Prasad — Defendant — Opposita 
Party. 

Civil Eevn. Nc. 151 of 1934, De- 
cided on 31st October 1934, against de- 
cree of Small Cause Court Judge, Jhansi,. 
D/- 27th November 1933. 

Provincial ^mall Cause Courts Act (1887)>. 
Sch. 2, Art. 35 (ii) — Allegation that defen- 
dant reaped crops belonging to plaintiff by 
deceit amounts to offence of theft and suit 
is not cognizable by Small Cause Court. 

Where the allegation of the plaint is that the 
crop belonged to the plaintiff and that the de- 
fendant by deceit reaped it, those allegations 
involve that the defendant intended to gain un-< 
lawfully by taking possession of the crop and to 
cause loss unlawfully to the plaintiff by doing 
so. Therefore in accordance with the definitions- 
in Ss. 23 and 24, Penal Code, the defendant in- 
tended to act dishonestly and the facts alleged 
amount to an offence defined by S. 378, I. P. C, 
i. e. theft, an offence which comes under Ch. 17. 
The Small Cause Court therefore has no juris- 
diction to try this suit. [P 265 C ll 

K. N. Laghate — for Applicants. 

P. LI. L. Verma — for Opposite Party. 

Order. — THs is an application in Civil 
Revision against an order of a Small 
Cause Court returning a plaint to the 
plaintiff for presentation to the proper 
Court. The lower Court held that the 
plaint should be heard on the regular 
side. The plaint set out that the de- 
fendant “without right and without 
consent by deceit unlawfully reaped the 
crop” of the plaintiff. The lower Court 
is not correct in saying that the word 
“forcibly” was used, but that does not 
appear to affect the matter. The lower 
Court held that these allegations would 
constitute an offence under Chap. 17» 
Penal Code, and therefore the suit was 
excluded from Small Cause Court juris- 
diction by Art. 35 (2), Small Cause- 
Courts Act. Learned Counsel argued 
on the strength of two rulings: 130 
I C 481 (1) and 1932 All 472 (2), that 
the words in the plaint would not con- 
stitute an offence under Chap. 17,. 
Penal Code, and that the Small Cause 
Court had jurisdiction. The first oi 
those cases, decided by a Bench of 
which I was a member, related to tak- 
ing the fruit of dak trees. These trees 
are jungle trees and a person taking, 
the fruit from th ese tre es would no t 

1. Bandhu Pandey v. Gauri Datt Pandoy, (1930)* 

130 I C 481. ^ T ^ 

2. Bhaa Dutt v. Moti Lai, 1932 All 472=110. I O- 

506. 
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necessarily know that the trees be- 
longed to some one. The second ruling 
relates to the cutting of a nim tree. 
Again we have a tree which is self- 
sown. 

In the present case the allegation 
is in regard to crops. Now, crops are 
not naturally sown and any one seeing 
the crop must be well aware that some 
human being must have cultivated that 
crop. The allegation therefore that a 
crop was taken without any right by 
deceit implies that the person taking 
the crop knew that the crop belonged 
to someone else. Learned counsel 
argued that dn the definition of “theft” 
in S. 378, Penal Code, the word “dis- 
honestly” is used and he argues that 
liis client had not used the word “dis- 
nonestly” in the plaint. “Dishonestly” 
is defined in S. 24, Penal Code, as 
doing anything with the intention of 
causing ^vrongful gain to one person or 
wrongful loss to another, and in S. 23 
“wrongful” gain is defined as gain by 
unla^vful means of property to which 
the person gaining is not legally en- 
titled, and “wrongful loss” is similarly 
defined. The allegation of the plaint 
is that the crop belonged to the plain- 
tiff and tlrat the defendant by deceit 
reaped it. Those allegations involve 
that the defendant intended to gain 
unlawfully by taking possession of the 
crop and to cause loss unlawfully to 
the plaintiff b^ doing so. Therefore in 
accordance with the definitions in 
Ss. 23 and 24, Penal Code, the defen- 
dant intended to act dishonestly. It 
appears to me therefore that the deci- 
sion of the lower Court was correct and 
that the facts alleged did amount to an 
offence defined by S. 378, Penal Code, 
i. e., theft, an offence which comes 
under Chap. 17. The Small Cause 
Court therefore did not have jurisdic- 
tion to try this suit. Learned counsel 
also objected to the order of the lower 
Court that the costs hitherto incurred 
by the defendant should be paid by 
the plaintiff. He argued that the entire 
amount of the pleader’s fee should not 
appear in the decree. The fee am- 
ounted to Rs. 20-12-0. I do not think 
this amount was excessive. 

The application in revision is there- 
fore dismissed with costs. 

K.s. Appeal dismissed^ 


f 
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Bennet, J. 

, Chanar Singh J ai Ram — Defendant- 
Appellant. 

V. 

Chanar Singh Jeet Singh — Plaintiff — 
Respondent. 

Second Appeal No. 1349 of 1930, De- 
cided on 22nd October 1934, from deci-, 
sion of Dist. Judge, Khulna. D/- 31sb- 
July 1930. 

(a) Custom (U. P.) — Cosharer in possession’ 
of plot as his khudkasht has right to mort- 
gage it — Onus of proving different rule is on 
party alleging it — Cosharer. 

The general rule of law in the United Pro- 
vinces is that a co-sharer in possession of a parti- 
cular plot as his khudkasht or as his sir has a- 
right to mortgage the plot. It is therefore for. 
the party who alleges to show that a different 
rule prevails in Kumaun. [P 266 O 1, 2] 

(b) Partition — Person allowed certain plot. 
is bound by transaction of predecessor-in- 
interest. 

A person who has been allotted the plots on 
partition is bound by the transactions of his- 
predecessors-in-interest. [P 266 C 2] 

(c) Adverse Possession — It need not be 
brought to knowledge of owner — Possession 
must be overt and without any attempt at 
concealment. 

While possession to be adverse must bo ade- 
quate in continuity, in publicity and in extent, 
it is not necessary that it should be shown to- 
have been brought to the knowledge of the own- 
er. It is sufficient that the possession be overt 
and without any attempt at concealment, so 
that the person against whom time is running 
ought if ho exercises due vigilance, to be awaro 
of what is happening: 1934 P C 23, WoU. 

[P 267 C IJ, 

R. C. Ghatak — for Appellant. 

Ranke Behari — for Respondent. 

Judgment. — This is a second appeal 
by the defendant, Chanar Singh, son 
of Jai Ram. The respondent plaintiff 
is also Chanar Singh, son of Jit Singh. 
The second appeal is against the deci- 
sion of the District Judge in appeal in 
favour of the plaintiff who had failed 
in the Court of first instance. The suit 
was for possession. On the first hear- 
ing I remanded an issue as follows: 

“ Has the defendant Chanar Singh acquired 
the title of a mortgagee by adverse possession for 
over 12 years of the laud in suit as a mort- 
gagee?” 

Further evidence was admitted and 
the lower appellate Court has come to 
a further finding which is to the effect 
that the defendant has not acquired 
the title of a mortgagee by adverse 
possession. The case has now been re- 
argued as to whether this finding is. 
correct in point of law on the facts 
found by the learned District Judge. 
These facts are as follows: 
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“ In 1871 there was litigation between one Jai 
Ram father of Chanar Singh, the defendant in 
this case (now deceased) and two men named 
Khim Singh and Ke^har Singh. This litigation 
was settled by the execution of snlehnama or ' 
deed of compromise. On 9th October 1871, Jai 
R.-^rn had sued these two men and the suleh* 
nama shows that they admitted that they owed 
him Rs. 24 in addition to Rs. 42 duo on a mort- 
gage. They agreed that Jai Ram should remain 
in possession of the land mortgaged until they 
paid off ibis debt It is not stated in the suleh- 
nama when this mortgage was executed (and no 
mortgage deed is forthcoming). The sulebnama 
did not show definitely what land was mort- 
gaged; no specific plots are referred to; it merely 
showed that Jai Ram was in possession as a 
mortgagee of eight plots belonging to Khim 
Singh and Keshar Singh. 

Khim Singh and Keshar Singh arc said to 
have sold their rights in this land (as well as in 
other lai-d) to one l.alniani, father of Amarnath. 
There i.s no evidence as to the date of sa e. 
Neither Lalmani nor his father Amarnath ever 
obtained possession and in 1927, they sold this 
land w'ilh other land to Chanar Singh, the 
plaintiff in the case. 

“ Chanar Singh instituted partition proceed- 
ings and tbc land in suit was allotted to him 
in these proceedings in 1928. Jni Ram's son Cha- 
nar Singh, was in possession of tbc land and 
refused to vacate it and the other Chanar (son 
of Jit Siiigh) accordingly sued for possession.” 

And also: 

“ There appears to be no doubt that the ap* 
jicllanfs family has ticen in possession since 1871 
on the basis of the snlchnaina referred to. No 
mortgage deed is forthcoming and it cannot 
ths-refore he said whether specific plots were 
inorigagcd; all that can be said is that Khim 
8ingli aiul Ke-har !^ingh were not entitled to 
mortgage specific plots.” ■ 

It i'> to be noted that the learned 
District Judj^e linds that the mortgage- 
deed was not produced and the su’.eh- 
nama did not speeihcally show that the 
eight p ots in question were mortgaged. 
He however finds that the su’.chnama 
did show that Jai Ram was in posses- 
sion as a mortgagee of eight plots be- 
longing to Khin Singh and Keshar 
Singh. It aj)pcars to me that the find- 
ing of fact is sufficient to show that 
the mortgage was of the eight plots 
and the furtlier question as to whether 
tlie mortgage-deed did or did not men- 
tion these specific numbers is not im- 
portar.t. A point wdtich appears to have 
inlluctK cd the District judge is that 
the mortgage would l)e invalid. Tasked 
Icantcd counsel for the plaintilT to show 
any provision of law' w'hich may make 
tlie mortgage invalid and he did not 
'ci refer lo any provision of law. 1 he 
igcncral rule of law' in the province is 
■that a co-sharer in po-'session of a 
parti ular plot as his khudkasht or as 
liiis sir lias a right to mortgage the 
qjlot. It is llicreiore for the plaintifi- 


respondent to show that a different 
ru’e prevails in Kumaun. All that the 
District Judge has referred to is a state- 
ment by Mr. Stowell in his Manual 
of I-and Tenures of the Kumaun Divi- 
sion that the possession of specific plots 
by a co-sharer would not entitle the 
co-sharer to remain in possession of 
those plots after partition. Mr. Stowell 
does not apparently refer to the case 
where a co-sharer has made a mort- 
gage of a specific plot. 

In any case I do not consider that 
in the present case the partition affects 
the case because the plaintiff who lias 
been allotted the plots on partition is 
in my opinion bound by the transac- 
tions of his predecessors-in-interest^ I( 
in the partition the plots in question 
had been allotted to a different co- 
sharer it is conceivable that different 
rights might arise although that has 
not^been shown to me. Learned coun- 
sel for the respondent argued that in 
some w'ay the rights of other co-sharers 
would be concerned with the question 
of the acquisition of mortgagee rights 
by adverse possession. I do not con- 
sider that this is the case. The co- 
sharers in possession of the p o‘s in 1871, 
Khem Singh and Keshar Singh, chose 
to transfer a portion of the right to 
possession W'hich they had in those plots 
for a limited time by a mortgage and 
a sulehnama. They and they alone were 
concerned with this question whether 
adverse possession established the 
rights of a mortgagee against them in 
Jai Ram. The learned District Judge 
has also referred to the fact that, it 
has not been shown by evidence that 
attempts were made by Lalmani and 
Amarnath to obtain possession of the 
land. Lalmani and his son Amamaih 
were successors of Khem Singh and 
Kcbhar Singh, but it is not shown at 
what time Khim Singh and Keshar 
Singh sold their rights in the land to 
Amamaili. The learned District Judge 
finds that the defendant family has 
been in possession since 1871 on the 
ba^is of the sulehnama referred to. I 
understand that the District Judge 
means that they were in possession of 
the land in suit. I do not consider that 
it is necessary tliat any further evi- 
dence should be produced in order to 
e5iabli>h the rights of the mortgagee 
by adverse possession in favour of the 
defendant ’s family. I would refer to 
tlie ruling of their Lordships of the 
rriv'y Council reported in 1934 P C 23 
(1), w'here it is laid dow'n: 

1. JScev. ot St.ite V. Pebendr.i Lai ivii.m, IDH-* P ^ 

2a = i47 1 C 545=01 I A 78=01 Cal 262 (PC). 
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*' While possession to be adverse most be ade- 
quate in continuity, in publicity and in extent 
it is not necessary that it should be shown to 
have been brought to the knowledge of the 
owner. It is sufficient that the possession was 
overt and without any attempt at concealment so 
that the person against whom time is running 
ought if he exercises due vigilance, to be aware 
of what is happening.*' 

Now, if we assume in favour of the 
plaintiff that Lalmani obtained the sale- 
deed from Khim Singh and Keshar 
Singh within the period of 12 years it 
is clear that Lalmani must have been 
well aware of the possession of Jai 
Ram. I consider that on the facts 
found by the learned District Judge, 
the conclusion is that the defendant 
has acquired the title of a mortgagee 
by adverse possession for over 12 years 
as mortgagee. Accordingly I allow this 
appeal and I restore the judgment of 
the Court of first instance dismissing 
the suit of the plaintiff with costs 
throughout. Permission is granted for 
a Letters Patent appeal. 

K.s. Appeal allowed, 
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Bennet, J. 

Motilal — Applicant. 

V. 

Emperor — Opposite Party, 

Criminal Revn. No. 845 of 1934, De- 
cided on 26th November 1934, from 
order of Sess. Judge, Gorakhpur, D/-30th 
April 1934. 

Penal Code ( 1 860), S. 179 — Magistrate 
requiring complainant as witness under 
S. 2 19, Criminal P. C. — Refusal to give evi- 
dence — He is guilty of offence under S. 179 
—Criminal P. C. (1898), S. 219. 

Wbeie the Court desires to examine tbe com- 
plainant as -a witness for tbe prosecution of 
persona wbo have already been committed to 
Sessions on his own complaint, sucb an examina- 
tion is relevant and tbe Magistrate has a discre- 
tion to require the complainant as a witness 
under S. 219, Criminal P C. If the witness re- 
fuses to answer questions and the Magistrate 
takes action under S. 480 and finds that he is 
guilty under S. 179, I. P. C., and convicts him, 
the conviction is correct: 13 Bom 600, Expl. and 
Dist. [P 268 0 1] 

Madan Mohan hal — for Applicant. 

A^st. Govt. Advocate — for the Crown. 

Order. — This is an application in 
revision by one Moti Lai who has been 
fined Rs. 50 under S. 179, Penal Code. 
The so!e ground in revision taken is 
that no offence under that section was 
comniiited. The order of the Magis- 
traie shows that Moti Lai accused was 
produced as a witness in a criminal 
case, Krng-Emperor v. Usman, etc. 
That case had been committed to the 
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Court of Session by another Magis- 
trate in December 1933. Moti Lai was 
complainant in that case. But on 17 
hearings between 21st September, and 
6th December 1933, he refused to anS'- 
wer questions as a witness because he 
alleged he was suffering from pain in 
•his stomach. On two dates he was 
examined by a doctor who found that 
he was all right- The case therefore 
was committed to Sessions without the 
statement of Moti Lai the complai- 
nant, being recorded. On 26th Febru- 
ary 1934, the Magistrate sent for Moti 
Lai who was produced before him and 
he desired to take the statement of 
Moti Lai under S. 219, Criminal^ P. C. 
That section empowers a Magistrate 
if he thinks fit to summon and exa- 
mine supplementary witnesses after the 
commitment and before the commence- 
ment of the trial. An oath was ad- 
ministered to Moti Lai and he refused 
to answer questions put to him on the 
ground that he had pain in his sto- 
mach. The Magistrate saw Moti Lai 
smiling when he said this and Moti 
Lai remained in Court for 1-^ hours and 
talked freely about other things. (I)n 
this evidence the Magistrate took pro- 
ceedings against Moti Lai under S. 480, 
Criminal P. C., and came to the con- 
clusion that he was guilty of refus- 
ing to answer questions touching a. 
subject on which he was bound to state 
the truth and therefore the Magistrate 
convicted him under S. 179, Penal 
Code, and fined him Rs. 50. 

Learned counsel relies on an old rul- 
ing of a Bench of the Bombay High 
Court of the year 1889 reported in 
13 Bom 600 (1). In that case one 
Ganesh Narain had made a complaint 
charging certain persons with purchas- 
ing judicial offices. The case was re- 
manded for inquiry under S. 202, Cri- 
minal P. C. The complainant asked 
permission to withdraw from the pro- 
secution alleging that he had no per- 
sonal knowledge of the facts stated 
in his complaint. The Magistrate exa- 
mined the complainant at great length 
as to the motives which had induced 
him to file the complaint and as to 
the names of the persons, at whose in- 
stigation he was acting. The complai- 
nant refused to answer those ques- 
tions. Th.e Magistrate ordered him to 
be imprisoned for seven days and dis- 
missed the complaint. The Bombay 
High Court which had alreadv ordered 
further inquiry in the case then sent 
for the re cord apparently with a view 

l.In re Ganesh Narayan Sath^," (1889) ~13 Bom 
- 600. 
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(a) Practice — Pleadings — Pleadings must 
be in writing. 


to seeing what further proceedings 
should be taken in the case, and they 
decided that further action was not 
necessary, on p. 628. On pp. 603 and 
604, it is istated: 

“In order to ascertain who were the real com- 
plainants, the Magistrate interrogated the com- 
plainant, and, on his refusing to answer, he 
directed his imprisonment. Such questions how- 
ever were irrelevant to the real issue — whether 
there was a prima facie case made out of an 
offence. Even assuming that the Magistrate 
thought the questions relevant, it is very doubt- 
ful whether he could force a complainant, volun- 
tarily preferring a complaint to answer. A com- 
plainant can hardly be held a witness punish- 
able (or refusal to answer under either S. 485 or 
S. 170, Penal Code, or the Criminal P. C., res- 
pectively. I find no case which includes a com- 
plainant in those penal proceedings." 

This is the statement of one learned 
Judge. The other learned Judge took 
a different view and on p. 625 ihe 
stated: 

“The complainant would bo bound when exa- 
mined as a witness to answer all relevant ques- 
tions." 

It is to be noted that the first learn- 
ed Judge on p. 604, did not definitely 
say that the complainant would not 
be bound to answer relevant questions 
merely because he was a complainant 
and not a witness. The proposition 
wliich learned counsel desires to draw 
from this ruling that in no case will 
a complainant be punishable under sec- 
tion 179. Penal Code, is clearly not 
supported by the ruling. All that the 
ruling lays clown is in the opinion of 
of one learned Judge that where irre- 
levant cjucstions were asked he should 
not have been punished under S. 179, 
Penal Code. In the present case the 
Court desired to examine the complai- 
nant as a witness for the prosecution 
of persons who had already been com- 
mitted to Sessions on his owm com- 
I plaint. Such an examination would 
have been relevant and tlie Magistrate 
Iliad a discretion to rcciuirc the com- 
plainant as a witness under S. 219, 
Criminal P. C. I consider therefore 
that the conviction under S. 179, Penal 
Code, was correct. The revision is 
therefore dismissed. 

K.s. licvi^ion d is7n issed. 
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BEN^'ET, J. 

SuJchdi'o Jichari Lai — Surety-objector 
Applicant. 

V. 

{Firm) liama Nand Dtvarlca Das — De- 
cree-holder — Opposite Party. 

Px. Second Appeal No. ll95 of 1933, 
Decided on 25th October 1934, 


The Oivil Procedure Code requires that the^. 
pleadings of the parties either in the original or | 
in an appellate Court must be in writing. It j 
does not contemplate that there should be oral t 
pleadings. [P 269 0 13 | 

(b) Civil P. C. (1308), S. 11 — Decision on. ! 
issue not arising on pleadings is not res judi- ■ 
cata. I 

A decision on issues which do not arise on the- ' 
pleadings does not operate as res judicata. 

[P 269 C 1} 

M. A, Aziz — for Appellant. 

N. P. Asthana and J^cala Prasad. 

Bhargava — for Respondent. | 

Judgment. — Tliis is an execution se- ; 
cond appeal by a surety against whom, 
the two lower Courts have given con- i 
curring decisions. The facts arc that ‘ 
there was a decree obtained in suit 
No. 679 of 1928 by a certain firm 
against the Pioneer Mills, Bombay- 
There was an application for restora- 
tion and the Court required that suffi- 
cient security should be given by de- 
fendant for restoration of the suit. The 
appellant was counsel for the defen- 
dant and he gave a surety bond 
to the extev.t of Rs. 999-8-0. This bond 
very clearly states that he stood sure- 
ty to the extent of Rs. 999-8-0. Learn- 
ed counsel for the respondent desires 
to interpret that bond to mean that 
although the sum is mentioned, the 
surety undertook liability to the whole, 
extent of the decree. I do not con- 
sidcr that the bond can be inter- 
preted in that sense and to interpret 
it in that sense would in my opinion 
make it contradictory in its terms. The 
matter proceeded further and on a cer- 
tain date the surety applied to the Court 
for permission to deposit Rs. 1,000. 
The decree-holder objected that this 
amount was insufficient. The Munsif 
before whom these proceedings took 
place held that the question of w'he-, 
thcr tlic surety w'as liable for a lar- 
ger amount than Rs. 999-8-0 or not 
should be determined at a later stage. 
The surety took an appeal against this 
decision objecting to the decree being 
executed against him on the ground 
that the decree-holder lias taken no- 
steps to execute the decree against 
the original debtor. That was the only 
matter brought before tlie appellate 
Court by the grounds of appeal. The 
decree-holder did not file any cross-ob- 
jection and there is notlxing on the 
record to show that any person brought 
the matter of the e.xtent of the labi- 
lity of the surely before the appellate 
Court. In my opinion the appellate 
Court had no jurisdiction to decide 
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that issue unless the issue was raised 
before it. The issue might have been 
raised before it in the grounds of ap- 
peal, but it was no-t, or it might have 
been raised by an application in ^vrit- 
ing made to the Court by one of the 
parties, but it was not. Learned coun- 
sel for the decree-holder argues that 
the issue could have been properly 
brought before the api>ellate Court by 
oral argument of counsel on behalf of 
the parties. I do not consider that 
that is a procedure contemplated by 
the Civil Procedure Code. In my opi- 
nion the Code requires that the plead- 
ings of the parties either in an origi- 
nal or in an appellate Court must be 
in writing. It does not contemplate 
that there should be oral pleadings. 
Learned counsel has referred to O. 41, 
R. 2, which states that the appellant 
shall not except by leave of the Court 
urge or be heard in support of any 
ground of objection not set forth in the 
memorandum of appeal, and he sug- 
gests that leave was given. If such 
leave was given then there ishoulcl 
have been a record on the order sheet 
or othenvise by the api>ellate Court, 
but there is no such record. All that 
we have before us is the judgment 
of the appellate Court. This judgment 
sets out that: 

^‘the plaintiff sought to recover all the decree 
money from the surety appellant and the surety 
appellant opposes the plaintiff saying that he 
was liable to pay Rs. 999-8-0 and no more. The 
leirned Munsif dismissed the objection. Hence 
this appeal.” 

The appellate Court failed to notice 
the grounds of appeal and was appa- 
rently under the impression that all the 
matters before the lower Court were 
again in issue in appeal. There lay the 
error of the appellate Court as this was 
not so. The appellate Court framed two 
issues, the first of which was. is the ' 
appellant liable to pay Rs. 999-8-0 only 
or all the decree money it is grown to 
by this time? That is an issue which 
did not arise before the appellate Court 
as there is no pleading of this nature 
in the grounds of appeal or otherwise 
before that Court. I consider therefore 
that the judgment of the appellate 
Court holding that the surety was li- 
ble to pay the whole of the decretal 
amount is a judgment which cannot 
operate as res judicata because the is- 
sue was not before that Court. Under 
S. 11 no ^Court shall try any suit or 
issue in which the matter directly and 
substantially in issue has been directly 
and substantially in issue in a fonner 
suit between the same parties. The mat- 
ter was not in issue between the par- 


ties in that appeal and thcirefore in 
my opinion the decision of the appel- 
late Court cannot operate as res judi- 
cata. This is the only ground on wluch 
the lower Court has proceeded. The 
lower appellate Court in fact remarks; 

‘‘Having regard to the terms of the bond this 
decision appears to be incorrect.” 

I consider also that this decision is 
incorrect that the terms of the bond 
imposed a liability on the surety to 
pay Rs. 999-8-0 only and no more. 
Learned counsel for the decree-holder 
argues that the Court would not have 
accepted a surety for a le^s than the 
total amount, which was Rs. 1,239. A 
Court is not bound to require security 
for the whole amount. For these rea- 
sons I allow this appeal with costs 
throughout and I dismiss the present 
application for execution against the 
surety with costs. I do not think that 
any case has been made out for a 
Letters Patent appeal, so permission 
is refused. 

K.S. Application dismissed. 
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Harris and Rachhpal Singh, JJ. 
Abdtil Ahad — Objector — Applicant. 

v. 


. Brij Narain Bai — Opposite Party. 

Ex. First Appeal No. 25 of 1933, 
Decided on 5th November 1934, from 
decision of Sub-Judge, Ballia, D/- 20th 
August 1932. 

(a) Transfer of Property Act (1882), S. 43 
— Mortgagor is estopped from pleading that 
he is not entitled to mortgage property and 
also from defeating mortgagee’s claim in 
respect of mortgaged property but subse- 
quently acquired by mortgagor. 

The mortgagor is estopped from pleading that 
he was not entitled to mortgage the property 
which he mortgaged. He is also estopped from 
defeating the claim of the mortgagee in any pro- 
perty which he had mortgaged and which he did 
not actually own at the time of the mortgage but 
has subsequently come into his possession. 


Execution— Decree binding— Mortgage 
decree — Execution Court cannot enter intc 
question of mortgagor’s title— Mortgage 

A Court executing a decree will not in the execu 
tion department enter into the complicated ques- 
tion as regards the nature of the title of the 
mortgagor. It is not entitled to decide whethei 
the property which the mortgagor got after th« 
execution of the mortgage-deeds can be sold ir 
execution of a mortgage decree. It will look intr 
the mortgage, decree, and if it finds that the pro 
petty sought to be sold is specified therein ther 

f ^ execute the decree leav 
ing the parties to have their rights determinor 
separately by institution of a separate suit 


^■mUka Prasad— ior Appellant. 
M. Li. Agarivala for Respondent. 


L-*- 
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Judgment. — This is a judgment-deb- 
tor’s appeal in an execution case. In or- 
der to understand the case it is ne- 
cessary to keep in mind the following 
facts: Karam Ata and Abdul Samad 
were brothers. Abdul Ahad, the mort- 
gagor, is the son of Abdul Samad. 
Absanullah and Mt. Razia Bibi are the 
two children of Karam Ata. Sheikh. 
Abdul Ahad executed three mortgage- 
deeds in favour of the respondents. 
They were executed in 1906, 1914 and 
1922, respectively. On foot of these 
three mortgage deeds, three separate 
suits were instituted and mortgage de- 
crees were obtained by the respondents 
against Abdul Ahad. Those decrees 
have been made final. The respondents 
decree-holders have applied for exe- 
cution of their decrees against the ap- 
pellant. The objection taken by the 
appellant in the Court of the learned 
Subordinate Judge was that the de- 
cree-holders were not entitled to pro- 
ceed against the entire shares men- 
tioned in the application for execution, 
but only against portions thereof. In 
order to understand this plea it will 
be necessary to relate some other 
facts which are as follows: 

On 27th April 1927. Mt. Razia Bibi 
and her daughter instituted a suit 
against Sheikh Abdul Ahad claiming 
a 5 annas 4 pies share in the estate 
which was at one time owned by Ka- 
ram Ata and his brother Abdul Sa- 
mad. It was alleged on behalf of 
Sheikh Abdul Ahad in that case that 
in 1886 there was a compromise un- 
der which he became the owner of the 
entire 16 anna share. On the other 
hand the two lad’-es who sued him con- 
tended that Abdul Samad and after 
him Abdul Ahad were trustees in res- 
pect of the 5 anna 4 pies share which 
they claimed in the estate. In that 
suit the mortgagee was also made a 
parly. The learned Subordinate Judge, 
who decided the case, decreed the 
claim of the two ladies. Against that 
decree there was an appeal to the High 
Court. This Court discharged the de- 
cree of the learned Subordinate Judge 
and in lieu thereof passed a decree 
under which it was ordered that the 
ladies named above would get posses- 
sion over 5 anna 4 pie share if they 
paid into Court a sum of Rs. 56,000 
within a period of six mohths from 
the date of the decree of this Court. 
It appears however that the two la- 
d'es were unable to pay this amount. 
After that Sheikh Abdul Aliad and 
the two ladies entered into a compro- 
mise under which instead of 5 anna 
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4 pie share the two ladies got much 
less. The result was that the judg- 
nient-debtors got more than 10 anna 8 
pie share. 

When the respondents-mortgagees 
applied for the execution of their de- 
crees, the plea taken by the mortga- 
gor-appellant was that the mortgagees 
coiUd proceed only against that share 
which, according to the finding of the 
Subordinate Judge in the suit referred 
to above, was owned by him. His plea 
was that the additional share which 
he possessed had become his in pursu- 
ance of the agreement which he Itad 
arrived at with the above-mentioned 
two ladies after the decree of the High 
Court and therefore the mortgagee 
could not proceed against that share. 
The learned Subordinate Judge in 
whose Court the application for execu- 
tion was made repelled the contention 
and held that the mortgagor was es- 
topped from taking any such plea and 
that the property wliich he had mort- 
gaged was liable to be sold whether 
it was ouTied by the mortgagor at the 
time when he created the mortgage 
or whether it came to his possession 
subsequently. Against that decree the 
present appeal has been preferred. 

The only question for our conside- 
ration is whether the decision of the 
lca:ned Sulo dinate Judge on the point 
mentioned above is correct. We have 
heard the learned counsel appearing 
for the appellant and after hearing 
him we are satisfied that there arc no 
grounds for disturbing the order pass- 
ed by the learned Subordinate Judge. 

It is a well-kno^vn proposition of law 
that the mortgagor is estopped from 
pleading that he was not entitled to 
mortgage the property which he mort- 
gaged. He is also estopped from de- 
feating the claim of the mortgagee in 
any property which he had mortgaged 
and \yliich he did not actually own at ‘ 
the time of the mortgage had subse- 
quently come into his possession. This 
is the principle which is enacted by 
S. 43, T. P. Act. The question has 
been discussed in Wiltsie on Mortgage 
Foreclosure, Edn. 3, pp. 637, 691 and 
692 and the whole case-law on the sub- 
ject (English and American) has been 
discussed at length. It is stated at 
p. 637 as follows: 

“A party who mortgages .his property with 
coveuants of title is o.stopped from pleading in 
defence to a foreclosure, that at the time of the 
execution of the mortgage he had no title to, por 
interest in the mortgaged premises, or any part 
thoieof : neither can beset upas a defence a 
defect in his title ’ 
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At p. 692 we find the following ob- 
servations which are based of the cases 
cited therein: 

“Thus where a mortgagor in his mortgage 
warrants the title to lands which he really does 
not possess, and subsequently acquires title 
thereto, the title subsequently acquired will iu* 
ure to the benefit of the mortgagee, the same as 
if the entire title had been originally possessed by 
the mortgagor, and will estop such mortgagor, 
and all persons claiming under him, from subse- 
quently asserting any title against the mort* 
gagee and those claiming under him. The reason 
for this seems to be that the mortgagor will not 
be permitted to attack a title, the validity of 
which be has covenanted to maintain.” 

We might be permitted to make one 
more quotation from this book which 
is to be found on p. 693 and which 
is as follows: 

“The reason is that the estate thus affirmed to 
be in the party at the time of the conveyance 
must necessarily have influenced the grantee in 
making the purchase. And hence, the mortgagor 
and those in privity with him, in good faith and 
fair dealing should be for ever thereafter pre- 
cluded from gainsaying it.” 

We are in agreement with the view 
expressed above. The mortgagor when 
he executed the three mortgage deeds 
believed that he was fully competent 
to execute them. Years after a claim 
was brought for a part of the estate. If 
the decree of the High Court had set 
aside the decrees which the mortga- 
gee had obtained against the mort- 
gagor, then the position wouid have 
been different, but the High Court ne- 
ver set aside the decrees which the 
mortgagee had obtained against the 
mortgagor. The I tigation as regards 
a share in the entire 16 annas was 
between the mortgagor and his rela- 
tions. The mortgagees certainly were 
also parties to the suit and if any 
decree had been naade against^ them 
they would have been bound by it. For 
instance if 16 anna share had been 
mortgaged to them and under that de- 
cree of the High Court it had been 
decided that the mortgagor was the 
owner of only a 10 anna share, then 
certainly the mortgagees would have 
lost their 6 annas which had been 
mortgaged to them. The result of the 
•High Court decree in the case before 
us in no way affected the three mort- 
gages set up by the mortgagees. The 
two lad.es were unable to pay the 
amount which they had been directed 
to pay under the decree of the High 
Court and any agreement which the 
mortgagor may have made with them 
would not in the least affect the rights 
of the mortgagees who were not par*, 
ties to it. 

In the case before us there is an- 
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other point which is against the judg- 
ment-debtor. It is this: The mortga- 
gees have obtained decrees on foot oi 
the three mortgages against the mort- 
gagor. The mortgagor in the three 
suits instituted against him never took 
the plea that he^ was not entitled to 
mortgage the entire property which he 
had mortgaged. Those decrees were 
made final. The Court executing the 
decree cannot go behind them. All 
that it has to see that the property 
against which the mortgagee decree- 
holder desires to proceed is in pos- 
session of the mortgagor or his re- 
presentatives. If that be so, then ttie 
mortgagee is entitled to proceed 
against that property and a Court 
executing a decree will not in exe- 
cution department enter into the com- 
plicated question as regards the na- 
ture of the title of the mortgagor. For 
instance, a Court executing a tnort- 
gage decree is not entitled to decide 
whether the property which the mort- 
gagor got after the execution of the 
mortgage deeds can be sold in execu- 
tion of a mortgage decree. It will look 
into the mortgage decree and if it 
finds that the property sought to be 
soid is specified therein, then its plain 
duty will be to execute the decree 
leaving the parties to have their rights 
determined separately by institution of 
a separate suit. In these circumstances 
we are of opinion that the decision 
of the Court be!ow is correct and we 
accordingly dismiss the appeal with 
costs. 

K.S. Appeal dismissed. 
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Niamatullah and Adlsop, JJ. 

Jumma Das and another — Plainfeiffs. 

V. 

Misri Lai and others — Defendants. 

Misc. Case No. 349 of 1934, Decided 
on Isfc October 1934, from order of Col- 
lector, A^ra, D/- 3rd July 1934. 

Civil P. C. (1908), S. 9-Claim for profits 
by one cosharer of occupancy holding 
against another is of civil nature — Agra Ten- 
ancy Act (1926), S. 238. 

Where one of several cosharers in an occupancy 
bolding or other tenure is solely in possession 
he cannot be considered to be in wrongful pos- 
session; nor can the cosharers suing for profits 
be said to have been wrongfully dispossessed 
from the holding of tenure. Possession of one 
cosharer is possession of all who should be 
deemed to be in constructive possession throuch 
the cosbarer who is in actual possession by culti- 
vating the land or by receipt of rents from sub- 
tenants. Hence a claim for profits by one co- 
shater of an occupancy holding against another 
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is a suit of a civil nature and is not one ■within 
the jurisdiction of the revenue Court. 

[P 272 C 1, 2] 

N. P. Asthana — tor Applicants. 

Niamatullah, J. — This is a reference 
under S. 267, Agra Tenancy Act. by 
the Collector of Agra. It appears that 
a suit was instituted by one of several 
co-sharers of certain occupancy hold- 
ings for profits in the Court of the 
Munsif, Agra, who returned the plaint 
for presentation to the Revenue Court 
on the ground that the suit is one 
which is \vithin the exclusive jurisdic- 
tion of the Revenue Court. The learn- 
ed Munsif made a reference to S. 99, 
Agra Tenancy Act, (3 of 1926), besides 
S. 230 of the same Act. The defen- 
dant is not represented in this Court 
and it is not clear whether it was 
on his objection that the learned Mun- 
sif returned the plaint for presentation 
to the proper Court. We do not find 
anything in S. 99 which may be ap- 
plicable to the circumstances of this 
case. Perhaps the learned Munsif 
thought that the suit was one by a 
co-sharer in an occupancy holding for 
compensation for wrongful disposses- 
sion by another co-sharer who is hold- 
ing under the same landlord as the 
plaintiff. If the learned Munsif was in- 
lluencecl by this consideration, we 
think that he proceeded on a far- 
fetched ground. Where one of seve- 
ral co-sharers in an occupancy hold- 
ing or other tenure is solely in pos- 
session he cannot be considered to be 
in wrongful possession; nor can the 
co-sharers suing for profits be said to 
I have been wrongfully dispossessed 
■irom the holding or tenure. Posscs- 
! sion of one co-sharer is possession of 
all who should be deemed to be in 
'constructive possession through the 
co-sharer who is in actual possession 
iby cultivating the land or by receipt 
iof rents from sub-tenants. 

In our opinion, S. 230, Agra Te- 
nancy Act, (3 of 1926), is decisive on the 
point. That section declares that suits 
and application of the nature specified m 
the fourth schedule shall be heard and 
determined by the Revenue Courts, 
and no Courts other than a Revenue 
Court shall, except by way of appeal 
or revision as provided in this Act, 
take cognizance of any such suit or 
application, or of any suit or appli- 
cation based on a cause of action m 
respect of which adequate relief could 
be obtained by means of any such suit 
or application. We arc thus thrown 
back on Sch. 4, which does not make 
any mention of a suit by a co-sharer 
of an occupancy holding against an- 


other co-sharer for profits as one 
which the jurisdiction of the Revenue 
Court. It follows that the jurisdiction 
is not ousted by anything 
in S. 230, or Sch. 4, .Tenancy Act. 
As to whether the civil* Court has ju- 
risdiction there can be no doubt that 
under S. 9, Civil P. C,, it has juris- 
diction to try all suits of a civil na«* 
ture. It cannot be denied that a claim 
for profits by one co-sharer of an oc- 
cupancy holding against another is a 
suit of a civil nature. This being so, 
the suit was in our opinion rightly in- 
stituted in the Court of the Munsif. 

It appears that the plaint was sub- 
sequently filed in a Revenue Court 
which expressed the opinion that the 
suit was not cognizable by it. Accord- 
ingly the Collector made the present 
reference under S. 267. We take it 
that the plaint is still in the Revenue 
Court which shall return it to the 
plaintiff for presentation to the civil 
Court competent to try it. The refer- 
ence is accordingly answered as above* 

K.S. Reference ansivered. 
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Bennet, J, 

Mool Chand — Creditor — Applicant. 


V. 

Dip Chand — ■ Insolvent — Opposite 
Party. 

First Appeal No. 145 of 1933, Deci- 
ded on 16bh November 1934, from order 
of Dist. Judge, Jhansi, D/- 23rd February 
1933. 


Provincial Insolvency Act (1920), S. 41 ^ — 
Order of absolute discharge suspended till 
sale of property — On sale, order that sale has 
been held and proceeds should be distributed 
— Proceedings terminate. 

In an insolvency proceeding an order was 
passed : "It is useless to carry on this insol- 
vency longer and it does not appear that insol- 
vent is to blame. His offer to pay in instalments 
has been refused by the chief creditor and so a 
composition is not possible. The property men- 
tioned by insolvent will be sold and after the 
proceeds have boon distributed the order of un- 
conditional discharge will bo written. If insol- 
vent can arrange to sell this property in co-oper- 
ation with the creditors it will be so much th» 
better." The property was sold and an order 
was passed stating that the property has 
sold and the proceeds should bo distributed at 


tnce 


Held ; that the first order was an order of ab- 
olute discharge which was suspended for a 
1 C time, that is until the property has been som 
nd that the insolvency proceedings terminat^ 
nth the second ord^r with an p Ji 

ischarge. ' [P -J/a a. 

N. C. Vaish — iov Applicant. 

A. Sanyal—ioi' Opposite Parby.^ 
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Judgment. — This is a first appeal 
from an order broug-ht by a creditor 
-against an order of the learned Dis- 
trict Judge of Jhansi under the follow- 
ing circumstances: The opposite party 
Dip Chand was adjudged an insolvent 
■^on 14fh July 1915, under Act 3 of 
1907. He made an application for dis- 
charge in 1922 and notice was issued 
to the creditors who were represented 
.and the Court held a proceeding for dis- 
charge. The provisions in regard to 
•discharge in S. 44 of Act 3 of 1907 
.are identical with the present provi- 
sions in Ss. 41 and 42 of Act 5 of 
T920, with the exception that under 
the present Act a period is specified 
during which the application should be 
made. That question does not arise. 
The insolvent gave evidence that Rs. 
150 liad been paid by the sale of his 
house and th^ the debts were the 
debts of his father and that he also 
cwmed a ruined site of a house to the 
extent of a two annas share worth 
some Rs. 50 or Rs. 60 which he placed 
at the disposal of the creditors. The 
Court then passed an order on 6th 
October 1922, to the following effect : 

‘*It is useless to carry on this insolvency 
longer and it does not appear that insolvent is to 
'blame. His offer to pay in instalments has been 
refused by the chief creditor and so a composition 
is not po.-sible. The property mentioned by in- 
solvent will be sold and after the proceeds have 
been distributed the order of unconditional dis- 
charce will be written. If insolvent can arrange 
'.to sell this property in co-operation with the cre- 
ditors it will be so much the better/' 

The question is what construction is 
to be placed on this order. Under sec- 
tion 44 of the former Act and S. 41 
of the present Act the Court could 
pass an order on the application either 
granting or refusing an absolute order 
•of discharge or passing an order or 
suspending its operation for a certain 
time or passing a conditional order of 
discharge. The intention clearly was to 
pass an unconditional order of dis- 
charge. Learned counsel argues that 
although that was the intention the 
actual order should have been passed 
as the Judge stated at some later 
■•date. I consider that the order of 6th 
October 1922, is an order of absolute 
discharge which is suspended for a 
si>ecific time, tliat is until the property 
has been sold. The property was ac- 
tually sold by the Court Amin in 1924 
and there is an order of 6th February 
1924, stating: 

“The property has been sold. Lot proceeds be 
•distributed at once.” 

In my opinion there was a clerical error 
of the office in not drawing up a formal 
order of discharge on or after 6th 
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February 1924, but I consider that 
the Judge by his order of 6thi Octo- 
ber 1922, had passed the order of 
absolute discharge suspended for a cer- 
tain period. His object in suspending 
the order clearl^r was to retain juris- 
diction to deal with, the insolvency case 
until the remaining property had been 
sold and the proceeds had been dis- 
tributed. Under these circumstances it 
is clear that the Court below was cor- 
rect in refusing to appoint a receiver or 
allow attachment of property now at 
a date nine years after the final dis- 
charge. The present application sets 
out that the insolvent has subsequently, 
acquired one-fourth share in a ruined 
house and some share, one-fourth or 
one-half in another house and yard and 
that the insolvent is a partner in a 
shop of Dukhi Ram-Lal GoF»al. The 
creditor now desires attachment and 
sale of these assets. I consider that 
the insolvency proceeding -terminated 
in 1924 with an unconditional discharge 
and therefore the insolvency proceeding 
cannot now be revived. The first ap- 
peal from order is therefore dismissed 
with costs. 

K.s. Appeal dismissed. 
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Bennet and Bajpai, JJ. 

Shera Khan — Applicant. 

V. 

Bhitre S/iaTt— Opposite Party. 

Civil Revn. No. 455 of 1933, Decided 
on 5th November 1934, against decision 
of Dist. Judge, Meerut, D/- 26bh May 
1933. 

(a) Civil P. C. (1908), S. 92 — Scheme origi- 
nally drawn up in proceeding under S. 92 — 
Application for removal of trustee and ap- 
pointment of another to District Judge — Dis- 
trict Judge has no jurisdiction in the matter 
— Proper procedure is by way of suit after 
obtaining sanction under S. 92. 

A suit for the removal of a trustee and ap- 
pointment of another can bo made only with the 
sanction of the legal remembrancer for that pur- 
pose. And although the scheme is originally 
drawn up in a proper proceeding under S. 92 
that fact does not remove the necessity imposed 
by the section for the obtaining of sanction be- 
fore the Court can act under the section and re- 
move a trustee or appoint another trustee. 
Hence a District Judge has no jurisdiction* 
where such an application is filed before him in 
the matter ; and the proper procedure is to get 
necessary sanction under S. 92 and proceed by 
way of suit : Case laxo referred. [P 275 Cl, 2J 

(b) Religious Endowments Act (1863), S. 5 

S. 5 applies only when vacancy exists at 

time of application and only in cases where 
there are trustees, managers or superinten- 
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dents under control of Government — It does 
not apply for removal of trustee and ap* 
pointment of another. 

Section 5 only applie'^ where there is vacancy 
existing at tbo time the application is made and 
only in cases where there were trustees, mana- 
gers cr superintendents under the control of 
Government at the time of passing of tho Act ; it 
does not apply in applications for removal, of 
trustee and appointment of another. [P 276 C 1] 

(c) Religious Endowments Act (1863), S. 14 
— Words ''appointed urtder Act* apply not 
only to m mbers of committee but also to 
trustee, manager or superintendent. 

Tlio words “appointed under this .\ct“ in S. 14 
apply not only to ‘ the members of the com- 
mittee” but also the words “trustee, manager or 
superintendent.” Hence an application for re- 
moval of a trustee and appointment of another is 
notgo\erned hy this section in absence of mem- 
bers of con mittee as paities. [P 276 C 2] 

K. C. iVilol — for Applicant. 

K. Mafiud Hasan — for Opposite Party, 

Bennet> J. — This is an application in 
civil revision brougfht by one Shera 
Shah against an order of the learned 
District Judge of Meerut, dated 26th 
May 1933. Shera Shah made an appli- 
cation on 19th March 1931 to the Dis- 
trict Judge setting out that there was 
a slirinc or dargah of Mastan Shah in 
MuzafTamagar District and that this 
shrine was endowed and in 1936 a case 
No. 1 of 19C6. Abdulla Shah and others 
V. Bunda Shah, was decided in the 
District Court for the removal of 
Bunda Shah and for framing a scheme 
for the management of the shrine. 
Teamed counsel admits that this ap- 
plication was under S. 92. Civil P. C. 
The application proceeded that it was 
decided that Bunda Shah should re- 
main as mutwalli and that the scheme 
of management should remain as was 
arranged in 1900, and tha't there should 
be a committee of three visitors, the 
Collector, the Tahsiklar and a respec- 
table person of the locality, to manage 
the shrine. Later the applicant, Shera 
Shah became the mutwalli. By an order 
of 3rd February 1931, without the in- 
formation of the applicant, the com- 
miitee dismissed the applicant from the 
post of mutwalli and appointed the 
opposite party Bhura Shah as mulwallL 
Tlic application asked that the pro- 
ceedings of the committee should be 
set aside and that the applicant should 
be rc-instated as mutwalli and Bhura 
Shah should be dismissed from the 
office of mutwalli. The application was 
directed only against Bhura Shah. The 
learned Addit oral Di-'.tiict Judge issued 
notice to Bhura Shah who filed a reply. 
On 18th July 1931, the Additional Dis- 
trict Judge passed an order stating 
that the committee of visitors iiad the 


power of removing the mutwalli for 
sufficient reasons to be recorded in a. 
formal proceeding and the power of 
appointing a new mutwalli. He stated, 
that the record did not show what 
charges were actu dly brought against 
Shera Shah and if he was given any 
opportunity to meet those charges. He 
proceeded to state: 

“I will ask the committee to frame theses 
charges, to give him an opportunity (to meet the 
charges) and then to reconsider their order of re- 
moval, and if after doing this they come to the: 
same conclusion, then it will be for mo to see- 
whe’her the removal of the applicant is justified 
or not.” 

“Lot a copy of this be sent to the Board of 
visistors through the Collector of Muzaffar— 
nagar.” 

In complaiance with this order the 
commi'.tce reconsidered the matter andl 
confirmed their previous order. The- 
matter was again before the learned. 
District Judge and in the order under 
revision of 26th May 1933, the learned: 
District Judge set out that he can find 
no provision under which he can inter- 
fere with the decision of the committee,, 
that the learned pleader for the appli- 
cant only referred to Act 11 of 1920,. 
and he could find nothing in that Act 
to justify interference. The applica- 
tion for removal of Bhura Shah and* 
re-appointment of Shera Shah was- 
therefore rejected. In revision it is con- 
tended by learned counsel for applicant 
that the District Judge failed to exer- 
cise jurisdiction vested in him by law 
and that as the leanied Additional Dis- 
trict Judge had already exercised juris- 
diction in the matter it was no longer 
open to the District Court to consider 
the question of jurisdiction. On the 
question of res judicata learned counsel 
referred to two rulings: 6 All 269 (1) 
and 1921 P C 11 (2). In these rulings 
no question similar to the present ques- 
tion arises where a Court purports to 
exercise jurisdiction and later decides- 
that it has not got jurisdiction. There 
was no issue before the Additional Dis- 
trict Judge as to whether he liad juris- 
diction or not. In any case we con- 
sider that under S. 115, Civil P. C., 
it is for the applicant to satisfy us- 
that the District Judge had a jurisdic- 
tion which he did not exercise and tliat 
no question of res judicata arises in 
this case. 

Learned counsel relied firstly on sec- 
tion 92, Civil P. C., and secondly on 
t h e_ R e'i?i ous Endowme n ts Act, 20 oj 

1. Ram Kir|>iil v. liup Kuan, (18o'i) 6 All 269^11 
I A 37 (PC) 

2. G. H. Hook V. Tho Aaministrator-Generol ^ 

Bengal, 1921 P C 11=60 I C 031=48 1 A 187— 

48 Cal 499 (PC). 
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1863. In regard to S. 92, Civil P. C., 
the argument of learned counsel was 
that as the claim had been settled in 
1906, under that section in a proper 
proceeding in which the applicant at 
the time Abdulla and others had ob- 
ta.ined the sanction required by S. 92, 
Civil P. C., no further sanction under 
that section was necessary, because the 
present apnlicat'on is in regard to a 
scheme which was settled under that 
section. Learned counsel referred to 
various ru'ings on this point. In 1921 
Bom 297 (3), there was a second appeal 
from an appella'e decree of the Dis- 
trict Court unho’ding a decree of the 
Subordinate Judge to the effect that 
he had no jurisdiction to entertain a 
certain suit. The suit was brought by 
a hereditary pu’ari of a temple to 
establish his right to a certain share in 
the offering made to the deity which 
were being appropriated by the Gura- 
vas. We do not consider that the judg- 
ment is in favour of the applicant. 
All that can be quoted in his favour 
is a passage on p. 928, column 1, which 
states: 

“It has be"*!! accepted before us at the Bar that 
it is open to anyone interested in this fond to 
apply to the District Court, which framed the 
scheme, to supp’emont or modify the same. It is 
not suggested that a separate suit under S 92 is 
necessary. Though no liberty to apply is re- 
served under the scheme, such a reservation can 
,b 0 afterwards implied. An application to the 
District Court seems to be the obvious and, as I 
hold, the only remedy open to the parties under 
the circumstances, to have a direction from that 
Court as to the offerings l iid before the deity.” 

We understand from this passage 
that the Court considered that an ap- 
plication in regard to the carrying out 
of the scheme could be made to the 
District Judge and that a suit was not 
necessary for such a purpose. Be that 
as it may the present application is 
not one of that nature because the ap- 
j plication asks for the removal of a 
jtrustee and the appointment of another 
trustee. Those matters form the sub- 
ject of two of the reliefs: (a) and (b) 
under sub-S. (1), S. 92 and it is laid 
dowm that a suit is necessary ^vith the 
jsanction of the Legal Remembrancer 
'for that purpose. Refererence was next 
'made to 33 Mad 138 (4). In that case 
Itheir Lordships of the Privy Council 
lapproved of a scheme for the adminis- 
jtration of a certain trust of a religious 
'nature. Learned counsel relies on para- 
Igra phs 10 and 11 of the srhen^r* nn 

S. Sakharam Paji v. Kaghu, 1921 horn 297 

=G0 I C 921=45 Bom G«}3. 

4. Prayag Doss Ji Varu v. Tirumala Sri Ganga 

Charla Varu, (1907) 80 Mad 138=17 M L J 

236. 


p. 142. In para. 10 it is provided that 
any rerron interested may apply to 
the District Court with reference to the 
carrying out of the direction-s of the 
scheme. That will not, in our opinion, 
cover an application for the removal 
of a trustee and the appointment of 
another trustee. Para. 11 lays dow^J 
that any person interested from time! 
to tim.e may apply to the High Court 
for any modification of the scheme. 
That is, any application for alteration 
of the scheme could notr be made to 
the District Court, but must be made 
to the High Court. The present appli- 
cation to the District Court could not 
sustain ary authority from that provi- 
sion. Similarly in 17 I C 969 (5), it was 
he’d that when a scheme had been 
framed by the District Court under 
S. 5?9, Civil P. C., and confirmed by 
the High Court any application for 
modification of that scheme must be 
made to the High Court, but the Dis- 
trict Court may give instructions for 
carrying out the modified scheme. In 
1918 All 218 (6), it was held that an 
order of removal of a mahant by a 
District Judge can only be made when 
theye is a suit before him under S. 92,. 
Civil P. C., brought with the sanction 
of the Legal Remembrancer. 

On the opposite side reference is 
made to 1926 Mad 559 (7). This rul- 
ing is quoted to meet an argument of 
learned counsel for the applicant which 
was to the effect that the scheme as 
dra\\'Ti up in 1906 although it did not 
specifically reserve a power to the Dis^ 
trict Judge to revise the decision of the 
committee as regards the removal of 
a mutwalli, impliedly reserved such a 
power. On p. 584 it was held in the 
Madras ruling: 

‘‘When S. 92. Civil P. C., directs that for the 
settlement of a scheme and for other reliefs the 
sanction of the Advocate-General should be ob- 
tained. it would be ultra vires of any Court to 
obtain jurisdiction by inserting a clau-^-e in the 
scheme whereby persons interested in the scheme 
or others are enabled to apply to the Court for 
the alteration of the scheme.” 


We consider therefore that although’ 
the scheme was originally dra\vn up \n> 
a proper proceeding under S. 92, Civil 
P. C., that fact does not remove the] 
necessity imposed by the section fori 
the obtaining of sanction before the 
Court can act under the section and! 
re-ro-c a tru stee or appo int anothe [ 

5. Umo-h -nandan Put -Tha v. Sir Ravanesv^r 
Prosad Singh. (1912^ 17 I C 969. 

6. Mohan Pashan Das v. The Collector of Meerut 
1918 All 2l«=47 T C 850. 


iiotvirn oHig V. i>ionmea Kurraii 
1926 Mad 559=95 1 C 720=49 Mad 6S0. 
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trustee. We may note that the sanc- 
tion in the suit No. 1 of 1906, was 
granted to certain persons Abdulla 
Shah and others and not to the appli- 
cant Shera Shah. The next point which 
was argued was in regard to Act 20 
of 1863, the Re’igious Endowments 
Act. Under sub-S. 2. S. 92, Civil P. C... 
there is an exemption of the provi- 
sions of the Relieious Endowments Act 
of 1863 and a suit brought under that 
Act does not require the sanction im- 
posed by S. 92 (1). Learned counsel 
claimed that his application would 
come under S. 5 of Act 20 of 1863. 
That section begins: 

“Whenever from any cause a vacancy shall 
occur in the office of any trustee, manaj?er or 
superintendent to whom any property shall have 
heen transferred under the last preceding sec- 
tion” 

the Civil Court shall have power to 
appoint a manager, etc. Now, there 
are two objections to the application 
of this section in the present case. In 
the first place the application was made 
on 19lh March 1931, and there was 
no vacancy at that time existing in 
the office of inutwalli which had been 
filled by the order of the committee 
of 3rd February 1931. The section only 
applies in our opinion where there is 
I a vacancy existing at the time the ap- 
‘plication is made, and tliat is not the 
case in the application made before 
us. The second objection to the appli- 
cation of S. 5 is the words “to Avhom 
any properly shall have been trans- 
ferred under the last preceding sec- 
tion.” That is a reference to S. 4 
which provides for cases where there 
were trustees, managers or superinten- 
dents under the control of Government 
at the lime of passing of the Act. 

It is not showm that the endowment, 
in question came under that descrip- 
tion or that it was in existence m 
1863 or was under the control of Go- 
vcnimcnt . Wc consider therefore that 
S. 5 Religious Endowments Act, of 
1863,’ will not apply. We have further 
considered the question as to whether 
S 14 would apply. That section states 
that any person or persons interested 
in any mosque, etc., may sue before 
the Civil Court the trustee, manager 
or superintendent of such mosque, tem- 
nlo or religious establishment or the 
member of any committee appointed 
under this Act. for any misfeasance, 
breach of trust, neglect of duty, com- 
mitted by such trustee, etc. The ques- 
tion is whether under this section the 
nrcsciit application would he against 
the trustees, etc., for misfeasance in 


dismissing the application without suffi- 
cient reason. We are of opinion that 
the words “appointed under this Act** 
apply not only to “the membejrs of the 
committee”, but also to the words 
“trustee, manager or superintendent’* 
and that the section is to be read in 
the same manner as S. 5 in which a 
similar qualification is attached to the 
words “trustee, manager, or superin- 
tendent.” Learned counsel argued that 
the words “appointed under the Act” 
only referred to the words “member 
of any committee.” Even if we ac- 
cepted this argument, which we do not, 
learned counsel is in the difficulty that 
for the present application we are of 
opinion that the members of the com- 
mittee are necessary parties as the ap- 
plicant alleges that the members of 
the committee were guilty of a mis- 
feasance in passing the order of dis- 
missal without due cause. As they are 
necessary parties and as leanied coun- 
sel admits that the words “members 
of any committee” are qualified by the 
words “appointed under this Act“ it 
is therefore clear that the present ap- 
plication could not lie even on his own 
admission under S. 14 of Act 20 of 
1863. 

For these reasons we are of opinion 
that the present application cannot lie 
under that Act. The position there- 
fore is that in our opinion learned 
counsel has failed to show that the 
District Judge under the circumstances 
of this case had any jurisdiction in 
the matter. The proper course for 
the application to have adopted would 
have been in our opinion to 
obtain the necessary sanction under 
S. 92, Civil P. C.. and to proceed in 
the Court of the District Judge by way 
of a suit under that section. He has 
not adopted that course and the Dis- 
trict Judge has not got jurisdiction to 
deal with this application. Under these 
circumstances wc cannot hold that the 
District Judge failed to exercise a 
jurisdiction which he liad. 

We therefore dismiss this applica- 
tion in revision with costs. 

K.s, Application dismissed. 
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Bennet, J. 

Mup Singh Nayal — Applicant. 

v. 

Mrs. Arjun Sen — Opposite Party. 

Civil Revn. No. 171 of 1934» p®- 
cided on Ist November 1934. 
order of Dist. Judge, Kumaun, D/- 
Dccombor 1931. 
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Oath — Agreement to refer to oath — Party 
can resile from it even without satisfactory 
reason — Such resiling terminates agreement. 

No conditions are attached to the desire to 
resile from an agreement to refer to oath and it 
is not necessary that the Court should be satis- 
fied that the party had good reasons for resiling. 
And where a party resiles from such agreement, 
the agreement terminates and the appellate 
Court has no jurisdiction after this, to order 
that the trial Court should determine the case 
on oath: Case law reviewed. [P 277 C 2] 

"K, D. Malaviya — for Applicant. 

G. S. Patkak — for Opposite Party. 

Order. — This is a civil revision by 
a defendant against a decree of the 
lower appellate Court. The facts found 
are that on 6th July 1932, there ^va,s 
an application by a mukhtar of the 
defendant stating that if the plaintiff 
took an oath by Buddha that she had 
advanced Rs, 100 to the defendant then 
the suit should be decreed in favour 
of the plaintiff, and if the plaintiff did 
not take this oath then the defendant 
would take an oath by God that the 
defendant did not take any money from 
the plaintiff, and the suit should be 
dismissed. Neither parties were pre- 
sent on this date. The plaintiff’s coun- 
sel stated that his client agreed and 
12th July 1932, was fixed for the oath 
or oaths to be taken. On 9th July 
the defendant appeared in person and 
made a written application to the Court 
stating that he did not desire the pro- 
ceeding by oath as the plaintiff was 
a Buddhist and the defendant would be 
outcasted if he agreed to the proceed- 
ing. The Court did not agree to that 
application. On 21st July, there was 
a report by a peon to the Court that 
the defendant did not go to the temple 
but the plaintiff went to the temple. 
The report did not state that the plain- 
tiff took the oath. The plaintiff made a 
statement that she did take the oath. 
The lower Court did not accept this 
allegation and directed that the suit 
should proceed in the ordinary way 
and the suit was tried by the Court 
and dismissed. The plaintiff brought 
an appeal. The lower appellate Court 
has held that the case should be de- 
cided by the oath of the plaintiff and 
that no good ground had been shown 
by the defendant for resiling and that 
the defendant is bound by his offer. 

The lower appellate Court therefore 
■has remanded the case for disposal by 
the procedure which was the subject 
to the agreement of 6th July 1932. 
The defendant has filed this revision 
and alleges that the defendant was 
entitled to resile and that the Court 
has acted without jurisdiction in order- 


ing that the case should be disposed 
of on oath. One of the chief questionsv 
is whether the defendant is entitled 
to resile. For the respondent-plaintifif 
reliance was placed on two rulings : 
1924 All 126 (1) and 1927 P C 165 (2).. 
In neither of these cases was there 
any question of resiling. In 1927 All 
590 (3), a learned Single Judge of this- 
Cou-rt held that a party could resile 
for satisfactory reasons. On the other 
hand in 1930 All 162 (4), a Bench of 
this Court held that a party could 
resile although the Court had found 
that the reason for resiling given by 
him was untrue. The resiling of course 
must be before the [Statement on oath 
has been taken. In 1931 All 557 (5), 
reference was made to this ruling on 
p. 395of 1931 A L J and it was followed. 
Similarly in 1932 All 404 (6), at was held 
by a Bench of this Court that a party 
could resile at any time before a proper 
statement had been made by the refer- 
ence. These rulings show that no con- 
ditions are attached to the desire to 
resile and it is not necessary that the 
Court should be satisfied that the party 
had good reasons for resiling. Under 
these circumstances I consider that the 
Courts below were incorrect in holding 
that the defendant did not have a right 
to resile when he applied to do so on 
9th July 1932. That being the case 
the resiling has terminated the agree- 
ment to refer to oath and the order 
of the lower Court that the trial Court 
should determine the case in this man- 
ner is an order which purports to give 
jurisdiction to a Court which the Court 
cannot have. 

For these reasons I allow this appli- 
cation in revision and I remand the 
appeal to the lower Court for disposal 
according to law. The costs hitherto 
incurred in this Court and in the lower 
Courts will abide the result. The court- 
fee may be refunded under S. 13,. 
Court-fees Act. 

K.S. Application allowed. 


1. Mithu Lai v. Sri Lai, 19-24 All 12G-=74 I C 
918=45 All 724. 

2. Indar Prasbad v. Jagrnohan Las, 1927 P C 
105=103 I C 380=54 I A 301=2 Luck 316 
(P C). 

3. Salik Ram v. Wall Ahmad, 19-27 All 590=100' 
T C 473= 49 All 388. 

4. Tumman Singh v. Sheodarshan Singh, 1930 
All 10-2-=122 I C 1-0=52 All 235. 

5. Bishambhar v. Radha Kishanji, 1931 All 557= 
133 I C 29=53 All 073=1931 A L J 393. 

0. Chand Rekha v. Janki Prasad, 1932 All 404= 
138 I C GOG. 
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SUDAIMAN. C. J. AND GaNGA NaTH, J, 

Vishuanath Prasad Pathak — Plaintiff 
— Appellant. 

V. 

ParlxQsh Chandra and another — Defen- 
dants — Respondents. 

Second Appeal No. 1096 of 1933, 
Decided on 26th October 1934, from de- 
cision of Dist. Judge, Mainpuri, D/- 4th 
September 1933. 

Hindu Law — Debts — Money decree against 
father — Debt found to be for immoral pur- 
pose — Son's share cannot be attached but 
father s share can be attached — Finding 
that debt is for immoral purpose is binding 
in second appeal — Civil P. C. (190*^), S. 100. 

Where the property is joint and ancestral and 
tbe debt borrowed by the father bad been bor* 
rowed for an immoral purpose, and is therefore 
tainted with illecality, the son is in no way 
bound to pay snch a debt. But the father can- 
not repudiate his liability to pay the amount 
which he borrowed. If both tbe father and the 
son are alive, there is no bar against the attach- 
ment of the father's interest in the joint pro- 
perty in evccution of tbe decree which has been 
obtained against him. On the other hand, the 
son's share must be free from attachment. The 
finding of the lower appellate Court that the 
debt borrowed by the contesting defendant's 
father is tainted with immorality must be ac- 
cepted in second appeal. [P 278 C 2] 

P,L. Banerji and Panna Lai — for Ap- 
pellant. 

K. N. Katju and M. L. ChaUirvedi — 
for Respondents. 

Judgment. — This is a plaintiff’s ap- 
peal arising out of a suit for a declara- 
tion that the property which has been 
attached in execution of the respon- 
dents’ decree is liable to be attached 
and sold in execution of that decree. 
The plaintiff holds a money decree 
against the contesting defendant’s fa- 
ther. The Court below has found that 
the property is joint and ancestral and 
that the debt borrowed by the defen- 
dant’s father had been borrowed for 
an immoral purpose, and was therefore 
tainted with illegality. It is therefore 
■quite clear that the son is in no way 
bound to pay such a debt. At the 
same time it is equally clear that the 
father cannot repudiate his liability to 
pay the amount which he borrowed. 
Both the father and the son are alive. 
In these circumstances there appears to 
be no bar against the attachment of 
the father’s interest in the josnt pro- 
perly in execution of the decree which 
has been obtained against him. On 
the other hand, the defendant’s share 
mu'-t bo free from attaclimcnt. The 
first Court decreed the whole suit, but 


the appellate Court has dismissed the 
whole claim. 

It seems to us that the finding of 
the lower appellate Court that the debt 
borrowed by the contesting defendant’s 
father was tainted with immorality must 
be accepted in second appeal. But the 
lower appellate Court should not have 
dismissed the whole claim because the 
plaintiff decree-holder was certainly en- 
titled to attach the father’s interest, 
whatever that may be in the joint pro- 
perty and to have it sold. VVe accord- 
ingly allow this appeal in part and 
modifying the decree of the lower ap- 
pellate Court decree the plaintiff’s claim 
with a declaration that he is entitled 
to attach and sell the undivided in- 
terest of the father. Amar Nath, in this 
joint property and dismiss the claim as 
regards any other remaining interest. 
We direct that the parties should bear 
their own costs in all Courts. 

K.S. Appeal partly allowed. 

A. I. R. 1935 Allahabad 278 (2) 

Ganga Nath, J. 

Mohammad Badrnl Haq Bashidi — 
Plaintiff — Appellant. 

V. 

Shah Hasan Ahmad and others — De- 
fendants — Respondents. 

Second Appeal No. 780 of 1932, De 
cided on 30th November 1934, 

Mahomedan Law — Wakf — ‘Wakf of musha 
for mosque or burial ground is not valid. 

Under tbo Mahomedan law ‘mu-^ha’ or an un- 
divided share in property may form the subject 
of wakf whether the property be capable of divi- 
sion or not. But the wakf of a musha for a 
mosque or burial ground is not valid whether 
the property is capable of division or not. 

CP 279 0 13 

Mnditaq Ahmad — for Appellant, 

K. Verma — for Respondents. 

Judgment. — This is a plaintiff’s ap- 
peal and arises out of a suit brought 
by him against the defendant-respon- 
dents for a declaration that the plot 
of land detailed in the plaint on which 
the tomb of the late Maulana Asi 
stands was dedicated by the defendants 
that it is under the management of 
the Sajjadah Nashin of Khankah Ra- 
shidia of Jaunpu", and the Sajjadah 
Nashin of Khankah Rashinda 
is its mutwalli, that the de- 
fendants have no right to interfere with 
the land so dedicated, that the regis- 
tered deed of wakf dated 27th Novem- 
ber 1922, executed by the defendants 
was void and ineffective, and also tor 

a perpetual injunction restraining the 

defendants from burying the dead 
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bod:es of their family any more and 
from erecting any building on the land 
wliich might co'^travene the terms of 
tlie oral vvakf. The plaintiff’s case was 
that Maulana Asi who was a revered 
Mohamedan saint died at Ghazipur, on 
'25th February 1917, The Maulana was 
.a very p'ous man and his followers 
regarded him as a saint. He was buried 
in front of the house in which his 
:grand daughter used to live. The land 
belonged to the defendants and .they 
made an oral wakf. The plaintiff is 
sl disciple of Maulana Asi. The plain- 
tiff alleged that last year he and other 
^iscip’es of the deceased Maulana 
•wanted to make constructions on the 
land, but were obstructed by the de- 
scendants. The defendantra con- 
tended that no oral wakf 
was made; that out of them those de- 
fendants who were present at the time 
of the death of Maulana Asi did not 
make any objection to the burial of 
Tthe Maulana in the plot in dispute, 
"but rather gave implied consent to it 
Ibecause they desired that the dead of 
'their family should be buried on the 
land which had been sanctified by the 
burial of the blessed corpse of the 
revered Maulana. 

Both the Courts have found that the 
land in dispute is “musha” and belongs 
jointly to all the defendants and also 
that defendants 1 and 2, did not join 
dn the alleged oral wakf. The Courts 
below held that the wakf of “musha” 
•^was invalid under the Mohamedan law 
.-a.nd consequently no valid wakf was 
made. The only point for considera- 
tion in this case is whether any valid 
wakf of the land in^ dispute was made, 
because the plaintiff’s case is based 
• entirely on the oral wakf alleged to 
have been made by the defendants. 
It is not denied that the land in dis- 
pute is musha. The only point for 
determination is whether the wakf of 
“musha” is valid under the Mahomedan 
law. Under the Mahomedan law a 
“musha” or an undivided sliare in pro- 
perty may. according to the more ap- 
proved view, form the subject of wakf 
whether the property be capable of 
division or not. But the wakf of a 
musha for a mosque or burial ground 
is not valid whether the property is 
ca pnhle o f^_d i visio n or not, vide: 

“page rliiiiiilton s Ke-laja; 

,, 5S0 Tya»‘ji’s Mahomedan Law, 2Dd Edn., 
1910; 

,, 2G9 Ameer All’s Mahomedan Law, Vol. 1, 
4th Edn.; 

,, 352 Wilson’s Anglo Mahomedan Law, 
Cth Edn.” 

, .Abu Yusuf holds that the wakf of 


musha is valid though the property 
may be capable of ipartition. He has 
declared that a wakf of rnusha for a 
mosque or burial ground is invalid. He 
gives two reasons for it, one of which 
is that : 

“the continuance of a participation in anything 
is repugnant to its becoming the exclusive right 
of God: see p. 233 of Hedaya.” 

The learned counsel for the appel- 
lant has referred to rulings which re- 
late to gifts of musha. The specific 
reason why a wakf of musha for tomb 
or mosque is invalid has been given 
by Abu Yusuf as stated above. I'there- 
fore agree with the finding of both the 
lower Courts that the wakf ^yas invalid 
and consequently the plaintiff has no 
right of suit. It is therefore ordered 
that the appeal be dismissed with costs. 
Permission for I-etters Patent appeal 
is granted. 

K.s. Appeal dismissed, . 
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Bennet, J. 

Jalaun District Co-operative Bankt 
Orai — Appellant. 

v. 

Official Receiver^ Jhansi and another 
— Respondents. 

Fir-^t Appeal No. 192 of 1933, Decided 
on 15bh November 1934, from order of 
Dist. Judge, Jhansi, D/- 2nd Septepjber 
1933. ' ' ' 

Provincial Insolvency Act (1920b S. 28 (4) 
— S. 28 (4) refers to property acquired by in- 
solvent by his own efforts or to property 
which devolves on him by rule of law — Pro- 
perty not coming under section sold by some 
one who has right to do so — Price realized 
by such sale does not become property of in- 
solvent. 

Section 28, sub-S. 4 of the Act refers to pro- 
perty which the insolvent acquires by his own 
efforts, such as his wages or salary, or to pro- 
perty which devolves on him by rule of law, 
such as by inheritance. It is not intended to 
apply to a case where property which does not 
come under the section is sold by some one who 
has a right to sell it. On such sale, the price 
docs not become the property of the insolvent not 
docs it vest in receiver. [P 280 C 1] 

N. 0. Vaish — for Appollanfc. 

Judgment. — This is a first appeal 
from order brought by the Jalaun Dis- 
trict Co-operati\e Bank at Orai. A per- 
son called Ram Dayal was adjudged 
an insolvent in the Court of the Dis- 
trict Judge of Jhansi. The appellant 
bank was owed a debt by Ram Dayal 
and the bank obtained permission of 
of the board of revenue to sell an eight 
pies zamindari share of the insolvent 
in a certain village called Paretha in 
Bundel Khand. The bank did not take 
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permission from the insolvency Court. 
Ram Dayal made an application to the 
insolvency Court alleging that such 
permission was necessary before the 
banJk could sell his property. The Court 
below has held that the bank can sell 
property but that as soon as the pro- 
perty is sold the price becomes the 
property of the insolvent under S. 28 

(4) , Provincial Insolvency Act, and that 
this price then vests in the receiver, 
and that the Co-operative Bank has 
no priority over other creditors and 
that the money would be distributed 
among other creditors. The bank ar- 
gues in. first appeal that under S. 28 

(5) , Provincial Insolvency Act, the 
property of the insolvent for the pur- 
poses of that section shall not include 
any property which is exempted by any 
agreement from liability to attachment 
and sale in execution of a decree. Un- 
der the Bundelkhand hand Alienation 
Act, the zamindari share of Ram Da- 
yal is so exempted. Clearly therefore 
this share is not property within the 
meaning of S. 28 and therefore un- 
der S. 28 (2) the zamindari share did 
not pass to the receiver in insolvency 
and the section does not prevent the 
bank from taking steps in regard to 
it. Now Sub-S. (4) states: 

“All propoily which is acquired by or devolves 
On the insolvent after the date of an order of ad- 
judication and before his discharge shall forth- 
with vest in the Court or receiver and the provi- 
sions of sub-S. (2) shall apply in respect thereof.” 

I do not consider that on the sale of 
the zamindari property it can be cor- 
rectly slated that the price is acquired 
by the insolvent or devolves on him. 
It appears to me that as the bank 
has a legal right to sell the zamindari 
property under the Co-operative So^ 
cietics Act, (Act 2 of 1912), the sale 
price of the property will go to the 
bank and cannot be considered as be- 
ing acquired by or devolvdng on the 
insolvent. I understand S. 28, Sub-S. 
(4), Provincial Insolvency Act, to re- 
fer to property which the insolvent ac- 
quires by his ouTi efforts, such as his 
wages or sala^, or to property which 
devolves on him by rule of law, such 
as by inheritance. I do not think that 
!the sub-section is intended lo apply 
[to a case like the present where pro- 
perty which does not come under the 
section is sold bv some one who has a 
right to sell it. If the argument of the 
lower Court were correct then the same 
argument might be applied to the case 
of a secured creditor who sells the 
iiropcrly of the insolvent on a mort- 
ga‘>-e and it might be stud that as soon 
as* the property was converted into 
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cash by an auction sale thenithe cash 
ought to go to the receiver. For these 
reasons I consider that the order of 
the lower Court is incorrect in direct^ 
ing that as soon as the property is- 
sold its price becomes the property^ 
of the insolvent and that it will vest 
in the receiver and that the money* 
will have to be deposited in the insol- 
vency Court for distribution to the- 
other creditors. 

I allow this appeal with costs in 
both Courts. The appellant Co-opera- 
tive Bank will be permitted to retain, 
the proceeds of the sale to the ex- 
tent of this debt and it need only de- 
posit with the receiver any excess of 
the sale proceeds over the amount due: 
to the Co-operative Bank including, 
costs. 

K.S. Appeal allowed. 
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Bennet, J. 

Hardeo Defendant — Applicant,. 

v. 

(Pirm) Girdhar Lai Kanhayia Lai — * 
Plaintiff — Opposite Party. 

Civil Revn. No. 82 of 1934, Decided 
on 30bh October 1934, against decision 
of Small Cause Court Judge, Mubam- 
madabad, Gohna, D/- 19th December- 
1933. 

(a) Partnership Act (1932), Ss. 5 and 69 — 
Hindu joint family business does not come* 
under S. 69. 

The relation of partnership arises from a con- 
tract and not from status and in particular the- 
members of a Plindu undivided family carrying 
on a family business as such are not partners 
in such business. Hence father and son form- 
ing a joint Hindu family do not come under 
S. 60. [P 281 C 1] 

(b) Civil P. C. (1908), O. 33. R. I (2)— 
Hindu joint family business of father andi 
son — Father alone can verify plaint. 

Where the father and son form a joint Hindu 
family, a Hindu father as manager can act on 
behalf of the family by signing and verifying 
plaint. [P 281 C 1 }. 

A. P. Pande — for Applicant. 

Order. — This is a civil revision by 
a defendant against a Small Cause 
Court decree. The suit was on account 
books for a debt. The claim was for 
Rs. 100 principal and Rs. 36 interest, 
up to the date of the suit at 2 per 
cent, per mensem. The first point ta* 
ken is that S. 69, Partnership Act, 
applied to the plaintiff firm and the- 
suit was not maintainable. This sec-, 
tion makes it necessary for a firm to 
be registered before it can sue. S. 5^ 
of the .Act states that the relation oi 
partnership ari:^es from a contract! 
and not from status and in, particu-j 
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lar th.e^^ members of a Hindu xmdivid- 
ed family carrying on a family business 
as such are not partners in such busi-- 
ness. The plaintiffs are father and 
son forming a joint Hindu family and 
therefore they do not come under S. 
69, Partnership Act. Learned counsel 
desired to take a further point not in 
his memorandum of revision to the ef- 
fect that under O. 30, R. 1 (2) the 
plaint on behalf of the firm could not 
be verified by one member only. This 
particular plaint has been signed and 
verified by the father alone. But as 
the father and son form a joint Hin- 
du family a Hindu father 
as manager can act on be- 
half of the family by signing and veri- 
fying a plaint. The next point which 
was taken was in regard to whether 
the decree was in accordance with the 
judgment. The judgment states: 

“ Decreed with proportionate costs for Rs. 100 
usual pendente lite and future interest.’* 

In regard to interest, the third is- 
sue was “Was any interest stipulat- 
ed?” and the finding was “plaintiff has 
given up interest.” Therefore the claim 
was reduced from Rs. 136 to Rs. 100. 
Proportionate costs should have been 
awarded, but the costs entered in the 
decree are Rs. 21. That is shown to 
be the total costs incurred in the suit 
for the plaint, the yakalatnama, the 
fee for vakil and notice. Accordingly I 
allow the revision on this part and di- 
rect that instead of Rs. 21 the decree 
shall be corrected to grant only 100/ 
136 share of this Rs. 21. Some fur- 
ther argument was made in regard to 
pendente Lite interest, but that point 
was not taken in the grounds of re- 
vision. 

The revision tlierefore is allowed in 
part with costs proportionate to suc- 
cess and failure to the parties. 

K.S. Hevision partly allowed. 
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Benkkt akd Bajpai, JJ. 

Mt. Naraini Kuer — Applicant. 

V. 

Thirpal — Opposite Party. 

Civil Revn. No. 523 of 1933, Deci- 
ded on 24th October 1934, against order 
of Sub-Judge, Mainpuri, D/- 12th Octo. 
ber 1933. 

Civil P. C. (1908), S. 151 — Two out of 
three arbitrators related to one of parties — * 
— Court has inherent power to supersede re- 
ference - Arbitration. 

There is au ioberent jurisdiction in a Court to 
intervene and supersede the arbitration if the 
case falls under S. 151 of the Code, viz., where 
such an order is necessary for the ends of jus- 


tice or to prevent the abuse of the process of the- 
Court ; it is necessary for the purpose of a just 
decision that a tribunal should be impartial. Th& 
fact that two out of three members- 
forming the tribunal are more closely connected 
with a party is a fact which would vitiate tho- 
integrity and impartiality of the tribunal. In 
such a case Court has inherent power to super- 
sede the reference to arbitration, if it finds that 
on account of this relationship, the arbitrators 
are prejudiced against the other party : 1929 Alt 
743, Bel on. [P 282 C IJ 

L. M. Roy — for Applicant. 

N. C. Vaish — for Opposite Party. 

Order. — This is an application in ci- 
vil revision by one Mt. Naraini Kuer 
against an order of the learned Sub- 
ordinate Judge of Mainpuri revoking 
a reference to arbitration. There was 
a civil suit in his Court No. 8 of 
1933. Mt. Naraini Kuer v. Thirpal, and 
there was another suit No. 417 of 
1933, Chirpal v. Somraj. Somraj is 
the nephew of the deceased husband 
of Mt. Naraini. The parties made an 
application jointly to the Court on 18th 
July 1933 stating that they were 
closely related to each other and that 
they desired arbitration of three ar- 
bitrators, Chhajju Ram, the arbitrator 
of Mt. Naraiji. Jagram, the arbitrator 
of Thirpal, and Bohra Panna Lai, said 
to be the umpire of the parties. Ac- 
cordingly the Court made a reference 
to arbitration. On 4th September 1933 
an application was made on behalf of 
Thirpal to the effect that when the 
other case No. 417 of 1933 was be- 
ing heard by the arbitrator the arbi- 
trator abused the petitioner Thirpal 
and turned him out of the room and 
did nor take his evidence, that the ar- 
bitrators were acting in collusion with 
Mt. Naraini Kuer and Somraj, and 
the application asked that the arbitra- 
tion should be superseded in case No^ 
8 of 1933. The learned Subordinate 
Judge made an enquiry into the mat- 
ter and he finds that Thirpal was un- 
aware of the relationship between Pan- 
na Lai, the umpire, and Somraj, the 
nephew of the husband of Mt. Naraini- 
He also finds that on account of this 
relationship the arbitrators are preju- 
diced against Tliirpal defendant. It 
appears to us that this conclusion is 
correct and that the three arbitrators 
two of whom are connected with Mt 
Naraini, are not a tribunal which is 
likely to decide justly between the 
parties. Learned counsel argues tlxat 
the parties are related. That however 

does not appear to affect the situa- 
tion. 

The next argument which was put 
before us is that the lower Court had 
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no power to supersede an arbitration 
once a reference has been made on 
the agreement of the parties and that 
the powers of the lower Court arc 
confined to the second schedule which 
deals with the power of the Court 
when the award is submitted. In the 
present case no award has yet been 
submitted. The lower Court has not 
stated under which section it acted, 
but apparently the action has been ta- 
ken under S. 151, Civil P. C. The 
question Ls whether that section covers 
an order such as the present super- 
seding a reference to arbitration. The 
section stales that the Court has in- 
herent power to make such orders as 
may be necessary for the ends of jus- 
tice or to prev’cnt abuse of the pro- 
cess of the Court. It appears to us 
that it is necessary for the purpose 
of a just decision that a tribunal 
should be impartial. The fact that 
wo members out of three members 
orming the tribunal are more closely 
onnected with one party is a fact 
which would vitiate the integrity and 
impartiality of the tribunal. Learned 
counsel pointed out that in such arbi- 
irat on cases as deal with partitions it 
is common to have the meml^rs of the 
i'amiiy making the partition. That how- 
ex er is a class of case where know- 
ledge of the family property is desir- 
«ablc. The present cases are not of that 
nature. The case of Mt. Naraini is 
for re idiiion of accounts between her 
and Thirpal alleged to be her k.yin- 
da. In 1929 All 743 (1). a Bench of 
this Court had a similar question be- 
fore it whether a Court had power 
oindcr S. 151, Civil P- C., 19 super- 
sccle a rc^e^cncc to arui.raiion, ancl 
it was held that a Court had such 
power. On p. 744, Col. 2 it is stated: 
It may however be said in favour 
of tlic respondent that there is an in- 
herent jurisdiction in a Court to iii’ 
ficrxcnc and supersede the arbitration 
if the case fell under S. 151 of the 
Code, viz., where such an order is ne- 
cessary’ lor the ends of justice 01 to 
prcxcnt the abuse of the process of 
the Court. \Vc agree with that dic- 
tum and wc consider that 
Cuir. t had power to act uiuler S. 151, 
C;\il P. C. The circumstances of this 
ca'^c- in our opmion bring the matlCi 
within lliat section. Accordingly wc 
dismiss lliis app i ation wuh costs. 

^ A i)pl /ration 

I'hbohu.itlh ~v. Uat-hutiaih Das-.wiili.vu Lai, 


ca'ic- in our 
within lliat 
dismiss tliis 
K.S. 


1. ]>bolitnulh 


VJ2\) All 7 = 1 O Ali 1010, 
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Kendall, J. 

Pansingh and others — Appellants. 

V. 

jE?»?p^ro7*^Opposite Party. 

Criminal Appeal No. 603 of 1934, 
Decided on 15th November 1934, from 
order of Sessions Judge, D/- 5bh July 
1934. 

Penal Code (1860), Ss. 326 and 304 
Devil dancers with consent of husband 
branding wife to exorcise devil with hot 
ladle — Death from injuries — Husband^ bury- 
ing her due to panic and not for shielding 
dancers — Offence committed by dancer# 
held to be under S. 326 and not S. 304-A. 

Accused were hiUmen and three of them were 
devil dancers who attempted at O s request, or at 
any rate with his consent, to dispossess G’s wife 
of a devil by applying a hot ladle (Karchhuli), to 
her mouth and throat and to various parts of 
her body, with the result that she died. O sub- 
sequently became frightened and buried the 
body of his wife and for this reason he was con- 
victed under S. 201, I. P. C., as well as of abet- 
ting the other offence. 

Hell \ that S. 326 and not S. 304-A applied, 
as the dancers were not acting rashly or negli- 
gently but deliberately. The hurt was grievous 
because it endangered life, and it was caused 
voluntarily because the appellants must be held 
to have known that they were likely to cause 
hurt which endangered life and that Ss. 68 and 
92 did not apply as woman did not give her con- 
sent to this abominable treatment; and though 
the appellants may have thought that it was 
impossible for her to signify consent because 
the devil was in possession of her and they 
believed that it was the devil who was address- 
ing them, that was not a viesv which can be 
taken by the Court. 

Held alio : that their ultimate motive was to 
cure the woman, and that however barbarous 
their inoibods were, they wore certainly acting 
in good faith. But it would be extremely dan- 
gerous in any way to counionanco a crime of 
.such a heinous nature on the ground that it 
was only believed to be the means to an end 
which is worthy of praise. 

Held further ; that it was possible however, 
to reduce the sentence of the husband under 
S. 201, I P. C. on the ground that his action 
appeared to have been duo to panic rather than 
a deliberaic attempt to shield his confederates 
from punishment arul accordingly it was reduced 
from t\%o years to one year's rigoious imprison- 
ment. * [P 28a O 2. P 2S4 0 1] 

K. D. Malavii/a — for Appellants. 

2'he Ooft. PU'ciilci — for tlio Crown. 

Judgment. — Tlie appellants. Pan 
Singh, and his sons. Nar Singh and 
Molian Singh, and also Chunni, have 
been convicted by the learned Ses- 
sions Judge of Kumaon of olTcnccs un- 
der Ss. 32o and 326-1C9. Pc.ial Code, 
and sentenced, the first throe to five 
years’ li^orous impii^onment and the 
fourth to three years’ imprison- 
ment under those sections, and Chunni 
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iias also been sentenced to two years* 
rigorous impi'i'-onment under S. 201, 
Penal Code. The story told by the 
witnesses for the prosecution is an un- 
njsual and painful one; but there is 
no doubt whatever, that it is true. It 
has been described in full by the leam» 
•ed Sessions Judge. The appellants are 
'hillnr.en from the Almorah District, 
.and the first three are apparently what 
-are called devil dancers, who attempted 
at Chunni’s request, or at any rate 
with his consent, to dispossess Chun- 
ni’s wife of a devil by applying a hot 
ladle (karchhuli) to her mouth and 
•throat and to various parts of her 
hody, with the result that she died, 
^hunni subsequently became frightened 
and burried the body of his wife, and 
for this reason he has been convicted 
under S. 201, Penal Code, as well as 
of abetting the other offence. 

Mti Mohanla, which is the name of 
the unfortunate woman, had been ill. 
So far as the oral evidence goes ^ it 
only appears that she was suffering 
from a fit of giddiness. But Dr. Faruki, 
the medical officer /vho performed the 
post mortem examination, stated in 
-evidence that she had been suffering 
from decease of the right lung, pro- 
bably tuberculosis, and also from rna- 
lar:a. However that may be, Chunni — 
who had already consulted the \yitness 
Bhairab Dat about her called in the 
other three appellants to treat her. 
.Between them they decided that she 
was possessed of a devil, and they at- 
tempted to exorcise it by applying a 
■heated ladle to her mouth, to her 
private parts and to other parts of her 
body. She abused them and evidently 
had the strongest objection to the 
treatment, but the appellants appeared 
to have believed that though her body 
was her own, her ^nd was in the 
possession of the devil, and that it was 
the devil that was abusing them and 
objecting to the treatment. It appears 
from the m.edical evidence that the 
ladle was thrust right into her mouth, 
.and two of her front teeth were bro- 
ken. Chunni did not take part in the 
actual treatment, but he consented to 
it apparently in the belief that the de- 
vil would be exorcised. Bhairab Dat, 
the neighbour who had already been 
•consulted by Chunni, heard cries from 
Chunni’s hut and sent his servant to 
see what the matter was, and the ser- 
vant came back with the news that 
devil dancing was going on and that 
Chunni’s wife was being branded by 
the appcllai.ts, Nar Singh and Pan 
iSingh, while another man was helping 
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to hold the woman down. Next morn- 
ing the woman, who was still alive, 
sent her son to Bhairab Dat who went 
to see her, and she was able to tell 
him roughly what had happened. Bhai- 
rab Dat, who was ill himself, told 
Chunri to take the woman to hospital, 
but Chunni did nothing, and as Bhai- 
rab Dat was not able to do anything 
e^ecti'-e, the unfortunate woman died 
without an'y medical help. Bhairab 
Dat subsequently discovered that the 
woman had d’ed, and liad been quiet- 
ly buried, and he made a report on 
22nd January, at 4 p. m. 

Mr. Kapil Deva Malaviya, who ap- 
peared in this Court for the appellants, 
did not attempt to controvert the 
facts which had been found proved on 
behalf of the prosecution. He argued 
however in the first place that the of- 
fence was not one that was covered 
by the provisions of S. 326, Penal 
Code, but that S. 304-A would be more 
appropriate, and that in any case the 
sentences were too severe as all of 
the appellants were acting in go^d 
faith, though in great ignorance, with 
the object of curing the woman by 
dispossessing her of the devil. How- 
ever igmorant the appellants may have 
been and however barbarous their me- 
thods, he suggested that as they had 
been in jail for sever^ months, thi^ 
law would be satisfied if they were to 
be punished with the imprisonment 
which they have already undergone. 

As regards the first part of this ar- 
gument, I think there can be no doubt 
that S. 304-A will not apply. The ap- 
pellants were not acting rashly or ne- 
gligently. but deliberately. S. 326 will 
apply if the appellants voluntarily 
caused grievous hurt by means of any 
heated substance. I have no doubt that 
the lidle comes under the category of 
“substance,” and it was certainly heat- 
ed. The hurt was grievous because it 
endangered life, and it was caused vo- 
luntarily because the appellants must 
be held to have known that they were 
li' ely to cause hurt which endangered 
life. Ss. 88 and 92. Penal Code, have 
been referred to. but it is quite clear 
that the woman did not give her con- 
sent to this abominable treatment; and 
though the appellants may liave 
thought that it was impossible for her 
to signify consent — because the devil 
was in possession of her and they be- 
l:e\ed that it was the devil ,who was 
addressing them tliat is not a view 
which can he taken by the Court. The 
argument that has somewdiat appeal- 
ed to me is that their ultimate motive 
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was to cure the woman, and tliat how- 
ever barbarous their methods were^ 
thev were certainly acting in good 
faith. I have therefore taken time to 
consider whether for these considera- 
tions the sentences inflicted by the 

learned Sessions Judge ought to be re- 
duced. 1 have not seen any precedent 
that can be of any great use, though 
the instances of satti which are oc- 
casionally still brought to light are to 
some extent analogous. Those who 
take part in a satti however do not 
do so with the motive of saving mortal 
life, and the appellants may therefore 
claim more consideration than the 

abettors of satti. On the other hand 
it would be extremely dangerous in any 
way to countenance a crime of such a 
heinous nature on the ground that it 
was only believed to be the means to 
an end which is worthy of praise. ^ If 
the offence had been committed ^ylth 
a iT^otivc that w'as ultimately criminal 
for instance, in the course of a da- 
coity, the suitable punishment would 
undoubtcdlv have been transportation 
for life, and I do not think that the 
Judge has erred on the side of sevc- 
rity^in inflicting half the maximum pe- 
nalty under S. 326. It is possible how- 
ever to reduce the sentence of Chunni 
under S. 201. Penal Code, on the 
ground that his action appears to have 
been due to panic rather than a de- 
liberate attempt to shield his confede- 
rates from punishment. 

I mu.-t thcre orc uphold the convic- 
tions and sentence under Ss. 326 and 
326-109. Penal Code, and only allow 
the appeal to this extent that the sen- 
tence of Cliunni under S. 201, Penal 
Code, is reduced from two years’ to 
one year’s rigorous imprisonment, 
j' 3 Appeal j^artly allowed. 
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Bennet and Adlsop, JJ. 

Chiranji Lai— Defendant — Applicant. 

V. 

Xrphan All nviiX anotJiet' Plaintilfs and 
Defendants — Opposite Parties. 

Civil Hevn. No. 528 of 1933, Decided 
on 2Gth October 1931, from decision of 
Sess. and Sub- Judge, Agra. D/- 29th May 
1 

Civil P. C. (1908). S. 115 and O 23. R 1 — 

Permission to withdraw suit and bring fresh 
suit granted— Criterion for revision ,s to see 
whether Court has applied its mind. 

Where the lower Coart has grAuiod leave to 
withdraw a huit and to bring a fresh ail 

that the High Court has to do is to sea that the 
lower Court applied its mind to the question be- 
fore it Even if the Court below had exercised a 


wrong discretion in granting leave to withdraw 
a suit, the case would not come under S. 115 for 
revision by the High Court : 1934 All 137 

1918 All 418, Pel on. [P 284 0 21 

M. L .Ckatiirvedi — for Applicant. 

K. L. Misra — for Opposite Parties. 

Order. — This is an application in ci- 
vil revision by a defendant against an 
order of the lower appellate Court. The 
plaintiff brought a suit for recovery 
of possession of a house against two 
persons and the Munsif dismissed the 
suit. The pjlaintiff brought an appeal 
and the question arose whether a cer- 
tain person Mohan Lai should have 
been joined as a party to the suit. 
The plaintiff stated that he desired 
to make Mohan Lai a party and that 
for that purpose he desired perniis- 
sion to withdraw the suit and to bring 
a fresh suit under O. 23, R- 1, and 
the appellate Court granted the per- 
mission. The first argument of learn- 
ed counsel was that the lower Court 
should have only allowed such perniis- 
sioii on account of some fornruil de- 
fect. Under the rule in question there 
are two Sub-Rr. (a) and (b), one for 
a formal defect and the other for any 
other sufficient grounds. A Court r^y 
act under either of these sub-rules. 
The Court below has acted on what 
the Court considered to be “other suf- 
ficient ground.’* We do not consider 
that it is necessary for us to enquire 
into the sufficiency of the ground. All 
that wc have to do is to see jkat 
the lower Court applied its mind to 
the question before it. The lower 
Court has written about a page on 
the subject and therefore it is appa- 
rent that it did apply its mind. Learn- 
ed counsel for the applicant relied on 
certain rulings in the latest of which 
1934 All 137 (1), a learned Judge of 
this Court laid down the criterion tliat 
this Court in revision under 115, Ci- 
vil P. C., should see whether the 
Court below has or has not applied 
its mind to the matter before it, i* 
c., whether the plaintiff should ^ 

granted permission to withdraw his 

suit under O. 23, R. 1. In 1918 Alj 
418 (2), a Bench of this Court heia 
that even if the Court below had 
exercised a wrong discretion in grant- 
ing leave to withdraw a suit the case 
would not come under S. 115, 

P. C., for revision by tliis Court. Fol- 
lowing these rulings we hold that no 
case has been made out for revision 

1. Junima v Prem Sabai, 1934 All 137=147 1 0- 
1 C 77C. 

2. Jhunku Lai v. Bisbc»har Das. 1918 All 418 
46 I C 71=40 All C12. 
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and we dismiss this application, with 
costs. 

K.S. Application dismissed, 
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NlAMATULtiAH AND ALDSOP, JJ. 

Sajjanfal Singh and others — Defen- 
dants — Appellants. 

V. 

Mt. Harnaraini Kumoat — Defendants 
— E-espondents. 

First Appeal No. 7 of 1931, Decided 
on 21st December 1934, from decision of 
Sub-Judge, Ettah, D/- 26th August 1930. 

(a) Pardahnashin Lady — It is improbable 
-that she will not know about intimate family 
matters concerning relationship. 

There are certain matters of which a pardah- 
nashin lady may well not be aware, but it is 
improbable that she would not know about inti- 
mate family matters concerning relationship. 

[P 289 C 1] 

(b) Pardahnashin Lady — Document exe- 
cuted by — Sbe will be bound by terms only 
if she has thoroughly understood what she 
was purporting to do. 

Whereas a Court will suppose, in the absece of 
evidence to the contrary, that an adult person 
who has executed an instrument intends to be 
bound by its terms, it will make this exception 
in favour of a purdahnashin lady that it will 
make no supposition of this kind but will con- 
sider her bound by the terms of the instrument 
which she has executed only if it is positively 
satisfied by direct evidence or by evidence of the 
circumstances which obtained at the time that 
she did thoroughly understand what she was 
purporting to do and that she executed the 
instrument with full knowledge of its effects: 
1929 824; 1925 P C 204; 28 Cal 546 and 36 

All Ref. [P 291 Cl] 

(c) Hindu Law — Widow— Widow entering 
into agreement to avoid possibility of litiga- 
tion — Such settlement beneficial to rever- 
sioner — Agreement is binding on reversioner. 

A Hindu widow in possession of her husband’s 
estate is competent to enter into a valid com- 
promise binding the reversioners so as to prevent 
injurious litigation. 

Where a widow in possession of husband’s es- 
tate entered into settlement so as to avoid the 
possibility of litigation between the members of 
the family and the settlement was very benefi- 
cial to daughters who would have taken the 
estate in course of time. 

Held-, that the settlement was binding on the 
daughters: 1915 Cal 629, Ref. [P 291 C 2] 

P. L. Banerji and H. C. Mukerji — for 
Appellants. • 

K. N. Katju and B. N", Gurtu — for 
Respondents. 

Allsop, J. — This is £m appeal by some 
of the defendants in a suit for posses- 
sion which was decreed by the learned 
Subordinate Judge of Etah. The pro- 
perty in suit is a share of 4 biswas 
in the village of Esauli. This property 


originally belonged to one Jiwa Ram 
who died on 27th August 1890. It is 
now admitted that it was ancestral pro- 
perty. Jiwa Ram also had other pro- 
perty which he had separately ac- 
quired. His widow, Mt. Hams Kunwar, 
succeeded to the whole of hiis pro- 
perty and remained in possession up 
to her death on 12th. February 1928. 
The plaintiff-respondent, Mt. Har Na- 
raini Kunwar, is the sole surviving 
daughter of Jiwa Ram. She got pos- 
session of the separately acquired pro- 
perty on the death of her mother, Mt. 
Hans Kunwar, but she failed to induce 
the Revenue Court to enter her name 
in the register as being in possession 
of the property in Esauli. She there- 
fore instituted the suit which has given 
rise to this appeal and obtained a de- 
cree for possession, from the lower 
Court. 

In order properly to understand the 
question in issue between the parties 
it is necessary to set forth their rela- 
tionship with the original owner, Jiwa 
Ram. This Jiwa Ram was the son of 
Lachhman Singh who had five brothers. 
One of these brothers, Chet Ram, died 
without leaving male issue. The other 
brothers were Lekhraj Singh, Dulab 
Singh, Mu'ktabil Singh and Girdhari 
Singh. The defendants are Sajjanpal 
Singh, Mahendarpal Singh, Jogendarpal 
Singh and Gajendarpal Singh are the 
great-grandsons and great great-grand- 
sons of Muktabil Singh. The defen- 
dants, Lai Singh and Basdeo Singh are 
the grandsons of Girdhari Singh. The 
defendants, Narain Singh, Lokhpal 
Singh, Balwant Singh, Chhatarpal 
Singh are the great-grandsons of Gulab 
Singh. The defendant, Shankar Singh, 
is the grandson of Lekhraj Singh and 
defendant, Mt. Tika Kunwar is the 
widow of Sundar Singh, the son of 
Lekhraj Singh. The plaintiff Mt. Har 
N^aini Kunwar is, as we have already 
said, the sole surviving daughter of 
Jiwa Ram by his wife Mt. Hans Kun- 
war. Some of the defendants are the 
appellants before us and others have 
been impleaded as respondeats. The 
plaintiff-respondent based her claim on 
two grounds, namely, as the daughter 
of Jiwa Ram under the Hindu law and 
as the legatee under a will which was 
executed by Jiwa Ram on 20th August 
1890, and registered on the 23rd Au- 
gust of that year. 

After the death of Jiwa Ram there 
was a dispute about succession to his 
property. The mother of the defendant 
Narain Singh set up the plea that her 
son had been adopted by Jiwa Ram 
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and in support of her contention she 
relied upon a will or declaration said 
to have been executed by Jiwa Ram 
on 24ih August 1893. It appears that 
one branch of collaterals, that is the 
branch of Lckhraj Sin^h, set up a claim 
that Jiwa Ram had died as a member 
of a joint Hindu family and that they 
were entitled to succeed to his pro- 
perty by way of survivorship. There 
is upon the record a report made by 
the Tahsildar of Jalcsar on 7th Janu- 
ary 1891, in connexion with the muta- 
tion of the register. In that report he 
mentioned that there was a claim that 
Narain Singh had been adopted by 
Jiwa Ram and also said that Sundar 
Singh and others had claimed that the 
property was ancestral, that they were 
heirs and that Mt. Hans Kunwar had 
only a right to maintenance. From this 
wc infer that the latter claim was to 
the effect that Jiwa Ram and the clai- 
mants had been members of a joint 
Hindu family up to the time of Jiwa 
Ram’s death. It is now said that there 
was also a custom in the family that 
collaterals should succeed to ancestral 
property in preference to daughters 
and daughter’s sons, but it is not clear 
whether that claim was also made after 
Jiwa Ram’s death in the year 1890. 

In continuation of the claim that 
Narain Singh was the adopted son ot 
Jiwa Ram c\n application was made by 
him under the guardianship of nis 
moilicr for probate of the a.lcgcd will 
of 24lh August 1890. Mt. Hans Kun- 
war was of course claiming a widows 
estate and there was also the ques- 
tion at issue whclhcr after her death 
her daughters or the collaterals shoulu 
succeed.' At that time there were alive 
not only Mt. Mar Naraini Kunwar the 
plainlilT-respondcnt, but also _ Mt. Hewal 
Kunwar who was Jiwa Ram s daughter 
by another wife. Jiwa Ram b^ad mar- 
ried five wives, four of whom had died 
before him. He had two daughters be- 
sides Mt. Hcwal Kunwar and Mt. Har 
Naraini Kunwar, name y. Mt. Chandan 
Kunwar and Mt. Hot Kunwar, but Mt. 

Chanclan Kunwar was not 

rime of his death and Mt. Hot Kunwar 

was a posthumous daughter. 

'I'lie dispute which had arisen 
the p'-orerty led to an agreement dated 
27 th February 1891, by winch ques- 
tior.s in issue were referred to arb - 

tr.ut:on and this 2nT W 

lowed by an award dated 2iul Apiil 

1891 by which Ml. Hans Kunwar was 

trremain i.t possession of all the pro- 

neru' during her lifetime and after her 

d^th the self-acquired property was to 


go to the daughter and the property in 
Esaun was to go to the collaterals.. 
Each of the surviving branches, namely^. 
tho«e of Lekhraj Singh, Gu’.ab Singh,. 
Muktabil Singh and Girdhar Singh 
were to get a share of }th in the pro- 
perty, that is, one biswa out of the 
4 biswas. After the agreement was en- 
tered into on the 27th February, Na— 
rain Singh’s mother Mt. Naim Kunwar' 
withdrew on 12th March 1891, the ap- 
plication for probate which she had' 
made on his behalf. 

When the plaintiff instituted the pre^ 
sent suit, the contentions put forward" 
by the defendants were that she had 
no right under the will of 20th August 
1890, that there was a custom, wKich< 
we have already mentioned, which pre- 
vented her from succeeding to the pro- 
perty and that the award of the arbi- 
trators by which they were entitled to- 
the property was binding upon the par- 
ties to the suit. The learned Subor- 
dinate Judge did not rely upon the- 
will as giving Mt. Har Naraini Kunwar 
a right to the property in Esauli. He 
said tliat the plaintiff was entitled to 
rely upon the will and was entitled 
to the relief claimed, but he added 
that she was entitled to the self-ac- 
qiiircd property of Jiwa Ram under the- 
will and to the ancestral property of 
Jiwa Ram in Esauli under the Hindu 
law. He clearly meant that the will 
did not give her a claim to the ancest- 
ral property, but that there was no 
proof of any family custom by which, 
this property should go to the collate- 
rals and that the ordinary Hindu law 
would entitle the daughter to claim 
the property in preference to the col- 
laterals. He explicitly found indeed^ 
that the custom was not established- 
He found that the arbitrators went 
beyond the reference in deciding what 
should happen to the property after 
the death of Mt. Hans Kunwar and 
consequently decided that the award 
was not binding upon the plaintiff. 

We think that it will be convenient 
for us to dispose of the arguments 
based upon the will and upon the al- 
leged custom before we proceed to dis- 
cuss the effect of the award which is 
the important question in this appeal- 
(Aftcr dealing with these questions. 
His Lordship proceeded). We have al- 
ready mentioned the circumstances m 
which the parties entered into an 
agreement on 27th February 1891 , to 
refer their disputes to arbitration. The 
agreement itself is Ex. B-l. The par- 
ties were the collaterals and Ml. Naim 
Kunwar as the guardian of Narain 
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Sing-h on the one side and Mt, Hans 
Kunwar in her own right and as the 
guardian of Mt. Har Naraini Kunwar, 
Mt. Het Kunwar and Mt. Kewal Kun- 
war on the other side. The agreement 
recited that there was a dispute bet- 
ween the parties in respect of the pro- 
perty forming the estate of Thakur 
Jiwa Ram Singh, but did not go into 
further detail. It added that the par- 
ties had agreed to abide by the deci- 
sion of certain arbitrators. These arbi- 
trators were Jeolahal Singh and Bhag- 
wan Singh who were appointed by the 
collaterals and Mt. Naim Kunwar on 
the one side and Megh Singh and Bal- 
want Singh who were appointed by Mu 
Hans Kunwar, Mt. Het Kunwar and 
Mt. Kewal Kunwar on the other side. 
There was also an umpire Khushal 
Singh who was accepted by both pari- 
ties. The agreement was registered on 
the 3rd March 1891, and the award 
of the arbitrators was delivered on 15th 
April 1891. As we have already said, 
the award was that the Esauli pro- 
perty should remain in the possession 
of Mt. Hans Kunwar during her lit'e»^ 
time and after her death should pass 
to the collaterals and that the remain- 
ing property should remain in the pos- 
session of Hans Kunwar during her 
life-time and after her death should 
go to the surviving daughters or their 
heirs. There was a further provision 
that Mt. Hans Kunwar was a pur- 
dahnashin lady and had no experience 
of the management of an estate and that 
therefore Sumer Singh should act as 
manager of the estate and should re- 
ceive a salary of Rs. 200 per annum. 
This Sumer Singh was the husband of 
Mt. Kewal Kunwar and the son-in-law 
of Jiwa Ram. The award was regis- 
tered on 15th April 1891, and was fol- 
lowed by mutation of the register in 
favour of Mt. Hans Kunwar. 

The learned Subordinate Judge found 
that the award was not binding upon 
the plaintiff-respondent, Mt. Har Na- 
raini Kunwar, because the arbitrators 
had changed the course of devolution, 
because the arbitrators travelled be- 
yond the scope of the reference in 
deciding what should happen to the 
property after the death of Mt. Hans 
Kunwar and because the arbitrators, 
having found apparently that Narain 
Singh was not the adopted son and 
diaving also found that Jiwa Ram was 
not at his death a member of a joint 
Hindu family, were not competent to 
destroy the rights under the Hindu law 
of the daughters. He also found that 
Mt. Hans Kunwar executed the agree- 


ment to refer, but that she did not 
understand its eiTects and that for this 
reason, as she was a purdahnashin lady, 
the award was not binding upon her 
or her daughters. 

^ The first question we have to con- 
sider in this connexion is whether in 
the circumstances we can hold that 
the agreement to refer was an agree- 
ment properly executed by Mt. Hans 
Kunwar so as to bind her. The learn- 
ed Subordinate Judge was much in- 
fluenced, as appears from his judg- 
ment, by the fact that he believed that 
the reversioners had been making dis- 
honest efforts to prevent the Esauli 
property from passing out of the hands 
of their family and particularly that 
they had set up a forged will or wills. 
We have already referred to the fact 
that Mt. Naim Kunwar had relied up>on 
a document executed on 24th August 
1890. In this document Jiwa Ram re- 
ferred to the will of the 20th August 
and to another will which he said that 
he had sent in a registered cover, pre- 
sumably to the District Judge, on the 
22nd August. He added that these 
two ^rills had not laid down all the 
conditions which he wished to be ap- 
plied to his property. He declared that 
he had adopted Narain Singh as his. 
son and had performed the necessary- 
ceremonies. He then said that he was; 
making a final will in order to do away 
with any possible disputes. The terms 
of the will were that in the event of 
the birth of a son to Mt. Hans Kunwar 
the adopted son should get fth of the 
property in accordance with Hindu law 
and that in the event of the birth of 
a daughter the adopted son should get 
the who'e property. The argument of 
the learned Subordinate Judge is that 
the will of the 22nd August must have 
been a forgery and as a consequence 
the will of the 24th August which men- 
tioned the previous will must also have 
been a forgery. No will of the 22nd 
August has been produced by any party 

e is an application by 
Jiwa Ram, Ex. 4. This application is 
dated 26th August 1890, and is addres- 
sed to the District Judge. It stated 
that^ the petitioner had received an 
envelope under a registered cover con- 
taining a forged and false will and 
that the only will that was true and 
correct was the will exe- 
cuted on the 20th August and regis- 
tered on the 23rd August. The peti- 
tioner suggested that the forged an.d 
fa.se wi.l was fabricated by Sundar 
Singh and that as it had been delivered 
to the post office insufficieiitly stamped 
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and in. a tom envelope it had been 
returned to the petitioner. Jiwa Ram 
died on the 26th or 27th August, and 
it is admitted that he had gone from 
his village to Soron on, the banks of 
the Ganges and had died in that place. 

It is thereTore doubtful whether this 
petition refers to any will of the 22nd 
August, because it is not certain whe- 
ther a document delivered to an outly- 
ing post office on the 22nd^ August 
would have been returned to Jiwa Ram 
at Soron in time for him to execute 
the petition which we are considering. 
The learned Subordinate Judge as- 
sumes that the petition refers to that 
will and considers that the statement 
made by Jiwa Ram in the petition is 
•conclusive upon the point \vhether that 
will was forged. In our opinion it can*- 
not be assumed that the wills of the 
22nd August and the 24th Au'rust, were 
not executed by Jiwa Ram. We must 
remember the circumstances. Jiwa 
Ram, according to the endorsement 
made by the sub-registrar on the will 
of the 20th August, was about 65 years 
of age. According to Khushal Pal 
Singh, a witness produced by the plain- 
tiff, Jiwa Ram was very ill at the end 
of August and had gone to Soron on 
the 25th of that month because ms 
case was hopeless and he washed to 
die on the banks of the Ganges. Man- 
phul Singh, a witness for the plaintiff, 
has staled that Jiwa Ram w'as suffering 
from dyscnici-y and Mt. Naim Kunwar, 
w'ho was examined on commission, lias 
said that he was ill for some tw^o 
months before his death. There is no 
suggestion by any witness that he w'as 
suddenly taken ill and that he was in 
«»-ood health when he executed his will 
on the 20th August. The mere fact 
that he executed a will indicated that 
he was aware that he had not long to 
live. 

In these circumstances it was natu- 
ral, as he lived in Isauli where his 
coUatcrals also lived, that he should 
have been subjected to various in- 
fluences and he himself may have been 
attempting to reconcile conllicting in- 
terests. From the contents of the ad- 
mitted will of the 20th August, it is 
apparent that he waas concerned in 
some measure about his owm spirit aal 
w'clfare and the consequent necessity 
for the adoption of a son. It also 
probable from the terms of this wall 
that be had some feeling that the an- 
cestral property in his native village 
in Esauli should go to lus own family, 
that is, to his collaterals and should 
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not pass to other families into which . 
his daughters might have married or 
might in future marry. This being so, 
it is likely enough that he might have 
wavered from time to time and exe- 
cuted a series of walls under the in- 
fluence of his wife and daughters and 
their immediate relations on the one 
side and of the collaterals on the other 
side. It may well be that the ^vill of 
the 24th August, was executed as the 
result of a feeling that Mt. Hans Kun- 
w'ar might not adopt a son. At tliat 
time Jhva Ram might liave felt that 
it was safer for him to make the adop- 
tion himself subject to a provision for 
the possibility that a natural son might 
be bom to him posthumously. These 
are suppositions, but they do lead to 
the conclusion that it is possible to 
explain the existence of more than one 
will otherwdse than on the presumption 
that all the wills except that of the 
20th August must have been forged. 

It has been .suggested that the state- 
ment in the wall of the 24th August 
that an adoption had taken place could 
not possibly be true because the will 
of the 20th August was registered on 
the 23rd August and that w^as the date 
on w'-hich the adoption is alleged to 
have been made. After this period of 
40 years w^e cannot expect the wit- 
nesses to remember accurately the 
various dates on w'-hich the incidents 
occurred. It is argued that it can be 
inferred from statements made by Mt. 
Naim Kunw'ar that the adoption must 
have taken place on the same date as 
the registration of the ^vill, but she 
is not at all clear upon this point and 
we think that it is conceivable that 
there may have been some form of 
ceremony, w'hclhcr strictly legal or not, 
on the 2ist or 22nd August. We do 
not hold, and indeed it has not been 
argued, that there w^as a valid adop- 
tion; but we consider that the circum- 
stances are not sufficient to justify the 
finding that the two wills to w^hich we 
have referred are forged walls and that 
for this reason it must be supposed 
that the collaterals w'crc at that time 
already making disJionest attempts to 
prevent the property from passing out 
of their hands. The learned Subordi- 
nate Judge was evidently of the opi- 
nion that it w^as a valid conclusion from 
the existence of these earlier dishonest 
proceedings that the subsequent pro- 
ceedings evidenced by the agreement 
to refer and by the arbitration award 
must also necessarily liave been dis- 
honest. This is an argument wdth which 
we cannot agree because w'e are not 
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satisfied that the earlier proceedings 
were dishonest. ^ 

We must consider the agreernent to 
refer and the award upon their own 
■merits. In Jiwa Ram’s ^vill of the 20th 
August and in the award itself it was 
mentioned that Mt. Hans Kunwar was 
a pardahnashin lady and incapable of 
managing the property. In the will 
Tiwa Ram appointed Sumar Singh and, 
in the event of his death, one Kunwar 
hal Kayasth to manage the property 
for her. In the award Sumar Singh 
was appointed by the arbitrators as 
we have already mentioned. We may 
take it therefore that Mt. Hans Kun- 
war was a pardahnashin lady and that 
she had no capacity for business. Wc 
have to consider therefore whether it 
can be said that there is sufficient 
material on the record for holding that 
she must have understood what she 
was doing when she entered into the 
agreement to refer the dispute to arbi-^ 
tration. The learned Subordinate Judge 
lias made a point that the agreement 
was not precise in defining the dispute 
which was the subject of the reference. 
The agreement did mention that there 
was a" dispute about Jiwa Ram’s pro- 
perty and a list of the property was 
attached. There had already been pro- 
ceedings in the Revenue Court about 
the mutation of the register. Wc have 
already referred to the report of the 
Tahsildar of Jalesar dated 16th Janu- 
ary 1891, in which he set forth the 
claims of Narain Singh, Sundar Singh 
and others. We think that Mt. Hans 
Kunwar must have known about these 
proceedings and that she must have 
known about the claims which were 
being made against her. Living as she 
•did in Isauli, it is hardly possible that 
she did not know that it had been 
asserted by Mt. Naim Kunwar that 
Jiwa Ram liad adopted Narain Singh 
and that Sundar Singh and others were 
alleging that Jiwa Ram was a member 
.of the joint Hindu family with them. 


There arc certain matters of which 
■a pardahnashin lady may well not be 
aware, but it is improbable that she 
j would not know about intimate family 
‘matters concerning relationsliip. On 
15th January 1891, the mutation Court 
had passed an order. Ex. 9. that muta- 
tion should be effected in favour of 
Mr. Hans Kunwar. We think that she 
must have been aware of this fact and 
■of the result of tlie dispute which had 
arisen. Wc do not think that wc can 
infer that Mt. Hans Kunwar did no*; 
Imow what she was doing when she 
-executed the agreement to refer merc- 
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ly from the fact that the disputes 
existing were not set forth in detail 
in that document. We notice that 
Sumer Singh, was one of the persons 
who identified the ladies who were i>ar- 
ties to the agreement at the time when 
the agreement was registered. We also 
notice that Kunwar Lai Kayasth was 
one of the witnesses to the award. 
Sumer Singh was Jiwa Ram’s son-in- 
law and he and Kunwar Lai were clear- 
ly trusted by him. The learned Sub- 
ordinate Judge has thought that Sumer 
Singh was a party to a conspiracy to 
defraud Mt. Hans Kunwar because by 
the award he was to obtain an income 
of Rs. 200 a year for managing the 
property. Sumer Singh’s wife, Mt. 
Kewal Kunwar, was a party to the 
agreement and, as she was one of the 
daughters, her rights were affected as 
much as the rights of the plaintiff. 

It has been argued that Mt. Kewal 
Kunwar was nearly as old as Mt. Hans 
Kunwar, being the daughter of a pre- 
vious wife of Jiwa Ram’s, and that 
Sumer Singh may have thought that 
she liad little chance of succeeding and 
consequently that he was prepared to 
barter away her possible chances of 
succession in order to obtain the ad- 
vantage of earning this income of Rs. 
200 a year. We do not think that there 
is any force in this suggestion. Sumer 
Singh was giving away the possible 
rights of his mfe and of his sons and 
in any event he was to manage the 
property of Mt. Hans Kunwar and if 
he chose to be dishonest, he could 
embezzle as much of the income as he 
wanted. We see no reason for sup- 
posing that he was a dishonest man or 
that he had any sufficient incentive for 
wishing to deceive the widow. Mt. 
Kewal Kunwar herself was a woman 
of about 32 years of age and was a 
party to the agreement. Kunwar Lai 
Iiad also been trusted by Jiwa Rain 
and there is no suggestion that he had 
any reason for not bringing the true 
facts to the notice of Mt. Hans Kun- 
war. There is direct evidence that the 
agreement was read over to the women 
at the time when it was executed. We 
may refer to the evidence of Manphul 
Singh and of Mt. Naim Kunwar. The 
latter was in the same position as Mt. 
Hans Kunwar and she has said that 
she understood what was happening.! 
Her interests were affected because I 
under the award her son, Narain Sino^h I 
was losing the rights which he would 
have had if it had been found that 
the adoption had taken place. Sirdar 
Singh, Mt. Naim Kunwar’s brother, has 
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also given evidence of the fact tliat 
the draft and afterivards the fair copy 
of the agreement was read oyer to the 
ladies who were parties to it. We 
might perhaps, in other circumstances 
not attach a great deal of importance 
to this oral evidence of witnesses who 
are deposing to facts which took place 
so many years ago, but where every- 
thing points to the probability that 
the proceedings were thoroughly un- 
derstood by all the ladies, we see no 
reason to disbelieve the evidence. It 
has also been suggested by the leam- 
ed Subordinate Judge tliat the arbitra- 
tors were all in collusion ^vith the coh 
laterals. Jeolahal Singh and Bhagwan 
Singh were appointed by the collate- 
rals and it is quite likely that they may 
have been favourably inclined to- 
wards them. They are said to have 
been agents of Sunder Singh. There 
is however very little reason for think- 
ing that Megh Singh or Balwant Singh 
were also in a conspiracy against the 
widow and her daughters. It is sug- 
gested by the Subordinate Judge tliat 
Megh Singh, who was one of Jiwa 
Ram’s sons-in-law but whose wife was 
dead at that time, had no reason for 
helping the widow and that he belong- 
ed to the same family as Jeolahal Singh 
and consequently was likely .to sup*^ 
port the collaterals. It is not clear 
what relationship there was between 
Megh Singh and Jeolahal Singh and 
we consider that this argument is far- 
fetched. Balwant Singh has been pro- 
duced as a witness by the defendants. 
The learned Subordinate Judge has 
said that he has reason to be against 
the plaintiff. The reason apparently is 
that Shco Ram Singh, the plaintiff’s 
husband, had at some time summon- 
ed him as a witness in a case and, 
as he was away in Gwalior, had got 
a warrant of arrest issued against hiin. 
We do not know enough about the cir- 
cumstances to say whether this inci- 
dent would probably have made Bal- 
want Singh an enemy of the plain- 
tiff’s but even if it -had been sufficient 
to do so, it would have had no effect 
in the year 1891 long before it oc- 
curred. We can see no reason for 
thinking that the arbitration was in 
any wny dishonest or unjust. 

Apart from the other circumstances 
wc must also consider the effect of the 
a'^recmciit. It certainly did not in any 
way affect the rights of Mt. Hans 

wlio w«is to rcnriciin in pos* 
session of the whole property during 
her life-time. It cannot be said great- 
ly to have affected the rights of the 


daughters who were given the rever- 
sion of the tseparately acquired pro- 
perty. The plaintiff’s o^vn witness, I^u- 
shal Pal Singh, said that the income of 
the self-acquired property was about 
Rs. 2000 a year whereas the income 
of the property in Isauli was about 
Rs. 600 a year. The suggestion has 
been thrown out that Mt. Hans Kun- 
war in order to preserve her own rights 
gave away the rights of her daugh- 
ters, 'The plaintiff herself has relied 
on the will of the 20th August. Un- 
der that will Mt. Kans Kunwar was 
empowered to adopt a son to 7iwa 
Ram and if she had made the adop- 
tion, the Isauli property was to go 
to the son and not to the daughters. 
It is evident therefore that Mt. Hans 
Kunwar had no need to enter into this 
arbitration to deprive her daughters of 
the Isauli property. It was sufficient 
for her to make the adoption in or- 
der to produce that result. AH that 
she did was to give up her right to 
adopt a son in order to conciliate the 
collaterals fvho were claiming the 
whole property. The daughters were 
not adversely affected in any true sense 
of the term by this arrangement. It 
must be remembered that there was 
real cause for apprehension that there 
might be a ruinous litigation between 
the members of the family. We have 
said that we consider that the will 
of 20th .August does not in the ab- 
sence of an adoption deprive the 
daughters of any share in the Isauli 
property, but it must be conceded that 
it was at least arguable that the wilil 
might have that effect. 

Wc realise tliat it is not established 
now that Narain Singh was adopted 
by Jiwa Ram, but the claim had been 
made and it was supported by docu- 
mcnla^>^ evidence, so that there was 
every ground for contention upon the 
point and at the time when the agree- 
ment to refer was executed the appli- 
cation for probate made by Mt. Naim 
Kunwar on behalf of her son was still 
to be considered by the Courts. The 
custom that collaterals should suc- 
ceed to ancestral property in pre- 
ference to daughters and their sons lias 
not been established by evidence, but 
the claims that such a custom existed 
was clearly not an impossible clam 
in the circumstances. There was the 
agreement which was made at the 
time of Chaiidan Singh’s death ana 
there was Jima Ram’s own statement 
in the wajibularz which might possimr 
have been construed in favour of the 
custom. There were real causes ot 
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dispute and we must remember that 
it mig-ht have been extremely difficult 
for Mt. Hans Kunwar to obtain re- 
liable witnesses from Esauli where the 
family of Jiwa Ram had always lived 
and were well established. It seems 
to us that she adopted a very wise 
course in coming to a settlement \vith 
the collaterals and the result of the 
award was entirely in her favour and 
almost entirely in favour of her daugh- 
ters. We find from the evidence and 
all the circumstances of the case that 
Mt. Hans Kunwar thoroughly under- 
stood what she was doing when she 
entered into the agreement to refer 
the disputes to arbitration and there 
is nothing in the circumstances which 
could possibly lead us to suppose that 
the arbitration was in any way unfair 
to her or to her daughter. We there^ 
fore find that the award would have 
been binding upon Mt. Hans Kunwar 
if she had been alive. 

Wc have been refeiTed to certain 
cases as authorities. We may men- 
tion: 1929 All 824 (1), 1925 P C 204 
(2), 28 Cal 546 (3) and 36 All 81 
(4). 

We do not think that it is neces- 
sary to discuss these cases at any 
length. It seems to us that the law on 
the subject is quite clear. Apart from 
dicta which refer to the peculiar cir- 
Icumstances of each of these cases, 

I we consider that one broad principle 
emerge from them all. Whereas a 
Court will suppose, in the absence of 
evidence to the contrary, that an 
adult person who has executed an in- 
strument intends to be bound by its 
terms, it will make this exception in 
favour of a pardanashin lady that it 
I will make no supposition of this kind 
but will consider her bound by the 
terms of the instrument which she has 
executed only if it is positively atis- 
ified by direct evidence or by evidence 
of the circumstances which obtained 
at the time that she did throughly un- 
derstand what she was purporting to 
do and this executed the instrument 
with full knowledge of its effects. In 
our opinion, in this case the condition 
is fulfilled and the instrument was 
(binding on Mt. 'Hans Kunwar. 

1. Boni Din v. Ram Narosb, 19*29 Ail 824=^2 

I C 99. 

2. Farid un-nisa v. Mukhtar .^hmad, 192.5 P C 

204=39 I C 049=52 I A 342=47 All 703 

(P C). 

3. Annoda Mohun v. Bhuban Mohini Debi,(19l0) 

28 Cal 546=28 I 71=8 Sar 58 (P C). 

4. Kali Bakhsh Singh V. Ram Gopal, (1913) 36 

All 81=21 I C 935=41 I A 23. 


It still remains for us to go into 
the question whether the agreement 
and the award were binding upon the 
plaintiff-respondent, Mt. Har Naraini 
Kunwar. In the case of 1917 P C 95 
(5), it was held that a right to rever- 
sion is a mere spes successionis and 
cannot be transferred. That was a 
case of a minor and it was held that 
the guardian could not bargain with 
the spes successionis on his behalf or 
bind him by any contractual agree- 
ment in respect thereof. In the case 
of 6 C L R 76 (6) to which the 
learned Subordinate Judge has re- 
ferred, it was held that the daughters 
could not in any circumstance be bound 
by a compromise entered into by their 
mother, a Hindu widow. 

In so far as Mt. Hans Kunwar pur- 
ported to act for her daughters as 
their guardian, it is possible that she 
was not entitled to de so, so as to 
prevent the plaintiff from claiming the 
property which she has claimed in the 
suit which has given rise to this ap- 
peal. We however think that the mat- 
ter may be regarded in another way. 
Mt. Hans Kunwar represented the 
estate of her husband. Certain attacks 
were being made against the estate. It 
was her duty to protect it. Let us 
presume that the claims were false. If 
that was so, Narain Singh was assert- 
ing a title to property which was not 
his and Sundar Singh and others who 
were setting up the existence of a joint 
family were aiming at the destruction on 
the estate in so far as it was the 
estate of a separated Hindu. We would 
refer to the case of 1922 P C 356 (7). 
In their judgment in that case, their 
Lordships of the Privy Council referred 
to the case of 6 C L R 76 (6). They 
said that it must be remembered what 
that case really was and that if the 
language was rather wide no one re- 
femng to the case in full could be 
misled by it. Their Lordships approved 
of the doctrine laid down in 1915 CaJ 
629 (8). Their Lordships advered upon 
the difficulties which would arise if a 
Hindu widow in possession of her hus- 
band’s estate was unable to enter into 
a valid compromise binding the rever- 
sioners so as to prevent injurious liti* 
gation, as would be the case if suc h a 

5. .Amrit Naravan Singh v. Gaya Singh, 1917 P C 
95=44 I C 408=45 I A 35=45 Cal 590 (P C). 

G. Imrit Kunwar V. Boop Narain Singh. (1880) 
G C L R 70 (P C). 

7. Ramsumvan Prasad V. Shyam Kumari 19*22 
P C 356=69 I C 71=49 I A 342=1 Pat •711 
(P C). 

8. Mahendra Nath Biswas v. Shamshul-nissa 
Khatun, 1915 Cal 629=27 I C 954. 
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compromise was not binding upon 
them. We consider that in the cir- 
cumstances of the case before us it 
!was very necessary" for Mt. Hans Kun- 
|\var to enter into the agreement into 
which she did enter so as to avoid the 
possibility of litigation between the 
members of the family. It appears to 
us to make no difference whether the 
arbitration was a real one in the sense 
that the arbitrators decided the qucs^r 
tions at issue or whether the transac- 
! tion was a mere settlement between 
' the members of the family which was 
iembodied in the form of an agreement 
{to refer and an award. Mt. Hans Kun- 
war was representing her husband’s 
estate which would pass in course oi 
time to her daughters or to other re- 
versioners and she came to a settle- 
ment which was veiy beneficial to the 
daughters. Wc consider that the plain- 
tiff-respondent is bound by the ar- 
'rangement and we cannot fail to notice 
that she is in possession of the sepa- 
rately acquired property without dis- 
pute as a result of that arrangement. 
Wc find that the plaintiff-respondent 
had no title to the property which she 
claimed. We allow the appeal setting 
aside the judgment and decree of the 
learned Subordinate Judge we dismiss 
the suit with costs in both the Courts, 
j' Appeal alloxved. 
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l^ENNKT. .1. 

Ifahihnl lud^mcnb-debtor 

Applicant. 

V. 

Shiam Bahadtii — Decree-holder— Op- 

]v^sito Party. fioQf* 

Dx Second Appeal No. 917 of 1933, 

Decided on 30bh October 1931. from 

decision of Dist. .Indite, Dudaun. D- 2nd 

(19081. s. 60 (1) (c)— “Agricul- 
turist” — Cultivation by hired labourers by 

person having different occupation - Such 

person is not agriculturist. 

.\n jiKdcultu list refers to an ‘f, 

nnin i ^ an af-ncnHuri-l svlio on-;ises ui the cnUi- 
vatin.i oflitn-l, that is who plonshs laud, ^o\^s 
tile crop and .Uends to it. The cuU.vaUon of 
land bv hired labourers by a person who has a 
dUicreiU orcupalion does not C 

son an agriculturist. t ^ i. ** 

Muslitaq A}t7}iad — for Applicant. 

Judgment. -This is a second appeal 
bv'^a judgmciu-dcblor who claims cn- 

cmpiion of the house m 
-.id. d frf)m altachincnt and .^ale in 
ruiion of a simple money decree. The 
. -.rmplion is claimed on the Sround 
\h:\i be is an agricuUuast under S. 60 


(1) (c). I understand that an agricul- 
turist refers to an occupation and that 
a man is an agriculturist who engages 
in the cultivation of land, that is, who 
ploughs land, sows the crop and at- 
tends to it. The appellant admittedly 
does not cultivate land himself by his 
o^vn efforts. His occupation is that of 
a mukhtar-i-am. As part of his pay 
'he receives from his master some land 
free of rent in a village which is 16 
or 17 kos from his residential house 
in the town of Budaun. This land is 
cultivated by labourers hired by the 
appellant. I do not consider that the 
cultivation of land by hired labourers by 
a person who has a different occupa- 
tion constitutes that person an agricul- 
turist. Accordingly I dismiss this se- 
cond appeal with costs. 

K.S. Appeal dismissed. 
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NIAjMATUELAH and Aldsop, JJ. 
Narain Mohan Dev — Appellants. 

v. 

Mt. Krishna BaUabhi Devi and others 
— Respondents. 

Civil Case No. 388 of 1931, Decided 
311 12th December 1934, from report of 
3hicf Inspector of Stamps, United Pro- 
vinces. . , ^ . 

Court-fees Act (1870), Art. 17 (6) Suit 
with prayer for injunction and prayer for 
framing scheme so that plaintiff and defen- 
dant may carry on service of idol and enjoy 
emoluments of office separately is in nature 
similar to partition suit — Art. 17 (6) ap- 
plies. 

Where plaintiff.'? instituted a suit in 
Older to obtain an injunction restraining the 
defendants from interfering with the service by 
the plaintiffs of an idol and to frame a scheme, 
so that they and the defendants might be enti- 
tled to carry on the service of the idol and to 
cnj.ay the emoluments of the office separately and 
without interference from each other ; 

Hrl l ; that there was no (lucstion of declara- 
tion and that the suit, though it could not be 
<loscril>cd as a suit for partition, vet it was^ in a 
sense a suit which may bo regarded as a suit of a 
similar nature for the purpo.so of estimation ot 

court-fees and that .Art. 17 (0) applied. 

(P 293 C 1] 

P. L. Bancrji — for Appellant. 

A'. A^ Katju and I. B. Banerji — for 

Respondents. 

Miiha^mnad Ismail — for the Crown. 

Order. — The plaintiffs-rcspondents 
instituted a suit in order to obtain an 
injimciioii restraining the 

from interfering the 

llie plaintiffs of an idol and 

Court to frame a scheme, so \ 

■and the defendants _ might be entitled 

lo rarrv on the service of the idol and 
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to enjoy the emoluments of the office 
separately and without interference 
from each other. The first relief was 
valued at a sum of ' Rs. 100 and the 
court-fee was paid ad valorem. The 
second relief was valued for the pur- 
poses of jurisdiction at a sum of Rs. 
5,400, but a fixed court -fee of Rs. 10 
was paid upon it. An objection has 
been taken by the Chief Inspector of 
Stamps that this Avas a suit for a 
, declaration with a consequential relief 
of injunction and that an ad valorem 
court-fee should have been paid upon 
the value assessed on the second ^re- 
lief for the purposes of jurisdiction. 

It seems to us that there was no ques- 
tion of declaration. The plaintiffs main- 
tained that they Avere enjoying the 
emoluments of the office which they 
claimed and that they Avere carrying 
on the Avorship, although they said that 
the defendants Avere inclined to inter- 
fere Avith them. . 

It was not maintained by the plain- 
tiffs that the defendants had not a 
joint right Avith them to worship the 
idol and to enjoy the emoluments at- 
tached to the office. It seems to us 
ithat, although this cannot be described 
as a suit for partition, yet it is, in a 
sense, a suit Avhich may be regarded 
as a suit of a similar nature for the 
purpose of estimation of court-fees. 
We think that this is a suit coming 
under Art. 17 (6), Sch. 2, Court-fees 
Act, in that it is not possible to esti- 
mate the subject-matter in dispute at 
a money value. Suits for partition have 
alAvays been held to be governed by 
this article; and we suppose that the 
reason for this is that a person in 
possession as a co-sharer Avho asks for 
partition is not asking for any ad- 
vantage Avhich can be estimated at a 
money value. He is already entitled to 
a share and all that he asks is that 
that share for the purposes of con- 
venience should be divided by metes 
and bounds, .so that he may have ex- 
clusive enjoyment of part of the pro- 
perty instead of joint enjoyment of the 
whole. The present relief is of a simi- 
lar nature. The plaintiffs have asked 
that there should be some scheme by 
Avhich they can enjoy separately the 
fruits of the office Avhich they hold 
jointly with others instead of enjoying 
the emoluments jointly Avith them at 
all times. We consider therefore that 
this is a suit to which Art. 17 (6), 
Sch. 2, applied, and we hold that the 
court-fee paid was sufficient. 

K.s. Order accordingly. 
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Bajpai. J. 

Ajodhya Prasad Dube — Plaintiff Ap- 
pellant. 

V. 

"Idahabir and others — Defendants 
Respondents. 

Second Appeal No. 1211 of 1932, 
Decided on 21st December 1934, from 
decision of Addl. Judge, Basti, D/- 2nd 
June 1932. 

(a) Practice — Document not objected to in 
lower Court — Appellate Court cannot reject 

it — Evidence. , 

The question of proof is a question of proce- 
dure and if it can be shown that the documents 
went in without any objection in the trial Court, 
it cannot be urged in the appellate C6urt that 
they were not properly proved in the Court be- 
low [P 294 O 1] 

(b) Practice — Appraisement of witnesses is 
final and binding in second appeal. 

The appraisement of the witnesses by the 
lower Court is final and cannot be questioned in 
second appeal. Cl* 294 C 1] 

A. P. Pandey and K. N. Pandey — for 
Appellant. 

M. A. Aziz — for Respondents. 

Judgment. — This is a plaintiff’s ap- 
peal arising out of a suit brought by 
him for the recoA^ery of arrears of rent 
for the years 1333 and 1334 Fasli. The 
suit was filed upon the allegation that 
the rent was paid by the defendants 
in kind. The Court of first instance 
decreed the plaintiff’s suit for about 
Rs. 121. On appeal the learned Judge 
dismissed the plaintiff’s suit holding 
that there was no proper evWence to 
enable the Court to justly estimate the 
claim of the plaintiff. 

The facts are that two balii kliata 
jinsi (grain rent ledger), one for the 
year 1333 and the other for the year 
1334, were filed by the plaintiff. The 
first of them Avas marked Ex. A and 
Avas prepared by Badri Lai patAvari and 
the second Avas marked Ex. B and 
Avas prepared by DAvarka Prasad Pat- 
wari. These documents Avere presum- 
ably prepared under the provisions of 
S. 32, Cl. (e), Land Revenue Act. They 
were hoAvever filed by another patw^ari 
and the plaintiff neither examined 
Badri Lai nor Dwarka Prasad, although 
perhaps both of them are alive. The 
documents were tendered in evidence in 
the Court of first instance. They were 
exhibited and the patwari who filed 
them Avas examined with reference to 
these two documents. No objection was 
taken by the defendants in the trial 
Court as to the admissibility of these 
documents on the ground that they 
had not been properly proved. When 


1 
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the defendants* api>eal came up for 
hearing the lower appellate Court re- 
pelled several objections taken by the 
defendants and although there does not 
seem to be any specific plea on the 
question of the admissibility of thebahi 
khata jinsi filed by the plaintiff, yet 
Uie lower appellate Court of its own 
accord came to the conclusion that as 
the patwari who had prepared these 
ledgers had not been produced in Court 
to prove them legally the ledgers were 
of no value at all and disbelieving the 
other witnesses produced by the plain- 
tiff came to the conclusion that the 
plaintiff's claim was not proved by pro- 
per evidence. 

In second appeal it is contended be- 
fore me by the plaintiff that the lower 
appellate Court should not have re- 
jected the two bahi khatas when no 
objection was taken to them in the 
trial Court by the defendants. I agree 
with this contention. The two docu- 
;ments were not inherently inadmissible. 
iThey were relevant, but in order to 
Iform part of the record they had to 
be formally proved. The question of 
proof is a question of procedure and 
if it can be showm that the documents 
went in without any objection it can- 
not be urged in the appellant Court 
that they were not properly proved in 
the Court below. I am therefore of 
the opinion that the lower appellate 
I Court should not have rejected them. 
At the same time his appraisement of 
the other witnesses produced by the 
'plaintiff is final and cannot be ques- 
tioned in second appeal before me. 
Under these circumstances I think the 
proper course for me is to send back 
the case to the lower appellate Court 
with directions to that Court to allow 
the plaintiff to produce the two pat- 
waris Badri Bal and Dwarka Prasad. 
It must now be taken that the defen- 
dants are objecting to the two docu- 
ments and they require to be forrnally 
proved, but the plaintiff must be given 
an opportunity to prove the two docu- 
ments. 

The result is that I all 9 W this appeal 
and in my inherent jurisdiction send 
back the case to the lower appellate 
Court with the directions already men- 
tioned. The plaintiff will be given an 
opportunity of pi'oving the t\yo bahi 
khatas and the Court below will after 
considering that evidence decide the 
appeal. It must be clearly understood 
that as regards the value to be at- 
tached to the two documents, if they 
are proved, that Court is the 
Judge and it can even now if it 


thinks that the documents have no evi- 
dentiary value, dismiss the plaintiffs* 
suit or give a decree to the plaintiff 
for a lesser amount than awarded by 
the trial Court, but as there were no 
cross-objections by the plaintiff before 
the lower appellate Court it is not pos- 
sible for that Court to award a larg:er 
amount than awarded by the trial 
Court. Costs here and heretofore will 
abide the event. 

K.S. Appeal allowed. 
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Bennet, J. 

Mt. Bhagwati Devi and another — Ap- 
plicants. 

V. 

Gajadhar Prasad — Opposite Party. 

Criminal Ref. No. 917 of 1934, Deci- 
ded on 18th December 1934, from order 
of Sess. Judge, Aligarh, D/- 17th Sep- 
tember 1934. 

Criminal P. 0.(1898), S. 488 — Compro- 
mise arrived at as to amount of maintenance 
— No other terms or conditions — Magistrate 
can enforce order by taking proceedings 
under S. 488. 

Whoro a compromise is arrived at only as to 
amount of maintenance and no other terms or 
conditions aro imposed in it a Magistrate can 
enforce order by taking proceedings under S. 488: 
1932 Lah 349, Ref. [P 295 0 1] 

B. S. Darhari — for Applicants. 

Asst. Government Advocate — for the 
Crown. 

Order. — This is a reference by the 
learned Sessions Judge of Aligarh ask- 
ing this Court to set aside the order 
of a Magistrate who has refused to en- 
force an order for maintenance by tak- 
ing proceedings under S. 488, Criminal 
P. C. The Magistrate refused on the 
ground tliat there liad been a compro- 
mise between the parties and that he 
considered that a Criminal Court could 
not enforce a compromise and that only 
Civil Court could enforce it. The ori- 
ginal order for maintenance was passed 
on 20th April 1930, and the order sets 
out that an application for maintenance 
was made on belialf of Mt. Bliag\vati 
Devi and her son against Gajadhar 
Prasad, her husband, that Gajadhar 
Prasad had agreed to pay Rs. 50 main- 
tenance for both, wife and child, per 
month and tliat the offer had been 
accepted. The Magistrate then passed 
an order for the sum of Rs. 25 to be 
paid monthly to Mt. Bhag^vati UevT. 
and a sum of Rs. 25 to be PAtd to 
her minor son from 1st April 1930 . The 
Magistrate who passed the order clear- 
ly considered that he was passing the 
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order under S. 488, Criminal P. C. If 
Oajadhar Prasad had considered that 
he was making a compromise wliich. can 
be enforcible by a Civil Court then he 
ought to have objected in revi- 
sion or othenvise to the terms of 
the order of the Magistrate. Various 
rulings have been mentioned, but I 
understand that those rulings referred 
to cases where there is a compromise 
in writing between the parties which is 
of a nature that could be enforced in 
a Civil Court. 

In the present case there was no such 
compromise and no terms were imposed 
in the compromise. All that had been 
happened was that a compromise was 
arrived at as to the amount of main- 
tenance. There is no ruling of this 
Court to the effect suggested by the 
Magistrate and the rulings which liave 
been referred to of other High Courts 
do not appear to me to touch the pre- 
sent matter. For the applicant refer- 
jence has been made to 1932 Lah 349 
1(1.) In tills ruling it was held tliat a 
Magistrate can pass an absolute order 
under S. 488, Criminal P. C., based on 
a compromise between the parties re- 
ferring only to the amount fixed as 
maintenance and nothing else. This 
case is similar to the present and shows 
that the former rulings of the Punjab 
High Court were considered to be dif- 
ferent as those rulings have been con- 
I sidered in the judgment in question 
and the case has been distinguished 
from those former rulings. Accordingly 
I accept the reference of the learned 
Sessions Judge and I set aside the 
order of the Magistrate and direct that 
he should proceed to dispose of the ap- 
plication according to law. 

K.S. Reference accepted. 

1. Pal Singh vriVfbri^hai“KuaiTT932 Lah 349= 

137 I C 301=1932 Or C 430=33 Or L J 488. 
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Special Tribunal 

Thom and Harris, JJ. and Sir 
Tej Bahadur Sarru. 

Election of Bar Council, In the mat- 
ter of. 

Application, Decided on 19th Novem- 
ber 1934. 

(a) Bar Councils Act (1926), S. 26 -Publi- 
cation of rules in Local Official Gazette is 
not condition precedent to their coming into 
force — Interpretation of statutes. 

One of the grounds on which a statutory rule 
or a bylaw may be treated as ultra viroi is that 
it has not been made, sanctioned and published 
in the manner prescribed by the statute which 
authorises the making of that rule. S. 18 pro- 


vides that all rules made under this Act shall be 
published in the local official gazette of the pro- 
vince in which the High Court, by which or 
with whose sanction the rules are made, exer- 
cises jurisdiction. It provides only for the man- 
ner of the publication of the rules but it does not 
make the publication of these rules in the local 
oCBcial gazette a condition precedent to their 
coming into force. [P 297 0 1] 

(b) Bar Councils Act (1926), S. 6 (2) — Bar 
Council approving rules before sanction of 
High Court — But not doing so after High 
Court’s sanction — Omission is only irregu- 
larity. 

Where the Bar Council approved of certain 
rules and subsequently the High Court sanc- 
tioned them but the Bar Council did not again 
pass those rules: 

Held: that the omission on the part of the Bar 
Council, which is a statutory body, strictly to 
follow the provisions of the law as laid down in 
S. 6 (2) was no doubt to be regretted, but that i^ 
did not amount to an illegality. [P 297 0 2] 

(c) Election — For election can be set aside; 
it must be shown that it was not conducted 
according to rules framed for holding it. 

Before a Court will set aside an election be- 
cause of any irregularities it must be satisQed 
that the election was not an election in sub- 
stance conducted under existing election law ac- 
cording to the rules framed for the holding of the 
election: \V oodxvard v. Sarsons, (1875) 10 C. P. 
733, Pci. on. [P 298 C 1] 

(d) Practice — Statutory body must strictly 
follow law to which it owes its existence. 

It is incumbent upon a statutory body to 
strictly follow the law to which it owes its crea- 
tion and existence and the rules which are 
framed in accordance with the statute creating 
it and defining its powers and duties. This is 
all the more incximbent in the case of a learned 
and professional body like the Bar Council, 
which must be presumed to know the law and 
its implications, [P 299 C 1, 2] 

K. Verrna — for Council. 

Balesliwari Prasad — for Objector. 

Order. — The applicants are members 
of the Bar. In their applications they 
seek to have the election of the op- 
posite parties, who arc also members 
of the Bar, as members of the Bar 
Council, declared nuU and void. 

The opposite parties were declared 
duly elected as members of the Bar 
C 9 uncil on 11th August 1934. The ap- 
plicants challenge their election on the 
ground that the Bar Council elections 
were held under rules which were not 
in force at the time the elections 
took place. The applicant, Mr. Ba- 
lesluyari Prasad, challenges the election 
ot the opposite parties on certain 
other subsidian^ grounds. The oppo- 
site parties did not oppose the ap- 
plication and were not represented be- 
fore the Tribunal. 

By S. 6, Bar Councils Act, of 1926, 
provision is made for the framing of 
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rules governing amongst other matters 
the manner in which elections of mem- 
bers of the Bar Council shall be held. 
Sub-S. (2), S. 6 is in the following 
terms: 

“ The first rules under this section shall be 
made by the High Court, but the Bar Council 
may thereafter, ^Yith the previous sanction of 
the High Court, add to, amend or rescind any 
rules so made”’ 

U nder the powers conferred upon it by 
the Bar Councils Act the High Court 
of Judicature at Allahabad in the 
year 1926 framed rules for the hold- 
ing of Bar Council elections. These 
rules came into force on 1st June 
1928. A Bar Council election was held 
in the months of June, July and Au- 
gust 1934. Prior to this election the 
Bar Council under the powers con- 
ferred upon it by S. 6 (2), Bar Coun- 
cils Act, framed new rules under 
which the election was to be held. 
These rules were approved of by the 
Bar Council and received the sanction 
of the High Court. They were publish- 
ed in the local Gazette on 14th July 
1934. Prior to this date however on 
21st April 1934, in the local Gazette, 
the Bar Council modified dates for the 
reception and secutiny of nomination 
papers, the issue and return of voting 
papers, the counting of votes and an- 
nouncement of elections. Nomination 
papers were to be returned between 
25th June and 7th July. The scrutiny 
of the nomination papers was to be 
held on 8th and 9th July. The return 
of the ballot papers which were is- 
sued for the purpose of election was 
to be before or on 7th August. Count- 
ing of votes was fixed for 8th, 9th 
and 10th August. The announcement of 
the result of the election was to be 
made on lltli August 

The election whicli the applicants 
now seeks to be declared invalid was 
conducted under the rules which were 
published on 14th July 1934. The nomi- 
naiion. scrutiny, election, counting of 
votes and the announcement took 
place upon the dates notified in the 
local Gazette of 21st April 1934. The 
contention of the applicants is tliat in- 
asmuch as the amended rules were not 
published in the Gazette in accordance 
with provisions of S. 18, Bar Councils 
Act, they were not in force on the 
dates when the nomination of candi- 
dates and the scrutiny of nomination 
j^apers took place and that therefore 
the wliole proceedings in connection 
wdih the elections arc fundamentally 
vitiated. The main question for our 
decision is whether the rules which 
were published on 14th July 1934 un- 


der which admittedly the Bar Council 
elections were held, were in force bet- 
ween 25th June and 11th August 
1934. 

If the rules published on 14th ‘July 
1934, were not in force between these 
two dates we were inclined to the viet^ 
tliat the election of the opposite par- 
ties is invalid. It is not necessary how- 
ever for us to make any pronounce- 
ment on this matter. In the view we 
take of the main contention of the ap- 
plicants, namely, that the rules un- 
der which the election was held were 
not in force during the period of the 
nomination and the scrutiny of the no- 
mination papers, the question of the 
effect of the alleged non-compliance 
with the old rules does not arise. 

The applicants contended that al- 
though the new rules may have been 
passed prior to 25th June, they did 
not come into force until they were 
published in the official gazette in ac- 
cordance with S. 18, Bar Councils Act. 
S. 18 is in the follomng terms: 

“ All rules made \inder this Act shall be pub- 
lished in the Local Official Gazette of the pro- 
vince, or of each Province, as the case may be^ 
in which the High Court by which or with 
whoso sanction the rules arc made exercises juris- 
diction,” 

The contention of the applicants is 
that since the provisions of S. 18 are 
mandatory no rules passed under S. 6, 
Bar Councils Act, can come into force 
until they are published ^ in the local 
official Gazette. In our view this con- 
tention is untenable. Had the legisla- 
ture intended that rules framed under 
S. 6 (2), Bar Councils Act, should not 
come into force until the publication 
of these rules in the local official Ga- 
zettcv it would have said so in speci- 
fic terms. The applicants ask the Tri- 
bunal to read into S. 18, Bar Councils 
Act, a provision which is not there. 
They were unable to suggest, any suf- 
ficient reason for so extending the 
perfectly plain and simple provisions 
of the section. Learned counsel for the 
Bar Council, who appeared before the 
Tribunal and was allowed to address 
the Tribunal in the capacity of ami- 
cus curie, contended that wherever 
the legislature intended that rules 
made under statutoi-y enactments 
should be published before they conae 
into force it has made special provi- 
sion to that effect. In support of his 
argument he referred to S. 79, Sub-S. 
(3), provincial Insolvency Act. By this 
sub-section it is declared that all rules 
made under this section shall ^ be 
published in the Gazette of India or 
in the local official Gazette, as th® 
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case may be, and shall on. such publi- 
cation have effect as if enacted in this 
Act. The intention of the legislature 
clearly was that publication should be 
a condition precedent to the rules 
coming into effect. Thus the words 
“on such publication” are inserted in 
the sub-section. No sucii words how- 
ever appear to S. 18, Bar Councils Act. 
Learned counsel for the Bar Council 
referred further in this connection to 
the Guardians and Wards Act, S. 50. 
Sub-S. c2). In this section it is en- 
acted in specific terms that certain 
rules shall not have effect until they 
have been approved by the Local Gov- 
ernment and published in the official 
Gazette. It seems to us that one of 
the grounds on which a statutory rule 
or a byelaw may be treated as ultra 
I vires is that it has not been made, 
sanctioned and published in the man- 
ner prescribed by the statute which 
authoi-ises the making of that rule 
(See Craies on Statute Law, p. 266). 
S. 18, Bar Councils Act, provides that 
all rules nxade under this Act shall 
be published in the local official Gazet- 
te of the province in which the High 
Court, by wliich or with whose sanc- 
tion the rules are made, exercises ju- 
risdiction. It provides only for the 
manner of the publication of the rules 
but in our opinion it does not make 
the publication of these rules in the 
local official Gazette a condition prece- 
dent to their coming into force. 

We are satisfied that there is no 
force in the contention of the appli- 
cants that the rules under which the 
Bar Council elections were held and 
which were published on 14th July 
1934 did not come into operation un- 
til tliat date. 

Learned counsel for the Bar Coun- 
cil was requested to file an afti<hivit 
to prove that the new rules had been 
framed and passed in accordance with 
the provisions of S. 6, Sub-S. 2, Bar 
Councils Act. According to this affida- 
vit the rules were passed by the Bar 
Council on 18th February 1934. The 
rules were submitted in accordance 
with the above sub-section to the High 
Court on 27th February 1934. The 
rules were approved by the High Court 
and approval was intimated by letters 
dated 29th March 1934. Learned coun- 
sel for the applicants contended that 
the Bar Council in framing the new 
rules had not observed the provisions 
of S. 6, Sub-S. (2) of the Act and 
therefore these rules were invalid and 
the election held under the rules was 
null and void. From the affidavit filed 


by Mr. Kamla Kant Varma it appears 
that the Bar Council appointed a sub- 
committee to frame the rules under 
Sub-S. (2), S. 6, Bar Councils Act. 
The sub-committee reported in due 
course and the rules suggested by them 
were passed by the Bar Council. There- 
after these rules obtained the ' sanc- 
tion of the High Court. The conten- 
tion of learned counsel for the appli- 
cants was that, inasmuch as the rules 
were not again passed by the Bar 
Council after they had received the 
sanction of the High Court, the pro- 
visions of Sub-S. (2), S. 6 had not 
been strictly complied with. It is true! 
that the Bar Council had approved of; 
the rules before they received the 
sanction of the High Court, We are 
are satisfied however that there was 
substantial compliance with the provi- 
sions of the Act though the proce- 
dure enjoined in the section was not 
strictly followed as it should certainly 
have been. The omission on the part 
of the Bar Council, which is a sta- 
tutory body strictly to follow the provi- 
sions of the law as laid down in S. 6 (2) 
is no doubt to be regretted, but in 
in our opinion it does not amount to 
an illegality. It is no more than an 
irregularity and it has not been showm 
to us that that irregularity has in any 
manner prejudiced the applicants. 

We hold therefore for reasons above 
given, that the rules under which the 
Bar Council elections were lield were 
passed in accordance with the provi- 
sions of the statute and that tlicy were 
in force at the time ^Yhcn the elections 
were held. 

We now proceed to consider the 
other grounds upon which the vali- 
dity of the election is cliallenged in 
the application of Mr. Baleshwari Pra- 
sad. He has contended in the first 
place tliat the election is invalid in 
respect that R. 2 (1) framed by the 
Bar Council was not complied with, 
secondly, that R. 4 (1) framed by the 
Bar Council was not complied with. 
The chairman of the Bar Council, it 
is alleged, did not publish any notice 
in the local official Gazette calling for 
nomination by advocates; the only no- 
tice published in the Gazette was in 
the issue of 21st April 1934, fixing' 
dates for nomination and election 
Thirdly, it is aUeged that many adv^-' 
cates who were on the rolls of the 
advocates of the High Court were 
practising m Oudh, Delhi, Ajmere and 
Native States and that no notice was 
sent to the District Judge or Bar .A.s- 
sociations of these places as required 
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by R. 1. No nomination form or list 
was sent out to these places, although 
ballot papers were sent. Fourthly, it 
is objected that whilst according to 
R. 4 (1) of the Rules any advocate 
was entitled to nominate an advocate 
who was on the rolls on the date fixed 
for nomination, that is, 8th July 1934. 
, he could in fact nominate under R. 2 
(1) only those advocates who were en- 
rolled two and a half months before 
the elections and whose names were 
entered in the list. Fifthly, The pro- 
ceedings were irregular as certain no- 
mination papers were not received by 
post and w^ere not handed over per- 
sonally and that they were therefore 
it was argued invalid and should have 
been rejected; the contention being 
that the words “delivered by hand” 
meant “delivered personally.” Sixthly, 
it was argued that certain nomination 
])apers were not received in envelopes 
bearing on the outside the w’ords “Bar 
Council nomination” and that these no- 
mination papers, were invalid and 
should have been rejected. Seventhly, 
it was objected that the votes of advo- 
<ates who w^ere in Government State 
service should not have been counted, 
.\s during the period of their service 
ihcy were technically outside the ju- 
risdiction of the High Court and not 
entitled as of right to practice in the 
Iligli Court. Eighthly, it w’as contended 
that certain directions printed in the 
ballot papers were misleading and con- 
trary to the rules and this irregularity 
invalidated the election. 

We consider it quite unncccssaiw to 
deal with all these objections to the va- 
lidity of the Bar Council election in- 
dividually. None were admitted by the 
liar Council or supported with evi- 
dence by the applicant. It may well be 
that there were certain irregularities 
in the conduct of the Bar Council 
, election. But before a Court will set 
aside an election because of any or 
all of these irregularities it must be 
saiistied that the election was not an 
ele ct ion in substance conducted under 
icxisiing election law according to the 
rules framed for the holding of the 
elcriion. The law upon this matter has 
been elenriv laid down in 10 C P 733 
(Ij and 5 o'M and H 125 (2). Comment- 
ing ui)on the first case Rogers in Vol. 
2 of his book on the law of elections 

Slates: , ^ 

I a rule it wav be said that to whatever 

. ieiit UiC provipioDs of an .\ct of Parliament are 
siolalcd oven wilfini'’- does not cna et th at 

j Woodward v. Sarsons. (18/5) 10 C P 733 — 14 
' ]•, J C P •2‘J3=:.32 L T 8G7. 

■j l.stiiif’ton, (1001) 5 O'ln cV If 1'25. 


the consequences of those Acts void the election 
the election will not be invalidated.” 

In the Islington case Kennedy and 
Darling, JJ., stated: 

“Our opinion is that an leection ought not to be 
held void by reason of transgressions of the law 
committed without any corrupt motive by the 
returning officer or his subordinates in the con- 
duct of an elcctiou where the Court is satished 
that the elcctiou was made in substance con- 
ducted under the existing law, and that the re- 
sult of the election, that is, the success of the 
one candidate over the other, was not, and 
could not have been affected by those transgres- 
sions.” 

Now learned counsel for Mr. Balesh- 
wari Prasad has failed completely to 
show that any of the iiregularities 
which are set forth in the application 
were committed with any corrupt mo- 
tive or that they could possibly have 
affected the result of the election. To 
take as an example one of the alleged 
irregularities. Leamed counsel contend- 
ed that certain advocates who were 
on the rolls as a result of the rules 
passed by the Bar Council and the fixing 
of the dates for nomination and election 
were not eligible for nomination, nor 
could they nominate or vote at the 
election. He referred to those advo- 
cates whose names were placed upon 
the rolls after the notice in regard 
to nomination and holding of the elec- 
tion. His complaint was that as a re- 
sult of the rules passed by the Bar 
Council, advocates enrolled between 
15th May 1934 and 7th August 1934 
could not vote, nor could any other 
advocate nominate or vote for them. 
It is inevitable in the very nature of 
things that a certain number of advo- 
cates who may be on the rolls at the 
time of the election cannot be nomi- 
nated where the names arc placed up- 
on the rolls after the date fixed for 
final nomination. Be tliat as it may, it 
appears from the affidavit filed by the 
Bar Council that only two gentlemen 
were enrolled as advocates during tliis 
period and we can hardly believe that 
a responsible body like that of a pro- 
fessional electorate would nominate or 
elect to the Bar Council advocates 
whose total period of professional life 
was not more tlian two months or so, 
or that the exclusion of these two ad- 
vocates from the election could Jegi- 
limately be treated by a professional 
electorate like that of the advocates 
as a grievances. It cannot be serious- 
ly contended that the fact that 
these two advocates could not be no- 
minated or could not nominate or vote 
themselves, had any effect at all up- 
on the result of the Bar Council elec- 
tion. 
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We are satisfied that none of the 
irregularities referred to in Mr. Bale- 
sliwari Prasad’s application, assuming 
^that there were these irregularities, had 
any effect, or could liave any effect, 
upon the result of the Bar Council 
election. In the result we dismiss both 
applications. 

We take this opportunity of direct- 
ing the attention of the Bar Council 
to the necessity of reconsidering and 
reframing many of the rules which they 
liave passed under S. 6, Bar Councils 
Act. We specially direct their atten- 
tion to the fact that there is no pro- 
vision in these rules limiting the time 
within which an application for the 
setting aside of an election may be 
filed. This is in our opinion a grave 
omission which should be remedied 
before the next Bar Council election. 

We would further direct the atten- 
tion of the Bar Council to the mis- 
leading heading of the notification of 
the new rules published in the local 
Gazette of 14th July 1934. The notifica- 
tion is headed as follows: “In accord- 
ance with R. 3, Bar Councils Act, No. 
38 of 1926. it is hereby notified” etc. 
There is no “R. 3” of the Bar Coun- 
cils Act and we are at a loss to un- 
derstand how the notification should 
h.ave been so inaccurate. 

In conclusion we must state that the 
Bar Councils themselves are respon- 
sible in no small measure for these 
proceedings in wliich it is sought to 
have the Bar Council election set aside. 
Quite clearly they have failed to 
comply strictly with the letter not only 
of the Bar Councils Act but of rules 
which they have framed in pursuance of 
the power conferred upon them by the 
Act. Had they complied strictly with 
the provisions of the Act and with 
their rules the election would never 
have been challenged as it has been 
by the applicants. We are clearly of 
the opinion that the new rules should 
have been published long before 14th 
July. We are further of the opinion 
that the notification in the Gazette 
of 21st April should have been fram- 
ed with strict accuracy. We arc frank- 
ly astonished that in the framing of 
their rules and in the conduct of the 
election the Bar Council should liave 
been so slack and slipshod in their me- 
thods as to provide the applicants 
with the grounds for preferring these 
applications. In our opinion it is in- 
cumbent upon a statutory’ body to 
strictly follow the law to which it 
lowes its creation and e.xistence and the 
rules which are framed in accordance 


with the statute creating it and de- 
fining its powers and duties. This is, 
m our opinion, all the more incumbent 
in the case of a learned and profes- 
sional body like the Bar Council, which 
must be presumed to know the law and 
its implications. i j^*. 

At the end of the arguments learn- 
ed counsel for the Bar Council asked . 
for costs. We are not disposed to al- 
low any costs in view of our observa- 
tions in regard to the unsatisfactory 
character of the rules and the irre- 
gularities committed by the Bar Coun- 
cil some of which, though not fatal 
to the election which has been held, 
seems to us to be grave. 

K.S. Application dismissed, 

— I 
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NIAMATULIjAH and Allsop, JJ. 

Raj Singh and others — Defendants — 
Appellants. 

V. 

Seth Kishan Lai and others — Plaintiff 
and Defendants — 2nd Party — Respon- 
dents. 

First Appeal No. 266 of 1931, De- 
cided on 10th January 1935, from deci- 
sion of First Sub-Judge, Saharanpur, 
D/- 27th March 1931. 

(a) Hindu Law — Partition — Separation 
of one — No presumption that other members 
also have separated arises. 

NYhere one member has separated from the 
others, the presumption that the family is joint 
disappears; but no contrary presumption arises 
that the other members have separated. 

[P 300 C 2] 

(b) Hindu Law — Alienation — Manager is 
not entitled to transfer family property 
merely because he thinks it will be for bene- 
fit of family. 

It must not be supposed that the m.^naging 
member of a joint Iliudii family is entitled to 
transfer the family property merely because ho 
thinks that the transfer will be for the benefit 
of the family. Some thing more than that is 
required to make the transaction binding ui)0u 
the family. It must be a transaction arising out 
of a situation of which no prudent person acting 
as manager could fail to take advantage. The 
manager is not entitled to speculate with the 
family property, even if he does so in good faith 
believing that his conduct of affairs will ulti- 
mately be of advantage to the familv. 

CP 301 C 2; P 302 C 1] 

K. C. Alital and Nanak Chand — for 
Appellants. 

B. Malik, S. K. M^ikerji Bimal 
Prasad — for Respondents. 

Niamatullah, J.— This is a first ap- 
peal against a decree passed by the 
learned first Subordinate Judge of Sa- 
liaranpur, in favour of the plaintiff in 
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a suit for sale upon the basis of a 
mortgage. It will be convenient to 
state certain facts in chronological 
order. On 3rd August 1923, Kisiian 
Lai, the plaintiff, executed a theka or 
lease in favour of Ran Singh, one of 
the original defendants, and of Indar- 
jit Singh who is not a party to this 
suit. The property comprised in this 
lease was an area of about 150 village 
bighas in the village of Landliaura and 
85 village biglias in the village of Ka- 
birpur Mazra. The lessees were to pay 
every year a sum of Rs. 310 to the 
Government as revenue and a sum of 
Rs. 1,120 to Kishan Lai. On 22nd 
December 1924, Kishan Lai sold the 
land in ICabirpur Mazra to a person 
who is not a party to the suit and 
on 23rd December 1924. he sold the 
property in Landliaura for a sum of 
Rs. 22,000 to Indarjit aiid to the ori- 
ginal defendants 1-4, i. e. Ran Singh. 
Balwant Singh. Bharat Singh and Durga 
Singh. Indarjit acquired one-third of 


the property and paid for it in cash. 
The other four vendees, in order to 
supply consideration on their part exe- 
cuted a mortgage of the property which 
they had purchased and of certain other 
property in five villages which is ad- 
mittedly their ancestral property. The 
amount secured by tliis mortgage was 
Rs. 15.000. The deed of sale and the 
deed of mortgage were both presented 
for registration on 23rd December 1926. 
Then ^on 22iul December 1930, Kishan 
Lai instituted the suit which has given 
rise to tliis appeal on the basis of the 
mortgage. lie claimed a sum of Rs. 
15,000 as principal and a sum of Rs. 
14,600 ns interest. The rale of interest 
lo which the parties had agreed in the 
deed was Re. 1 per cent per mensem 
( oinpound. The plaintiff impleaded not 
only the four mortgagors, but also then- 
sons and grandsons who were defen- 

daiUs 5-14. As wc ha\c already said, 
the plaintiff obtained a decree from the 
Court below. This appeal has been 
insMtuted by the sons and grandsons 
of the mortgagors. Their defence to 
tiic suit was that they and the tour 
mortgagors were all members of a joint 
Hindu \anhly and that there was no 
ncrcssiiy for the transfer by way of 
mortgage. Wc nuiy mciition at this 
stage that Durga Smgh is the son of 
Mohar Singh and that Bliarat Singh, 
r.alwant Singh and Ran Singh are the 
grandsons of Falch Singh. Mohar Singh 
and Fateh Singh wer brothers, .hidar- 
iit Singh who was concerned in the 
lease and in the sale is tne grandson 
of Jiwan Singh who was anoUxer bro- 


ther of Fateh Singh’s and Mohar 
Singh’s. 

The first question which has arisen 
is whether it is true that the four 
mortgagors and their sons tvere all 
members of the same joint Hindu fa- 
mily. Although the property in the 
five villages other than the village to 
which the deed of sale referred is ad- 
mittedly ancestral, this question of 
jointness has acquired some importance 
because it is pointed out that Durga 
Singh and Bahvant Singh had no sons 
living when the mortgage -vvascxecuted. 
Durga Singh’s son, Bhopal Singh, was 
about 8 months old and Balwant 
Singh’s son, Bijai Pal Singh, was about 
one year old at the date of the insti- 
tution of the suit. The learned Sub- 
ordinate Judge in discussing this ques- 
tion has said: 

“There is no proof on behalf of the plaintiff 
that the family of the mortgagors was separate, 
nor is there any such plea clearly taken in the 
plaint. There is a presumption of Hindu law 
that the family is joint and more so in the case 
of own brothers.** 

It has been argued that there was no 
presumption in favour of jointness be- 
cause Indarjit Singh had admittedly 
separated from the rest of the family. 
We may concede that where one mem- 
ber has separated from the others, the 
presumption that the family is joint j 
disappears; but, we must emphasize; 
the fact that n.o contrary presumption i 
arises that the other members liave' 
separated. In these circumstances, thei 
auestion whether the defendants were 
members of the joiriit Hindu family or 
not is «a question dependent on proof. 
Learned counsel for the plaintiff-res- 
pondent has placed some reliance upon 
the recitals in the mortgage-deed. In 
describing themselves the mortgagors 
have said that Bharat Singh was acting 
on his own behalf and as the guardian 
of his son, Raj Bhagwan Singh, and 
as member and managing head of a 
joint Hindu family, and Ran Singh has 
also described himself as the manag- 
ing head of a joint Hindu family and 
the guardian of his minor sons. The 
conclusion whiclx counsel for the plain- 
tiff' would have us draw is tliat the 
four mortgagors obviously considered 
themselves as separate, the two who 
had sons acting as managing members 
of two separate joint Hindu families 
consisting of themselves and their sons. 
He places reliance also upon the fact 
that eiich of the mortgagors held him- 
scll liable for a definite and separiUe 
amount of the mortgage debt. We do 
not think that any importance can be 
attached to the recitals in tlie deea 
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which evidenced the transaction. A re- 
ference 'has also been made to the sale 
deed under which specific shares in 
the property are allotted to the four 
mortgagors. The same argument ap- 
plies to this docurpent as to the deed 
of mortgage. Ai>art from these docu- 
ments there is only oral evidence to 
support the allegation that the mem- 
bers of the family had separated. The 
witnesses are Munshi Ram,Nihal Singh, 
Harkesh Singh, Ram Singh and Chater 
Singh. These witnesses have certainly 
said that the members of the family 
are separate, but their evidence is 
vague and unconvincing. It is not quite 
clear whether they mean that the va- 
rious members of the family are sepa- 
rate in the sense that they are no lon- 
ger members of a joint Hindu family 
or whether they merely mean tliat for 
the sake of convenience they live an 
separate houses or separate parts of a 
house and have their meals separate- 
Iv. There is evidence on the other side 
of a similar kind and all we can say 
is that none of this evidence is suffi- 
cient to justify a definite finding ei- 
ther way. 

In these circumstances it as impor- 
tant to consider on which party the 
burden of proof lies. It has been 
argued on behalf of the plaintiff that 
the defendants-appellants have asser- 
ted their right to the mortgaged pro- 
perty in face of a definite document 
which has been executed in his favour 
and that the burden of proof lies upon 
them. We cannot agree that there is 
any force in this argument. The plain- 
tiff has chosen to implead the defen- 
dants-appcllants and is seeking to ob- 
tain a decree against them whicli will 
result in their being deprived of the 
property if it is theirs. In these cir- 
cumstances we consider that the bur- 
den of proof is upon him. In order 
to illustrate our point we may sup- 
pose a somewhat extreme hypothetical 
case. Say that A who has no title 
in certain property mortgages it to B. 
Thereafter B has some reason to sus- 
pect that C may be the real owner. 
B institutes a suit against A on the 
basis of the mortgage and implgads C. 
Can it be said that B will obtain a 
decree against C unless C can posi- 
tively establish his own title ? Mani- 
festly it cannot. It is an elementary 
principle that nobody can deprive an- 
other of property unless he can estab- 
lish his own absolute title thereto and 
if he is a transferee he must estab- 
]-?h not only the validity of his trans- 
fer but the title of his transferor. No 


question of title would arise between 
A and B, but such a question would 
certainly arise between C and B and 
B could not obtain a decree against C 
unless 'he could establish the validity 
of his transfer from A and the validity 
of A’s title to the property whi^ he 
purported to transfer. The position in 
the case before us is similar. The 
plaintiff-xespondent cannot obtain a de- 
cree against the defendants-appellants, 
who were no parties to the deed of 
mortgage, unless he can establish that 
the mortgagors had a right to trans- 
fer the whole property to him or at 
least were entitled to execute a deed 
which was binding upon their sons the 
defendants-appellants. We hold there- 
fore that the burden of proof was upon 
the plaintiff and that, as the plaintiff 
has failed to establish that the mem- 
bers of the family were separate, we 
must proceed on the finding that all 
the defendants were members of a joint 
Hindu family and that the mortgagors 
were not the absolute owners of the 
whole property which tliey purported 
to transfer. 

The next question which arises is 
whether the transfer of the ancestral 
property is binding upon the defen- 
dants-appellants. The learned Subor- 
dinate Judge has found that this was 
a transaction which, at the time when 
the mortgagors entered upon it, was 
reasonably profitable and advantageous 
to the family. We do not consider that 
this finding would justify the conclu- 
sion that the transaction was binding 
upon the defendants-appellants. It is 
now settled that a transaction entered 
into by the manager of a joint Hindu 
family to be binding on the other mem- 
bers need not be one wliicli the mana- 
ger is^ compelled to enter into as a 
defensive measure in order to protect 
the family property. There may be 
cases in which a transaction is so ad- 
vantageous that any prudent person 
would certainly enter into it and in 
these circumstances such a transaction 
would be binding upon the family as a 
whole. We do not think however that 
this principle should be extended too 
far. It must not be supposed that the 
managing member of a joint Hindu 
family is entitled to transfer the fa- 
ly property merely because -he thinks 
that the transfer will be for the bene- 
fit of the family. We consider that 
something more than that is required 
to make the transaction binding upon 
the family. We think it must be a 
transaction arising out of a situation 
of which no prudent person acting as 
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manager could fail to take advantage. 
The manager is not entitled to specu- 
late with the family property even if 
he docs so in good faith believing that 
his conduct of affairs will ultimatclv be 
of advantage to the family. 

In the present case there has been 
some argument about the details of 
the transaction. It has been pointed 
fuit that Indarjit, who was acting on 
Ins own behalf, purchased one-third of 
the property at the sale and that the 
property in the other village of Kabir- 
pur Mazra was purchased by an in- 
dependent person. Rani Saran whohad 
nothing to do with the faniilv. ft is 
suggested 'that there is no reason to 
suppose that Indarjit and the other 
\endcc were not prudent men who 
would have acquired property for a 
price which was unfair. Fighty live 
bighas was sold for Rs. 4,000 to Ram 
Saran. The price paid would be at 
the rate of about Rs. 47 a bigha and 
at this rate the 450 bighas in Land- 
haura if of the same quality would 
be worth very nearly Rs. 22,000. The 
learned Subordinate Judge has also 
come to the conclusion that the price 
was reasonable on another basis. The 
revenue payable was Rs. 310 and the 
amount of rent paid by Indarjit and 
Ran Singh as lessees was Rs. 1,020 a 
year. lie has thought that the lessees 
would not have taken the lease unless 
I hey had hoped to make a reasonable 
prolit out of it and he says that even 
if this prolit is considered to be no 
more than Rs. '800 a year, even then 
the annual profit would be Rs. 1,820 
and at 25 years’ purchase the capital 
value would be Rs. 22,000. Wc very 
muc h doubt whether any person would 
give a lease of property bringing in 
an annual income of Rs. 1,820 for a 
sum of Rs. 1,020. Wc realise lliat the 
mortgagors may liavc hoped to make 
a certain income out of the property, 
l>ut wc find it difficult to understand 
how they could have expected to pay 
off the principal debt of Rs. 15,000. 
The interest alone would have amount- 
ed to Rs. 1,800 a year. 

It has been argued that the real 
reason why the mortgagors purchased 
the properly in Landhaura and trans- 
ferred that in the other live villages 
was that they had hopes of bringing 
a large part of the Landhaura pro- 
perty under their personal cultivation 
because it was near their homes where- 
as rhe land in the other vilhigcs was 
largely in the iX)Ssession of tenants 
and those villages were some distance 
away from the place where they live. 
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Even if this was so, it does not appear 
that the transaction was one that was 
very clearly for the benefit of the fa- 
nnly. The most that can be said for 
It IS that it was not obviously a foolish 
transaction and that it might in some 
^rcumstanccs have been a success. 

I hat, as wc have said, is not a suffi- 
cient reason for holding that the tran- 
saction was binding upon the defen- 
dants-appellants. It was at best a spe- 
culation which might or might not have 
been successful • The managing* mem- 
bers of a joint Hindu family cannot 
transfer the family property in circum- 
stances such as these. \Vie hold there- 
fore that the transaction was not bind- 
ing upon the defendants-appellants and 
that the plaintiff -.respondent is not en- 
titled to a decree against them upon 
tile basis of the mortgage. 

As a result' of our findings we must 
set aside the decree of the Court be- 
low: but wc feel that we cannot dis- 
miss the suit entirely because if we 
did so, the result would be that the 
defendants would retain the property 
which they lad purchased under the 
deed of sale and would not' supply any 
consideration whatsoever to the plain- 
tiff. This aspect of the affair was pre- 

minds during the course 
of the arguments and we suggested to 
learned counsel for the plaintiff-res- 
Dondent tliat there might be certain 
courses open to us wliich protect him 
iis far as was legally possible. These 
courses were: (1) to give the plaintiff- 
respondent a personal decree against 
the four defendants who executed the 
deed of mortgage; (2) to return the 
property in Landhaura to the plaintiff, 
and (3) to give the plaintiff* a decree 
on the basis of his mortgage against 
the Landhaura property alone and to 
leave it to him later to obtain a per- 
sonal decree against the mortgagors 
under O. 34. R. 6, Sell. 1, Civil P. C. 
vyc suggested that he might consult 
his client and inform us whicli course 
he would prefer that we should take. 

He now tells us that his client would 
prefer to get a personal decree against 
the four mortgagors. 

Wc consider that wc can legally pass 
the decree which the plaiiuiff-respon- 
dent desires us to pass. It may be that 
Durga Singh, Ran Singh, Balwant Singh 
and Bliarat Singh, purported to acquire 
the property by means of the deed of 
sale not only for themselves, but on 
liehalf of the family as a whole and 
that when they executed the deed of 
mortgage they purported to execute it 
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on behalf of the whole family. We 
have found howevea* that they were not 
entitled to execute the mortgage on 
behalf of the whole family or to bind 
the family to supply consideration for 
the sale and we are prepared therefore 
to find and we do find that the sale 
and the mortgage were together a 
transaction into which they entered 
personally on their own behalf in so 
far as it affected the property in Lan- 
dhaura. That being so, they were under 
a personal liability to pay theRs. 15,000 
which was the price of the property 
which they purchased, and there is no 
reason — except that two of them arc 
dead — why a personal decree should 
not be passed against them in accord- 
ance with the separate liabilities which 
they undertook to meet. The two who 
are dead are Balwant Singh and Ran 
Singh. We cannot pass a personal de- 
cree against them, but we can pass a 
decree against their assets in the hands 
of the defendants-appellants and we 
would make it clear, if it is not clear 
already, that those assets include their 
shares in the property in Landhaura 
which was sold to them by the plain- 
tiff-respondent. 

We allow the appeal and set aside 
the decree of the Court below, but we 
substitute for that decree a personal 
decree for Rs. 2,500 against Bharat 
Singh, for Rs. 2,500 against the assets 
of Balwant Singh in the hands of the 
defendants-appellants for Rs. 5,000 
against the assets of Ran Singh in the 
hands of the defendants-api>ellants and 
for Rs. 5,000 against Durga Singh with 
interest at the contractual rate in each 
case up to the date of the institution 
of the suit and pendente lite and future 
interest at the rate of 6 per cent per 
annum. The defendants-appellants will 
get their costs throughout from the 
plaintiff-respondent and the plaintiff- 
respondent will get his costs from the 
defendants-respondents who still sur- 
vive and from the assets in the hands 
of the defendants-appellants, Balwant 
Singh and Ran Singh. 

K.s. Appeal alloxoed. 
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Niamatullah and Allsop, JJ. 

Magan Lal — Defendant — Appellant. 

V. 

Mt, Krishna Bibi — Plaintiff — Respon- 
dent. 

First Appeal No. 531 of 1930, De- 
cided on 29th November 1934, from 
decision of Sub-Judge, Allahabad, D - 
30th June 1930. 

(a) Hindu Law — Joint family — • 
Father and son are presumed mem- 
bers of joint family — But no presumption 
that they own joint family property. 

A Hindu father becomes a member of joint 
Hindu family with his son and as soon as one is 
born or is adopted. There is a presumption that 
father and son are members of a joint Hindu 
family. There is however no presumption that the 
two own any joint family property. [P 305 C 2] 

(b) Practice— Pleadings —Plaintiff closing 
his case — Defendant should not be allowed to 
raise new defence based on evidence disclosed 
which is substantially different from case in 
written statement. 

The defendant should not bo allowed to base 
his defence on the case disclosed in the course of 
the evidence led by him, after the plaintiff had 
closed her case, if it is substantially different 
from case in written statement and such as to 
take plaintiff by surprise. [p 306 O 2] 

(c) Hindu Law — Joint family property 

Adoption — Property possessed by adoptive 
father and subsequently acquired property 
can be treated as joint family property of 
two. only if adoptive father has abandoned 
all fats separate claims to it— Such intention 
to waive separate right cannot be inferred 
from acts done merely from kindness or 
affection nor from fact that adopted son 
shared in management of father — Conduct of 
father in disposing of property by gift and 

will and acquiescence by adopted son 

Father held sole owner. 

An allegation by adopted son that the proper- 
ties existing at the time of his adoptive father’s 
death had been acquired by him as a member of 
a joint Hindu family so as to become joint 
family properties can succeed only if the evi- 
dence goes so far as to establish that the father 
abandooed all separate claims to the properties 
which he possessed at the time of the adoption 
and subsequently treated it and the properties 
acquired with its aid as joint family pronertioc 
belonging to himself and his adopted son \ 
clear intention to waive his separate right must 
be established and this will not be inferred from 
acts which may have been done merely from 
kindness or affection. Merely because the ad 
opted son also shared the management of tlm 
business, it is impossible to infer from it that 
the father and son became joint owners of the 

oxipnxi}\j belonging to the father 
and that acquired with its aid. And further 
where the father had disposed of the property by 



304 Allahabad Magan Lal v. Mt. Krishna Bibi (Niamatullah, J.) 


1935 


gift and will and this was acquiesced by the ad- 
opted son : 

Held : that the father was the solo owner of 
property held by him at the time of his death. 

[P 808 0 2; P 309 0 1] 

Ilarihans Sahai and K. Verma — for 
— Appellant. 

S. K. JDar, Fanna Lai and S. N. Seth 
• — for Respondent. 

Niamatullah, J. — This is an appeal 
from the decree passed by the learned 
Subordinate Judge, Allahabad, in a suit 
brought by the plaintiff-respondent, Mt. 
Krishna Bibi, against the appellant, 
Magan Lai, the adopted son of her 
husband Mathura Prasad and herself, 
for recovery'" of Rs. 5,000 in terms of 
her husband’s will, dated 2nd July 1915, 
for determination of her maintenance 
which is claimed by her at the rate 
of Rs. 20 per mensem, and for re» 
covery of arrears thereof for two 
months before the suit. She also claim- 
ed a declaration of her right to reside 
in the house described in Sch. B an- 
nexed to the plaint. Pier claini to re- 
cover certain moveables, mentioned in 
Sch. C, was dismissed by the lower 
Court. She has not challenged that 
part of the decree either by a separate 
appeal or cross-objection. The other 
reliefs, referred to above, were granted 
bv the lower Court, whose decree in 
respect of them is impugned in appeal. 

The following pedigree will explain 
the facts of the case and the position 
of the parties: 

NAKD LAL 


I 

Bishesibwar 

Dayal 

((Hc<l al)out IDO'S) 
alias=^ 
Lallan 


Alatbura Prasad 
(died on 
2tsb October 
IDia) 

Kriabna Bibi 
(plaintiff) 


Ibaughter 

I 

^lagan Lai. 


JIagan Lai 
(adopted) 
defendant. 


1 

Biltan Bibi = 


Sninat Cliand 


! 

.\nantn Kantu l^.abu Lai 

Lai. (deceased). 

Tt will be seen that Magan Lai is 
the lister’s son of Mathura Prasad and 
Nvas ■'ndopicd by the latter hi-; niatc- 
nal uncle The factum and validity of 
adoption have not been questioned be- 
fore us. The parties belong to a Jain 
family and the adoption of a sister’s 
son must have been in pursuance of 
i'uv or rusioin applicable to tliat com- 


munity. It is common ground that 
Mathura Prasad’s father Nand Lai lived 
at ShaJizapur, a village in the Allaha- 
bad District, in which he had, besid^ 
a residential house, one-fifth share in 
certain Lands assessed to Government 
revenue of Rs. 13 and a grove. It is 
not disputed that its income was neg- 
ligible. Nand Lai died sometime in 
seventies. The exact year of his death 
cannot be stated with certainty. The 
appellant stated in his evidence that 
Nand Lai died 50-55 years before the 
present litigation, i. e., sometime bet- 
ween 1870 and 1875. The family mig- 
rated to Allaliabad long before the de- 
fendant was adopted. According to the 
plaintiff it was after the death of Nand 
Lai tliat Mathura Prasad and Bishesh- 
war Dayal left Shahzadpur for Allaha- 
bad, where they started a “sarrafi” 
shop with funds raised by sale of orna- 
ments of their womenfolk. It is also 
alleged by her that Mathura Prasad 
and Bisheshwar Dayal, who carried on 
a joint “sari'afi” shop after their mig- 
ration to Allahabad, made a partition 
of their joint effects in about 1898. 
According to the evidence of the defen- 
dant’s witnesses it was Nand Lai who 
migrated to Allahabad with his sons 
and started a ’‘sarrafi” shop with funds 
brought by him from Shahzadpur and 
the same business was continued after 
his death by his sons who made a par- 
tition in about 1896-97, after which. 
Mathura Prasad carried on his own 
business and prospered. The defendant 
was adopted in 1898 by Mathura Pra- 
sad who brought liim up. Mathura 
Prasad died on 21st October 1915, leav- 
ing him surNax-ing his widow, the plain- 
tiff, his adopted son, the defendant, 
and a daughter, Bittan Bibi, who is 
married to Sumat Chand, a witness 
for the plaintiff. He left, besides a 
residential house, property valued by 
the defendant at Rs. 43,800. The par- 
ties lived amicably till a time two years 
before the suit, when the plaintiff be- 
gan to reside with her daughter in the 
same neighbourhood. 

Tlic plaintiff's case is that Matliui'a 
Prasad, who was the sole owner of the 
properly existing at the time of his 
death, left a registered will, dated 2nd 
July 1915. by whicli lie deviscd_ a sum 
of Rs. 5,000 to her with the direction 
that the same be deposited in his shop 
.and interest at the rate of 6 per cent 
paid to her regularly. The will also 
gave her a riglit of residence in tlie 
house occupied by Mathura Prasa^ 
Three other legacies provided for by 
the will need special mention, as they 
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■have some bearing on an important 
'question to be hereafter discussed. A 
'Sum of Rs. 1,000 was left to Bittan 
.Bibi with a direction similar to that 
in case of the plaintiff as regards de- 
posit and payment of interest. A sum 
of Rs. 1,000 was left for cliarity. R. 500 
•was left to a niece of Mathura Prasad. 
According to the plaintiff’s evidence 
interest at the rate of 6 per cent on 
Rs. 5,000 was paid to her before the 
relations between the parties became 
strained and she was turned out, a*.' 
-she alleges, or left the house, as the 
defendant alleges. If the will is gen- 
uine and valid, she is undoubtedly en- 
titled to recover the sum of Rs. 5,000 
in absolute right. Her right of resid- 
ence in the house, clearly given by the 
will, cannot, like\\ise, be questioned in 
•that case. Her claim to maintenance is 
. based on general Hindu law. The will, 
which leaves the rest of the property to 
the defendant, makes no express men- 
tion of her maintenance. At the same 
time it does not negative it. The de- 
fence. so far as it has been urged in 
appeal, is that Mathura Prasad and 
the defendant formed a joint Hindu 
family and the entire property existing 
at the time of Mathura Prasad’s death 
belong to such family, Mathura Pra- 
sad liaving no disposing power over 
any part thereof. Accordingly it is 
pleaded that the will relied on by the 
plaintiff is not valid. The genuineness 
of the will was also denied. 

The original will, which is presum- 
ably in possession of the defendant, has 
not been produced. Secondary evidence 
in the shape of a certified copy thereof, 
taken from the Rigistration Office, has 
been produced by the plaintiff. The 
lower Court held that the will was 
duly executed by Mathura Prasad and 
is a perfectly genuine document. This 
finding has not been challenged in ap- 
peal. The sole question argued before 
us is whether Mathura Prasad liad 
power to make the various dispositions 
in favour of the plaintiff. The decision 
of this question will turn on the ans- 
wer to the further question whether 
the property disposed of by the will — 
and the whole property existing at the 
time of Mathura Prasad’s death is dealt 
with by the will — belonged exclusively 
to Mathura Prasad or was joint family 
property belonging to himself and the 
defendant. The latter repudiates the 
will, even though he is the residuary 
legatee under it. The reason is ob» 
vious. He stands to gain if the will is 
not upheld, and remains a residuary 
legatee if it is upheld. 

1935 A/39 A 40 


The case presented before us on be^ 
half of the appellant is three-fold. It 
is argued: (1) That Nand Lai, who 
started the “sarrafi” shop at Allaha- 
bad, left assets with which Mathura 
Prasad and his brother Bisheshwar Da- 
yal continued the “sarrafi” business till 
they effected a partition in 1897 or there- 
about, after which Mathura Prasad 
continued the “sarrafi” business with 
the assets allotted to him, and tliat 
such assets were mere augmentations 
of the ancestral business ^ originally 
started by Nand Lai in which the de- 
fendant acquired an interest on his 
adoption by Mathura Prasad; (2) That 
assuming the evidence does not estab- 
lish that the business carried on by 
Mathura Prasad and Bisheshwar Dayal 
was a mere continuation of that stated 
by their father, but was started by the 
two brothers for the first time with 
funds which were not ancestral, the 
evidence on both sides establishes the 
fact that they jointly carried on the 
“sarrafi” shop; and being members of 
a joint Hindu family the shop and its 
assets should be considered to be the 
joint family property of the two. and 
that even in such a case the adopted 
son, the defendant, acquired an interest 
on his adoption, although a partition 
had taken place previously between 
l^Iathura Prasad and Bisheshwar Dayal, 
there being no difference between “joint 
ancestral property” and “joint pro- 
perty” acquired by the joint efforts of 
members of a joint Hindu family; and 
(3) That at all events, it is established 
that Mathura Prasad associated his 
adopted son, the defendant, who was a 
member of a joint Hindu family with 
him in his business treating the assets 
which he had received on partition 
(assuming the same were self-acquired) 
and subsequent accretions as joint 
Hindu family belonging to himself and 
the defendant. 

It is noteworthy that the only case 
pleaded by the defendant in his writ- 
ten statement is the last. The first 
two are not pleaded directly or in- 
directly in any part of the written 
£;tatement. It is alleged in para. 9 of 
the written statement that the defen- 
dant became a member of joint Hindu 
family with Mathura Prasad on the 
adoption of the former by the latter. 
This is right and cannot be disputed*. 
A Hindu father becomes a member of 
joint Hindu family with his son as soon 
as one is bom or is adopted. There 
is a presumption that father and son 
are members of a joint Hindu family. 
There is however no presumption that 
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live two own any joint family property. 
1 think that para. 9 of Uie written 
statement should not be construed as 
implying that the defendant became a 
member of a joint Hindu family with 
Mathura Prasad at the time of adop- 
tion qua all the property he was then 
possessed of. The plea is no more than 
an allegation as regards the status of 
the defendant in Mathura Prasad’s 
family having no reference to any pro- 
perty. The plea as regards his interest 
in Mathura Prasad’s property is con- 
tained in the next paragraph (p. 10), 
in which it is alleged that: 

“while living jointly the entire property and 
assets were purchased arid acquired by their joint 
eSorts, and the contesting defendant, as a sur- 
viving member of the family, has exclusively be- 
come the owner and in possession thereof.” 

It is clear that the defendant’s case 
rested solely on the allegation that the 
properties existing at the time of 
Mathura Prasad’s death were joint fa- 
mily properties, because the same had 
been acquired by the joint efforts of 
the father and son. It was not the 
case of the defendant that apart from 
“joint efforts” such properties were the 
joint family properties because they had 
accumulated around the nucleus of 
ancestral property left by Nand L.al 
or the nucleus of joint family pro- 
perty rccci\’cd by Mathura Prasad on 
partition with his brother Bisheshwar 

Evidence was led by the plaintiff in 
the first instance. Her witnesses, in- 
cluding Kuntu Lal. one of the sons of 
Bisheshwar Dayal, and the plaintiH 
herself, gave evidence in support of 
the will and regarding the state of the 
family from the earliest lime tliat could 
he rememhered. According to their story 
Mathura Prasad and Bishcshwnr Dayal 
left Shahzadpur and started “sarrafi” 
business at Allahabad after the death 
of Nand Lal. According to the evi- 
dence of Kuntu Lal and Sumat Chanel, 
the two brothers lived separately in 
two different parts of the same house. 
Their business was however to all ap- 
pearances, joint till a partition was 
effected. The statements of the plain- 
lid’s witnesses so far as they bear on the 
question whether Mathura Prasad and 
Bisheshwar Dayal were members of a 
joint Hindu family owning the sarrah 
shop as such, are of a casual nature 
and were not made with a view to 
admit or controvert the defenc^nt s 
case as it developed in course of die 
evidence subsequently led by him. His 
witnesses atteiTipted to establisli a c<isc 
of continued joint family from the time 
of Nand Lal down to the partition of 


1897. If the defendant’s evidence be 
accepted in its entirety, it certainly 
lends countenance to tbe contention 
that the defendant acquired an interest 
in the property belonging to Mathura 
Prasad at the time of his (the defen- 
dant’s) adoption. As already shown, 
this is substantially different from the 
case in the written statement. I am 
of opinion that the defendant should 
not be allowed to base his defence on 
the case disclosed in the course of the 
evidence led by him, after the plaintiff 
had closed her case, if it is such as 
to take her by surprise. Having care- 
fully considered the evidence and the 
conclusion of law which are reached if 
the evidence is accepted, I am clearly 
of opinion that, unless the defendant’s 
case is limited to the written state- 
ment, the plaintiff vHU be greatly pre- 
judiced, she having had no opportunity 
of meeting the corttentions now urged, 
namely, that the property existing at 
the time of his adoption was an aug- 
mentation of the ancestral estate leh 
by Nand Lal or of the joint familyl 
property acquired as such by Mathura 
Prasad and Bisheshwar Dayal. 

The plaintiff has no difficulty in meet- 
ing the defendant’s case tliat the 
“sarrafi” business had been started by 
Nand Lal and that the same was con- 
tinued by his sons. The only evi- 
dence which the defendant has pro- 
duced in support of that allegation cos- 
sisis of the testimony of Chandika Pra- 
sad and the defendant liimself. On his- 
own showings the defendant has no- 
personal knowledge, because he was not 
even bom when Nand Lal died. All 
that he can say on the subject is hear- 
say, which is not admissible in evi- 
dence. Chandika Prasad however is an 
old man of 74 and professes to liave 
personal knowledge of the circum- 
stances in which Nand Lal left Sliah- 
zadpur and carried on his business at 
Allahabad. According to him Nand Lal 
left Shahzadpur, 60 years before the 
suit, i. c. 1870 or thereabout, and lived 
for five or six years thereafter in Alla- 
habad during which time he carried 
on the “sarrafi” business. He gives 
his own age at the time to have been 
15 years. The reason why Chandika 
Prasad though not a relation or fellow*- 
casteman of Nand Lal, knew about the 
affairs, is that his father also migrated 
to Allahabad and the witness used to 
sit at Nand Lai’s shop to Icam J'’®™ 
During this time he heard N^d ^^1 
saying to the witness’s father tJmt ne 
•had lost aU in weddings and thefts ana 
had only 12 to 15 hundred rupees leit* 
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He stayed at Allahabad only for about 

months, during which time he was 
maintained by Nand 1^1. The witness 
was abroad on service from 1908 to 
1915. As against his evidence we have 
the statement of the plaintiff and one 
or two of her witnesses that Nand 
Lai never migrated to Allaliabad. In 
my opinion, Chandika Prasad’s evi- 
dence is not convincing. The graphic 
account which he gives of what Nand 
Lai said or used to do has no ring of 
truth about it. He is apparently a man 
of straw and othenvisc unreliable. 

The second part of the defendant’s 
case has more evidence in support of 
it. His witnesses, who state that 
Mathura Prasad and Bisheshwar Dayal 
lived and carried on business as mem- 
bers of a joint Hindu family arc corro- 
borated by the evidence of the plain- 
tiff’s witnesses who admit that the two 
carried on business “jointly.” Accord- 
ing to the evidence of Kuntu Lai and 
Sumat Chand, they lived in two sepa- 
rate parts of the same house which had 
been purchased by them. It was 
“kachcha” and each rc-built his sepa- 
rate portion. It is not clear whether 
this wais after or before the partition. 
If the defendant’s case be accepted 
and it be held that Mathura Prasad 
and Bisheshwar Dayal were members 
of a joint Hindu family and as such 
acclui'red joint family properly which 
was divided between them, the question 
which arises and which is not quite 
free from difficulty is whether the de- 
fendant acciuired an interest in such 
property on adoption, assuming, as we 
must do on this part of the case, that 
there was no leaven of the ancestral 
property left by Nand La!. The defen- 
dant relics on 1926 Bom 408 (1), in 
which it has been held: 

“Where property, acquired in the course of a 
business carried on by members of a Hindu joint 
fainiiy, is alleged to be joint family property, it 
depends in each case on the evidence whether the 
members of the family have lived separately or 
together and, if the latter, whether they have 
dealt with the property acquired by their joint 
exertions as joint familv property.” 

The learned Judge proceeded lo lay 
down that: 

I “Ordinarily speaking there would be 

a presumption that Narayandas and the plaintiff 
Haridas constituted a joint Hindu family, and 
the evidence would be sufTicient for the plaintiff 
to establish that the property acquired by virtue 
of their exertions in the family bnsiness was held 
as joint family property.” 

It seems to be conceded that the rul-e 
of Hindu law, under which a son ac- 
quires an interest by birth in joint 
1. Haridas Narayandas v. Devkuvarbai, 1926 

Bom 408=97 I 0 820=50 Bom 443. 


family property, is limited to cases in 
which the joint family property con- 
sists of ancestral property or its aug- 
mentation; but the same incidents 
would attach to the property which is 
not ancestral property, but as acquired 
by the joint efforts of members of a 
joint Hindu family, if they dealt with 
it as “joint family property” and not 
merely as “joint property”, between 
which a distinction is drawn, the latter 
being such as is known to English law 
under which though the rule of sur- 
vivorship is appi.icable, but the sons 
cannot take an interest by birth. The 
distinction between “joint family pro- 
perty” and “joint property” has 'been 
lucidly e.xplalned by Beaman, J., in 32 
Bom 479 (2), in. which that learned 
Judge observed that: 

“there is nothing either in practice or theory 
which excludes the possibility of members of the 
same family starting a family fortune holding it 
as members of a joint family, and thereby cloth- 
ing it with all the legal qualities and incidents 
of joint family property, chief among which is 
that every member bom into the family after the 
property has acquired that character and before 
it has been divested by partition obtains by birth 
an interest in it.” 


In the view taken by the Bombay 
High Court the decisive point is whe- 
ther the acquirers so treated the pro- 
perty as to make it “joint family pro- 
perty” as distinguished from mere 
“joint property.” According to 1926 
Bom 408 (T), such intention is to be 
presumed from the fact tliat they lived 
in commensality as members of joint 
Hindu family and carried on business 
as such, but the presumption is re- 
buttable. In 25 Mad 149 (3), the same 
view is expressed in an obiter dictum. 
Maync in his work on Hindu law lias 
adop'.cd the statement of law contained 
in 1926 Bom 408 (1). As against this, 
it has to be admitted that the Mitak- 
shara, Chap. 1, S. 1 (27), in which 
alone the rule on the subject is to 
be found, this principle is not made 
expressly applicable to property ac- 
quired with joiut efforts of members 
of the joint Hindu family. Ghosh in 
his work on Hindu law, Vol. 1, Edn. 3, 
p. 400, says: 

“The Allahabad High Court have held that 
property maybe joint with rights of survivor- 
ship without being ancestral, and that is also 
tho view of the Bombay High Court. It is, how- 
ever difficult to see how there can be any right 
of survivorship when there is no ancestral pro- 
perty The reason given for tho existence of 
such right would be wholly wanti ng in such a 

2. Karsondas Dharamsey v. Ganeabai 

Bom 479=10 Bom L R 184. \ az 

2. Sudarasnam Maistri v. Narasimhulu Maistri 

(1902) 25 Mad 149=11 M L J 353. 
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case. But when there was some ancestral pro- 
perty subsequent acquisitions should be consi- 
dered as accretions to it and the rule of survivor- 
ship would be applicable.” 

As a matter of fact, the Allahabad 
Hig'h Coiurt has not subscribed to that 
view. The learned author refers to 29 
All 667 (4), hi which the question was 
whether sons acquired an Interest by 
birth in the property inherited by , their 
father. Referring to the Bombay view, 
the learned Judges observed: 

‘‘It is a well-known rule of the Mitakshara law 
that property may be joint property without 
having been ancestral. In the case of such joint 
-property it has never been held that a son would 
by birth alone acquire an interest in the pro- 
pertv. This appears to have been the view ad- 
•opted by the Bombay High Court in 9 Bom 
(5) and that seems to be the opinion of ^Ir. 
Mayne also. Having regard to the whole con- 
text of the rule laid down by the Mitakshara, it is 
clear that it is only in the case of property which 
was derived from a paternal ancestor that such 
proportv becomes the joint property of the father 
and his’ son, and wo should have considerable 
hesitation in agreeing with the opinion expressed 
by Bhashyam Ayvangar, J.. in 25 l^tad liO (3) if 
he thereby intended to hold the contrary.” 

This is in accord with the opiuion 
expressed bv Ohosli. in bis book on 
Hindu law and is opposed to the view 
taken by the Bombay High Court and 
Bhashyam Ayyangar..J. It is however 
an obilcr dictum, and the point did not 
arise before the learned Judges of this 
Court who had to decide a difierent 
question namely, whether the sons of 
a ceriain person acquired an interest 
by birth in the property which he hnd 
inherited from his maternal grand- 
father. It was not alleged in that case 
that though the father originally ac- 
quired ihe'^property by inhemance from 
Jus maternal grandfather, he subsc- 
c|ucntly iiiciclc it of joint f<vrruly 

property or trecvtccl it as sucli* If this 
had been the case and if there had 
been a finding of fact to that effect, 
the dictum quoted above could not be 
considered obiter. I think that the 
question is res integra. I would have 
proceeded to express an opinion on this 
important question if the circumstances 
of this case had made it ncccssar>^ 
In view however of the plcadingrs I tlo 
feel called upon to express an opinion 
on the divergent views set forth above. 
I have indicated^ them at length to 
show what questions of arc in- 

volved in accepting the defendant s 
contemion. H we a3opt the ytew taken 
bv the Bombay High Court in 1926 
Bom 408 (1). and the obiter dictum 


1 . Jamna v. Bam Protap (1007) 20 All GG7= 
1907 A W N 211=4 A B J 582, 


5 


Chutturbhooj v. DharJimsi, (1835) 9 Bom 438. 


of Bhashyam Ayyangar, J., in 25 Mad 
149 (3), which is pwessed upon us by 
the defendarut’s learned advocate, it will 
be necessary to find not only that 
Mathura Prasad and BishesKwar Ba^al 
were members of a joint Hindu family 
but also that the properties, acquired 
by them became joint family proper- 
ties, in which their offspring would 
take an interest by birth. This result will 
be arrived at by means of a presump- 
tion, which is rebuttable according to 
the two cases last referred to. The 
plaintiff has had no opportunity of re- 
butting such presumption and, indeed, 
of showing that the two brothers, who 
lived separately, were only tenants-in- 
common. For these reasons I hold that 
the defendant should be limited to the 
only case which is pleaded in his writ- 
ten statement, namely, that the pro- 
perties existing at the time of Mathura 
Prasad’s death had all been acquired 
by them with their joint efforts. 

The defendant’s allegation that the 
properties existing at the time of 
Mathura Prasad’s death had been ac- 
quired by him and the defendant as 
members of a joint Hindu family so as 
to become joint family properties can 
succeed only if the evidence goes so 
far as to establish that Mathura Prasad 
abandoned all separate claims to the 
properties which he possessed at the 
time of the defendant’s adoption and 
subsequently treated it and the pro- 
perties acquired with its .aid as joint 
family properties belonging to himself 
and his adopted son. As their Lord- 
ships of the Privy Council laid dowm in 
18 Cal 341 (6). a clear intention to 
waive his separate right must be estab- 
lished and will not be inferred from 
acts wiiich may have been done merely 
from kindness or affection. In the pre- 
sent case, wdien the defendant ^vas 
adopted, ex hypothesi he had no m- 


rest in Mathura Prasad’s properties, 
ny properties subsequently acquired 
r Mathura Prasad will be likewise his. 
he defendant w^as aged 9 wlien he was 
lopted sometime in 1898. He says 
lat he joined his adoptive father in 
ic “sarrafi” business at the age or 
\ or 15. If so, he rnust have done 
) w'ith a view to learning the business 
hich it was expected, w'ould devolve 
1 him after Mathura Prasad’s deat^h. 
cannot accept his statement that even 
that age he signed “hundis or aa- 
inced loans. So far as the documen- 
iry evidence shows, it appears tnat 
St ween 1911 and 1915 a numbe^ot 

Tkliidun Gopal Lal v. Khikhiuda Koer, (1891) 
13 Cal 311=18 I A 9=5 Sar 676 (PO). 
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mortgage-deeds and bonds were exe- 
cuted by third persons in favour of 
Mathura Prasad and the defendant, 
suits were brought by them on foot 
of the mortgages and bonds, and de- 
crees were obtained. Some sale-deeds 
were also taken in their names during 
that period. There is no need of a 
date prior to 28th June 1911. It is not 
unreasonable to suppose that Mathura 
Prasad initiated his son into his busi- 
ness, trained him, and as the latter 
grew up, he actively participated in the 
business of his father. That 4 or 5 
years before Mathura Das’s death deeds 
were taken in their joint names does 
not indicate an intention on the part 
of Mathura Prasad to divest himself 
of all exclusive interest in his pro- 
perties. The fact that suits were 
brought by them jointly is^ accounted 
for by their being joint obligees under 
the deeds and bonds sued on. Mathura 
Prasad had become old and infirm, and 
these facts are consistent with a desire 
on his part to allow a free hand in 
his affziirs to one who was to succeed 
to his estate. 

The whole of Mathura Prasad’s con- 
duct negatives the intention to make 
his property joint family property. On 
5th April 1908, he executed a deed of 
gift in favour of his daughter, Mt. 
Bittan, in respect of a house belonging 
to him. In the deed he asserts himself 
to be the exclusive owner of the house, 
having “no co-sharer or co-parcener. 
The defendant is one of the attesting 
\vitnesscs. The defendant says that the 
gift was made with his “acquiescence.” 
This is perhaps correct. The defen- 
dant had to acquiesce, as he had no 
alternative. The important fact is that 
Mathura Prasad did not at this time 
regard his^ son as his co-sharer, and 
asserted himself to be the sole ow'ner 
of the property disposed of by him. 
If he had abandoned all separate in- 
terest in all his properties, the recital 
would have been otherwise and the 
defendant would have been persuaded 
to join with Mathura Prasad as an 
executant. Similarly, the will executed 
by Mathura Prasad recites the fact 
that its executant was “the absolute 
owner of the entire property.” He made 
dispositions of all his properties, leav- 
ing the bulk of them to the defendant 
himself. This conduct is wholly incon- 
sistent with the theory that he had 
allowed the whole of his property to 
become joint family property. The de- 
fendant has given the following ac- 
count of the extent to which he parti- 
cipated in the management of the shop; 


“Mathura Prasad gave mo religious education 
and taught me shop work. Thirteen months be- 
fore his death Mathura Prasad’s health became 
impaired and only for the last 7-8 months before 
his death he stopped going to the shop. Before 
that he would go and sit on the shop ‘gaddi’ and 
I would do the actual work of the shqp. For 4-5 
years before his death Lala Mathura Prasad 
would, for the most part, do Court work, I for 
the most part would do shop work. I cannot say 
what my personal expenses amounted to, over and 
above feeding and clothing expenses all my per- 
sonal expenses, would be met out of the shop m- 
come. Whatever properties other than the resi- 
dential house were acquired were so acquired 
with the joint income of myself and Mathura 
Prasad. When I started to work in the shop, 
the firm was a going concern, but its income was 
less than what it became after. I, too, had be- 
gun to work in it and to exert myself to improve 
its income.” 

Stripped of all exaggeration as re- 
regards the credit due to him for the 
prosperity of the shop the facts stated 
by him are just what one would find 
in cases of a businessman who is not 
a Hindu. As the .son grows up, he is 
trained in the business of his father. 
His share in the actual management 
grows with the advancing age of the 
father till the father is relieved of all 
care by one who expects to inherit all 
his property. It is impossible, in. my 
opinion, to infer from facts of such 
equivocal character that the father and 
son became joint owners of the entire 
property originally belonging to the 
father and that acquired with its aid. 
The conduct of the defendant in rela- 
tion to be legacies is extremely signi- 
ficant. On his own showing, he paid 
Rs. 1,000 to Mt. Bittan in terms of the 
will of Mathura Prasad. His explana- 
tion is that he gave that sum to her 
in obedience to a verbal direction given 
by Mathura Prasad. This is palpably 
untrue, as in the “khata” of Bittan 
Bibi' opened by him in his account 
book he has mentioned at moire than 
one place the fact that payment was 
made to Bittan Bibi in pursuance of 
the “wasiyatnama,” which implies a 
testamentary instrument. Similarly, he 
paid Rs. 500 to the niece as directed 
in the will. The thousand rupees left 
for charity was also paid. These are 
all admitted facts. His explanation, 
which cannot be accepted, is that it 
was not in pursuance of the will in 
question, but of verbal instructions 
given to him by Mathura Prasad. 

In spite of his attempt to tamper 
with his account there are many entries 
in the “khata” opened in the name of 
the plaintiff which show that interest 
at the rate of Rs. 25, a month was 
paid to her. The account books are 
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in “mahajan'* character and extracts 
from them in those characters with 
their transliteration had to be filed ac- 
cording to the rules. In the transli- 
teration, which is in Urdu character, 
the words “in respect of interest” oc- 
curring in the original are omitfcd. On 
examination it has been found that for 
several months consecutively he paid 
Rs. 25 as interest to the plaintiff. Now, 
interest at the rate of 6 per cent on 
Rs. 5,000. provided for in the will, 
comes to Rs. 25 a month. The sworn 
testimony of the plaintiff that she re- 
ceived interest regularly till not long 
before the institution of the suit, re- 
ceives material corroboration from the 
entries in the defendant’s account 
books. But for the rupture, Avhich oc- 
curred two years before the suit, the 
plaintiff would have, in all probabi’ity, 
continued to receive the interest. The 
defendant’s condu^'t taken as a whole 
is good evidence of an implied admis- 
sion by him that the will was a per- 
fectly valid do''umcnt, Mathura Prasad 
having disposed of properly which be- 
longed to him exclusively. Having care- 
fully considered all the evidence in the 
case and the probabilities thereof. I am 
led to the unhcsilaling conclusion that 
Mathura Prasad was the sole owner of 
the property felt by him at the time 
of his death and devised by his will, 
and that the legacies in favour of the 
plaintiff arc valid and enforceable 
agahn^t the defendant. The decree ap- 
pealed from was not challenged before 
us except on the general ground dis- 
cussed above. No arguments were ad- 
dressed to us as regards the amount of 
maintenance awarded by the lower 
Court or the right of the plaintiff to 
recover arrears, nor was the plaintiff’s 
right to reside Ln the house described 
in Sell. B questioned. The result is 
that I dismiss the appeal with costs. 

Allsop, J. — I agree with my learned 
brother in the conclusions which he has 
reached. There is no satisfactory' e^i- 
dc-nce that the business which was car- 
ried on bv Mathura Prasad and his 
brother was started by their father or 
by them with a nucleus of joint family 
capital. There is a presumption that 
the brothers were members of a joint 
Hindu family and there is nothing in 
in the evidence or in tlic circumstances 
which would rebut this presumption. 
Kven if the brothers were joint, it 
wou’d not follow dial the business was 
a joint family business. There may be 
a presumption in favour of tlie finding 
that the business was a joint family 
bu^ines^;, but this is a question upon 


which it is not necessary for me to 
e\*p“ess any definite opinion. Even if 
there was such a presumption it would 
be rebuttable and there can be no 
doubt that the case based on presump- 
tion was not 'set forth in the written 
statement of the defendant-appellant 
with the result that the plaintiff -res- 
pondent had no opportunity of meeting 
it. In these circumstances, it would 
be most unfair to the plaintiff-respon- 
dent to allow the defendant-appellant 
to succeed on the basis of the argu- 
ment which has been addressed to us. 

The alternative case that the defen- 
dant-apre'lant and his father Mathura 
Prasad were oumers as members of a 
joint Hindu family of the property now 
in suit depends unon the argument tliat 
Mathura Prasad in some way withdrew 
from his position as sole owner and 
converted h’s property into joint fa- 
mi’y p'o^erty owned by himself and 
his adop*^cd son. It is true that 
Mat hura Prasad allowed the defendant- 
appellant to assist him in conducting 
the business out of which the property 
grew, but that was a natural course of 
conduct on his part and did not in my 
opinion, lead to the conclusion that 
Mathura Prasad intended that the pro- 
perty should be joint property. On the 
other hand, Mathura Prasad’s conduct 
in making a gift of a house to his 
daughter 10 years after the adoption, 
and in making a will before his death 
in which he said that he was the sole 
Owner of this property makes it clear 
that he always regarded himself as the 
so’e owner. The law and the fact on 
the case arc discussed at length by 
my learned brother and it is unneces- 
sary for me to reproduce his arguments 
at any length. As I have already said, 
I agree with his conclusions and I would 
dismiss the appeal with costs. 

K.S. Appeal dismissed. 
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Tqbad Ahmad and Harris, JJ. 

British India Corporation, Ltd . — Ap- 
plicant. 

V. 

Shanti Narain — Opposite Party. 

Civil Revn No. 27 of 1934, Decided 
on 21sb December 1934, against order of 
Dist. Judge, Cawnpore, D/- 28th Novem- 
ber 1933. 

(a) Words and Phrases — Preliminary ob~ 
jection 

A preliminary objection is one that cballonges 
the competence of a Court to hear and deci^ a 
particular cause befoie it. 3^4 G 2J 
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(b) Civil P. C. (1908), S, 115— High Court 
■considering whether case comes under any 
clause in S. 115 — It necessarily considers it 
-on merits. 

The moment the High Court proceeds to con- 
sider whether a particular case does or does not 
fall within either of the clauses in S. 115, it 
necessarily considers the revision application on 
its merits. CP C 2] 

(c) Companies Act (1913), S. 3 Local 
Government conferring power on District 
Court under proviso to S. 3 — That Court has 
exclusive original jurisdiction But this does 
not oust revisional jurisdiction of High 
Court — District Court acting under Com- 
panies Act is subordinate to High Court 
Civil P. C. (1908), S. 115. 

A District Judge who has been empowered by 
Local Government under proviso to S 3 has ex- 
clusive original jurisdiction to decide the mat- 
ters arising under the Companies Act with re- 
ference to the companies the registered offices of 
which are within that district. But the exclu- 
sive original jurisdiction conferred on the Dis- 
trict Court can in no way oust the revi^onal 
jurisdiction that is conferred on the High Court 
by S. 115 ; that jurisdiction is neither expressly 
or impliedly ousted by the Companies Act ; nor 
the District Court, while exercising junsdi^ion 
under that Act. is not subordinate to the High 
Court within the meaning of S. 115 : Case law 
remexced, CP 315 C 2J 

(d) Companies Act (1913), Ss. 6 and 54 — 
To vary conditional rights and privileges 
given to various share-holders by strictly 
complying with articles of memorandum 
does not amount to alteration of conditions 
in memorandum — To ascertain rights of 
particular classes of shares, memorandum 
must be read as a whole. 

To vary the conditional rights and privileges 
given to various classes of shares by following 
strictly the articles and the memorandum does 
not amount to an alteration of the conditions 
contained in the memorandum, because one of 
the conditions in the memorandum is that the 
rights and privileges arc subject to variation. To 
hold otherwise would be to ignore the condition 
in the memorandum providing for variation in 
the rights for the time being attaching to parti- 
cular classes of shares. In order to ascertain the 
rights attaching to particular classes of shares, 
the memorandum must read and given effect 
to as a whole, unless any particular provision of 
the same violates an express provision of the 
statute, in which case, that particular provision 
will be treated as invalid; Knjhsh Cases Hel 
( K. : 19'29 Bojfi. 33, Dist. [P 313 G 2j 

(e) Companies Act (1913). S. 153 Com- 
pany varying rights of different classes of 
shares in exercise of powers given by memo- 
randum and articles is not tantamount to 
compromise or arrangement within meaning 

of S. 1 53. 

The more fact that year after year the com- 
nanv by appropriate moans, as laid down in the 
iiicmoraii'lnm varies the rights of different classics 
of shares cannot be tantamount to a compromise 
or arrangement between the company and its 
Tnembers or to a variation of the conditions in 
the memorandum of association. CP 319 C 2] 


(f) Companies Act (1913), S. 54 7 -*. 
tion sweeping away rights and privileg^ ot 
ordinary and deferred shares and leaving hot 
precisely with same rights valid — But pro- 
posal to make these two classes into one in- 
volves consolidation modifying memorandum. 

A resolution which has the effect of sweeping 
away the rights and privileges attaching to the 
ordinary and deferred shares and which leaves 
two classes of shares with precisely the same 
rights is prefectly valid and. does not require 
sanction of the Court. But where even after this 
resolution, a deferred share cannot be sold as an 
ordinary share, a propo'^al to make these two 
classes of shares into one class involves a consoli- 
dation of the different classes of shares and such 
consolidation modifies the condition of the 
memorandum. CP 320 0 1, 23 

(g) Civil P. C. (1908), S. 1 IS — Mere error 
of law in deciding case by Court having 
jurisdiction is not illegal or irregular exer- 
cise of jurisdiction — But Court not judicially 
considering what it ought to have done — - 
There is illegal or irregular exercise of 
same. 

A mere error of law in deciding a case by a 
Court having juri.sdiction cannot be said to be 
an illegal or irregular exercise of jurisdiction pos- 
sessed by that Court. But where the Court be- 
low does not judicially consider what it ought to 
have considered, and decides something that it is 
not called upon to decide, there is illegal or irre- 
gular exercise of jurisdiction. [P 321 C Ij 

K. N. Katju^io)^ Applicant. 

G. S. Pathak~~iov Opposite Party. 

Iqbal Ahmad, J. — This is an appli- 
cation in revision against an order of 
the District Judge of Ca^v*npore re- 
jecting an application filed by the ap- 
plicant, the British India Corporation 
Ltd. Cavvnpore, (hereinafter called 
the Company), praying that sanction 
be accorded to the proposed consolida- 
tion of the deferred and ordinary 
shares of the company and tlxat “the 
minute suggested be approved.” The 
application purported to be an appli- 
cation under S. 54 (1), Companies 
Act, (Act 7 of 1913). The section runs 
as follows: 

“(l) A company limited by shares may, by 
special resolution confirmed by an order of the 
Court, modify the conditions contained in its 
memorandum so as to reorgani/.e its share capi- 
tal. whether by the consolidation of shares of 
different classes or by the division of its shares 
into shares of different classes : 

Provided that no preference or special privi- 
lege attached to or belonged to any class of shares 
shall be interfered witli except by resolution 
passed by a majority number of share- holders of 
that class hohling tiiree-fourths of the share 
capital of that class and confirmed at a meeting 
of share-holders of that class in the same manner 
as a special resolution of the company is required 
to be confirmed, and every resolution so passed 
shall bind all share-holders of the class.” 

The admitted facts so far as they arc 
material for the decision of the appli- 
cation in revision before us are as fol- 
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lows: The company -was incorporated 
in the year 1920 as a company limited 
by shares with an authorised capital 
of Rs. 10,00,00,000 (ten cores of 
rupees) divided into 3,00.000 (three 
laklis) 8 per cent, cumulative prefer- 
ence shares of Rs. 100 each, 60,00,000 
(sixty lakhs) ordinary shares of Rs. 10 
each, and 10,00,000 (ten lakhs) deferred 
shares of Rs. 10 each. The company 
allotted 81,000 preference shares, 

41.40.000 of its ordinary shares and 

5.50.000 of its deferred sliarcs. The 
shares allotted were fuliy subscribed. 

The respective rights and privileges 
of difterent classes of shareholders were 
specihed in paras. 6 and 7 of the Me- 
morandum of Association. The usual 
1 .eference was given to preference 
shareholders but we arc not concerned 
with the same in tlie present case. It 
was provided inter alia by the said 
paragraphs that after the preference 
shareholders were paid their profits the 
balance of the profit was to be dis- 
tributed amongst the ordinary and de- 
ferred shareholders in the following 
manner: The ordinaiy shareholders 
were to receive 10 per cent, dividend 
on tlieir shares and if notliing was 
left out of the profits the deferred 
sharelioldcrs were to get nothing. But 
if some balance was left after paying 
the di\idcnd on preference shares and 
10 per cent, dividend to ordinai*y 
shareholders, the deferred sharehol- 
ders were to get dividend uplo a limit 
of 10 per cent. If some amount of 
the profits was even then left then 
half of the amount so left was to be 
divided between ordinaiy shareholder? 
and the other half between deferred 
shareholders. In the case of winding 
up of the company the assets avail- 
able for distribution after payment of 
the capital paid up on the preference 
shares with any arrears of dividend 
thereon was to be distributed amongst 
the ordinaiy and deferred shareholders 
in the following manner: (1) To pay 
off the capital paid up on the ordir.ary 
shares. ( 2 ) To i)ay off the capital paid 
up on the deferred shares. (3) The ba- 
lance. if any, to be distributed as to 
one-half amongst the holders of ordi- 
nary slinres and as to the other half 
amongst the holders of dcfciTcd shares. 

'Jliese rights and prixilcgcs of the 
various classes of shareholders were 
il'jowcvcr subject to the provisions of 
para. 8 of the memorandum ami much 
of ilic argument addressed to us as 
regards the merits of the application 
before us has centred round this para- 
graph. It is as follows: 
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“The right for the time being attached to sai(J 
several classes of shares may be modified or dealt 
with in a manner mentioned in Cl. 7 of the ac- 
companying Articles of Association but not- 
otherwise and that clause and also Cl. 138 of the- 
said Articles of Association shall be deemed to be- 
incorporated herein and have efiect accord- 
ingly.” 

Article 7 of the Articles of Associa- 
tion prescribed the method and pro- 
cedure by which the special rights at- 
taching to any class of shares may 
be “varied, abrogated or aft'ected.”' 
Art. 138 is immaterial for the decisioiv 
of the application in revision before- 
us. The capitM of the company was- 
reduced from time to time and the ulti- 
mate reduction in capital was made on 
21st November 1932, by an order of 
the District Judge of Cawnpore dated'. 
21st November 1932, in accordance- 
with which the follo\ring minute was 
recorded by the District Judge: 

“The capital of the British India Corporation 
Ltd., henceforth is Rs. 3,65.00,000 (three crores- 
sixty-five lakhs) divided into 3,00,000 cumula- 
tive preference shares of Rs. 100 each, 6000,000 
ordinary shares of Re. 1 each and 10,00,000 de- 
ferred shares of Rs. 0-8-0 each. At the time of the- 
registration of this minute 81,000 ciimulativo- 
I)rcfcrenc-e shares, 41,40.000 ordinary shares and 
5,50,000 deferred shares had been issued. Th&^ 
sum of Rs. 100 has been and is to lie deemed tO' 
have been paid up on each of the said 81,000 pre- 
ference shares. The sum of Ro. 1 has been and 
is to be deemed to have been paid ui> on each of 
the said 41 ,40,000 ordinary shares. The sum of 
Rs. O-S-O has been and is to be deemed to have- 
been paid up on each of the said 5,50,000 deferred 
shares. The remaining 2,19,000 preference 
shares. 18,60,000 ordinary shares and 4,50,000 
deforicd shares arc unissued.” 

It would be apparent from the above 
question tliai from 21st November 1932. 
the nominal value of each ordinary 
share was Re. 1 and the nominal va- 
lue of each deferred share was annas. 

8 and that all the issued ordinary and 
deferred shares were to be deemed to 
be fully paid up. 

In or about the year 1933 it was 
considered desirable to do .away with, 
the distinction between ordinary and 
deferred shares and to put the rights 
and privileges attaching to these 

classes of shares on an identical foot- 
ing. With this object in view extraordi- 
nary general meetings of: (a) the de- 
ferred shareholders, (b) the ordinary- 
shareholders, and (c) of the share-hol- 
ders of the company were held on 2nd 
August 1933, and extraordinary reso- 
lutions were passed by all the meet- 
ings approving the consolidation of the- 
deferred share capital in such a man- 
ner that every 2 of the existing de- 
ferred shares of the nominal value of 
annas 8 sliould constitute one new 
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share of the nominal value of Re. 1, 
In order to deal with the case of people 
whose deferred shares of the old class 
mig-ht amount to an odd number, a 
special class of holders of fractional 
share certificates was created, and 
these entitled to dividends but not to 
any other rights. The resolution further 
provided that in lieu of the existing 
rights conditionally attached to the de- 
ferred share capital by paras. '6 and 7 
of the memorandum, each one newly 
consolidated a deferred share of the no- 
minal value of Re. 1 shall be placed 
on the same footing in all respects as 
each ordinary share of the nominal va- 
lue of Re. 1. The extraordinary resolu- 
tion passed by the extraordinary gene- 
ral meeting of the shareholders of the 
company on 2nd August 1933, was 
passed as a special resolution by the 
shareholders at a meeting held on 
18th August 1933. In order to obli-r 
terate the distinction even in name bet- 
ween the two classes of shares the 
following extraordinary resolution was 
passed by the deferred shareholders of 
the company on 11th October 1933. 

“That this meeting of deferred share-holder 
of the Corporation, in view of the fact that the 
ordinary and deferred shares respectively now 
carry the same rights in all respects as regards 
dividend, on ^^inding up and voting, considers it 
expedient that the capital of the Corporation bo 
ro-organizcd by the consolidation of the ordinary 
and deferred shares, and that the Directors of 
the Corporation be, and they are, hereby de- 
clared at liberty to take such action as may be 
necessary to effect such consolidation and to ob- 
tain any necessary sanction of the Court there- 


to.” 

Identically worded extraordinary re- 
solutions were passed on the date, viz., 
on 11th October 1933, at extraordinary' 
general meetings of the ordinary 

shareholders and of the shareholders 
of the company. It was also resolyed 
by the extraordinary general meeting 
of the shareholders that suitable aU 
terations specified in the resolution be 
made in the memorandum and Arti- 
cles of Association so as to give ef- 
fect to the resolution quoted above. 
The extraordinary resolutions passed 
by the shareholders of the C 9 mpany 
were passed as special resolutions at 
a general meeting of the shareholders 
on 27th October 1933. 

Having passed the resolutions re- 
ferred to above the company decided 
to register the following minute: 

“The capital of the British India Corporation, 
Ltd Cawnporo henceforward is Rs. 3,05,00,000 
divided into 3,00.000 cumulative preference shares 
of Rs. iOO each and 05,00,000 ordinary shares of 

Re. 1 each,” i r 4 .u 

and filed an application before the 


District Judge praying that the mi- 
nute suggested be approved and that 
sanction be accorded to the consoli- 
dation of the deferred and ordinary- 
shares under S. 54, Companies Act, 
and in support of the application filed 
an affidavit detailing the facts and the 
resolutions noted above. 

Shanti Narain the opposite party be- 
fore us, filed an objection to the ap- 
plication of the company. He stated 
in his objection that the company ori- 
ginally wanted to put up a scheme 
of amendment of the memorandum and 
Articles of Association and the conso*' 
lidation of the ordinary and deferred 
shares at an extraordinary general 
meeting called for 25th March 1933,. 
but in that meeting the chairman of 
the meeting pointed out that the pro- 
posed amendment was in the opinion 
of the legal advisers of the company 
governed by the provisions of S. 54- 
of the Act and, as the requisite majo- 
rity of the shareholders provided for 
by the proviso to S. 54 was not avail- 
able, the resolution could not be con- 
sidered by the meeting. Accordingly 
the extraordinary general meetings of 
the ordinary and deferred shareholders 
convened for 25th March 1933, were 
dissolved. The objector further main- 
tained that the directors having failed 
to carry out the proposed scheme of 
the reorganization of the share capi- 
tal by consolidating the ordinary' and 
deferred shareholders and the antend- 
ment of the memorandum and Articles 
of Association in the meeting of 25th 
March 1933, made a deliberate at- 
tempt to circumvent the provisions of 
S. 54, Companies Act. In this connec- 
tion he pointed out that, as the di- 
rectors could not by the consolidation, 
of ordinai-y and deferred shares modify 
the conditions contained in the memo- 
randum so as to re-organize the share 
capital of the company, they resort- 
ed to the device of attaining the object 
in view by splitting up the proposed 
scheme into two parts, viz., firstly to 
consolidate the deferred shares into 
shares of Re. 1 each and to put the 
same on a par in all respects with 
ordinary shares, and secondly by spe- 
cial resolution to consolidate the ordi- 
nary and deferred shares and amend 
the memorandum and Articles of As- 
sociation. The objector maintained that 
what the company could not do by 
a single step it could not accomplish 
in two steps. In short, the chief ob- 
jection of the objector was that the di- 
vision of the original scheme of re- 
construction and reorganization of the 
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share capital and of amending the 
memorandum and Artic’es of Associa- 
tion into two parts by the manage- 
ment was for the purpose of evading 
the mandiilory provisions of S. 54 and 
thereby affecting adversely the rights 
and privi’eges attached to the holders 
of the deferred shares. 

The learned Judge held that the 
scheme referred to above was a fair 
and equitable scheme and “should be 
sanctioned on the merits.” He how- 
ever held that the two sets of resolu- 
tions passed on 2nd August and on 
11th October cannot be split up and 
that both the resolutions must be read 
and taken into consideration together. 
In iliis view of the matter he held 
that it was not open to the applicant 
company to ask for the confirmation 
of tlic resolution of 11th October and 
not for the resolution of 2nd August. 
In o‘hor words, he held that the two 
re.«oliii ions must be read together and 
the scheme treated as a single scheme 
and sanction should be accorded or 
refused lo the scheme as a whole. His 
conclusion was that he was not compe- 
xev.t lo grant the application of the 
company under S. 54 of the Act as 
the effect of the two resolutions pass- 
ed on the two dates mentioned above 
was to reorganize the share capital of 
the coinpa’y by consolidation of the 
shares of differenl classes, and the re- 
organization had the clYect of inter- 
fc.-ing with the preference or special 
3 )rivi*cgcs attaching to ordinary shares 
and the ina*o:ity of the shareholders 
contemplated by the proviso lo S. 54 
was not present at the meetings on 
whirlt those resolutions were passed. 
In the alternative he held that : 

“if the object that the company has in view can 
he obtained without inoclifving the conditions 
contained in its mcTnorandnm of association, 
then no sanction of the Court is necessary,” 

and. as such, no sanction ought to be 
accorded. In the result he dismissed 
the appliralion of the company. The 
<ompany has come up in revision to 
this Court. 

A preliminary objection has l)ccn 
raiscfl to the hearing of this applica- 
tion by the learned counsel for the op- 
}lo^ilc party on the ground that the 
order of the Court ]>clow cannot be 
revised by this Court. He has formu- 
lated Iiis ol)jCrtions on the following 
three al'. iMnaii\c grounds: (1) I hat this 
(■‘ourt has no jurisdiction to revise or- 
<lcrs passed bv a District Court under 
ihe Indian Companies Act, (2} that a 
<rLslricl Court exercising junsdiction in 
company matters is not a Couit sub- 


ordinate to the High Court within the 
meaning of S. 115, Civil P. C., and 
(3) that the Court below had jurisdic- 
tion to hear and decide the applicatnon 
before it and it did not exercise its 
jurisdxtion illegally or with material 
irregularity. 

So far as the third objection is con- 
cerned it is really not in the nature 
of a preliminary objection. It is on 
the other hand an objection touching 
the merits of the revision application 
before us. A preliminary objection is 
ore that challenges the competence of 
a Court to hear and decide a particular 
cause before it and the third objec- 
tion noted above far from doing so 
necessitates the consideration by this 
Court of the question whether or not 
the Court be'ow exercised its jurisdic- 
tion illegally or with material irregu- 
Inri'y. This is tantamount to the con- 
sideration of the revision application 
on its merits. It is one thing to say 
that this Court has no jurisdiction to 
entertain an application in revision 
against a particular order passed by a 
particular Court, and it is quite an- 
other thing to say that though this 
Court can entertain the application in 
revision it ought to reject the same as 
in passing the order sought to be re- 
vised the Court below did not assume 
jurisdiction that it did not possess, or 
failed to exercise a jurisdiction that it 
did possess, or acted in the exercise 
of its jurisdiction with material iire- 
gularity. All that is necc5sar\' to bring 
into play the revisional jurisdiction of 
this Court under S. 115, Civil P. C., 
is that: (11 there be a case decided, 
(21 the decision be of a Court subordi- 
nate to this Court, and (3) the deci- 
sion be not appealable. 

If those conditions arc satisfied this 
Court has undoubtedly the revisional 
jurisdiction conferred on it by S. 115, 
Civil P. C., and is vested with the 
discretion to exercise that jurisdiction 
provided the case falls within Cl. (al 
or Cl. (b) or Cl. (cl, .S. 115, Civil 
P. C. But the moment this Court pro- 
ceeds to consider whether a particular 
case docs or does not fall within ei- 
ther of those clauses it necessarily 
considers the revision appli-ation on 
its merits. We tlicrcforc propose to 
consider the third objection of the 
learned counsel while dealing with the 
merits of the application before us. 

In support of the first two objec- 
tions noted above the learned coun^l 
has argued that the Indian Companies 
Act is a self-contained Act containing 
detailed provisions as to the procedure 
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to be adopted by a Court while exer- 
cising jurisdiction under that Act, and 
as revisional jurisdiction is not con- 
ferred by thM Act 9 n this Court, the 
present application in revision cannot 
be entertained. In support of this con- 
tention reference has been made to 
Ss. 202 and 246 of the Act, S. 202 
provides about appeals from certain 
■orders made in the matter of the wind- 
ing up of the company and S. 246 
vests the power in this Court to make 
£ 5^. the Act and with the Code 

of Civil Procedure, 1908, concerning the 
mode of proceedings to be had for the 
winding up of a company in the High 
Court and in the Courts subordinate 
thereto, and for giving effect to the 
provisions contained in the Act as to 
the reduction of the capital and the 
sub-divisions of the shares of the com- 
pany. It is contended that as provi- 
sions for appeals from certain specified 
■orders passed under the Act are made 
in the Act and there is no provision 
in the Act conferring revisional juris- 
diction on this Court, this Court has 
no poujer to revise the order passed 
by the Court below in the present case. 
It IS furtl^r argued that the distract 
Court of Cawnpore is no-t a Court 
subord nate to this Court Avithin the 
meaning of S. 115, Civil P. C., and, 
as such, the present application in re-- 
vision cannot be entertained. 

In our judgment there is no force 
in these contentions. The words “the 
Court arc defined by the Companies 
Act as meaning the Court having ju- 
risdiction under the Act and it is pro- 
\ided by S.^ 3 that, the Court hav- 
ing junsdiction under t-he Act shall 
he the High Court having jurisdiction 
in the place at which the registered 
office of the company is situate. The 
High Court is therefore normally the 
Court having jurisdiction under the 
Act, but there is a proviso to S. 3 
to the effect that the Local Govem- 
inent may, by notification in the local 
offi^‘^^ . gazette, and subject to such 
restrictions and conditions as it thinks 
fit. empower any district Court to 
exercise all or any of the jurisdiction 
by the Act conferred upon the Hic-h 
Court and: ^ 

-‘in Miat case such district Court shall, as re- 
garded the jurisdiction so conferred, be the Court 
iu respect of all companies having their regis- 
terca omcos in the District.’* ® 

The registered office of the appli- 
cant company is in the district of 
cawnpore, and the Local Government 
in exercise of the powers vested in it 
by the proviso to S. 3 of the Act 
has, by a notification dated 24th Sep- 


^mber 1914, empowered the district 
Court of Cawnpore to exercise all the 
jurisdiction conferred by the Act up- 

Court. The learned counsel is 
^erefore right in contending that the 
District Judge of Cawnpore has exclu- 
sive original jurisdiction to decide all 
matters arising under the Comparj>c 
Act with reference to the companies 
the registered offices of which are 
witlun the district of Cawnpore. It fol- 
lows that this Court cannot exercise 
jurisdiction under the Companies Act 
with reference to the companies men- 
tioned above. But the exclusive ori- 
ginal jurisdiction conferred on the 
district Court of Cawnpore can in no 
way oust the revisional jurisdiction 
js. conferred on this Court by S. 
115, Civil P. C.. unless that jurisdic- 

cither expressly or impliedly 
ousted by the Companies Act or the 
district Court of Ca^\^^pore, while 
exercising jurisdiction under that Act 
IS not subordinate to this Court within 
the meaning of S. 115. 

There is nothing in the Companies 
Act either expressly or impUedly oust- 
ing the revisional jurisdiction of this 
I" tlie absence of such a pro- 
vision the limits of the revisional'^ju- 
risd.ction of this Court must be as- 

vfl mn ‘■'^?e'‘ence to S. 115, Ci- 

^ The view that we take finds 
some support from the decision of their 
Lo^ships of the Pnvy Council in 1917 

bv thiir T^’ held 

by their Lordships that the High 

P C 1*9^ s- ifs, 

3 T j revise an order of the 

made, under S. 10, Re- 
Iipous Endowments Act, 20 of 1863 
It is conceded that by that Act exclu- 

de^alt'^wfth'") 'on in the matters 

the District Judge and there is no pro- 

upon" nr" confei^ing 

or ousting the revisional jurist 

Court. It is true 

that the point whether or not the ab 

express provision in the 
Re.igious Endowments Act conferrinir 
oTvisional jurisdiction on the H 
Court could be impliedly taken to oiSt 

the Hio-h ^ovis.onal jurisdiction by 

i^ove wuhmj^he e^^clusive jurilSiction 
PO)U1=40ICG50=« I A 261=Io'Mad ?93 
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of the District Judge and whose or- 
ders under the Act were not appeal- 
able. Similarly in the Full Bench deci- 
sion of this Court in 1934 All 280 
(2) this Court exercised revisional ju- 
risdiction in a case decided by the 
District Judge under the Land Acqui- 
sition Act. That Act contains detailed 
provisions as regards the procedure to 
be followed by the Court (the Dis- 
trict Jiidgel on a reference made by 
the Collector and S. 54 of the Act 
proN'ides for appeals from the orders 
of the Court, but there is no provi- 
sion in that Act authorising this Court 
to revise the decision of the District 
Judge. Notwithstanding this omission 
in the Act, and notwithstanding the 
provision as to appeals contained in 
the Act, this Court held 
that it could revise the order of 
the District Judge and tliat its juris- 
diction was not impliedly ousted. This 
ca«c in our judgment covers the case 
before us. 

^ The learned counsel for the oppo- 
site party has in support of his argu- 
ment relied on the decisions of this 
Court in 1916 All 266 (3) and 1918 
All 14 (4). In these cases it was held 
that no revision lay to this Court 
apamst nii ;ippc!latc decree of the Dis- 
trict Judge in suits filed in the Revenue 
Court under the Agra Tenancy' Act 
f.Act 2 of 1901). In the Tenancy' Act of 
1901. apart from the provisions as re- 
gards appeals from decisions under 
that Act, specific provision was made 
as rcganl'^ revisions by S. 185 of that 
Act. ]j\' that section the Board of 
revenue was empowered to exercise rc- 
visional Jurisdiction in cases decided 
by subordinate Revenue Coui-ts except 
those cases in which the decree of 
the Revenue Court was appealable un- 
der S. 177 of the Act to the District 
Judge. Tlu' omission of the legislature, 
while making provision about revisions, 
to vest this Court with revisional ju- 
risdiction was significant. Apart from 
this the provision of S. 167 of the 
Act itself was impliedly taken to bar 
the revisional iuiisdiction of this Court. 
It was provided by S. 167 of that 
Act that: 

* 

“alt suits arul .applications of tlio natiirospecified 
in Sch. 4 of the .Act shall bo heard and deter- 
mined by iho Kcvoiiuo Court, except in the way 
of .ap|)f:al, as hereinafter provided, no Court 
other than :t Rovemie Court shall take copni?:- 

2. Malt.ui Lai v. Sojv. of .Stale, l‘J34 .All 200=118 

TCOl7(b’l3). 

3. Parbhu X. train v. Ilarban? Lai, lOlC .Ml 200 = 

.3.5 1 O 270. 

4. Jatnna Praval v. Karan Singh, 1918 All 14 = 

40 1 C 338= JL All 29. 


auce of any dispute or matter in respect of 
which any such application might be brought 
or made.” 

It was observed by one of the learn- 
ed Judges in 1916 All 266 (3), that 
it would be doing violence to the words 
of the last clause of S. 167 of the * 
Act if this Court were to entertain ap- 
plications in revision against the ap- 
pellate decree of the District Judge- 
in suits filed in the Revenue Court* 
These decisions are of no help to the 
opposite party for the simple reason 
that in the Companies Act no pro- 
vision is made as regards revisions 
and there is nothing like Ss. 167 and 
185, Tenancy'- Act, either expressly or 
impliedly ousting the jurisdiction con- 
ferred on this Court by S. 115, Ci- 
vil P. C. 

This brings us to the consideration 
of the question whether the district 
Court of Caumpore. exercising juris- 
diction under the Companies Act to- 
the e.xclusion of the High 'Court, is 
a Court subordinate to this Court wi- 
thin the meaning of S. 115, Civil P- 
C. It is argued on behalf of the oppo- 
site party that as the very jurisdic- 
tion that is conferred on tliis Court 
by the Companies Act has, by the no- 
tification referred to above, been ta- 
ken away from this Court and vested in 
the district Court, that Court can in 
no sense be regarded as a Court sub- 
ordinate to this Court while exercising 
the exclusive jurisdiction so conferred 
on it.^ In short, it is suggested that 
the district Court of Cawnpore e.xer- 
rising jurisdiction in company matters 
stands in the shoes of the High Court 
and it therefore can in no way be 
described as subordinate to the High 
Court. 

Tlie answer to this contention is 
furnished by S. 3, Civil P. C., which 
provides that “for the purposes of this 
Code, tlic district Court is subordinate 

to the Court “ It is true that by 

reason of the notification by the Lo- 
cal Government the district Court of 
Cawnpore is empowered to exercise ori- 
ginal jurisdiction in company matters 
to the exclusion of this Court, but the 
jurisdiction so exercised by that Court 
is in the capacity of a district Court 
and not of a Higli Court, and, as 
such, that Court is in Hew of the 
provisions of S. 3 of the Code sub- 
ordinate to this High Court within the 
meaning ot S. 115, Civil P. C. It is 
conceded that the order sought to be 
revised in the present case fulfils the 
the other requirements of para. 1. ^ 
115, viz., that a c;isc has been decided 
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by the distinct Court and that the 
order is not appealable. That being so, 
for the reasons given above, we over- 
rule the preliminary objection and 
bold that we have jurisdiction to en- 
tertain this application. On the me- 
rits we have come to the conclusion 
that the order of the district Court 
of Cawnpore cannot be sustained and 
that in rejecting the application filed 
by the applicant company that Court 
exercised its jurisdiction with material 
irregularity. 

We have already obseri'^ed that the 
Court below came to the conclusion 
that what the company proposed to do 
was “fair and equitable” and that the 
scheme “should be sanctioned on the 
merits.” It was pointed out by the 
learned counsel for the opposite party 
that, in the event of the company mak- 
ing very large profits, the removal of 
the distinction between the rights and 
privileges of the ordinary and deferred 
shareholders and consolidation of those 
classes of shares would be to the dis- 
advantage of the deferred sharehol- 
ders. This assertion may well be true, 
but the figures supplied to us by the 
learned counsel for the applicant com- 
pany show that even in years when 
the profit of the company exceeded 
Rs. 32,00,000 no dividend could be 
paid to the deferred shareholders. The 
company has been doing business since 
the last 14 y^rs. In 9 out of those 
14 years no dividend could be paid to 
the deferred shareholders. It also ap- 
pears by reference to the chart sup- 
plied to us by the counsel for the ap- 
plicant that the profits have been de- 
clining from the year 1928 and even 
in the last year the profits amounted 
to only Rs. 12,96,000 which was suf- 
ficient only to pay dividend to the pre- 
ference shareholders. Having regard to 
all the circumstances it may safely be 
said that there is little prospect of 
any dividend being paid to the deferred 
shareholders for some years to come, 
and, as such, the extraordinary reso- 
lutions passed by the company on 2nd 
August and 11th October 1933, are ma- 
nifestly not to their disadvantage. Si- 
milarly in the event of large profits 
being made in the future the ordi- 
nary shareholders also stand to gain 
by the scheme carried out by the reso- 
lutions noted above. In considering the 
scheme we cannot overlook the fact 
that the resolutions in question were 
passed by the various classes of share- 
holders unanimously in extraordinary 
^general meetings, which were con- 
vened after due notice, and were at- 


tended by a large number of share-* 
holders of different classes either in 
person or by proxy. We must there- 
fore approach the consideration of the 
case on the assumption that the 
scheme is fair and equitable and for 
the benefit of the two classes of share- 
holders concerned. 

The question however remains whe- 
ther the Court below was right in hold- 
ing that the resolutions of 2nd August 
and 11th October should be read to- 
gether. If those resolutions are to be 
read together and considered as a 
whole, there can be no doubt that they 
haye the effect of modifying the con- 
ditions contained in the memorandum 
of the company so as to reorganize 
its share capital by consolidation of 
shares of different classes, and they 
have further the effect of interfering 
with the special privileges attached to 
either ordinary or deferred shares. It 
follows that if the Court below is 
right, in holding that the resolution of 
11th October cannot be considered a 
part from the resolution of 2nd August, 
the case falls within the purview of 
S. 54, and, as those resolutions were 
not passed by such majority in num- 
ber of shareholders as is required by 
the proviso, the Court could not con- 
firm the resolutions under S. 54. We 
are however of the opinion that the 
Court below was wrong in holding that 
the two resolutions must be read and 
considered together. 

Paragraph 8 of the memorandum of 
association clearly provided that the 
rights for the time being attached to 
several classes of shares may be mo- 
dified or dealt with in the manner pro- 
vided by Cl. 7 of the Articles, and, 
that that article shall be deemed to 
be incorporated in the memorandum 
and have effect accordingly. By the 
resolution of the end of August the 
company consolidated the deferred 

gave to the shares so con- 
solidated the same rights and privi- 
leges as those attached to the ordinary 
shares. The consolidation was done in 
the manner provided by Cl. 49 of the 
Articles, and, it is not suggested that 
there was any illegality in the proce- 
dure adopted by the company for such 
consolidation of deferred shares. It is 
also not disputed that the rights at- 
taching to the deferred shares were 

Wi^h r? with in accordance 

7 Article. It is clear 

o what the company did on 

Wht, conformity 

with the provisions of the memoraji- 

dum and articles. 
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But it is argued that .-notwithstand- 
ing the provisions contained in the me- 
morandum as to the modification of 
the rights and privileges attached to 
various classes of shares, those rights 
and privileges could not be altered ex- 
cept in accordance with the provisions 
of the Act, It is urged that the pro- 
visions of para. 8 of the memorandum 
being in conflict with the provisions 
of Ss. 10 and 54 of the Act, the 
resolution of 2nd August was invalid 
and of no effect. S. 10 of the Act 
pro\'ides that a company shall not al- 
ter the conditions in its memorandum 
except in the cases and in the mode 
and to the extent for which express 
provision, is made in the Act itself. 
The contention is that inasmuch as 
the resolution of 2nd August had the 
effect of altering the terms of ^ the 
memorandum as regards the rights 
and privileges attaching to ordinary 
and deferred shares, the alteration 
could only be done in accordance with 
the provisions of the Act. This argu- 
ment proceeds on the assumption that 
what was done by the company^ on 
2nd August, amounted to an alteration 
in the memorandum of association, 
but in our judgment this assumption 

is not well founded, 

S. 6 of the Act prescribes the mat- 
ters that must be stated in the me- 
morandum of a company limited by 
shares, and. so far as those rnatters 
arc conrerned. no alteration in the me- 
morandum can be made even if power 
in that behalf is expressly rcscr\cd by 
the memorandum itself: vide (1904) 
1 Cli D 87 (5), per Stirlmg, L. J.. 
Tat p. 89h The provisions as regards 
the rights and privileges attaching to 
pnriicular class of shares arc not rc- 
iiuircd by Statute to be inserted in 
the memorandum of a company, but 
if they arc stated in the memoran- 
dum without the reservation of the 
power to modify or alter those rights 
and privileges, they ^cannot m \ncw 
of the provisions of S- 10 of the Act, 
be altered except in the mode and 
lo tlic extent for 

vision is made m the Act. See (1885) 
30 Ch D 376 (6). 

In the case before us. hotvever we 
6, id that the rights and privileges of 
ihc ordinary and deferred shareholders 
were condilionally stated in the memo- 
randum. and cmukl^m acep^aj^ with 
r ■ Tn re '• Welsbach Incandoscont G.as Light Co.. 

Twl (‘1004 1 Ch Dfl7='?3r- J Ch 104-S9 L 

T 045=52 W R 327=11 Manson 47—20 T L R 

C Mhbury V. Watson, (18S51 30 Ch D 370=51 L 

rch 985=54 L T 27 = 33 W R 882. 


para. 8 of the memorandum read with 
Cl. 7 of the Articles be varied, abro« 
gated, or affected. The exercise of the 
power vested by para. 8 did not 
amount to an alteration of those 
rights and privileges, as those rights- 
and privileges were subject to this im- 
portant condition that they could at 
any time be altered in accordance with 
para. 8 of the memorandum and Cl. T 
of the Articles. In other words, in the 
case before us, the rights and pri- 
\nlegcs attaching to different classes 
of shares defined by the memorandum 
were not rights and privileges for all 
time, but only for such time as they 
remained unaltered by any special re- 
solution as provided by Cl. 7 of the 
Articles. Indeed in Cl. 8 they are 
stated to be the rights “for the time 
being.” In other words, they were not 
unconditional rights of the sharehoh 
ders, but rights subject to variation 
from lime to time by special proce- 
dure laid do^vn in the memorandum 
and Articles. 

The question of the validity and ef- 
fect of clauses in the memorandum and 
articles •similar to the clauses in the 
present case was considered. (1904) 1 
Ch D 87 (5). 

In that case it was held by the 
English Court of Appeal that the 
rights and privileges of the various 
shareholders could validly be changed 
by the resolution as provided in the 
memorandum and articles and that 
such resoTition did not require the 
sanction of the Court. The case of 
(1885) 30 Ch D 376 (6) cited above 
was distinguished upon the ground 
that in that case the privileges and 
rights attached to different classes of 
shares were unconditional, whereas in 
(1904) 1 Ch D 87 (5) they were given 
conditionally ,and were subicct to mo- 
dification or alteration. To vary the 
conditional rights and privileges given 
to various classes of shares by the 
memorandum does not amount to an 
alteration of the conditions contained 
in the memorandum, because one of 
the conditions in the memorandum is 
that the rights and privileges arc sub- 
ject to variation. To hold othei^vise 
would be to ignore the condition in 
the memorandum providing for varia- 
tion in the rights for the time being 
attaching to particular classes ^ of 
shares. In order to ascertain the rights 
attaching to particular classes of 
shares, the memorandum must be read 
and given effect to as a whole, unless 
any particular provision of the 
violates an express provision of the 
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Sta*^u*^^e, in which case, that particular 
provision will be treated as invalid. 

The learned counsel for the oppo- 
site party tried to distinguish the case 
of (1904) 1C h D 87 (5), on the ground 
that at the time it was decided there 
was no provision in the English Com- 
panies Act analogous to the provisions 
of S. 54, Companies Act. It is true 
that provisions similar to S. 54 of the 
Indian Act we^'e for the first time in- 
corporated in the English Companies* 
Act in the year 1908, but this fact 
in no way shakes the authority in 
(1904) 1 Ch D 87 (5'). The question 
that was directly and specifically in 
issue in that case was whether or not 
the variation in the rights and privi- 
leges of different classes of sharehol- 
ders amounted to a modification or 
alteration of the memorandum when 
power to modify those rights and pri- 
vi’e'^es was given by the memorandum 
itself, and the same is the question 
before us. We may note in passing 
that in England (1904) 1 Ch D 

87 (5) is still treated as a good and 
bindi’^g authority by the Courts and 
by all the tejct-book writers, notwith- 
standing the introduction of the pro- 
visions of S. 54, in the English Com- 
panies’ Act of 1908. 

. Re’iance has been placed on behalf 
of the opposite party on the decision 
of the Bombay High Court in 1929 
Bom 38 (7). That case is, in our 
judgment, clearly distinguish- 

able as the facts in that 
case were very different from 
the facts in the case before us. In the 
Bombay case a procedure was pro- 
vided in the Articles of Association for 
modifying or altenng the preferential 
rights and privi’eges of certain classes 
of shares, but the preferential rights 
in the preference shares of the initial 
capital were, by the terms of the me- 
morandum of association, made un- 
alterable. and an attempt was made 
by means of the procedure prescribed 
by the articles to take away the pri- 
vi'e'^cs of the preference shares in the 
initial capi‘al, and this the company 
clearly could not do. Further an at- 
tempt was made to vary the privileges 
attached to the ordinary shares, but 
the pro^'edure laid down in the articles 
for such variation was not followed. 
Consequently the variation of the 
rights and nrivi’eges attached to these 
shares cou’d only be effected in ac- 
cordance with the provisions of the 

7. Re : E. D. Sassoon United Mills, Ltd., 19M 

Bom 38=110 T 0 649. 


Act permitting such variations. In the 
case before us the procedure prescribed 
in the articles and memorandum of 
association for modification or varia- 
tion of the rights and privileges at- 
taching to various classes of shares has 
been strictly complied with. 

The learned counsel for the oppo- 
site party has further argued that the 
reso.ution of 2nd August incorporated 
a compromise or arrangement between 
the company and its members within 
the meaning of S. 153, Companies Act^ 
and therefore could only have been 
passed in accordance with the provi- 
sions of Cl. (1) of S. 153, and that 
to have binding effect it needed the 
sanction of the Court, which admit- 
tedly was not obtained. We are of 
the opinion that there is no force in 
this contention. By the resolution Pf 
2nd August the company modified the 
rights and privileges attaching to de- 
ferred shares, not by means of a com- 
promise or arrangement arrived at bet- 
ween the company and its members, 
but in e.xercise of the ix)wers vested 
in the company by para. 8 of the 
memorandum which incorporated Cl. 7 
of the Articles, We cannot differentiate 
the conditions contained in the memo- 
randum before us from a case in which 
the memorandum provides that ' the 
rights of various classes of sharehol- 
ders to participate in the annual pro- 
fits of t he company are such as shall I 
be determined from time to time by 
the company. In such a case the mere 
fact that year after year the company, 
by appropriate means, varies the rights 
of difierent classes of shares cannot be 
tantamount to a compromice or ar- 
rangement between the company and 
Its members or to a variation of the 
conditions in the memorandum of as- 
sociation. 


.^s we nave stated previously in this 
judgment the English Court of ap- 
peal in (1934) 1 Ch D 87 (5) held 
that a reso.ution similar in form to 
the August re-o'ution in the present 
case was a valid one. Further, it is 
to be noticed that in that case it wa». 
not suggested that such a resolution 
required the sanction of the Court as 
a compromi. e or arrangement. When 
the case of (1904) 1 Ch D 87 (5) was 
decided the English Companies ^ ITt 
contained provisions analogous to S. 
153, Companies Act (see S. 2, Joint 

Companies Act, 1900) 
Further the case of (1910) 1 Ch D 
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414 (8) makes h clear that after the 
passing of the English Companies Act 
of 1908, a resolution similar to the 
August resolution in the present case 
did not require the sanction of the 
Court, though S. 120, English Com- 
panies Act, 1908, was identical with 
S. 153 of the Indian Act. 


Before we leave this point we must 
notice the decision in (1915) 2 Ch D 
439 (O'), which was relied upon by the 
learned counsel for the opposite par- 
ty. In that case it was held that a 
scheme of arrangement whicli modi- 
fies the memorandum of association oi 
the company in any way other than 
those specified in S. 45, Companies 
1908. (which corresponds to b. o4 
of the Indian Companies Acth does not 
reciuirc a special resolution passed by 
the majority mentioned sec- 

tion, but may be vahdly effected un- 
der S. 120 of the Act (viz., S. 153 
of the Indian Act). That case is dis- 
tinguishable on the broad ground that 
the scheme proposed in that case modi- 
hed the terms of the memorandum ot 
association of the company, whereas 
ill the case before us. in our opinion, 
the August resolution did not m any 
wav modify the terms of the tnemo- 
ran'dum. On the contraiy _ the resolu- 
tion was in strict conformity with the 
terms of the memorandum In short 

the scheme pronosed m (1915) 2 
D 439 (^) could only be earned out 
by a compromise or arrangement b*^^' 
ween the company and its 
whereas in tlic case before us the pro- 
vision was made in the charter of the 
r-nmnanv itself for vanation from time 
to Amc' of the special privileges and 
Tights attaching to the vanous classes 

of shares. 

For reasons given above we bold 
that the Court below was wrong m 
proceeding on the assumption that the 
rpj^’ulion of 2nd August required the 

of the Court and as such 
sa"ci!on was not obtained, the rcso- 
Iniion was invalid. We further hold 
th t th^ Court below was "'rong tn 
1 that the resolution of 11th 

OctLher could not be considered apart 
from the August resolution. 

' The August resolution was, in our 
. j n oerfectly valid resolution 

ludgment, a i sanction of 

and did not require the sanc tion oi 

* 4-,.oiiin Fi«;lates and Mortgage Co. 

i ch i. 4lW9 I.JCh 202=102 
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the Court for its validity. That reso^* 
lution had the effect of sweeping 
away the rights and privileges at- 
taching to the ordinary and deferred 
shares and left those two classes of 
shares with precisely the same rights. 
That being so, all that the company 
proposed to do by the October reso- 
lution was to consolidate the ordinary 
and deferred shares, and in so doing 
did not in any way interfere with the 
preference or special privileges attach- 
ing to either of those classes of shares, 
for the simple reason that no such 
preference or special privileges at- 
tached to either of those classes of 
shares at the date of the October re^ 
solution. The proviso to S. 54 had 
therefore no application to the pre- 
sent case. The October resolution how- 
ever needed confirmation by the Court 
as by that resolution the share capi- 
tal of the company was being re- 
organised by the consolidation of the 
ordinary and deferred shares and such 
consolidation did modify the condi- 
tions contained in para. 5 of the me- 
morandum of the company. 

It was contended that if the August 
resolutions validly took away the spe- 
cial rights and privileges attaching to 
the ordinary and deferred shares, the 
ordinary and deferred shares could not 
therefore be regarded as difterent 
classes of shares and as such required 
no consolidation and therefore S. 64 
had no application. Wc cannot agree 
with this contention. The isharcs still 
remained as ordinary and deferred 
shares though the special rights and 
privileges attaching to each class had 
been swept away. In our judgment, 
even after the August resolution, a 
deferred share could not have been 
sold as an ordinary sliare and it fol- 
lows therefore that a proposal , to 
make these two classes of shares into 
one class did involve a consolidation 
of the different classes of shares. 

It is manifest from the observations 
made above that the decision of the 
Court below is erroneous and that the 


application filed by the company was 
wronglv rejected by that Court. 

But it is contended on behalf ot tne 
opposite party that however erroneous 
in law the decision of the Court be- 
low may be, we cannot interfere witn 
the same, as the Court below had un- 
doubtedly jurisdiction to entertain and 
decide the application and, 
exercise of that jurisdiction, it ^as not 
acted illegally or with any matena^ 
irregularity. It is settled by the dea 
sion of their Lordships of the Privy 
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'Council in 11 Gal 6 (10) and 1917 P 
C 71 (1). that: 

■“Section 115 applies to jurisdiction alone, the 
irregular exorcise, or non-exercise of it, or the 
illegal assumption of it” 

and that: 

‘the section is not directed against conclusions 
of law or fact in which the question of jurisdic- 
tion is not involved.” 

It follows that if a Court has ju- 
risdiction to decide a question, and in 
deciding: that question arrives at an 
erroneous decision on a question of 
fact or of law, it cannot be said to 
have acted illesrally or with material 
irregularity in the exercise of its ju- 
risdiction. In other words, a mere 
error of law in deciding a case by a 
I Court having jurisdiction cannot be 
1 said to be an illegal or irregular exer- 
cise of jurisdiction possessed by that 
Court, vide 1933 All 86 (11) and 

1933 All 557 (12). 

The question that we have to de-' 
cide is whether or not in the present 
lease the Court below exercised its ju- 
risdiction illegally or with material ir- 
regularity and, after giving our best 
consideration to the point, we have 
' come to the conclusion that the ques- 
tion must be answered in the affirma- 
tive. 

The Court below was invited by the 
application filed by the company to 
confirm the special resolution passed 
by the company for the consolidation 
of the two classes of shares. It how- 
ever for the reasons assigned by it, 
refused to concentrate its attention on 
chat resolution alone, and wrongly as- 
sumed that that resolution could not 
be considered apart from the August 
resolution. Having arrived at this er- 
roneous conclusion it proceeded to con- 
sider the validity of the resolution of 
2nd .August, and wrongly decided that 
that resolution was invalid. It then 
proceeded to consider both the reso- 
lutions together and decided that those 
resolutions taken together fell within 
the purview of the proviso to S. 54 and, 
as the majority in number of share- 
holders required by the proviso had 
not passed those resolutions, it could 
not confirm the same. In other words, 
the Court below did not judicially con- 
sider what it ought to have consi- 
dered, and decided something that it 
was not called upon to decide. Indeed 
the Court below deprived itself of the 

10. Amir ffasan Khan v. Sheo Baksh Singh, 
(1885) 11 Cal G=ll I A 237 (PC). 

11. District Board of Farrukhabad v. Ikhlaquo 
Husain, 1933 All 8G=143 I C 98. 

12. Om Prakash v. IMuhammad Ishaq, 1933 All 

' 557=140 I C 833. 
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jurisdiction that it undoubtedly pos- 
sessed under S. 54 by taking an er- 
roneous view of the law as regards the 
validity or otherwise of the August 
resolution which was a matter wholly 
foreign to the proceedings before it. 
This in our judgment amounted to a 
material irregularity in the exercise of 
its jurisdiction by the Court below. The 
case before us is not a case in which 
the Court below has taken an errrone- 
ous view of the law as regards the 
matter in controversy before it, but 
is a case in which the Court below has 
denied to itself the jurisdiction to 
confirm the October resolution by er- 
roneously assuming that it could not 
do so unless it was also competent 
to confirm the resolution of 2nd Au- 
gust. This irregularity committed by 
the Court below led it to the conclu- 
sion that it could not confirm the Oc- 
tober resolution, and, as such, the case 
falls within the purview of Cl. (c) to 

S. 115, Civil P. C. 

For the reasons given above we al- 
low this application, set aside the or- 
der of the Court below and grant the 
application filed by the company in 
terms of the reliefs contained in it. 
Having regard to all the circumstances 
of the case we direct the parties to bear 
their own costs both here and below. 

K.S. Application alloiced. 
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Full Bench 

Kisch, Rachhpal Singh and 

Bajpat, JJ. 

In the matter of U, a Vakil, Banda 

Misc. Case No. 479 of 1934, Decided 
on 28th September 1934. 

High Court — Order under Legal Practi- 
tioners Act — High Court has inherent power 
t© review it — Legal Practitioner. 

Although there is no express provision for a 
review of an order made under the Legal Practi- 
tioners Act, there is inherent power in the High 
Court to restore a pleader whoso name has been 
struck off the rolls. [P 322 C 1] 

Tej Bahadur Sapi'u — for Applicant. 

Govt. Advocate — for the Crown. 

Judgment. — This is an application by 

T. H. who was on the roll of Vakils 
of this Court till he was disbarred on 
25tli June 1930. The applicant prays 
that in our exercise of the right of 
clemency we should order the restora- 
tion of his name to the roll of vakils. 
It was pointed out by a Bench of this 
Court m the matter of a pleader of 
Cawnpore that; 
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“it has been held in a number of cases that al- 
though there is no express provision for a review 
of an order made under the Legal Practitioners 
Act, there is inherent power in the High Court 
to restore a pleader whose name has been struck 
off the rolls,” 

and several authorities were cited. In 
the present case the vakil was dis- 
barred on 25th June 1930, because cer- 
tain charges of professional misconduct 
were held to be established against him. 
The vakil applied for special leave to ap- 
pca.1 to the Privy Council and while their 
Lordships refused to give leave they 
pointed out that it is desirable that 
where grave criminal charges are level- 
led against a legal practitioner crirni- 
nal proceedings should precede the dis- 
ciplinary action. The argument before 
us proceeds on the assumption that 
the decision of a Bench of this Court 
was correct and that at the present 
moment the applicant prays for clem- 
ency only. He has filed a number of 
certificates including those from the 
Commissioner of the Jhansi Division, 
the District Magistrate of Banda, the 
Sessions and Subordinate Judge of 
Banda and the Munsif of Banda. He 
has also filed several testimonials from 
members of the bar practising at Alla- 
habad and at Banda, and all these 
testimonials suggest that the applicant 
has been leading an honourable life 
and that he is thoroughly repentant 
of his past action. 

It was pointed out in the case of a 
vakil of Gorakhpur, that when such 
certificates are filed they should be veri- 
fied before the District Judge, but as 
in that case the members of the Bench 
were able from their personal know- 
ledge to identify the signatures of seve- 
ral persons they did not send back the 
certificate to the District Judge. In 
llus case also we arc able to identify 
the signatures of most of the persons 
who ha\'e given testimonials to T. H. 
and wc think it will be a waste of 
time if we were to send the certificates 

to the District Judge. 

It is true that T. H. was disbarred 
on a former occasion, but clemency 
was shown to him even then and he 
was permitted to practise after acouplc 
of years. Wc think that even now 
the vakil has been sufficiently punished 
and wc hope he will lead an honourable 
life in future. Wc therefore allow this 
application, permit the vakil to resume 
his Israel ice, and direct that he should 
bo restored to the roll of vakils of 

this Court. 

Application allotcea. 
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Mukerji and Bennet, JJ. 

Collector of Etah — Appellant;. 

V. 

Rani Gulah .K^t*wz4;ar““R0Spondent. 

First Appeal No. 455 of 1931, Deci- 
ded on 7fch May 1934, from decision of 
Sub-Judge, Etah, D/- 25bh August 1931. 

Government of India Act (19 15), S. 10 1,. 
Cl. 4 — High Court falling short of one bar- 
rister Judge for sufficient reasons — Other 
Judges are competent to carry on work. 

Section 101, Cl. 4, Government of India Act, 
no doubt, provides that at least one-tbird of the 
Judges of the High Court oball be barristers. 
But this does not mean that if on account of cer- 
tain reasons a vacancy Qccurs, the other Judges 
of the High Court shall be deemed incompetent 
to carry on the work oE the High Court till the 
vacancy has been filled up, for otherwise there 
should have been some provision in the Govern- 
ment of India Act which should have said that 
the High Court should not function till the ap- 
pointment had been made : 9 All 025, Bef. 

[P 322 C 2 ; P 323 C 1] 

Muhammed Isniail — for Appellant. 

Baleshwari Prasad and M. Chaturvedi 
— for Respondent. 

Mukerji, J . — When this appeal came 
up for hearing, Mr. Baleshwari Prasad,, 
one of the learned counsel for the res- 
pondent. raised the objection that this 
High Court was not today properly 
constituted, and therefore the appeal 
could not be heard by us. The basis 
of his argument is that Young, J.. has 
gone away and has been appointed the 
Chief Justice of the Lahore High Court,, 
and therefore this High Court is short 
by one barrister Judge. His further 
argument is that under S. 101, Govern- 
ment of India .Act, at least one-third 
of the Judges of the High Court should 
be barristers and, as that rule has not 
been complied with, the High Court 
is not properly constituted. 

Of the two arguments the first is 
a question of fact. We have not got 
any evidence before us that Young, J., 
is not yet a member of this Court. 
He went away on leave. Till he takes 
over charge in the Lahore High Court, 
he continues to be a member of 
Court. We are asked to take judicial 
notice of the fact that Young, J-* 
taken over cliarge of the Lahore High 
Court. But no judicial notice can be 
taken of a fact like this. The second 
argument is, in our opinion not soima. 
S.. 101, Cl. (4) no doubt provides that 
at least one-third of the Judges ot 
the High Court sliall be barristers, isut 
this does not mean that if on account 
of certain reasons a \ acancy occurs the 
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other Judges of the High Court shall 
be deemed incompetent to carry on 
the work of the High Court till the 
vacancy has been filled up. For rea- 
sons which may occur without any pre- 
vious intimation, for example, if a 
Barrister Judge or a Civilian Judge 
happens to die suddenly, there is bound 
to be a vacancy and, if the argument 
of Mr. Baleshwari Prasad be good, the 
other Judges cannot work legally till 
the vacancy has been filled up. Now, it 
will take sometime for the Local Go- 
vernment to secure a suitable appoint- 
ment. If the argument of Mr. Bale- 
shwari Prasad had been sound, we 
should have expected some provision 
in the Government of India Act, which 
should have said that the High Court 
should not function till the appoint- 
ment had been made. 

An occurrence like the one which has 
been made the basis of this argument 
must be happening very often, having 
regard to the fact that we have seven 
High Courts in India. If the argument 
were at all sound, some provision 
against the argument would have been 
provided for by the Legislature. We 
may mention here that a similar ob- 
jection, though not exactly in these 
terms, was raised before this High 
Court in the year 1887. The objection 
there related to the number of Judges. 
At that lime the number of the Judges, 
who were functioning, was short by 
one, and the argument was raised that 
the High Court was not properly con- 
stituted. A Full Bench of this Court 
decided otherwise: vide, 9 All 625 (1). 
In our opinion, the objection has no 
force and is hereby overruled. 

The counsel for the parties are 
agreed that in view of our judgment 
in the connected appeal No. 361 of 
1930, this appeal should be remanded 
and the Court below should calculate 
the amount of mesne profits in view of 
our findings in that judgment, this ap- 
peal liaving arisen out of an application 
for assessment of mesne profits due 
during the pendency of the suit. We 
accordingly direct that a copy of our 
judgmeiit in First Appeal No. 361 of 
1930, be sent down to the Court below 
the decree of the Court below be re- 
versed and that it be asked lo reassess 
the mesne profits in accordance with 
the findings arrived in P'irst Appeal 
No. 361 of 1930. CosliS will be at the 
disposal of the Court below. The 
court-fee paid on the memorandum of 

l.Laiyingh v. Ghansham Singb, (1884) 9 AH 

025=1884 A W N 154 (PB). 


appeal will be refunded to the appel- 
lant under S. 13, Court-fees Act. 
v.s. Case remanded. 
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Thom and Ahmad, JJ. 


Mohammad Yunis — Defendant — Ap- 
pellant. 

v. 

Tilok Chand and others — Plaintiffs — 
Respondents. 

First Appeal No. 381 of 1930, De- 
cided on lOth October 1934, from deci- 
sion of Sub-Judge, Muzaffarnagar, D/- 
17th April 1930. 

(a) Limitation Act (1908), S. 14 — Decree 
for sale in terms of compromise — Default in 
payment of instalments — Execution applica- 
tion — Objection that execution cannot be 
made unless final decree was obtained over- 
ruled by executing Court but upheld by High 
Court — Subsequent application for final 
decree — Held period spent in proceeding 
with execution should not be excluded. 


On 5fch September 1916 a decree for sale in 
terms of a compromise entered into by the 
parties was passed in favour of the plaintiffs 
against the defendant. The compromise that 
was embodied in the decree provided that the 
defendant: 


“will pay the entire amount claimed and the 
costs of the suit, with an instalmentary pay- 
ment of Rs. 1,000 a year with interest at the rate 
of 6 annas per cent per mensem. In case a de- 
fault is made iu respect of two consecutive in- 
stalmeats, the entire decretal amount will be 
paid in a lump sum with interest at the rate of 
8 annas per cent per mensem. The plaintiffs 
will bo entitled to get the entire property sought 
to be sold by auction noted in the petition of 
plaint, sold by auction. . . . The first instalment 
will stand payable on 3l9t July 1917, and in the 
same way each instalment will fall due on 31st 
July, of every year until the entire decretal 
amount is paid. Hence it is prayed that decree 
under O. 34, R. 4, may be passed with the abov,e 
mentioned instalmentary payment and condi- 
tions.” 


borne of the instalments were duly paid by the 
defendant, but default was made in the payment 
of the instalments that fell due on 3lst July 
1924 and 31st July 19*25, and thus, in accordance 
with the terms of the compromise decree, the 
entire remaining decretal amount became pay- 
able in a lump sum on 31st July 1925, The 
plaintiff decree-holders then filed an application 
for execution of the decree on 6th July 1927. 
The defendant appellant objected to the applica- 
tion for execution, inter alia, on the ground that 
the compromise decree, being a preliminary 
decree for sale, was not capable of execution 
and that the plaintiff decree-holders could not 
apply for execution without having a final decree 
prepared. On 22Qd March 19*28 the execution 
Court overruled the objection preferred by the 
appellant but, on appeal, the High Court, on 
25th July 1929, gave effect to the objection of 
the defendant-appellant and dismissed the ap- 
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plication for execution. Then on 5th September 
1929, the plaintiff-respondents filed an applica- 
tion for preparation of a final decree under O. 34, 
B. 5. Civil P. C. 

Held’, that time began to run against the 
plaintiffs from the date of the default in the 
payment of two consecutive instalments, viz., 
from 31st July 1925, and the application for the 
preparation of final decree filed by the plaintiffs 
was barred by limitation. 

Held farther-, that the plaintiff could not 
claim to exclude even the period between the 
date on which the e.xecution Court allowed the 
application and the date on which the High 
Court dismissed the application, as the plaintiffs 
had the right to file an application for a final 
decree during the period mentioned above. The 
decree passed in their favour was in terms a 
decree under O. 34, R. 4, Civil P. C. They were 
therefore entitled under the law to ask for the 
preparation of a final decree and the erroneous 
order of the execution Court dated 22nd March 
1928. could not be a bar to the preparation of a 
final decree on an application being made for the 
purpose: 191G P C 96; 1929 All 677 and 12 
M I A 241. Dist. [P 327 C 1] 

(b) Limitation Act ( 1 908)— Construction — 
Provisions of Act and Schedule are exhaus- 
tive — If suit or application does not fall 
within one of sections prescribing about ex- 
clusion of time time must be computed from 
date prescribed in third column of schedule 
irrespective of resulting injustice to parties. 

The Limitation Act is a self contained and 
exhaustive Code on the law of limitation. The 
lime from which the period for instituting a 
suit, preferring an appeal or making an applica- 
tion begins to run is laid down by the 1st, 2nd 
and 3rd divisions respectively of the Scb. 1 to 
that -Vet. The period of limitation for all sorts 
oi conceivable suits and applications has been 
prescribed by that s.'hedulo and, in order to 
make the schedule exhaustive, the legislature 
has prescribed periods of limitation of Arts. 120 
.and 181 of that Schedule for such suits and ap- 
plications for which no period of limitation is 
provided elsewhere in that Schedule. But the 
tbiid column of the Schedule that provides the 
•time from which period begins to run* is subject 
to the iirovisions of Ss. 4 to 24 of the Act^ and in 
computing the period of limitation a plaintiff or 
an applicant is entitled to exclude such time as 

is provided for by any one of those sections, pro- 
vided the case comes within the purview of a 
particular section. Like the Schedule the pro- 
visions of the Limitatiou Act as regards the ex- 
clusion of time are exhaustive, and it is not per- 
missible to supplement or to add to those provi- 
sions. If a suit or an application does not fall 
within av.y one of the sections that prescribe 
•about the' exclusion of cerfiiin period in the 
computation of the period of limitation, the time 
must he computed from the date prescribed by 
the third column of the 3rd Schedule, and no 

principle outside the Limitation Act can be ap- 
pealed to as a justification for the exclusion of 

anv time. There is no sanction in law to ln^OttO 
in 'aid principles of equity to enlarge the period 
of limitation by excluding some time in comput- 
iu" the period of limitation, for which no autho- 
ritv is to be found within the four corners of the 
Limitation Act. When the law is clear, it is 
the duty of the Court to give effect to it irres- 


pective of the fact that the result leads to some 
injustice to one partv or the other. 

[P 325 C 2; P 326 C 1] 

(c) Practice — Precedents — Judicial deci- 
sions should not be applied by analogy to 
cases having different facts. 

The attempt to apply judicial decisions by ana- 
logy to cases the facts of which arc different 
results in confusion and must be deprecated. 

[P 328 C 2] 

A. M. Khwaja and K. C. Mital — for 
Appellant. 

K. N. Katjxt and JR. N. Gttrtit — for 
Respondents. 

Judgment. — This is a defendant’s ap- 
peal against a final decree in a mort- 
gag:e suit passed by the Court below 
under O. 34, R. 5, Civil P. C., and 
the sole question for consideration in. 
the case is whether or not the appli- 
cation for the preparation of the final 
decree presented by the plaintiffs-res- 
pondents in the Court below was 
barred by limitation. The Court below 
overruled the plea of limitation raised 
by the defendant and held tliat “un- 
der the peculiar circumstances of tliis 
case” the application was within time. 

The Court below was right in ob- 
serving that the circumstances that led 
lo the application for the preparation 
of the final decree filed by the plain- 
tiffs were “peculiar,” but tius fact, m 
our judgment, .was no justification for 
adding lo or supplementing the pro- 
visions of the Indian Limitation Act 
as regards the computation of the 
period of limitation prescribed for such 
an application by that Act, as the 
Court below has done. The facts are 
undisputed and are as follows: On 
5ih September 1916, a decree for sale 
in terms of a compromise entered in- 
to bv the parlies was passed in favour 
of the plaintiffs against the defendant. 
The compromise that was embodied 
in the decree provided that the de- 


endant; 

will pay the entire amount claimed and the 
3sts of the suit, with an instalm«ntary 
lent of Rs. 1.000 a year with interest at the 
ate of 6 annas per cent per mensem. In case a 
efault is made in respect of two consecuti 
istalmcnts. the entire decretal amount 
aid in a lump sum with interest at the rat® 
annas per cent per mensem. The plaintin^ 
'ill be entitled to get the entire property sougu® 
a be sold by auction noted in the Petition ot 

laint. sold by auction. . . • Th® ^^st instaHnent 

rill stand payable on 21st 

bo same way each instalment Acetal 

1st July of every year until the decree 

mount i.s paid. Hence it is prajed above 

nder O. 34. R. 4, may be passed 
lentionod instalmeutary payment and conai 

"^^Some of the instalments were d^y 

paid by the defendant but default was 
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made in the payment of the instal- 
ments that fell due on 31st July 1924, 
and 31st July 1925, and thus, in ac- 
cordance with the terms of the com- 
promise decree, th-e entire remaining 
decretal amount became payable in a 
lump sum on 31st July 1925. The 
plaintifT-decree-holders then filed an 
application for execution of the decree 
on 6th July 1927. The defendant-ap- 
pellant objected to the application for 
execution, inter alia, on the ground 
that that compromise decree, 
being a preliminai'y decree for 
sale, was not capable of 
execution, and that the plaintifTs-de- 
cree-holders could not apply for exe- 
cution without having a final decree 
prepared. On 22nd jMarch 1928, the 
execution Court over-ruled the objec- 
tion preferred by the appellant but, on 
appeal, this Court on 25th Jjdy 1929, 
gave effect to the objection of the de- 
fendant-appellant and dismissed the 
application for execution. This Court 
held that the decree passed in terms 
of the compromise was a decree un- 
der O. 34. R. 4, Civil P. C., and: 

“The decree-holders therefore were obliged to 

apply for a final decree before they can proceed 
to execution and they were debarred from 
making an application for sale in an execution 
Court.” 

Then on 5th September 1929, the 
plainliffs-respondents filed an applica- 
tion for preparation of a final decree 
under O. 34, R. 5 Civil P. C. 'In 
this application it was admitted that 
the right to apply for the preparation 
of final decree accrued to the plain- 
tiffs on 31st July 1925. by which date 
default had been made by the defen- 
dant in the payment of two consecu- 
tive instalments. It would be noted 
that the application for the preparation 
of the final decree was filed more than 
three years after 31st July 1925, but 
the plaintiffs sought to bring the said 
application within limitation by alleg- 
ing that they were entitled, in com- 
puting the period of limitation, to ex- 
clude the time during which the ap- 
plication for execution was pending in 
the Court below and in this Court, 
viz., from 6th July 1927, up to 25tb 

July 1929. . ^ ^ 

The defendant-appellant resisted the 

application on the ground that it was 
time-barred. He maintained that the 
plaintiffs-respondents were not entitled 
to the deduction of any time in com- 
puting the period of limitation. The 
Court below held that there were two 
consecutive defaults on 31st July 1925 
and that the time for filing an appli- 
cation for preparation of a final de- 


cree expired on 31st July 1928. It 
fher held that, though the plamtiff- 
respondent had filed the application 
for execution in good faith, they were 
not entitled to the benefit of the pro- 
vision of S. 14 (2), Limitation Act, ^s 
the application for execution was not 
‘‘for the same relief” within the mean- 
ing of that section, for which the pre- 
sent application for the preparation of 
the final decree was filed. In this con- 
nection the Court below relied on the 
decision of this Court in 1929 All 677 
(1), in which in similar circumstances 
it was held that: 

“The relief claimed in the execution of the 
decree was for the realization of the decretal 
amount by the sale of the property mentioned, 
therein, and the application for the preparation 
of the final decree is not for execution but for the 
preparation of the final decree which would be 
the last decree capable of execution. The two 
reliefs being different S. 14, Cl. (2) is not appli- 

It 'however was of the opinion that 
the decision in 1916 P C 96 (2) was 
an authority for the proposition that: 
“where the plaintiff could not have sued for 
some relief which had been decreed to him by 
mistake, his right of action should bo considered 
as suspended and that time during which this 
right was suspended should be deducted.” 

It therefore held that the time from 
22nd March 1928, when the Court be- 
low had allowed the application for 
execution filed by the plaintiffs, to 
25th July 1929, when this Court dis- 
missed the application for execution 
should be deducted ‘‘as the applicants’ 
rights for applying for preparation of 
final decree were under suspension” 
during that period. In this view of the 
matter the Court below granted the 
application filed by the plaintiffs and 
passed a final decree. 

In our judgment the plaintiffs were 
not entitled to the exclusion of any 
period in the computation of the period 
of limitation, and the application for 
preparation of final decree filed by 
them was barred by limitation. The 
Indian Limitation Act is a self-con- 
tained and exhaustive Code on the law 
of limitation. The time from which the 
period for instituting a suit, prefer- 
ring an appeal or making an applica- 
tion begins to run is laid down by 
the first -second and third divisions 
respectively of Sch. 1 to that Act. The 
period of limitation for all sorts of con- 
ceivable suits and applications has been 
prescribed by that schedule and, in 
oj^de^ to make the schedule exhaus- 

1. Tilaqbul Ahmad v. Pateshri Partab Narain, 

1929 All 677=118 I O 670. 

2. Nrityamoni Dassi v. Lakhan Ohandra Sou, 

1916 P C 96=33 I C 452=43 Cal 660 (P C). 
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tivc, the legislature has prescribed 
periods of limitation of Arts. 120 and 
181 of that Schedule for such suits 
and applications for which no period 
of limitation is provided elsewhere in 
that Schedule. But the third column 
of the Schedule that provides the 
“lime from which period begins to 
run” is subject to the provisions of 
Ss. 4 to 24 of the Act and, in com- 
puting the period of limitation, a 
plaintiff or an applicant is entitled to 
exclude such time as is provided for 
by any one of those sections, provid- 
ed t he case comes within the purview 
of a particular section. Like the sche- 
dule the provisions of the Limitation 
Act as regards the exclusion of time 
are exhaustive, and it is not permis- 
sible to supplement or to add to 
those i>rovisions. If a suit or an appli- 
cation docs not fall within any one 
of the sections that prescribe about 
the exclusion, of certain period in the 
computation of the period of limita- 
tion, the time must be computed from 
the date prescribed by .the third 
column of Sch. 3. and no principle out- 
side the Limitation Act can be ap- 
pealed to as a justification for the 
exclusion of any time. There is no 
sanction in law to invoke in aid prin- 
ciples of equity to enlarge the period 
of limitation by excluding some time in 
computing the period of limitation, for 
which no authority is to be found wi- 
thin the four corners of the Limitation 
Act. When the law is clear, it is the 
duly of the Court to give effect to it 
irrespective of the fact that the result 
leads to some injustice to ‘one party 
or the other. When a Rule has been 
[laid down by the legislature, it has 
to be followed, and it is not open to 
the Court to enciuirc into the reasons 
for tltal rule, and to attempt to sup- 
plement those rules on equitable 

grounds. 

In ijarlicular tlicre is no room 
for the introduction of equitable prin- 
ciples in the administration of the law 
of limitation. In every case in which 
a defendant successfully invokes a rtile 
of limitation in bar of a plaintiff’s 
chiiin who has, apart from the law of 
limitation, a right to get relief against 
the defendant with respect to the sub- 
ject-matter of the suit, the decision 
must lie unjust in the sense that the 
defendant h:is, because of the bar of 
limitation, succeeded in . withholding 
from the plaintiff what in common ho- 
nesty is due to him. In other words, 
the law of limitation does, in many 
eases, lead to injustice to the defeated 


party.^ But such injustice, or supjxised 
injustice, cannot be made the ground 
for enlarging or restricting the scope 
of a Statute passed by a competent 
legislature. It is to. be remembered 
that public policy requires that there 
should be speedy decisions of disputes 
and adjustmeiLts of conflicting claims 
and that stale claims, should, as far as 
possible, be discouraged. It is also of 
cardinal importance for the progress 
of a civilized society on healthy lines 
that title should not be left in doubt 
and the unsettling of apparently settl- 
ed facts should not be the order of 
the day. The aims and objects of the 
law of limitation are to set at rest 
doubts about title as early as possible 
and, in the administration of such law, 
equitable consideration cannot be al- 
lowed to come into play. Provisions 
for the exception of time in the com- 
putation of the . period of limitation 
for a particular suit or application must 
be sought within the four comers of 
the Act and not outside it. It is to 
be noted that the provisions of S. 3 
of the Act that every suit instituted, 
appeal preferred and application made 
after the period of limitation prescribed 
therefor, by Sch. 1 shall be dismissed, 
arc mandatory and so are the provi- 
sions of S. 9 of the Act which lays 
down that where once time has be- 
gun to run, no subsequent disability 
or inability to sue stops it. It follows 
that, if there is no provision in the Li- 
mitation Act that allows the exclusion 
of any time in the computation of the 
period of limitation, the time niust be 
computed from the date prescribed by 
Column 3, Sch. 1 to the Act. The view 
that wc take is in consonance with the 
decision of their Lordships of the Pri- 
vy Council in 35 All 227 (3), and the 
decision of this Court in 1927 All 446 
(4). To the same effect are the deci-' 
sions in 1926 Cal 65 (5), 1927 Mad 
597 (6) and 1927 Lah 200 (7). 

In the case before us the Court be- 
low has excluded the time between 
22nd March 1928, when the objection 
of the defendant to the application for 
execution was disallowed by the exe- 
cution Court and 25th July 1929, when 
this Court reversed the decisi on of the 

3. Sonj ijal v. Kanhaiya Lai, (11)13) 35 All 227— 
19 I C 291=40 I A 74 (P C). 

4. Ram Cbaran Saliu v. Goga, 1927 All 446 
10-2 I C 96=49 All 5G5. 

5. Sarat Karaini Dassi v. Nagondra Nath, 19^6 
Cal G5=89 I C 1000. 

0. M. Satya Naravana Brahman v. Seetnayya, 
1927 Mad 597=100 I 0 776=50 Mad 417. 

7. Hari Singh v. Muhammad Said, 1927 L»ah 
•200=102 1 C 523=8 Lah 54. 
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execution Court and dismissed -the ap- 
plication for execution. ‘There is no 
provision in the Indian Limitation 
Act that warrants the exclusion of this 
time. Cl. 2, S. 14 of the Act had, 
as held by the Court below, no ap- 
plication to the case as the application 
for execution was not “for the same 
relief” within the meaning of that 
•clause as was the present application 
for the preparation of a final decree. 

It may be that the words “the same 
relief, should be given a liberal and 
not a narrow interpretation, but in 
view of the Division Bench ruling of 
this Court reported as 1929 All 677 
(1) we must hold that the Court be- 
low was right in holding that the case 
did not come within the purview of 
' S. 14 (2). But the Court below ex- 
cluded the time mentioned, above on 
the ground that the plaintiffs had no 
right to apply for the preparation of 
a final decree between the date on 
' which the execution Court allowed the 
application for execution and the date 
on which this Court dismissed the ap- 
plication for execution. We consider 
that the Court belo%v was wrong in as- 
suming that the plaintiffs had not the 
right to file an application for a final 
decree during the period mentioned 
above. The decree passed in their fa- 
ivour was in terms a decree under O. 
34, R. 4, Civil P. C. They were there- 
fore entitled under the law to ask for 
the preparation of a final decree and 
the erroneous order of the execution 
Court dated 22nd March 1928, could 
not be a bar to the preparation of a 
final decree on an application being 
made for the purpose. We hold there- 
• fore that time began to jun against 
the plaintiffs from the date of the de- 
fault in the payment of two consecutive 
instalments, viz., from 31st July 1925, 
and the application for the prepara- 
tion of final decree filed by the plain- 
tiffs was barred by limitation. 

But it is contended by Mr. Gurtu, 
the learned counsel for the respon- 
dents that the view taken by the Court 
below is justified by various decisions 
•of their Lordships of the Privy Coun- 
cil, and we now proceed to notice 
those decisions. The first case relied 
upon is the decision in 12 M I A 244 
<8). In that case putnee talook of 
putneedars was sold for realization of 
arrears of rent due to the zamindar 
under Bengal Regulation 8 of 1819 and 
was purchased by a third person, and 

8 Bauce Surnomoyee v. Shoosbee Mokbee Bur- 
monia, (1867-G9) 12 M I A 244=2 Sutber 173= 
2 Sar 424 (P C). 


out of the sale price the rent due 
to the zamindar was satisfied. There- 
after the sale was, on a suit being 
filed by the putneedars against the 
zamindar and the auction purchaser, 
set aside on the ground of various 
irregularities in the proceedings relat- 
ing to the sale, and it was ordered 
that ]X)ssession of the talook be res- 
tored to the putneedars, and that the 
zamindar should return the purchase 
money with interest to the auction pur- 
chaser. After returning the purchase 
money, the zamindar brought a suit 
for the recovery of the rent due to 
him. The High Court decided that 
suit, not having been brought within 
three years from the time the rent 
first became due, was barred by S. 32 
of the Act 10 of 1859. The decision 
of the High Court was reversed by 
their Lordships of the Privy Council. 
Their Lordships held that; 

"Upon the setting aside of tbis sale, and tbe 
restoration of the parties to possession, they 
took back the estate, subject to the obligation to 
pay tbe rent: and that the particular arrears of 
rent claimed in tbis action must be taken to 
have become due in tbe year in which that res- 
toration to possession took place.’* 

This case, in our judgment, is clear- 
ly distinguishable. On the sale of the 
talook the claim of the zamindar for 
arrears of rent was satisfied, and ..when 
the sale was sot aside and the za- 
mindar had to refund the money 
realized by him, a new cause of ac- 
tion did, as held by their Lordships, 
arise for the recovery of the amount 
that the zamindar had to refund. That 
this is so is apparent from the fact 
that their Lordships dissented from the 
view of the High Court that the za- 
mindar could have sued for the ar- 
rears pending the proceedings to set 
aside the sale and observed that un- 
til the sale had been set aside, the za- 
mindar was in the position of a person 
whose claim had been satisfied and 
that her suit, if instituted, might have 
been successfully met by a plea to that 
effect. In the case before us the 
amount due to the plaintiffs for which 
they prayed for a final decree was not, 
on the application for execution being 
allowed by the execution Court, paid 
to them, and therefore their claim for 
the outstanding amount remained un- 
satisfied all through. In the case be- 
fore their Lordships, there was no 
question about the exclusion of any 
time in computting the period of limi- 
tation after the period had begun to 
run. 

The second case cited on behalf of 
the respondent is the decision in 11 
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All 47 (9). The question for consi- 
deration in that case was whether a 
debt Avhich at one time was due from 
the defendant to the plaintiff, and 
which had never been paid, had been 
extinguished by lapse of time. It ap- 
pears that the defendant executed a 
sale deed of certain property belong- 
ing to him in favour of the plaintiff in 
consideration of the debt due to the 
plaintiff. But very soon aftenvards the 
plaintiff found, or alleged, that the 
deed was not in accordance with cer- 
tain conditions for which it had sti- 
pulated, and, declining to complete the 
purchase, demanded the amount t^t 
was due to him. The defendant in- 
sisted that the deed was in accordance 
with the contract between the parties 
and filed a suit for specific ^ perfor- 
mance of the contract, praying that 
the deed might be registered. The 
suit of the defendant was decreed by 
the Subordinate Judge but dismissed 
bv the High Court. The plaintiff tlien 
filed a suit for recovery of the debt due 
to him. The suit was filed more t^ii 
three years after the debt liad origi- 
nally become due but within three 
years from the date of the decision 
of the High Court. The plaintiff claim- 
ed that the amount for which the de- 
fendant liad given credit to him in the 
sale deed ought to be refunded to him. 
The dcfcndmit resisted the suit on the 
ground that it was time-barred. Their 
Lordships oveiTuled the contention of 
the defendant and observed that the 
decree of the High Court in the suit 
for specific peidormance of contract 
“brought about a new state of things, 
and imposed a new obligation on” the 
defendant. They then observed tliat in 
view of S. 65, Contract Act, the de- 
fendant was bound to restore the ad- 
vantage that he liad received when the 
contract of sale was declared to be 
void by the High Court. The advan- 
tage received by the defendant under 
that contract was the retention of the 
debt due by him to the plaintiff and, 
accordingly, the cause of action for 
the recoveiy of that debt arose on the 
date of the decision of the High Court. 
Their Lordships also made reference 
to Art. 97, Limitation Act, (Act 15 oi 
1877) that provided for an action for 
money paid upon an existing conside- 
ration winch afterwards hiils. Their 
Lordships held that the consideration 
for the retention of the debt by the 
defendant failed on the date of the 
decree by the High Court and the 

9. Passu Kuar v. Dlium Singh, (1889) 11 All 47= 
15 I A 211=5 Sar 200 (P C). 


suit, having been brought within three 
years from that date, was within time^ 
In the case before us there is no ques- 
tion about an agreement having been 
discovered to be void or a contract 
having become void or of the failure 
of any consideration, and therefore the 
case is clearly distinguishable. Re- 
liance is however placed on behalf of 
the respondents on the following ob- 
servations contained in the judgment 
of their Lordships: 

“It would be an inconvenient state of the law 
if it were found necessary for a man to institute- 
a perfectly vain litigation under peril of losing 
his property if he does not. And it would be a» 
lamentable state of the law if it were fouud that 
a debtor who for years has been insisting that 
his creditor shall take payment in a particular 
mode can, when it is decided that he cannot en- 
force that mode, turn round and say that the- 
lapse of time has relieved him from paying at- 
all.“ 

It is pointed out by the learned 
counsel that after the application for 
execution filed by the plaintiffs was al- 
lowed by the execution Court, it was 
useless for them to apply for the pre- 
paration of a fiixal decree and it is 
accordingly contended that the time 
from that date till the High Court re- 
versed the decision of the executiork 
Court should be e.xcluded in the com- 
putation of the period of limitation- 
The obvious answer to this contention 
is that the observations of their Lord- 
ships quoted above must be read with 
reference to the facts of the case before 
their Lordships and can have no ap- 
plication to cases in which the facts 
are essentially different. It is needless ’ 
to obsen'e that the attempt to apply 
judicial decisions by analogy to cases 
the facts of which are different re- 
sults in confusion and must be de- 
precated. 

Similarly the decision in 1916 P C 
96 (2) is distinguishable. In that case ^ 
the properly in dispute belonged in 
equal shares to three persons. One of 
the co-sharers filed a suit for his one- 
third share and impleaded the remain- 
ing two co -sharers as defendants to- 
the suit. The suit was contested by 
one of the defendants. The other de- 
fendant was pro forma and supported 
the plaintiff’s claim and prayed that 
his one-third share should also be de- 
creed to him. The trial Judge decreed 
the plaintiff’s claim and declared that 
the pro forma defendant was^ also en- 
titled to a decree for one-third 
in ihe property. But, on appeal by 
the defendant who contested the suit., 
the portion of the decree, which 
relief to the pro forma defendant who 
liad claimed his share in the property 
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was .set aside on the ground, among 
othea-s, that as the suit was one for 
ejectment and not a partition suit, re- 
lief could not be given, as between two 
co-defendants. The pro forma defen- 
dant then commenced an action for 
declaration of his title to his share in 
the property aiid for possession.. The 
suit was contested by the defendant 
on the ground that it was barred by 
limitation. The trial Judge gave effect 
to the plea of limitation and dismissed 
the suit. But on appeal a Bench of 
the Calcutta High Court decreed the 
suit. The Bench doubted the applica- 
bility of S. 14, Limitation Act, but 
held that as the decree of the trial 
Judge in the former suit, so long as 
it was not reversed on appeal, was 
capable of execution, the plaintiff (the 
pro forma defendant in the former 
suit) could not institute a fresh suit 
for the reliefs that he sought in the 
later suit and, accordingly, he was 
titled to deduct the period that in- 
tervened between the decree of the 
trial Judge and the reversal of that 
decree by the appellate Court. On ap- 
peal by the defendant their Lord- 
ships of the Judicial Committee “con- 
curred generally” with the reasons gi- 
ven by the appellate Court for over- 
ruling the plea of limitation and ob- 
served that limitation: 

“would equally without doubt remain in sus- 
pense whilst the plaintiffs were bona fids litigat- 
ing for their rights in a Court of -Justice. * 

It is true that no reference to S. 
14 (1), Limitation Act. was made by 
their Lordships in the course of their 
judgment, but the observ^ations quot- 
ed above do indicate that their Lord- 
ships intended to hold that the plain- 
tiff was entitled to the benefit of the 
provisions of S. 14 (1), Limitation Act. 
S. 14, however as observ’ed above, has 
no application to the case before us. 
For the reasons given above, we al- 
low this appeal, set aside the final de- 
cree passed by the Subordinate Judge, 
and dismiss the application for prepa- 
ration of final decree filed by the 
plaintiffs with costs here and below. 

K.s. Appeal alloxved. 
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Sher Bahadur Singh — Respondent. 

First Appeal Nos. 153 of 1930 and 
162 of 1931, Decided on 26th February 
1934, from decision of Addl. Sub-Judge, 
Basfci, D/- 9th December 1929. 
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(a) Hindu Law — Sanyasi — Essential cer^ 
monies include prajapatbiyesthi homan anev 
viraja homan. 

The mere fact that a person declares that he 
has become a sanyasi or that he calls himself or 
is described by others as such or wears clothes- 
ordinarily worn by sanyasis would not be suffi- 
cient to make him a perfect sanyasi. The essen- 
tial ceremonies in this connexion include the 
performance of prajapathiyesthi homan and the 
viraja homan : 1930 All 643, Foil. [P 332 C 1,2] 

Where the necessary ceremonies had not been 
performed by a person and he was married and 
lived the life of a worldly man and was possessed 
of property ; 

Held : that he was grihast gosavin and not a 
nihang sanyasi. [P 332 G 1] 

(b) Practice — Lower Court judgment on 
pure question of fact — Ordinarily appellate 
Court should not interfere — But if lower 
Court has not discussed evidence of wit- 
nesses, it may differ. 

Ordinarily speaking where the judgment of the- 
Court below is on a pure question of fact depend- 
ing on the credibility of witnesses, it is not de- 
sirable that an appellate Court should differ, but 
where the lower Court has not discussed the 
plaintiff’s witnesses at any length the appellate- 
Court may differ. [P 333 C 1] 

(c) H indu Law — Interpretation of original 
texts — Modern notions should not be en- 
grafted. 

When the original text is being interpreted, 
the conditions prevailing in ancient times should 
be investigated and modern notions should not 
be engrafted unless justice, equity or good cons- 
cience so demand. [P 336 C 1] 

^ (d) Hindu Law — Succession — Mother is- 
entitled to succeed to ber illegitimate child 
ori principle of justice, equity and good cons- 
ceince. 

On the principle of mutuality the mother 
should succeed to her illegitimate child by ap- 
plication of the principles of justice, equity and 
good conscience. An illegitimate child after the 
death of his putative father can look up to no 
one except his mother who brought him into the 
world, and an erring mother can roly only upon 
her child after the death of her paramour. The 
right of one to succeed to the property of another 
can therefore be ba^ed on the principles of jus- 
tice, equity and good conscience, and there is no 
reason why the property should by escheat go to 
the Crown;C<i.sc laiv discussed. {_PSS1 C2;P338 01] 

(e) Hindu Law — In absence of clear text 
and authority, principles of justice, equity 
and good conscience can be applied. 

In the absence of clear text and authority a 
point can be decided by applying the principles 
of justice, equity and good conscience. 

[P 333 C IJ 

K. N. Katjn, and B. C. Ghatak — for 
Appellant. 

P. I/. Banerji, Harnandan Prasad 
and Shimla Nandan Prasad — for Res- 
pondents. 

Bajpai, J ■ — This is an appeal by the 
defendant, Jagamath Gir arising out 
of a suit brought by the plaintiff Sher 
Bahadur Singh, for possession of 
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zemindari property in two villages 
Gonijot known as Shankerjot, 16 annas 
and Kundaria Ganesh, 5 annas 4 pies. 
The plaintiff*s allegations were that 
Onkar Bharthi was the absolute owner 
of the property in suit and that .he 
died leaving behind him his widow Mt, 
Murat and his mother Mt. Lakhraji, 
defendant 2. that after the death of 
Onkar Bharthi Mt. Murat entered into 
possession of the property as a limited 
owner and on her death Mt. Lakhraji, 
the mother, became entitled to the pro- 
perty. The plaint then goes on to say 
that after the death of Mt. Murat 
there were disputes regarding mutation 
in the Revenue Court and, although 
the first Court decided in favour of Mt. 
Lakhraji, the appellate Revenue Court 
decided in favour of Jagarnath Gir, 
who however was not the chela of 
Onkar Bharthi nor was the property 
a math property and Onkar Bharthi 
had no right to initiate a disciple. 
It is then stated that Mt. Lakhraji 
the second defendant has executed a 
sale-deed dated, 13th Februai^ 1928, 
in favour of the plaintiff transferring 
the plaint properly and all the rights 
appertaining thereto to the plaintifi. 

Ml. Lakhraji supported the plaintiff, 
but Jagarnalh Gir filed a written state- 
ment pleading that the property in suit 
was not the per.sonal property of Onkar 
Bharthi, but belonged to the nihang 
gaddi of math Shankerjot and has, ac- 
cording to the custom of the gaddi. been 
devolving with the office of the mahant 
upon the chela initiated by the last 
. holder of the gaddi. It was then said 
that Onkar Bharthi was like his pre- 
decessors a nihang sadhu and that 
Tagamath Gir was initialed a chela by 
Onkar Bharthi, that Onkar Bharthi 
(oulcl not take a wife nor could Mt. 
Murat, even if she was married, get 
a nght of inheritance. As regards de- 
fendant 2. Mt. Lakhraji, it was pleaded 
that slic was neither the mother of 
Onkar Bharthi nor the wife of Oudh 
Bharthi. but was a fictitious person 
from whom the plainlilT had obtained 
a fictitious sale-deed without paying 
any coiisidcraiion. In the alternative 
it wiis picncloci tlitit Oiilvn,r RliJirlhi li<iu 
<‘\ecuted a will in favour of Mt. Murat 
by virtue of which she had become 
the absolute owner of the property in 
suit, and she in her turn executed a 
will dated, IStli June 1923. in favour of 
lagarnalh Cxir and the plainlilf was 
l)y no means entitled to get the pro- 
perty in dispute. 

Upon tlicse pleadings the following 
issues were framed by the Court of 
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first instance: (1) Whether the pro- 
perty in dispute was the personal pro- 
perty of Onkar Bharthi or it was the 
property of math ? (2) Whether defen- 
dant 1 is the chela of Onkar Bharthi ? 
(3) Whether Onkar Bharthi belongs to 
the class of nihang sadhus ? If so, 
what is its effect on the suit ? (4) 
Whether there is any .special custom 
in the Shankerjot math about the de- 
volution of the math property ? If 
so, what is its effect ? (5) Whether 
defendant 2 is the mother of Onkar 
Bharthi and wife of Oudh Bharthi, and 
if so. can she legally transfer the pro- 
perty in suit ? (6) Whether Onkar 
Bharthi executed any will in favour 
of Mt. Murat and whether she had 
become absolute owner of the property 
in suit ? (7) Whether Mt. Murat exe- 
cuted a will, dated 15th June 1923, 
in favour of the defendant, and if so, 
what is its effect on the suit ? (8) 
Whether the plaintiff is entitled to any 
relief ? 

The Court of first instance has de- 
rided all the issues in favour of the 
plaintiff and has therefore decreed the 
plaintiff's suit. The defendant has filed 
the present appeal in which he chal- 
lenges the findings of the Court below. 

The first point that we have got to 
decide is whether the property in suit 
is endowed property dedicated to Shan- 
kerjot math or is the personal pro- 
perty of Onkar Bharthi. There is no 
document on the record to prove that 
the disputed property is endowed pro- 
perty nor is it so entered in any Re- 
venue Record. In the wajib-ul-arz of 
1860 Oudh Bharthi, the predecessor of 
Onkar Bharthi, described the properly 
as his personal property. In the year 
1902 one Mahadeo Bharthi brought a 
suit against Oudh Bharthi for posses- 
sion of this vcr\' property on the al- 
legation that the property was math 
property and Oudh Bharthi liad lost 
his right of being a maliant by reason 
of his misconduct. In that suit it was 
decided by the trial Court as well as 
by the District Judge that the pro- 
perty in suit was not endowed pro- 
perly and that Oudh Bharthi was the 
full owner of the property. Oudh 
Bharthi in his written statement filed 
in the above suit said that there was 
no property appertaining to any math 
out of the properly in question and 
the entire property exclusively belonged 

to the defendant who was the sole 
owner thereof. Later on there was an- 
other litigation in the year 1922 when 
Mahant Durga Bliarthi brought a suit 
against Mt. Murat in which again, a 
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claim was made by the then plaintiff 
that the property was math property. 
The High Court discussed the evidence 
-adduced in the case and dealing with 
the kaitiat mahtavi and kaifiat sherista 
Tiizamat, which were produced in that 
suit, held that those documents clearly 
proved that the property was the an- 
cestral zemindari property which had 
been acquired by the predecessors of 
the defendant in the suit. The learned 
Judges held that the plaintiff of that 
suit had failed entirely to prove that 
the property was ever dedicated to any 
math of Shankerjot and that the suit 
property was the personal property of 
Onkar Bharthi. Mt. Murat, the origi- 
nal defendant, died during the pend- 
ency of the appeal in the High Court 
and Jagamath Gir, the present defen- 
dant, along with certain other persons 
were brought on the record in her 
place. These two reports have been 
filed in the present isuit as well as we 
have come to the conclusion that they 
establish that the property in suit was 
the personal property of Oudh Bharthi 
and Onkar Bharthi. A number of plain- 
tiff’s witnesses deposed that Onkar 
Bhartlii was the owner of the suit pro- 
perty whereas none of the defendant’s 
Avitnesses had the courage to say that 
the disputed property was endowed 
property. The will by Onkar Bharthi 
in favour of Mt. Murat and the will 
by Mt. Murat in favour of Jagamath 
Gir produced l)y the contesting defen- 
dant are disputed by the plaintiff', but 
it is worthy of note that in both these 
deeds the' properly is mentioned to 
be the i)crsonal property of the execu- 
tants. rinally, there is no evidence on 
ilic record to prove the existence of 
anv math. We are therefore in agree- 
ment with the Court below that the 
suit property was the personal property 
of Onkar Bharthi and not the property 
of any math. 

The Court below after a discussion 
of the evidence and the circumstances 
in the case came to the conclusion that 
defendant 1, Jagamath Gir, was not 
the chela of Onl^r Bharthi. This find- 
ing was not specifically challenged in 
the grounds of appeal to this Court, 
unless it be considered that the chal- 
lenge was implied in ground No. 4 of 
the memorandum of api>eal which is 
to the effect that: 

“It was proved that the property in suit de- 
volved from guru to chela, which was in fact and 
in law endowed property and was not the per- 
sonal property of Onkar Bharthi.” 

We are of the opinion that if the 
appellant wanted to contest this find- 
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ing he should have said so specifically 
in the grounds of appeal. Under the 
circumstances, it is sufficient to say 
that w’c are in perfect agreement with 
the Court below and hold that it has 
not been proved that Jagamath Gir 
is the chela of Onkar Bharthi. The 
next point that w’e have got to deter- 
mine is w’^hethcr Onkar Bltarthi was a 
nihang sadhu. The Court below lias 
come to the conclusion that Onkar 
Bharthi was not a nihang isadhu, but a 
grihast goshain. The only circumstance 
to w'^hich reference has been made by 
the learned counsel on behalf of the 
appellant on this point is that Oudh 
Bharthi in his w'ill of November 1901, 
said that he had initiated a disciple 
named Onkar Bharthi w'ho w’as then of 
tender age. There is also some evi- 
dence to the effect that Onkar Bharthi 
was shaved w’hen he was initiated. This 
shaving ceremony took place when 
Onkar Bharthi w’as about 16 months 
old. as was deposed to by Mt. Lakh- 
raji, w'hcn she gave her evidence on 
3rd March 1903, in the litigation bet- 
ween Mahadco Bharthi and Oudh 
Bharthi. We may therefore take it that 
the initiation took place about 1901. 
Bhaonaih Pandey, Bhagw'an Datt, 
Hubba. Guptar and a number of other 
witnesses produced on behalf of the 
plaintiff proved that Oudh Bharthi died 
w'hen Onkar Bharthi was about 7 or 8. 
This would show' that the ceremonies 
w'hich are necessary for the initiation 
of a person as a nihang could not have 
been performed and Onkar Bharthi 
could not have been made a nihang. 
In 2 I C 385 (1), it was held that 
according to the custom of the dasnami 
sanyasis to which class the nihang 
goshain belongs: 

“Every aspirant for entrance into tlio order 
has to pass through a period of probation which 
may extend to months or even years, and during 
which period it is open to the chela to revert to 
his natural family. It is not till the perform- 
ance of the final ceremony or the Biraja Homa 
that the aspirant is irrevocably attached to the 
sect and completely severed from his family. It 
is therefore essential that the Biraja Homa 
should ha%-e been duly performed. It is not 
usual to whisper the mul mantras into the ears 
of the novice at the time of the first initiation 
though some mantras may be recited on such 
an occasion.” 

The Biraja Homa can be performed 
only : 

“When the chela has reached the years of dis- 
cretion so as to be able to realize for himself the 
full significance of the final act of the reaouncins 
o f the wo rld.” 

1. Gossain Ramdban Puri v. Gossain Dalmir 

Puri. (190'J) 2 I C 385. 
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This case was followed by this Court 
in 1930 All 643 (2), in which it was 
held that: , v 

“The mere fact that a person declares that he 
has become a sanyasi or that he calls himself or 
is described by others as such or wears clothes 
ordinarily worn by sanyasis would not bo suffi- 
cient to make him iv perfect sanyasi. The essen- 
tial ceremonies in this connexion include the 
performance of prajapathiyestlii homan and the 
[viraja homan.’ . 

There is a very interesting note by 
Warden printed as Appendix B at 
p. 433 in Steel’s: “Customs of Hindu 
Caste” giving the origin of the sanyasis 
and the ceremonies that are essential 
for initiation according to that note 
also the celebration of the viraja homan 
is essential. In Crooke’s book. 

Tribes and Castes of the Norlh-Wes- 
tern Provinces and Oudh, Vol. 2. 
p. 470, there is a quotation from Mr. 
Sherriiig who describes the mode of 

iniiialion as follows: . , 

“The candidate is generally a boy, but may be 
an adult. At the Sivaratri festival water brought 
from a tank in which an imago has been depo- 
sited is applicl to the head of the novitiate, 

which is thereupon shaved. 

The guru or spiritual guide whispers to the 

disciple the sacred text (mantra). In honoiy of 
the event, all the goshains in the neighbourhood 
as-=;nWc toselher, aud give their new mombe,- 
tlieir blessing, and a sweetmeat called 
made very large, is distributed among \hem. The 
novitiate is now regarded as a gosham but he 
does n:t become a perfect one until the vijaya 
Uoma has been performed at which a gosham 
famous for religion and learning gives him the 
original mantra of Siva. The ceremony generally 
occupies three days at Benares. On the first day, 
the goshain is again shaved, leaving a tuft on 
the head (chiindi sikha). For that day he is 
considered a Brahmin and is obliged to ^eg at a 
few houses. On the second day ho is held to bo 
a Brabmachari and wears coloured garments and 

also the sacred cord (janou). Ou 

tho i.ineu is taken from him and the headlock 
cut oil The mantra of Siva is mado known to 
him and also tho riidri gayatci (not the usual one 
dailv pronounced by Brahmins). Ho is now a 
full' goshain or vauaprasta, is romovod from 
other persons and abandons the secular world. 
Hence^forth he is bound to observe all the tenets 
of the gosbains. I'ho complete gosliains v>ho 
have performed the ceremony of the yijaya homa 
are ccyebatos. It is customary therefore for men 

'not to perform it until they are 40 

age us it involves the abandonment of then 

wives and families.” 

At the same page Crookc says that 

“coshains are both ascetics and family men. Iho 
fonner are generally known as kutichar, ashan- 
dhari or mathdhari, and the latter grihast. 

At p. 471 he has .stated that: 

“^mong the trading ROshains the mahant of 
TMir/apur who belongs to tho Gin section was for 
i longtime notorious among the merchants of 
Korthorn India. Such goshains have pract^^y 
2. Baldeo Prasad v. Arya Priti Nidhi Sabha. tOdO 
All 043=121 1 C 701=52 All 789. 


abandened all claim to living a religious life and 
exercise no priestly functions.” 

There is no evidence on the record 
of this case to show that any of these 
ceremonies were performed or that 
Onkar Bharthi had reached the years 
of discretion when he could understand 
the sigpiificance of the mul mantr^ 
and of the fact that he was irrevocably 
renouncing the world. Reference has 
been made to the fact that he was 
buried, but this circumstance alone is 
not sufficient to show that Onkar 
Bharthi had become a sanyasi or 
nihang. Janki Nath a witness on be- ^ 
half of the defendant, Jagamath Gir; 
Stated* 

“Onkar was married to Mt. Murat. The ma- 
hant who is nob married is called nihang ma- 
hant. Onkar was married to Murat and. so I 
cannot say whether he was grihast or nihang. 
The Court knows it. I am grihast. I cannot 
tell what is the difference between me and Onkar 
on the point of geihu-st.” . • r 

Every circumstance points in favour 
of Onkar being a grihast gosliain and 
not a nihang sanyasi. The necessary 
ceremonies had not been performed in 
his case; he was married and lived the 
life of a worldly man and was pos- 
sessed of property. We therefore agree 
that Onkar Bhartlii was a grihast gos- 
sain. The finding that the disputed' 
property was the personal property not 
dedicated to any math and that Onkar 
Bharthi was not a nihang sanyasi na- 
turally obviates the necessity of find- 
ing whether there is any special custom 
in Shankerjot math about the devolu- 
tion of the math property, because the 
ordinary Hindu law would govern the 
inheritance. Para. 7 of the wapb-uN 
arz of 1860 subscribed by Oudh Bharthi 

runs as follows: 

“In tho village, I have been appointed as a 
lambardar. After mo my oldest son, if bo be fit» 
should bo appointed as lambardar. If he bo un- 
fit then any other son who may be fit should bo 
appointed as lambard-av. If my lieirs be minors 
then some of my relations shall bo appointed as 
sarbarahkar to look after and protect the pro- 
perty of my sou.” 

The above citation from the wajib- 
ularz also shows that the line of suces- 
sion is not governed by any specia 
custom, that is; the devo ution from 
guru to chela as is alleged by 
nath Gir, but by the ordinaiT 
law. It was also contended m the Courts 
below that Onkar Bhar^i l^a 
cuicd a will dated, 29lh October 19ia. 
in favour of Mt. Murat ,niakmg her 
the absolute owner ot the 
and that Mt. Murat in 1Q23 

executed a will dated, 15th Ju , £ 
bequeathing the property to the 
dant and by virtue of these two deea> 
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the defendaTit is in rightful possession 
of Onkar Bharthi’s estate. The Court 
below has held against the genuineness 
of these wills. A half-hearted argu- 
ment was advanced before us in this 
connexion, but it is not necessary for 
us to say more than tliat we are in 
perfect agreement with the Court below 
that the evidence produced by the de- 
fendant to prove the will of Onkar 
Bharthi is entirely worthless, and so far 
as ‘Mt. Murat’s will is concerned, Bhu- 
leshar Lai, the scribe himself says that 
Mt. Murat died early on the morning 
of 15th June 1923, and the will was 
written out four days after her death. 

The next question that we liave got 
to decide is whether Mt. Lakhraji, who 
is impleaded as defendant 2, is the 
mother of Onkar Bharthi. The learned 
Additional Subordinate Judge has re- 
corded a finding that defendant 2 is 
Lakhraji, mother of Onkar Bharthi. It 
has been strenuously contended on be- 
half of the defendant-appellant that 
this finding is wrong. Although the 
judgment of the Court below is not 
satisfactory on this point wc have also 
come to the same conclusion indepen- 
dently and without deriving any as- 
sistance from the reasons given by the 
learned Additional Subordinate Judge. 
.Ordinarily speaking where the judg- 
Iment of the Court below is on a pure 
question of fact depending on the cre- 
dibility of witnesses, it is not desirable 
that an appellate Court should differ, 
but in the present case the Additional 
.Subordinate Judge has not discussed 
I the plaintiff’s witnesses at any length. 
‘Indeed in his judgment he does not 
mention the witnesses l>y name, but 
lonly by numbers which is not a pro- 
per method of mentioning witnesses. 
(After discussing the evidence, and 
coming to the above conclusion His 
Lordship proceeded). The next ques- 
tion that we have got to decide is 
whether Mt. Lakhraji and through her, 
her representative is entitled to suc- 
ceed to the property in dispute after 
the death of Mt. Murat, as the mother 
of Onkar Bharthi who was the last 
male owner of the property. The plain- 
tiff’s case is that Mt. Lakhraji was 
the wedded wife of Oudh Bharthi and 
Onkar Bharthi was her legitimate son. 
An issue was struck by the learned 
Additional Subordinate Judge on this 
point, but he has not recorded a find- 
ing on the same beca^use he was of 
the opinion that even if Onkar Bharthi 
was the illegitimate son, Mt. Lakhraji 
was entitled to succeed. Wc regret 
that the learned Judge left this point 


undecided and if we disagreed with 
him on the question of law that we 
shall discuss presently, we might have 
thought it desirable to remit an issue 
on the point upon the evidence already 
on the record. W^e shall consider the 
question on the assumption that there 
was not a legal marriage as under- 
stood in the present times between Mt. 
Lakhraji and Oudh Bharthi and that 
Onkar Bharthi was an illegitimate son 
according to the present acceptation of 
the term. It is not denied that Onkar 
Bharthi was the son of Mt. Lakhraji 
and we have held before that the pre- 
sent Mt. Lakhraji is that mother. What 
is how’ever strenuously argued on be- 
half of the appellant is tliat the mother 
is not entitled to succeed to her ille^ 
gitimate son. It is said that this is the 
logical result under the Hindu law as 
it stood before Manu and even after 
it underwent some changes in the times 
of Yajnavalkya and Vijnaneswara and 
was further modified by Judges in the 
present times. The contention of the res- 
pondent however is that upon a correct 
appreciation of the original texts and 
after paying due regard to the decided 
cases, there is no warrant for exclud- 
ing the mother from inheriting her ille- 
gitimate son’s property. We shall first 
mention the line adopted by the appel- 
lant in his argument. Reference was 
made at the very outset to Sarvadhi- 
kari’s Hindu Law of Inheritance (Ta- 
gore Law Lectures, 1880), p. 281, where 
the learned author says: 

“If we carefully read the extracts from IVIanu 
which we have given in another place we coino 
to the irresistible conclusion tbp.t the lino of 
succession after sons, lather, brothers, the near- 
est of kin, the remote kinsmen, the preceptor or 
the pupil has entirely closed and there is no 
room for further admission. No, Father IManu 
cannot silence the qualms of his conscience. For 
a long time he talks of a great :nany other things 
to divert his attention from the disagreeable 
subject, but the shadow repeatedly crosses his 
path, and ho can no longer keep silence. He 
gives a start, stamps his foot upon the ground 
and the fiat goes forth : 

Of a son dying childless, the mother shall 
take the estate, and the mother also 'being dead, 
the paternal grandmother shall take the heri- 
tage. As soon as his judgment is pronounced, the 
great sage turns aside his face, and thinking 
that the gainful duty was at last done, talks 
volubly of other matters and tries to forget that 
he has insulted the memory of veteran legisla- 
tors by declaring women as heirs.” 

It is therefore said that Manu could 
not have intended to allow a mother 
to succeed to the estate of her illegiti- 
mate child when it was only for the 
first time declared by him that she 
should be one of the heirs to her son. 
There can however be no doubt that 
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by the lime of Yajnavalkya it was fully 
established that a mother was an heir 
and that a son was an heir both to 
his father and his mother and in the 
Mitakshara also the mother is recog- 
nized as an heir and comes even be- 
fore the father. It is however con- 
tended that throughout the Mitakshara 
wherever a son is mentioned it is a 
legitimate son who is intended and 
similarly wherever a father or mother 
is mentioned one connected by a re- 
cognized form of marriage is intended. 
Coming to the decided cases it was 
hold in 2 All 134 (3) and in 22 All 191 
(4), that an illegitimate son of the 
throe higher classes is not an heir to 
the father according to the Hindu law 
.and this view has also been taken by 
the Madras High Court in 1915 Mad 
63 (5). It is said that in 1918 Mad 
1346 (6), the learned Judges of the 
Madras High Court have extended the 
principle laid down by their Lordships 
of the Privy Council by holding that 
the sudra father of a son from his con- 
cubine woukh on the principle of re- 
ciprocity or justice, equity and good 
conscience, inherit the estate of her 
illegitimate son and Sadashiva Aiycr, 
J., was of the opinion that he might 
possibly inherit collaterally. Comment- 
ing on 18 Cal 151 (7), the learned 
counsel for the appellant argues that 
although when it was laid down that 
two illegitimate sons might succeed to 
each other, their Lordships did not 
intend to extend the scoixi of what 
tlrey had laid down previously, but 
simply intended to hold that they would 
succeed to each other as brothers by 
survivorship on the ground that they 
were members of a joint Hindu family, 
that is to say, on the principle of 
the formation of a joint Hindu family 
and not as a matter of inheritance. 
Citing the original text of Manu to 
the effect that to the next sapinda 
the inheritance belongs, it was said 
on behalf of the appellant that it was 
laid down by their Lordships of the 
Privy Council in 1914 PCI (8). that 
sapindaship must be mutual and that 
ihc sapindas must be so related to 


3. Sarasuti v. Mannu. {1S78) 2 All 134- 

4. Roslian Siogh v. Balwaut Smgb, (IlOO) 22 AW 
101 = 27 1 A 51=7 Sar 642 (PC). 

5 ■Meenakshi v. "Muniandi Panikkan, 1915 Mad 
’o 3=-25 I (J «J57=38 Mad 1144. 

0 Subraniania Avyar v, RathwaveUi Chetty, 1918 
’ Mad 1346=42 I C 550=41 Mad 44 (FB). 

7 Jocondra Bhupati Hurrochandra Mabapatra 
V Nitvanand M^^ Singb. (1801) IS Cal 151= 

17 I A 12'^=5 Sar 506 (PC), 
h. Ramchandra Martand v. Yinayak Venkatesh, 
1014 P C 1 = 41 I A 200=12 Cal 384 (PC). 


each other that they should be sapin- 
das of each other, and it was contend- 
ed that an illegitimate son cannot be 
the sapinda of his mother, conversely 
the mother cannot be the sapinda of 
her illegitimate son, and therefore she 
cannot be an heir. It is argued that 
although the mother is not specifically 
mentioned she is still treated as a 
sapinda, and it has been made clear 
in 21 All 99 (9) and 1929 Mad 545 (10), 
that sapinda relationship dei>ends on 
a lawful marriage. Coining to the time 
of Yajnavalkya in Chap. 2. S. 2, it is 
stated that both parents (pitarau) will 
succeed to the estate of their son after 
certain prior heirs have been exhausted. 
The Benares school has made it clear 
that between the two parents the 
mother takes precedence. It is however 
pointed out that the word pitarau must 
mean parents who are legally married,, 
and in this connexion reliance is placed 
on the use of the same word in Chap. 1, 
S. 3 of Yajnavalkya, where it is stated 
that sons divide equally both the 
eftectsand debts after their two parents 
(pitrau), which it is said must mean 
parents who are legally married. When 
the texts of Yajnavalkya say that: 

"of heirs dividing after the death of the father 
let the mother also take an equal share” 
and that 

"if he (father) makes the allotments equally, his- 
wives to whom no separate property has been 
given by the husband or the father-in-law, must 
be rendered partakers of like portions” 
then it was meant that the lady should 
be legally .married. It is then pointed 
out that the case of 8 M I A 400 (11), 
proceeded more on general principles 
of justice, equity and good conscience 
rather than on Hindu law and in 8 
M I A 400 (11), their Lordships of 
the Privy Council implied that in the 
absence of a custom or usage having 
the force of law an illegitimate child 
cannot inherit the estate of his mother. 
Finally, it is contended that although, 
there is an exception which allows an 
illegitimate son of a sudra father to- 
succeed to the estate of his father and 
although on the principle of recipro- 
city or justice, equity and good con- 
science the father might succeed to 
his illegitimate son, there is no text 
which allows the illegitimate son to 
succeed to the estate of his mother, 
much less is there any text which al- 

9. Shomc Shankar Rajcndra v. Rajesar Swam 
Jangam. (1896) 21 All 99=1898 A W N 170. 

10. Rathinasabapathi Odavar v. Gopala Odayar, 

1920 Mad 545=121 I C']‘2G. , ^ 

IJ. ;Mayna Bovee v. Ootaram, (1859-Cl) ® ^ „ 

400=2 \VR 4=1 Suth 452=1 Sar 797=2 M H 
C R 19C (PC). 
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lows a mother to succeed to the estate 
of her illegitimate son. So far as Judge- 
made law is concerned, strength is 
sought from the case of 34 Bom 553 
(12), wherein it was held that the stri- 
dhan of a female devolves on her death 
upon her husband in preference to the 
son bom of her by adulterous inter- 
course. 

On behalf of the respondent, the line 
of argument adopted by his learned 
counsel is that there is no text which 
prevents an illegitimate son from suc- 
ceeding to the estate of his mother in 
any caste, nor the mother to succeed 
to her illegitimate son and there is no 
justification for holding that the mother 
should be married according to the 
present conception of marriage. It is 
said that the old Hindu lawgivers 
recognized eight forms of marriages 
(some of which received the approba- 
tion of the lawgivers and some did 
not, but all were recognized as legal) 
and twelve kinds of sons, and therefore 
there was very little room for what is 
now known as an illegitimate son. It 
was also ordained that a man of a 
superior caste could marry a woman 
of an inferior caste and provision was 
made for the sons from the wives of 
different castes in different proportions 
at the time of partition. It was how- 
ever not open for a woman of a higher 
caste to marry a man of an inferior 
caste when probably she would become 
an outcaste. Mr. Shastri, however at 
p. 665 of his book stated that a woman 
living in adultery with a man of equal 
or superior caste did not become an 
outcaste. The only restriction there- 
fore in marriage apart from questions 
of consanguinity was that marriage bet- 
ween woman of a superior caste and 
a man of an inferior caste was not 
permissible. One of the recognized 
forms of marriage was the gandharb 
form of marriage which is described 
as: 

“the voluntary union of a maiden and her lover 
which springs from desire and has sexual inter- 
course for its purpose" 

and this in modern times would be 
called mere concubinage. The son of 
such a marriage in the olden days 
would be cl legiliiTiiitc son <inci indeed 
would be the principal kind of son, 
namely, the aurasa. There were, as 
stated before, twelve kinds of sons, 
the first of whom was called the prin- 
cipal (aurasa); the remaining eleven 
were secondary and ancient Hindu law- 
prescribed variou s de vices for obtaiji- 
12 Jagannath Raghunatli v. Karayan Lai She- 
thi, (1910) 34 Bom 558=7 1 C 459. 


ing sons, even to the extent of a child 
being begotten by another person,, 
namely, by a. sagotra (this was kshet- 
raja son) or of a child being born to 
an unmarried damsel while -she was in 
her father’s house (tliis was the kanina 
son). But it must be understood that 
in these cases the putative father must 
be of the same caste. Here again it 
would appear therefore that the only 
restriction was that the caste of the 
procreator must not be lower. It is 
therefore difficult to imagine of an ille- 
gitimate child provided there was no 
degeneration on the part of the woman 
so far as the caste was concerned. 
The recognition of twelve kinds of sons 
in the ancient times is due to the fact 
that great spiritual benefit was ex- 
pected from the son. He is a putra, the 
deliverer of the soul of the father, from 
the torments of hell (put), and there 
was therefore an inordinate desire am- 
ongst the Hindus of old that a son 
should be bom who would be capable 
of performing this act of deliverance. 
Manu gives full e.xprcssion to this long- 
ing when he says: 

“By a son a man obtains victory over all peo- 
ple ; by a son’s son he enjoys immortality and 
afterwards by the son of that grandson, - he 
reaches the solar abode." 

Various kinds of marriages were re- 
cognized on principles of morality be- 
cause it was considered sinful for a 
man to have carnal connexion with a 
female and not make a decent woman 
of her, by insisting that under what- 
ever circumstances the connexion takes 
place a marriage must be deemed to 
have taken place. It is contended that 
if Onkar Bharthi had been born in 
the days of y 9 re, he would have been 
considered legitimate or principal child 
(aurasa) of Oudh Bharthi and Mt. 
Lakhraji would be deemed to have been 
married according to the gandharb 
form of marriage. The only exception 
that was made formerly was in the 
case of a son begotten on a female 
slave, that is a dasiputra and there it 
was declared that a son begotten by 
a sudra on a female slave may take 
a share by the father’s choice, but 
the son begotten by a man of a rege- 
nerate class on a female slave was not 
held to be entitled to a share even by 
the father’s choice, but only to main- 
tenance if he ^vas docile. -A.!! forms 
of marriages, excluding the Brahma 
where the saptapadi is performed and 
the asur which in rituals is allied to 
the Brahma with the exception that 
the bridegroom pays consideration foi 
the bride, aro now obsolete. We ot 
course, leave here marriages permitted 
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by custom out of consideration. All 
kinds of sons except the aurasa (ordi- 
narily understood as legitimate) and 
dattaka (ordinarily understood as ad* 
opted) are also obsolete and slavery, 
too, has been abolished. It therefore 
perhaps follows that an illegitimate 
child according to Hindu law as at 
present understood would be the offs- 
pring of concubinage and that is the 
reason why their Lordships of the Privy 
'Council have said that an illegimate 
child as distinguished from a dasiputra 
^vould not succeed to a father of a 
regenerate class, but would only suc- 
ceed to a sudra father. The contention 
of the respondent therefore is that 
there is no justification for extending 
the principle any further. It is said 
that the rule of English law regarding 
illegitimate children does not apply to 
Hindus. He is not a filius nullius as 
regarded in English law and this was 
held in 30 All 508 (13), The original 
text being that a mother succeeds to 
her son, it would follow that the 
mother could not obviously mean mar» 
lied only according to the Brahma or 
the asur form of marriage, and the 
submission of the respondent’s counsel 
is that wh.en the original text is being 
interpreted the conditions prevailing in 
ancient times should be investigated 
and modem notions should not be en- 
grafted unless justice, equity or good 
conscience so demand. Wc feel inclined 
to agree with this argument, inasmuch 
as it is based on the scheme of the 
Miiakshnra and when there is no ex- 
press text forbidding an illegitimate 
child from succeeding to the estate of 
his mother and vice versa and tvhen 
lit finds support from modern writers 
on Hindu law of great repute and by 
certain derided cases. Mr. Jogindra 
Chandra Ghosh in his pnnciples of 
Hindu Law, Vol. 1, Edn. 3, p. 69, 
'quotes a text of Vrihatparasara which 
is as follows: 

“The son begotteu by one of equal caste (the 
illenUhnato son) is the offerer of his 

moriior and is in every respect (a son to her), but 
he is nothing to the begetter, as he is born of 

lust.” 

At p. 369 he says: 

“Wc have already seen that according to the 
rule of Vrihatparasara illegitimate as well as 
le"itiinato children inherit the estate lOf a wo- 
man and if it is stridhan there is no reason to 
stjpposo that the ordinary rule of Hiudii Law 
will not api>ly.” , . 

At p. 765 he discusses the status of 
an illegitimate son and at the top of 


p. 760 sa ys: . 

18. Ram Kali v. Jamna, (1908) 30 All 508 — 5 
L J C20=100S A W N 2-20. 



“However that may be, illegitimate sons are 
heirs of their mothers according to the smritis, 
and the English Rule that illegitimate children 
have no rights whatsoever can have no applica- 
tion to Hindus Considerations of pub- 

lic policy and morality ought to determine the 
question of inheritance in these cases irrespec- 
tive of the old fictions and superstitions. I have 
shown at p. 369 that the illegitimate sons offer 
pindas to their mother and are thus related 
according to law to her and to one another and 
have thus also rights of inheritance to the estate 
of the mother and also of one another .... The 
law which makes every erring woman and her 
poor innocent children outcastes and denies 
them all rights of inheritance even among them- 
selves, cannot be considered as consistent with 
common humanity and natural justice.” 

Mr. Ghosh therefore would uphold 
the rights of illegitimate children to 
the estate of their mother on the ori- 
ginal text as well as on grounds of 
natural justice and common humanity. 
Mayne in his book on Hindu I^w, 
Edn. 9, p. 808, when speaking of ille- 
gitimate sons says: 

“It is also to be remembered that, as the En- 
glish Rule which prevents - bastards tracing to 
their father has no existence in Hindu Law, so 
the fact of illegitimacy does not prevent batsard 

brothers claiming to each other still less 

is there any absence of heritable blood as bet- 
ween bastards and their mother.” 


Trevelyan in his book on Hindu Law, 
Edn. 3, at p. 500, says: 

“Illegitimacy is not a bar to the succession of 
children to their mother’s property, but in a 
conipetition between legitimato and illegitimate 
children the rights of the former prevail.” 


Sir Hari Singh Gour in his Hindu 
Code, Edn. 3, p. 1586, says as follows: 

“Neither unchastity, as distinct from prosti- 
tution nor illegitimacy disqualifies an heir to a 
stridhan ; the reason for the fonc is the 
absence of any express disqualifying text, 
while the other is supported by express texts in 

its favour quoted under the next section 

It will be seen that under the Mitakshara Law 
of inheritance to males, only the unchaste widow 
is disqualified from inheriting to her husband, 
though under the Dayabhag, such disqualifica- 
tion is more general. But so far as regards iiy 
heritance of tlio stridhan this qualification is 
generally absent whether the heir is subject to 
the Mitakshara or Dayabhag Law.” 


Again at p. 1587 he says: 

“Abundant texts (Manu-IX 35. 38) exist in 
the early sniritis recognizing one’s natural off- 
spring and there is no authority against the 
existence of heritable blood between the woman 
and her offspring.” 

Coming to the decided cases, the 
first case which was relied on by the 
respondent was the case of 8 M I ^ 
400 (11). This was a decision by tne 
High Court of Madras on the 
of the case by the Privy Council. Cer- 
tain passages from the judgment m 
this case support the plaintiff s con- 
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tentjon. At p. 201 (of 2 M H C R) 
the learned Judges tsay as follows: 

“Certainly tbero are many passages of the 
test writers which recognize the relationship of 
the son, irregularly begotten, to his mother’s 
family.” 

Yajnavalkya quoted in the Vivada 
Chintamani, p. 283: 

“A damsel’s child is one born of on unmarried 
woman; ho is considered as the son' of his mater- 
nal grandsire. This passage clearly recognizes 
the mother and her son irregularly begotten, as 
cognate, and the Mitakshara quoting Manu 
'(Ch. 1, S. 11, Cl. 7) points out that, if tlie girl is 
married, the child, although not begotten by the 
husband, becomes his son. The 'authorities al- 
ready referred to, as to the son of concealed ori- 
gin, also bear upon this point, and seem to show 
clearly that the Hindu Law, although for obvi- 
ous reasons not recognizing as the husband’s son 
one got by a man of unequal class, nevertheless 
gives no ground whatever for supposing, that 
the circumstance of birth from illicit connexion 
severs the union between the mother and her 
son, so as not to admit of heritable blood between 

them All the passages to be found in the 

text books have reference to the right of inheri- 
'tance ex parte paterna. That from the younger 
Macnaghton, quoted in the Privy Council, is of 
that character, and it is wholly unnecessary to 
•consider whether his opinion is well or ill- 
founded. The doctrine of Strange, J., in S. 3G3 
•of his Manual is fully borne out by a dictum in 
the case quoted : 7 Sadr Dew Ud 273 (14). It was 
a suit by the daughter, born in wedlock of a 
mother who afterwards lapsed into prostitution, 
to recover from the daughters born in prostitu- 
tion the property cf the mother. The Court held 
the plaintiff’s title not made out, because the 
conduct of the mother had entirely severed her 
from her natural family, so that the plaintiff, 
the daughter born in wedlock, could not succeed 
to her. There is also the dictum that the prosti- 
tute daughters are entitled to succeed, but the 
plaintiff’s case failing this was not actually 
necessary to the decision. In ^ladras, too. it 
has never been doubted that the children of the 
prostitute succeed to the property of their 

mother Our reasoning therefore is that 

there is no authority against the existence of 
heritable blood between the woman and her ille- 
gitimate offspring.” 

The next case that was cited by the 
respondent was the case of 14 O C 234 
(15), in which the learned Judicial 
Commissioners held: 

“that property acquired by an unchaste widow 
from the brother of a man with whom she had 
lived for years as his concubine is not her stri- 
dhan in the sense in which the expression is 
used in the Hindu Law and further that the 
property so acquired by the widow goes to her 
illegitimate child and not to the members of her 
husband’s family upon whom the widow had no 
claims whatever after she began to live with her 
paramour.” 

The third case cited by the respon- 

14. Tara Munnee Dassea v. Motee Buneanee V 
Sadr Dew fJd 273. 

J.5. Maharani v. Thakur Prasad, (1911) 14 O C 
234=12 I C 778. 
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dent is the case of 1918 Mad 1346 (6), 
decided by the Full Bench of that 
Court in which the learned Judges held 
that : 

“where an illegitimate son who if he had sur- 
vived his putative father would have inherited 
his estate either alone or along with others dies 
leaving no issue, widow, or mother his putative 
father is entitled to succeed as his heir.’’ 

4 

Although this case is a direct autho- 
rity on the right of the putative father 
to succeed to the estate of his illegiti- 
mate son, but there is a very full 
discussion in the judgment on the ques- 
tion of illegitimate children generally • 
and the view that has been approved 
of is that of the co^ition between tlie 
mother and her offspring there exists 
no doubt whatever. The last case that 
was cited on behalf of the respondent 
was the case of 1920 Nag 196 (16), in 
which the Judicial Commissioners of 
the Nagpur Court after a review of 
the original texts and the decided cases 
came to the conclusion that according 
to the Hindu law an illegitimate daugh- 
ter even among the twice born classes 
inherits the property of her mother 
in preference to trespassers. It will 
thus be seen that, although the cases' 
cited by the appellant do not negative 
the right of Hindu mother to succeed 
to her illegitimate child, the cases cited 
by the respondent favour the proposi- 
tion that there is heritable blood bet- 
ween the mother and her illegitimate 
offspring, and the Oudh case quoted 
above is a direct authority for the 
contention that the illegitimate son 
succeeds to her mother, and we are of 
the opinion that on the principle of 
mutuality the mother should succeed 
to her illegitimate child. The original 
text is that the mother (not the wife 
of the father) succeeds to her son. 

In the absence of clear authority it 
has been held that the principles of 
justice, equity and good conscience can 
be applied in cases under the Hindu 
law. In 2 M H C R 196 (11), already 
quoted the learned Judges says at 
p.. 199: 

“This seems to be the rule of equity and good 
conscience, which, by our Charter, we arc bound 
to apply where no positive provision of law ex- 
ists.” 

, P- 237, the 

learned Judicial Commissioners say: 

“Tbc pro.sont case being one to which no ex- 
press provision of the Hindu Law can be made 
applicable, the Court must decide accordinc to 

the principles of justice, equity and good cons- 
cience/^ V.V..H3 

® N^g '196=56 I C 

lu Pt L R 221, 
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In 13 All 573 (17), the learned Judges 


say: 

“We cannot find amongst the authorities and 
texts cited to us any sure principle to guide us 
in this case. Under these circumstances, we 
must act on tho principles of equity and good 
conscience.’ ’ 

There is abundant authority there- 
fore in the decided cases for the con- 
tention that in the absence of clear 
text and authority we can decide a 
point by applying the principles of 
justice, equity and good conscience. 
There may he some obscure texts which 
preclude an illegitimate son from claim- 
ing rights of collateral succession and 
this may also be justified by equity 
and good conscience, but an illegiti- 
mate child after the death of his puta- 
tive fatlrer can look up to n^ one 
except his mother who brought him 
into the world, and an erring mother 
can rely only upon her child after the 
death of her T>aramour. The right of 
one to succeed to the property of an- 
other ran therefore be based on the 
principles of justice, equity and good 
conscience, and there is no reason why 


the property should by escheat go to 
the Crown. For the reasons given 
above, I would uphold the decision of 
the Court below and dismiss this ap- 
peal wi* h costs. 

Sulaiman, C. J— I agree with my 
learned brother, and v.-ould like to add 
only n few words on the right of a 
mother to inherit her illegitimate son s 
estate under the scheme of inh.critance 
as given in the Mitakshara. 

If for a moment wc confine our at- 
tention to the old law, without taking 
into account the subsequent rulings, 
the position is perfectly clear. Illc- 
gitimaev. in the sense in which it is 
now understood was not at all recog- 
nized under the ancient Hindu law. It 
could only come in if there was a 
legal impediment to marriage or the 
order of the castes was infringed by a 
woman of a higher caste marrying a 
man of a lower caste. So, as the man 
and the woman belonged to the same 
caste and there was no legal impedi- 
ment to marriage, cither on account of 
blood relationship or on account of the 
woman being already married, any 
union bctwcou the two was recognized 
as a vnlid marriage. Indeed, besides 
eight different forms of marriage there 
were numerous other forms of 
ria“e rendered valid by custom like 
karao. sagai, etc. To these may now 
he added marriages recognized by sta- 
tute. Four these were ap prove d 
iT KacP):i. Kishan V. Raj K uar, (ISU 1) 13 All 573 
= 1B01 A W N 157. 


forms of marriage and the remaining- 
four disapproved forms. But all the* 
same, even the latter were recognized 
as good marriages. They included the- 
forcible capture of a woman as also the- 
keeping of a woman raped while asleep* 
or intoxicated: see 1926 All 1 (18)- 
Six out of the eight recognized forms 
of marriage are now obsolete, unless 
they are sanctioned 'by custom. The- 
recognition of these various forms 
merely implied that the performance- 
of marriage ceremonies was not ab- 
solutely essential, and that even in 
the absence of such ceremonies sexual 
union would amount to marriage pro- 
vided there was no legal impediment 
on account of relationship or caste. 
With the progress of time the need 
for such ceremonies was felt and mar- 
riages without such ceremonies ceased* 
to be recognized and so such forms 
became absolete. 

Coming to sons, there were no less 
than 12 varieties (in reality 13) of sons 
that were recognized. The reason for 
the anxiety to recognize all sorts of 
sons was the spiritual efficacy which 
the existence of a son conferred on the 
father: 

“Because the son delivers lus father from the- 
hell called put therefore he has been called putra 
deliverer from put, by the self Existent One 
Himself ; (Manu 9. 13S).” 

The hell consisted of the cutting off 
of one's line; and inasmuch as the son 
resiored the line, he was the deliverer 
from hell (Dayabhag). The issue from 
any of the eight forms of marriage ^yas• 
the aurasa or legitimate son, being 
bom of a legal wife. A woman of 
equal caste, espoused in lawful wedlock 
is a legal wife: and a son begotten 
(by a husband) on her, is a true and 
legitimate son; and is chief in rank 
(Mitakshara, Chap. 1, S. 11, ph 2). 
The other varieties of sons were not 
bom from both liusband and wife, and 
included the son of an appointed 
daughter, the son of two fathers, a. 
son begotten by a Sagotra (Idnsman) 
or by any other (person not of lower 
caste) and the son of hidden origin,, 
when secretly brought forth in the lius- 
band’s house, provided that the father, 
though his identity be not ascertained, 
must have belonged to the same caste. 
PI. 7 of this S. 11, is of particular 
importance: ^ . 

“A damsel's child (kanin.i) is tho offspring ot 
an unmarried woman by a man of equal las 

restricted in the preceding instance) ^ ‘'"J* 
son of his maternal grandfather, provided bo be 
unmarried and abide in her father’s ho uce. But. 

is. Kisiinn Dei v. bheo Paltau, 1926 All 1—90 I 

C 358=1S All 12G. 
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if she be married, the child becomes the son of 
her husband.’* 

It is not necessary to mention the 
remaining varieties. The rest were the 
adopted son, the son purchased, the 
self-given son, the son accepted while 
yet in the womb and received Nvith 
the bride and a deserted son forsaken 
by his parents (pi. 1). It is accordingly 
clear that if an unmarried girl had 
connexion with a man of equal class 
and gave birth to a son, he was re- 
garded as- the son of the mother’s 
father. Although according to present 
notions he would be an illegitimate 
child, yet he was regarded in the 
Mitakshara as the son of his maternal 
grand-father and a fortiori the son of 
his o\%Ti mother who gave birth to him. 

It would therefore seem that with 
these numerous varieties of marriages 
and still more numerous varieties of 
sons, there was no question of any 
illegitimacy unless there was a legal 
impediment to marriage on account of 
relationship or infringement of the rule 
of caste. Manu recognized that the 
first six sons were both heirs and kins- 
men, while the last six were only kins- 
men and not heirs (Mitakshara, Chap. 1, 
S. 11, pi. 30). PI. 39 recognized the 
damsel’s son, the son of hidden origin, 
the son received with the bride and 
the son by a twice-married woman as 
being of like class through their na- 
tural father. PI. 40 laid down that 
issue procreated in the direct order of 
castes were comprehended under legi- 
timate issue. PI. 41 went even further 
and recognized the son by a sudra 
wife as legitimate, though he was en- 
titled to only a tenth part of the 
estate. S. 12 laid down the rights of a 
son by a female slave (dasi putra) born 
of a sudra father. He was allowed a 
share by the father’s choice, and if the 
father be dead, he would get a share 
by right. But it was made clear that 
the son begotten by a man of a re- 
generate class on a female slave did 
not obtain a share even by the fatheris 
choice. 

Thus the main principle was that the 
rule of caste should not be broken. It 
was only in the case of a female slave 
born of a man of a regenerate class 
that the child was not entitled to a 
share in the father’s estate. Chap. 2 , 
S. 3, pi. 1, recognized the right of 
the two parents (pitarau) to succeed 
to the property. The mother was even 
given preference. Thus, under the strict 
Hindu law, as laid down in the Mitak- 
shara, there could be no manner of 
doubt whatsoever that the mother of a 


child bom of a person of her own 
caste, even though both man and wo- 
man were regenerate, was entitled to 
succeed to her son’s estate. Indeed, 
in such a case the union was one of 
the recognized forms of marriage and 
the son was a legitimate son, and in 
fact came within the category of the 
aurasa sons, the chief in rank. But 
the position has been considerably 
modified in view of the fact that many 
forms of marriage and varieties of sons 
are absolete, in the sense that, unless 
allowed by custom, they are not recog-^ 
nized by law. The question of legiti- 
macy has therefore come into promin- 
ence and the issue bom of an un- 
recognized connexion cannot be re- 
garded as a legitimate son at all. The 
son of a permanent concubine would 
therefore now be an illegitimate son. 
Another change that has been b' ought 
about by modem conditions is the abo- 
lition of slavery. There can no longer 
be any dasi putra in the strict sense 
of that word. 

Now, coming to the case law, their 
Lordships of the Privy Council have 
laid down in unmistakeable terms that 
illegitimate children begotten by a re- 
generate man are not entitled to inherit 
the father’s estate, but are entitled to 
maintenance only, 7 M I A 18 (19) 
and 22 All 191 (4). It is therefore 
clear that there is now no legal tie and 
no relationship recognized by law bet- 
ween an illegitimate son and his father. 
A Full Bench of the Madras High 
Court in 1918 Mad 1346 (6), has ruled 
that where an illegitimate son who, 
if he had survived his putative father, 
would have inherited his estate either 
alone or along with others dies leaving 
no issue, widow or mother, his putative 
father is entitled to succeed as his 
heir, I should like to reserve my opi- 
nion on this point which does not arise 
in the case before us. 


Their Lordships of the Privy Council 
have not ruled that there is no rcla- 
tionsMp between the illegitimate son 
and his mother. In the case of the 
father when there is no legal marriage, 
there is no presumption of paternity! 
Accordingly there is an amount of un- 
certainty as to the parentage. But the 
birth of the child from the womb of 

. _ can be ascertained with 

certainty. It would therefore seem that 
even if the illegitimate child does not 
succeed to the estate of his father 
It d oes no t necessarily follow that he 


V m 
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should not succeed to the estate of his 
mother. As a female slave no longer 
exists and concubinage cannot now be 
recognized as marriage, their Lordships 
of the Privy Council have held that 
the son of a .sudra by a kept mistress 
of the one of the lower castes, in per- 
manent or continuous concubinage, 
must now come in the category of a 
son of a sudra born of a female slave, 
within the provisions of Chap. 1, S. 12 
of the Mitakshara. Such a person is 
treated in all respects as if he were 
bom of a female slave; and his mother, 
a permanent concubine, is treated as 
such. In other words, a dasi (female 
slave) is now taken to include avar- 
udha who is, strictly speaking, a mere 
concubine. Of course, when the con- 
cubinage is not permanent or con- 
tinuous, there would be no analogy 
between a concubine and a female 
slave. Lven in the case of a female 
slave it was necessary that she should 
live in the house with the family. The 
case of a permanent concubine, though 
living in a separate house, is not dis- 
similar. 

But as the only question before us 
is whether a mother can succeed to 
her illegitimate child, I should like to 
confine myself strictly to this one point. 

I would answer the question in the 
affirmative for the following reasons: 

(1) Chap. 11, S. 3, pi. 1 of the Mitak- 
shara is general in its terms and gives 
the right of succession to parents. It 
does not confine inheritance to the 
mother who has been lawfully married 
to the father. The regenerate father is 
now cut oft under the Privy Council 
n.ilings, but the mother has not been 
so cut off. The only serious difficulty 
is that the word pitarau (two parents) 
used in the section, is also used in the 
Chapter dealing with partition where a 
mother also gets a share. In that cliap- 
ler the mother must necessarily be a 
legally wedded wife and not a mere 
concubine or kept mistress. 

f2'‘ There is no express text in the 
Mitakshara laying down that a mother 
should not succeed to her illegitimate 
child. Distinctions were drawn in 
Chap. 1, Ss. 11 and 12. between the 
son bom of a sudra wife and the son 
bom of a female slave, so far as the 
'mhcrilancc to the father’s estate is 
concerned; but no such distinction is 
attempted to be drawn in Chap. 11, 

S. 3, where the parent’s right to suc- 
ceed is mentioned. 

(3) Under the old Mitakshara Law 
the mother would undoubtedly have 
succeeded to her son bom in the cir- 
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cumstances in which we would now 
regard him as an illegitimate son. The 
son referred to in S. 3 would have 
included issue bom out of any of the 
eight varieties of marriage. 

(4) Some forms of marriage, unless 
recognized by custom, have become 
obsolete. But the relationship of the 
legitimate child \rith his own mother 
who gave birth to him is not extinct. 
The law does not recognize any rela- 
tionship between the regenerate father 
and his illegitimate son; but the same 
cannot be said as to the relationship 
between the mother and her Dlegiti- 
mate son. 

(5'' Their Lordships of the Privy Coun- 
cil have not expressly ruled that the 
mother is also disqualified from inherit- 
ing the estate of her illegitimate son. 

(6) There are some Indian authori- 
ties in support of the converse right 
of the illegitimate child to succeed to 
his mother’s estate, and there is no 
direct authority negativing the right 
of the mother to succeed to her ille- 
gitimate son. 

(7) And lastly, the succession of the 
mother to her illegitimate son is not 
only in consonance with the scheme of 
inheritance under the Mitakshara Law, 
but is also in accordance with the prin- 
ciples of justice, equity and good con- 
science. The erring mother had after 
all given birth to the child and bred 
and brought him up. She was the 
only person on whom the son, while a 
minor, was dependent, and she might 
well in return expect support from him 
in her old age; and therefore also suc- 
ceed to his estate if she survived him. 
The English Common Law doctrine of 
treating an illegitimate son as filius 
nullius is not applicable to Hindus. On 
the other hand the inheritance of a 
mother to an illegitimate child is not 
unknown in India. Where such a cus- 
tom exists a Hindu mother and her 
illegitimate son would be heirs to each 
other. Although the point has no bear- 
ing on the ciuestion, it may not be 
altogether out of place to mention that 
under the Sunni Law, although an ille- 
gitimate child and his father are not 
related in law and are therefore incom- 
petent to inherit from each other the 
mother and her illegitimate offspring 
are competent to do so. 

I would therefore hold that even if 
Oudh Bharthi and Mt. Sukhraji, both 
being goshains, were not sudras, or 
even if sudras,^ she was not his per- 
manent concubine. Onkar Bharthi be- 
ing her illegitimate child by Oudh 


1935 

Bharthi, she is entitled to succeed to 
the estate of Onkar Bharthi. 

K.s. Appeal dismissed. 
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SULAIMAN, C. J. AND BAJPAI, J. 

Har Narain and others 

V. 

Hoshiar Singh and others 

Criminal Bef. No. 370 of 1934, De- 
cided on 11th December 1934, from order 
of Sess. Judge. Meerut, D/- 20th March 
1934. 

Criminal P. C. (1898), Ss. 195 and 164 — 
Magistrate recording statement under S. 164 
is “Court” — Offence committed under S. 193, 
I. P. C., cannot be taken cognizance of 
without complaint in writing — Penal Code 
(1860), S. 193. 

A Magistrate recording statements under 
S. 164, Criminal P. C. is a Court within the 
meaning of S. 195, Criminal P. C. Hence cog- 
nizance of the offence punishable under S. 193, 
I. P. C. when it was alleged to have been com- 
mitted in the proceeding under S. 164 in the 
Court of a ilagistrate cannot be taken without a 
complaint in writing of such Courier some other 
Court to which it was subordinate; 1926 All 30 
and 1925 All 737, Rel. on. [P 342 C 1] 

Order. — In this case complaints were 
filed under S. 193, Penal Code, against 
the applicants in respect of previous 
statements made by them under S. 164, 
Criminal P. C., before a Magistrate. 
The Magistrate had not himself filed 
any complaint. The accused took ob- 
jection that the Court had no power 
to take cognizance of the offence with- 
out such a complaint, but his objec- 
tion was rejected surnmarily on the 
ground that S. 195, Criminal P. C.. liad 
no application. The learned Sessions 
Judge is of the opinion that the pro- 
secution of the applicants is barred by 
the provisions of S. 195, Criminal P. 
C. As no direct case on this point was 
cited before the learned Single Judge, 
the case has been referred to a Di- 
vision Bench. 

Section 195 (1) (b) provides that no 
Court shall take cognizance of any of- 
fence punishable under S. 193, Penal 
Code, when such oficnce is alleged to 
have been committed in, or in rela- 
tion to, any proceeding in any Court, 
except on the complaint, in writing of 
such Court or of some other Court 
to which sucli Court is subordinate. 
Then Sub-S. (2) provides tliat the 
term “Court*' includes a civil, revenue 
or criminal Court, but does not include 
a registrar or sub-registrar under the 
Indian Registration Act, The 

main question therefore is whether the 
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recording of the statement under S. 
164, Criminal P. C., before the Ma- 
gistrate was a proceeding in a Court 
within the meaning of the section. 

Now the word “Court” has not been 
defined in the Code, nor in the Ge- 
neral Clauses Act. There is a defini- 
tion in S. 3, Evidence Act, where 
Court includes all Judges and Magis- 
trates, and all persons, except arbitra- 
tors, legally authorised to take evi- 
dence. But this definition cannot di- 
rectly apply to the word “Court” used 
in the Criminal Procedure Code though 
it may be some guide. S. 6 of the. 
Code lays down that Magistrates con- 
stitute one of the classes of criminal 
Courts. Even a Bench Magistrate, who 
is invested with first class powers, has 
■ the ordinary powers of a Magistrate 
of the first class as enumerated in 
Sch. 3, which include power to record 
statements under S. 164. 

It is significant that S. 195 (1) (b) 
refers to “any proceeding,” and is not 
confined to a judicial proceeding. It 
is therefore not necessary for its ap- 
plication that the Court should be en- 
gaged in a judicial proceeding. It is 
also clear from Sub-S. (2) that the 
term “Court” in this section is used 
in a very wide sense. The word “in- 
cludes” indicates that there nray be 
Courts other than civil, revenue or cri- 
minal Courts. That the use of the 
word “includes” is deliberate is obvi- 
ous from the circumstance tliat the 
legislature has by amendment substi- 
tuted this word for the old word 
“means” which was much narrower in 
scope. Again, from the fact tliat it 
was thought necessary to exclude a 
registrar or sub-registrar from the 
scope of the term “Court,” and a 
special exception has been made, it 
follows that the legislature consider- 
ed that, but for such an exception, a 
registrar or sub-registrar would be in- 
cluded in the term “Court.” In 1926 
All 30 (1) and 1925 All 737 (2), it 
was held that the term “Court” has 
a wider meaning. 

Now a Magistrate under S. 164, Cri- 
minal P. C., docs not act mechanically 
merely as a ministerial officer. He can 
record a statement or confession made 
to him in the course of an investiga- 
tion as well as before the commence- 
ment of an enquiry or trial. The state- 
ments are to be recorded in the man- 
ner prescribed for recording evidence, 

1, Kanhaiya Lai v. Bhagwan Das, 1926 All 30= 

89 I 0 1053=26 Cr L J 1485=48 All 60. 

2. Bilas Singh v. Emperor, 1925 All 737=89 I C 

630=47 All 934. 


Har Narain v. Hoshiar Singh 
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The Magistrate has not only to warn 
the person making a confession, but 
is prohibited from recording such con- 
fession unless, upon questioning the 
person making it. he has reason to 
believe that it was made voluntarily. 
He has also to make a memorandum 
that he believes that the confession 
.was voluntarily made. The Magistrate 
is therefore to exercise his judgment 
and has to be satisfied tliat the con- 
fession is voluntar>^ 

In these circumstances it is very 
difficult to hold that a Magistrate 
recording statements under S. 164, Cri- 
mmal P. C., is not a Court within the 
jnieaning of S. 195, Criminal P. C. It 
(is not neccssao'^ to decide in this case 
I whether the proceeding before liim is 
a judicial proceeding, for S. 193 ap*- • 
plies both to a judicial and to “any 
other case.” We are therefore of opi- 
nion that the Special Magistrate who 
has convicted the accused had no au- 
thority to take cognizance of the of- 
fence pitnishablc under S. 193, Penal 
Code, when it was alleged to have 
been committed in the proceeding un- 
der S. 164 in the Court of a Magis- 
trate without a complaint in writing 
of such Court or some other Court 
to which it was subordinate. We ac- 
cordingly set aside his order dated 
22nd February' 1934. 

K.S. Order set aside. 
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Bi:nnet, J. 

Jtani Charan Das Defendant 
plica nt. 


1— Ap- 


v. 


Ml. Nazeera7i and another — Plaintiff 
and Defendants— Opposite Parties. 

Civil Rovn. No. 3G5 of 1934, De- 
cided on 12tl» Dcc('ini)er 1934, a.i'ainst 
order of Asst. Collector First Class, 
I^b'iadabad, D^- 3ist Aiif^ust 1932. 

(a) Agra Tenancy Act (1926), S. 220 
Theka for certain period — Sale by zanr»indor 
of right to receive Theka money for future 
period -- Suit by assignee lies in revenue 

Court. 

Whore a /ainindar has marie a ThcKa and 
FU b'l’n non 1 1 Y he OMCoutes a sale deed assigning 
Ins riKhl- to retcivo the 'J'hcUa money for a 
fn tu re iioriod and assignee sues for arrears, the 
etfect of the sale deed and of the theka is that 
the plainlifT is the person to whom the theke- 
(lar's rent is p.ivah e for the particular period 
and accordiuglv' the plainlill U in the position 
of a lessor for tboi-o jears and entitled to bring 
a suit against the ihckedar in the revenue 
Court in accordance with S. 2*20 of 

[1* 34o O IJ 


(b) Transfer of Property Act (1882), S. 6 (e) 

Transfer of right to receive theka rent for 
future period is not invalid. 

The transfer by the zamindar of his right to 
receive rent for future period is not merely of 
the right to sue but of the right to receive the 
theka rent. If that rent is not paid, then no 
doubt the transferee has a right to sue. The 
transfer is not merely of the right to sue and is 
not invalid under S. 6 (e) of the Act. 

[P 343 C 1] 

S. C. Das — for Applicant. 

Shabd Saran — for Opposite Parties. 

Order. — This is an application in ci- 
vil revision in which the only ground 
argued was one of jurisdiction the al- 
legation being that the trial Court 
had no jurisdiction to entertain the 
suit. I should have thought tliat the 
relief asked would be the usual one 
that the plaint should be returned un- 
der these circumstances to the plain- 
tiff for presentation to the proper 
Court but the relief asked in this re- 
vision is that this Court will dismiss 
the suit. That would be impossible if 
this Court agreed that the trial 
Court had no jurisdiction. Another 
point to be noted is that the decree 
in question was passed by an Assis- 
tant Collector dismissing the suit of 
the plaintiff and directing the parties 
to bear their own costs. The plain- 
tiff has not brought this application in 
revision but the application in 
revision is brought by Ram Charan 
Das, defendant, and he again asks the 
Court to do what the lower Court has 
already done, that is, to dismiss the 
suit. The trial Court had found that 
the deed of sale was executed prema- 
turely and before the theka money had 
fallen due. This finding. I am told, 
has been reversed by the District 
Judge in first appeal and the District 
Jud.ge has remanded the suit to the 
trial Court for rehearing. The object 
of this revision apparently is to get 
a decision from this Court that the 
District Judge was wrong in 
his order although that order 
of the District Judge cannot be the 
subject of a revision by this Court 
and is not now before this Court. 
The circumstances are that a theka 
was made for ten yciirs beginning 
with 1332 Fasli by defendant 2 to de- 
fendant 1. the applicant in revision. 
Defendant 2 the zamindar at a later 
date on 1st November 1930 execut- 
ed a sale deed assigning the right to 
receive the theka money for the two 
years 1338 and 1339 Fasli to the plain- 

lilt. , . . 

The plaintiff has brought a suit for 

arrears of theka money. The question 
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was whether such a suit would lie in 
the Revenue Court. S. 220, Agra Te- 
nancy Act, lays down that a suit by a 
lessor against a thekadar will lie in 
the Revenue Court. It is contended 
for the applicant that the applicant 
is not the lessor. S. 3 (6) explanation 
states that where the word “land- 
holder” is used with reference to a 
thekedar it means the person to whom 
the thekedar’s rent is payable. I con- 
sider that the effect of the sale deed 
and of the theka is that the plaintiff 
is the person to whom the thekedar’s 
rent is payable for the two years 1338 
and 1339 Fasli and accordingly that 
the plaintiff is in the piosition of a 
lessor for those years and entitled to 
bring a suit against the thekedar in 
Ithe Revenue Court in accordance with 
S. 220, Agra Tenancy Act. Some fur- 
ther argument was made that the sale 
deed would be contrary to the provi- 
sions of S. 6(e), T. P. Act, because the 
sale deed was executed before the the- 
ka money for the years 1338 and 1339 
fell due. heamed counsel argued that 
in these circumstances this was a 
transfer of a mere right to sue. I con- 
isider that the transfer was not mere- 
ly of the right to sue but of the right to 
receive the theka rent. If that rent was 
not paid then no doubt the transferee 
had a right to sue. But the transfer 
was not merely of the right to sue 
and was not invalid under S. 6 (€)> 
T. P. Act. No ground has been shown 
for interference in this revision. I dis- 
miss the application with costs. 

Application dismissed. 
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KisCH and Rachhpad Singh. JJ. 


Messrs. Radha Kishen Beni Prasad 
Applicant. 

V. 

]\lessrs P. B' ^ aitly Sc Co. and others 
'Opposite Parties. 

Civil Revn. No. 342 of 1934, De- 
cided on 11th December 1934, against 
order of Sub-Judge, Budaun, D/- 31st 


^S’civfl'^P C.{1908), O. 21, R. 58-Third 

party c.nnot object to attachment being 
made before attachment is aclually made. 

The only method by which a third person can 
•object to an attachment is to Bio objections after 
the attachment his been made. He can come 
to Court and file objections -'Ber the provismns 
T? O 21 There is nothing m the Civil 

Procedure Code which allows a tliird party to 
Jome forward with objections before an^attacb- 

nnent has been made. 


(b) Civil P. C. (1908), S. 115 and O. 21, 
R. 58 — Court disallowing decree*holder» 
prayer to attach property of judgment-debtor 
without adequate reasons by allowing ob- 
jections of third party before attachment ^is 
effected — High Court should interfere in 
revision. 

A decree-holder has a right to ask that the pro- 
pertv of the judgment-debtors should be attached 
in execution of his decree; and where without 
any adequate reason whatsoever the Court below 
has disallowed the prayer and allowed the objec- 
tions of a third party before the attachment is 
made, the matter is not purely technical and the 
High Court should interfere in revision. 

[P 845 O 2] 

K. Yerma and Jwala Prasad Bhargava 
— for Applicant. 

B. E. O’Conor, S. N. Sen, ‘ N. P. As- 
thana, Shiva Prasad Sinha, Ram Nama 
Prasad and A. M. Gupta — for Opposite 
Parties. 

Rachhpal Singh, J. — This is a revision 
application by the decree-holders aris- 
ing out of execution proceedings. The 
decree-hoMers obtained a decree against 
Messrs. P. L. Jaitly & Co., and the 
Budaun Electric Supply Co., for a 
sum of Rs. 54,211-10-9. This decree 
was passed by the Calcutta High 
Court. The decree-holders got the de- 
cree transferred to Budaun District and 
then put in an application for execu- 
tion in the Court of the Subordinate 
Judge of Budaun. The prayer was that 
the property owned by the Budaun 
Electric Supply Co., mentioned in a 
list attached to the application for exe- 
cution should be attached. The Court 
ordered that notices should be issued 
to both the judgment-debtors. It ap- 
pears that one Mr. Raghunath Prasad 
Tandon came forward and filed ob- 
jections and pleaded that the property 
of the Budaun Electric Supply Co., 
should not be attached for the reasons 
given by him in his application. The 
decree-holders opposed this application. 
The plea taken by. the decree-holders 
was that as no attachment had taken 
place. Mr. Tandon was not entitled 
to file any objection and therefore those 
objections were premature. The learned 
Subordinate Judge allowed the objec- 
tions on the ground that it was a 
peculiar case and the circumstances 
were somewhat extraordinary. Against 
that order the dccrce-holdcrs have pre- 
ferred this revision application. 

Before we proceed to discuss the 
question about the correctness or other- 
wise of the order passed by the Court 
below, jt is necessary to state here very 
briefly the circumstances under which 
Mr. Tandon came forward with his ob- 
jections. It appears that Messrs. Jaitly 
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& Co. made an application to the Local 
Government asking that they should 
be granted a license for supplying elec- 
tric energy to the towTi of Budaun. 
This application was granted and a 
license was issued to Messrs. Jaitly & 
Co. This firm started a company styled 
“The Budaun Electric Supply Co. Ltd.” 
Messrs. Jaitly & Co., became its ma- 
naging agent. Somehow or other the 
plant could not be received in Budaun 
within time, and therefore the Govern- 
ment revoked the license which had 
been issued by them. The firm of 
Messrs. Jaitly & Co., made certain re- 
presentations to the Government ask- 
ing that the license should be renewed, 
but in that attempt they were un- 
successful. Under some arrangements 
the firm styled “Messrs. Kishorc Chand 
Shiva Charan Lai” advanced a large 
sum of money and undertook to carry 
on the business of the Electric Supply 
Co. This arrangement was made by 
this firm with Messrs. Jaitly & Co., 
under which a large sum of money was 
advanced. Eventually the Government 
decided that the license should be 
granted to the firm of Messrs. Kishore 
Chand Shiva Charan Lai. Negotiations 
are still going on and the proposed 
sale of the assets of the Budaun Elec- 
tric Supply Co., has not yet been made 
in favour of the firm of Kishore Chand 
Shiva Charan Lai. Mr. Raghunath Pra- 
sad Tandon had been appointed the 
local manager of the Budaun Electric 
Supply Co. by Messrs. Jaitly & Co.^ 
With the permission of the Government 
he is now carr>'ing on the business 
there. As no sale has been made as 
yet in favour of the firm Messrs. Kis- 
hore Chand Shiva Charan Lai, their 
position is that of creditors of the com- 
pany to >v'honi they have advanced some 
money. 

The question for our consideration 
is whether the learned Subordinate 
Judge was right in allowing the objec- 
tioni»of Mr. Tandon. Wc have heard the 
learned counsel on both sides and wc 
arc clearly of opinion that the view 
taken by the learned Subordinate Judge 
is not correct. Admittedly the decree- 
holders obtained a decree against the 
Budaun Electric Supply Co., and they 
were entitled to e.xecute that decree. 
They had made an application asking 
for the attachment of the property be- 
longing to one of their judgment-deb- 
tors. that is, the Budaun Electric Sup- 
ply Co. The Court was bound to allow 
this prayer and to attach the property. 
If the property did not belong to the 
judgment-debtor, then it was open to 


the person claiming to be the owner 
of the property to come forward anct 
file objections. The only method by 
which a third person can object to art 
attachment is to file objections after 
the attachment had been made. He 
can come to Court and file objections- 
under the provisions of R. 58, O. 28, 
Civil P. C. There is nothing in the 
Ci\dl Procedure Code, which allows 
third party to come forward with ob- 
jections before an attachment has been 
made. The reason is vei'y obvious. So* 
long as an attachment has not been 
made, no one can come foi^vard anef 
say tjfiat anything has been done wliicK 
gives him a cause of action to come to 
Court. It is only after the property 
has been attached in pursuance of an 
application for attachment made by the 
decree-holder that a third party would! 
•have the right to come foi^vard and 
say that the property should not have 
been attached on the ground that it 
belonged to him and not to the judg- 
ment-^debtor. At this stage it is al- 
together unnecessary to consider what 
the position of the opposite parties is,. 
They might be mortgagees or they 
might be debenture-holders or tliey 
might be purchasers of the assets of 
the Budaun Electric Supply Co. This 
question can only be determined after 
an attachment lias been made. If then 
the objectors come forward, they will 
be required to show what their title 
is and then the applicants will have 
the right to show on what ground they 
keek to enforce the attachment against 
(he attached property. Then the mat- 
ter will be judicially determined. In 
the present case as no attachment had 
been made, the learned ^ Subordinate 
Judge was clearly wrong in permitting 
objections to be filed. They should 
have been throvTi out on the ground 
that there had been no attachment and 
therefore the objectors liad no locus 
standi to come forward and make an 
application to the Court. The learned! 
Subordinate Judge, as would appear' 
from his order, was aware of this diffi- 
culty. In his order he states tliat it 
is true that 

“ordinarilv an objector is to come to Court after 
the attachment of the property has taken place, 
but tho present matter is not so ordinary." 

The rule of law is, as we have al-( 
ready explained, tliat objections can, 
only be filed after an attacliment has 
taken place and we liave not been 
showTi any law or decided ^ses in 
wliich it might have been laid down 
that in certain cases it may be . 

to an objector to come and file his 
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lobjections before an attachment has 
I taken place. The reason which led the 
jleamed Subordinate Judg:e to allow the 
objections is mentioned by him in his 
judgrment and it is that nobody can 
work the undertaking: who is not per- 
mitted to do so by the Local Govern- 
ment., He remarks tliat if the attach- 
ment were made: 

“it might bo that the undertaking would have 
come to a standstill thus causing great incon- 
veiuence to the general public." 

We do not think that he was right 
in taking tliis view. Nobody suggests 
in this case and no occasion lias arisen 
as yet for making a suggestion of tliis 
kind that the decree-holders should be 
permitted without the permission of the 
Local Government to carry on the busi- 
ness of the Budaun Electric Supply 
Co., nor is there any question of public 
suffering or any inconvenience by the at- 
tachment. This question may arise 
when the property has been attached 
and the decree-holders ask for the sale 
of the property. But unless an attach- 
ment has been made, no such question 
can arise. It may not eventually be 
at all necessary for the decree-holders 
to put the property to sale. But they 
can insist that their interest should be 
safe-guarded against any subsequent 
dealings by the judgment-debtors and 
apply for an order of attachment. If 
an order of attachment is passed, it 
protects their interest and therefore the 
decree-holders are certainly entitled to 
ask that the property should be at- 
tached. S. 28, Electricity Act (9 of 
1910), does not in any manner affect 
the application before us. It lays down 
that : 

“no person other than a licensee shall engage in 
the business of supplying energy except with the 
previous sanction of the r>ocal Government and 
in accordance with such conditions as the Local 
Government may fix in this behalf and any 
agreement to the contrary shall be void." 

No occasion for the application of 
this section has arisen. It is quite pos- 
sible that after the attachment the de- 
cree-holders may successfully obtain 
I>crmission from the Government to 
carry on the business. It is equally 
possible that they may ask the Court 
below to appoint the firm of Messrs. 
Kishore Chand Shiva Charan Lai, to 
act as receivers in the case. That 
would, in no way, interfere with the 
work of the company and at the same 
time the interest of the decree-holders 
would be protected. There is also the 
third possibility that after the attach- 
ment the parties may come to an 
agreement under which their differen.ces 
may be settled. However all these 


questions can only arise after the at- 
tachment and we are therefore of opi- 
nion that the Court below should have 
passed an order of attachment. 

The learned counsel appearing for 
the respondents has strongly urged be- 
fore us that we should not interfere 
with the order passed by the Court 
below in revision. He has relied on cer- 
tain authorities cited by Mulla in his 
Civil Procedure Code, Edn. 10, p. 391,' 
and has contended that this Court; 
should not interfere merely because the, 
Court below has acted with some irre-, 
gularity or where the order of the 
Court below is only teclinically wrong. 
If the matter had been merely techni- j 
cal, we would have certainly agreed 
Avith his contention, but in our opinion 
the question is not purely teclmical. 
It affects substantially the rights of 
the decree-holders. A decree-holder has 
a right to ask that the property of the; 
judgment-debtors should be attached! 
in execution of Ids decree and with- 
out any adequate reason whatsoever 
the Court below has disallowed that 
prayer. It cannot be said that the 
matter is purely technical. Then we 
find that the procedure adopted by 
the Court below in allowing the ob- 
jections of a third party before the! 
attachment liad been made was alto- 
gether wrong and ultra vires. In ouri 
opinion the case is one in which we 
should interfere in revision. 

We wish to make it clear tliat in 
our opinion the attachment of the pro- 
perty alleged to be the property of the 
judgment-debtors would not in any 
way, be contrary to the provisions of 
the Electricity Act. Nor do we wish, 
to decide the question as to whether 
the objectors as debenture-holders,, 
have any right in the property, the 
attachment of which is sought by the 
decree-holders. For the reasons given 
above, we allow this application in revi- 
sion, set aside the order passed by the 
Court below and send back the case 
to it with dix'cetions that the prayer 
of the decree-holders for attachment 
should be granted and then the execu- 
tion should proceed according to law. 
The decree-holders will get their costs 
from the ^ objectors Messrs. Kishore- 
Chand Slii\a Charan Lai. The injunc- 
tion issued by this Court is discharged^ 

K S. Order accordingly. 
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BE^’NET, J. 

Hulcnm Oxand — Applicant. 

V. 

Shambhu Nath — Opposite Party. 

Civil Pevn. No. 39G of 1934, Decided 
•on 14th December 1934, against order of 
Second Sub-Judge, Saharanpur, D/- 28bh 
April 19.34. 

(a) Evidence Act (1872), Ss. 91 and 92 — 
Receipt — Evidence that no money was paid 
is admissible. 

Sections 91 or 92 does not bar evidence to show 
that the receipt is a ficticioi;s document in tbo 
sense that no money was paid. TP 346 C 2] 

(b) Agra Tenancy Act (1926), S. 15 (1) — 
Kx'propi ietary tenant can surrender his 
rights. 

An cx-propriotary tenant may legally sur- 
render his rights under the Tenancy Act. 

[P 346 C 2] 

N. UpadJn'ya — for Applicant. 

O. S. Pathak — for Opposite Party. 

Order. — This is un application in ci- 
\il rexision by a judgment-debtor ask- 
ing that the order of the lower Court 
refusing to certify a paymci.l of Rupees 
410 as made in satisfaction of a de- 
cree should be set aside. The judg- 
mciP-delnor was a judgment-debtor 
n.inder two decrees in favour of Sham- 
blui Nath and there was also a mort- 
gage c\c'*utcd I'^y the judgment-deb- 
tor in favour of Shambhu Nath and 
on 7tl\ Felwuary 1934 the jiidginent- 
dc’'tor executed a sale deed in favour 
of Shambhu Nath of a half share in 
cerlain zannndaH. ‘On the same date 
Shambhu Nath executed a receipt for 
410 stated to have been paid by 
lliikam rhand, who is the judgment- 
debU)r. 'It is not staled in the receipt 
that tlic p.iyncnt was on behalf of 
tlie decrees. The allegation of the 
jiidginenl -debtor was that the payment 
was made low.ards the decretal 
amounts. On tlic oihcr hand the de- 
croe-lio’.der said lliat the receipt was 
not for payment of money 1)ut was a 
dot Lunent cxei iilcd l)y the dc; ree-hol- 
der ar.d dcjiositcd with one Jagnt Prn- 
shI to \)e given evcixtually to TTiikam 
riiaiid. applicant, in case Ilukam 
(dia!Kl allowed arrears of rent to run 
against him as an cxproprictary te- 
nant of sir land and allowed himself 
U) be cjerlcd from that cxju-oin-ictary 
tenant y. Me further alleged that Hu- 
iraui t-'band obtained the receipt from 
the ]■)e^■-o!l xvith wliom it had been 
vlc]*o^iicd by deceit. The lower Court 
held th.it tlic sioi-y for the decree- 
holder was correct and refused reitili- 
caiinn. In revision it is urged that the 
oxitlcncc of lire p’ainiiff was inadmis- 


sible under S. 91, Evidence Act, and 
S. 92, and that as the extinction of 
exproprietary rights was against the 
policy of the Tenancy Act the Court 
was wrong in giving effect to agree- 
ments with that object. I do not con- 
sider that S. 91, or S. 92 bar evi-i 
dence to show that the receipt was 
a fictitious document in the sense that 
no money was paid. In proviso (1), S. 
92 it is stated that the failure of con- 
sideration may be proved and also any 
fact which would invalidate any docu- 
ment, As regards the third ground the 
agreement was not to prevent expro- 
prletary rights arising but was to se- 
cure a surrender of those rights. An 
exproprietary tenant may legally sur- 
render liis rights under the Tenancy 
Act. Moreover the question is not 
whether any agreement between the 
parties should be carried out which 
is contrary to law. The question is 
merely whether it is proved that a 
payment has been made towards the 
decretal amount. It is open to the 
plaintiff to produce evidence on this 
point of the kind that he has pro- 
duced. For these reasons I find no 
merits in tliis revision which I dis- 
miss with costs. 

K.S. Jievisio7i disrnissed. 
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Harries and Rachhpal Singh, JJ. 
Girja Prafiad Sivgh and others — Ap- 
pellants. 

V. 


KmiJeror — Opposite Party. 

Ciiminal Appeal No. 700 of 1934, 
Decided on 19th November 1934, from 
Older of Sess. Judge, Benares, D/- 14th 


August 1934. 

(a) Penal Code (I860), S. Ill — Probable 
onseqtience is one which is likely or which 
an reasonably be expected to follow— Held 
tabbing cannot be deemed to be probable 
onsequence of instigation to thrash. 

A piobablo CDnsoiiueiicc of an act is ono which 
s likely or which can reasonably be expected to 
ollow from such an act. An nnnsual or unex- 
>ected consequence cannot bo described as a pro- 
lablo one. When the consoquonco of an act is 
nch that a loasonable man could not he ex- 
•ooted to foresee that it xvould follow from such 
.n act, such consequeuce cannot be described 
;s- a probable one. On the contrary it can only 
• ropL'ily bo described as an unexpected, unlikely 
►r inqirobablc conscquenco. CP 349 G IJ 

WluTO the act instigated was only thrashing 

)Ut stabbing was done resulting in the n^urder : 

fP 340 O 1] 

Hel.l : the act of stabbing being a different 
ict from (ho act of thrashing which was tbo act 
nstigatud, the prosecution must show not only 
,hat the act of stabbing was committed under 


1935 


Girja Prasad v. Emperor 


Allahabad 347 


'the influence of the instigation but also that it 
was a probable consequence of the instigation to 
'thrash. [P 349 C 1] 

(b) Interpretation of Statutes — Statute 
■creating crizninl offence. 

Words in a statute creating a criminal 
•offence must be construed strictly. [P 349 O 1] 

(c) Criminal Trial — Person unknowingly 
assisting is not guilty of crime or of aiding 

•or abetting. 

A person who unknowingly assists in the 
•commission of a crime is not himself guilty of 
that crime or of aiding or abetting it. 

[P 349 C 2] 

(d) Criminal Trial — Servant committing 
-offence at master’s instructions — Though no 
•defence, it is mitigating circumstance. 

Where a servant commits an offence by carry- 
ing out his master’s instructions, though this 
•circumstance aSords no defence, it is a mitigat- 
ing circumstance. [I* 350 O 1] 

S. N. Stn and K. O. Carleton — for Ap- 


pellants. 

Govt. Advocate — for the Crown. 

Judgment. — The appellants, Girja 
■Pra?ad and Bhagwati, were Gorged 
before the learned Sessions Ju<%e of 
Benares, under S. 302, Penal Code, 
•with the murder of a youth named 
Barka alias Adit Prasad at the village 
•of Marwi on 16th May 1934. The ap- 
pellant Bishnath was charged with aid- 
ing and abetting the murder on the 
infliction of grievous hurt on Barka 
•contrary to S. 114, Penal Code, read 
Avith S. 302 and S. 325, Penal Code, 
All the appellants were convicted, Girja 
Prasad being sentenced to death whilst 
Bishnath and Bhagwati were sentenced 
to transportation for life. Against these 
convictions and sentences all the appel- 
lants have preferred appeals to this 


Court. 

There can be no doubt that the de- 
ceased Barka met his death by viol- 
ence. The post mortem report and the 
unchallenged evidence of Major Cul- 
hane, the Civil Surgeon of Benares, 
prove conclusively that the death was 
due to a stab in the abdomen. The 
■only issues for the decision of this 
Court are, who stabbed the deceased, 
and the parts played by the various 
appellants in the incident. The case 
for the prosecution can be stated short- 
ly as follows: The deceased was a 
youth of about 17 years of age who 
lived with his father Shiam Narain, 
p \V 7 in the village of Marwi. Wi'.h 
them 'lived Shiam Narain’s cousin Udai 
Narain. P. W. 8. who. it is suggested, 
•held a grove of njango trees jointly 
with Shiam Narain. The appe.lants Girja 
Prasad and Bishnath are brothers who 
.also lived in the village and in their 
service was the appellant, Bliagwati. 


On 16th May 1934, a few hours after 
sunrise it is alleged that the deceased 
Barka surprised Bhagwati stealing 
mangoes from the grove already re- 
ferred to. Barka protested and de- 
manded the mangoes, but Bhagwati re- 
fused to hand them over to him. Bhag- 
wati made off towards the house of jiis 
master closely followed by Barlca. Out- 
side the house were the appellants, 
Girja Prasad and Bishnath, and there 
a further altercation ensued and it is 
to be noted that at this time Girja 
Prasad was wearing a kurta and was 
holding in his hand a danda or lathi. 
The altercation seems to have angered 
Bishnath who shouted to the others 
“maro sale ko tab i manega.” Upon 
these words Bhagw'ati and Girja Prasad 
ran low'ards the deceased Barka who 
promptly fled. He was caught by 
Bhagwati w'ho held him Vhen Girja 
Prasad came up. The latter when he 
reached Barka suddenly whipped out 
a spear head about 8 or 9” long from 
the pocket of his kurta and drove it 
into the abdomen of the unfortunate 
deceased, and therupon all of them 
fled. 

To support the case for the prose- 
cution a number of eye-witnesses were 
called. The principal witness was Bas- 
deo, P. W. 1, who deposed to the theft 
of mangoes by Bhagwati, the protest 
by Barka and the subsequent alterca- 
tion. He further deposed to hearing 
Bishnath’s shout of “maro sale ko” and 
saw the pursuit of Barka and the fatal 
stab. His evidence was corroborated 
by Hirde Narain, P. W. 2, Baldeo 
Singh, P. W. 3, Santoo, P. W. 4, 
Khannu. P. W. 5 and Janki, P. W. 6. 
These witnesses did not see the theft 
which gave rise to the quarrel, but 
all heard Bishnath shouting and saw 
the pursuit, the capture and the stab- 
bing. This evidence, if believed, clearly 
establishes that the deceased Barka 
was stabbed by Girja Prasad and that 
Bishnath and Bhagwati played impor- 
tant parts in the incident. It has been 
urged however before us that the story 
told by these witnesses is a highly im- 
probable one and should be rejected. 
(His Lordship after considering evidence 
proceeded). Giving full weight to the 
very forcible and able arguments w'hich 
were addressed to us by Dr. Sen on 
behalf of the appellants, we cannot 
accept this version of the affair and 
m our judgment it is established be- 
yond all reasonable doubt tliat the ver- 
sion of the affray given by the pro- 
secution is the true one. That being 
so, it is necessary to consider sepa- 
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rately the part played by each indivi- 
dual appellant in order to ascertain 
what offence, if any, was committed 
by each of them. 

Girja Prasad. — This appellant dealt 
the fatal blow in circumstances which 
did not justify him in using any force 
whatsoever towards the deceased Barka. 
He used a lethal weapon, viz., a spear 
head and directed the blow at the 
deceased's abdomen which he must 
have knowTi was a vital part of the 
human body. As death resulted from 
this stab, it is clear that he is guilty 
of murder under S. 302, Penal Code, 
and his learned counsel very frankly 
admitted that if the version of the 
prosecution was held to be true he 
could not contend otherwise. We there- 
fore afhrm the conviction of Girja Pra- 
sad for murder. The murder however 
was not a premeditated one, but was 
the result of anger and passions en- 
gendered in a sudden quarrel and there- 
fore in our view it is not a case where 
a sentence of death is necessary in 
the interests of justice. We are of 
opinion that a sentence of transporta- 
tion for life is adequate to meet this 
case and we therefore substitute that 
?c:Pcncc for the sentence of death 
jiassed upon this appellant. To this 
extent only the appeal of Girja Prasad 
is allowed. 

Bi-hnath. — This appellant was found 
guilty of abetment of murder and sen- 
tenced to transportation for life. The 
learned Sessions Judge held that the 
words used by this appellant, viz., 
‘ maro sale ko” were an instigation or 
incitement to Girja Prasad to commit 
murder or at least to inflict such in- 
juries as might in the ordinary course 
of nature cause death. \yc find it im- 
pO-^'*ible to agree with this view. The 
words “maro sale ko” addressed by 
this appellant to Girja Prasad and 
Bhagwati did not, in our view, amount 
to an insliga'ion to murder or cause 
grievour injuries in the circumstances 
in which they were used. They were 
an instigation to chastise or indict cor- 
poral inmishment on the deceased Barka 
and no more. The words in certain 
circumstances may be capable of a 
more serious moaning, but we arc satis- 
fied that in the circumstances of this 
case tlicy were nothing more than an 
instigation to cliaslisc or thrash a 
youtlt whom Bishnalh thought was be- 
ing impertinent and offensive. 

In conscciuenre however of Bish- 
naih’s words Bhagwati and Girja Pra- 
sad did pursue and catch Barka and 
whilst the latter was being held by 


Bhagwati he was fatally stabbed by 
Girja Prasad with a spear head which 
up to the moment it was used had been 
concealed in the pocket of his kurta.. 
There is absolutely no evidence to show 
that Bishnath knew that Girja Prasad 
had this spear head on his person at 
that particular time and indeed the- 
evidence in the case points to the con- 
trary. At the time that Bishnath ad- 
dressed the words to his co-appellants». 
Girja Prasad was holding a danda or 
lathi in his hand and the probabilities 
are that Bishnath intended Girja to- 
use that danda or lathi to chastise or 
thrash Barka. It was for this reason 
thnt the learned Sessions Judge held' 
Bishnath guilty of abetment of murder^ 
A lathi, according to him, is a lethal 
weapon and inciting a person to beat 
another with a lathi is an instigation 
to murder where death ensues. In cer- 
tain circumstances it may well be so^ 
but upon the facts of this case as we 
find them to be, the instigation wai^ 
only ^o chastise or thrash with a lathi 
or other similar instrument and not to- 
cause death or serious injuries. In any 
event a lathi was not used by the per- 
son instigated, but a -far more dan- 
gerous weapon, the existence of which, 
we hold, was not known to the insti- 
gator Bishnath. The reasons therefore 
given by the learned Sessions Judge 
for convicting Bishnath of abetment of 
murder cannot be supported. Holding as, 
we do that the instigation \yas merely* 
to chastise or thrash, can it be said 
that Bishnath is liable for abetment 
of murder merely because murder was 
committed within a few moments by 
one of the persons to whom the incit- 
ing remark was addressed. 

The act of stabbing with a spear 
head was a very different act from the 
actual act which Bishnath contem- 
plated and instigated. At the highest 
he incited no more than a thrashing 
with a lathi, yet Girja Prasad, thepcr-l 
son incited, committed murder by stab- 
bing the deceased with an obviously 
deadly weapon. By reason of S. 111. 
Penal Code, an abettor may be liable 
for a different act tlian the one he 
instigated provided the different act 
was a probable consequence of the , 
abetment and was committed under the 
iulluonce of the instigation. Had Guja 
Prasad used the lathi which he held in 
his hand at the time Bishnath shouted 
‘“maro sale ko” and killed Barka with 
it, it might be argued that Bis^atri: 
is Liable for abetment of an offen^ 
under S. 302 or 304, Penal ^ ode, by 
reason of the provisions of S. lll>- 
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Penal Code, but as a lathi was not 
^sed the ^int does not arise for deci- 
sion in this case. Instead of a lathi a 
very dififerent and far more dangerous 
weapon was used and at the time of 
the instigation to thrasli the deceased, 
Bishnath was wholly unaware of its 
existence. In our judgment Bishnath 
I can only be convicted for abetment 
of murder if the use of the spear head 
was a probable consequence of the 
shout “maro sale ko” and that the 
blow was struck under the influence of 
I the instigation. Having regard to the 
fact that the stab with, the sp^r head 
' followed immediately after Bishnath*s 
shout “maro sale ko”, it might well be 
argued tliat the act of stabbing was 
committed under the influence of the 
instigation, hut even so that is not 
enough to make Bishnath liable. The 
act of stabbing being a different act 
from the act of thrashing which was 
the act instigated, the prosecution must 
show not only that the act ^of stabbing 
was committed under the influence of 
the instigation, but also that at was 
a probable consequence of the instiga- 
tion to thrash. 


A probable consequence of an act is 
one which is likely or which can rea- 
sonably be expected to follow from 
such an act. An unusual or unexpected 
consequence cannot be described as a 
probable one. When the consequence 
of an act is such that a reasonable 
man could not be expected to foresee 
that it would follow from such an act, 
such consequence cannot be described 
as a probable one. On the contrary it 
can only properly be described as an 
unexpected, unlikely or improbable con- 
sequence. It is a well established rule 
of construction that words in a statute 
creating a criminal offence must be 
construed strictly. In our judgment a 
wider meaning to the phrase “probable 
consequence” in S. Ill, Penal Code, 
should not and cannot be given, other- 
wise it would be impossible to fix any 
limits to an abettor’s liability. When 
the act done is different from the act 
instigated, an abettor, in our view, is 
only liable for such a different act if 
it was a likely consequence of the insti- 
gation or if it was an act which the 
instigator could reasonably have been 
<>vnected to foresee might becommitted 
as a result of his instigation. In this 
view we are supported by a Single 
Tude-e decision of this Court m the 
case of 6 All 491 (1). In that pse 
two fi'ppellau^ cqnnived at a robbery 
1 Oueen^Empress v. Mathura Das, (1884) 6 All 
*^1=1884 A W N 251. 


to be committed by third appellant,. 
In the robbery excessive violence was 
used which resulted in the death of 
the person robbed. Straight, J., whilst 
upholding the conviction of the third 
appellant for murder held that the 
other two appellants were not guilty 
of abetment of murder, but only of 
the offence of abetment of robbery on 
the ground that the excessive violence 
used was not a likely consequence of 
the instigation, but on the contrary 
it was a most unexpected one and 
one which the two appellants could not 
reasonably have been expected to fore- 
see. 

In our judgment the use of the spear 
head by Girja Prasad was not a pro- 
bable consequence of anything said or 
done by Bishnath, but a most unex- 
pected and unusual consequence and 
therefore his conviction for abetment 
for murder cannot be sustained. What 
■he did was to instigate an offence under 
S. 352, Penal Code, viz., an assault 
on the deceased Barka and though 
something wholly unexpected and far 
more serious was done, his liability is 
for instigating that offence and that 
offence alone. We therefore set aside 
the conviction and sentence of trans- 
poration for life passed on this appel- 
lant and convict him of the offence of 
abetment of an assault contrary to 
Ss. 109 and 114, Penal Code, read with 
S. 352, Penal Code, and sentence him 
to three moths’ rigorous imprisonment. 
To this extent the appeal of Bishnath 
is allowed. The sentence of three 
months will run from the date of con- 
viction which means that this appellant 
has already served the period and must 
be released forthwith. 

Bhagwati.^ — The appellant, Bhagwati 
actually assisted in the commission of 
murder, but it does not follow that he 
is guilty of murder or of aiding or 
abetting it. A person who unknow- 
ingly assists in the commission of a 
crime is not Iiimself guilty of that crime 
or of aiding or abetting it. 

It must be remembered that Bhag- 
wati was a servant of Bisimath and 
Girja Prasad and therefore when Bish- 
nath shouted “maro sale ko” it was, 
as far as Bhagwati was concerned, an 
order to chastise or beat the deceased. 
In obedience to that order Blxagwati 
pursued Barka, caught him and held 
him for a beating by Girja Prasad. 
The latter however did not beat him 
but suddenly produced the spear head 
from his pocket and plunged it into the 
deceased. Had Bhagwati been aware 
that Girja Prasad had this spear head 
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in his possession and was likely to use 
it he might properly be held liable for 
murder or for abetment of murder. 
There is however no evidence whatso- 
ever which suggests that Bhagwati 
knew that Girja Prasad had this weapon 
in his clothing or that when he caught 
and held the deceased he knew that 
Girja Prasad was about to do anything 
more than to beat the unfortunate 
Barka. Further, there is no evidence 
to suggest that Bhagwati held the de- 
ceased a moment after he realized that 
Girja Prasad liad this spear head and 
was about to use it. The whole inci- 
dent happened in a moment of time 
and in our judgment it is highly prob- 
able that Bhagwati knew nothing of 
the spear head until it was actually 
used and then it was too late for him 
to do anything. In these circumstances 
therefore it cannot be said that Bhag- 
wati knowingly held the deceased Barka 
for any purpose other than chastise- 
ment. He al)ettcd Girja Prasad to com- 
mit an assault, but the latter actually 
committed a wholly different act, viz., 
a murderous attack. In our judgment 
Bhagwati is not guilty of the abetment 
of that murderous attack, but is only 
guilty of abetment of an ordinary as- 
sault punishable under S. 352, Penal 
Code. 


The learned Sessions J.udgc convicted 
Bhagwati because of the construction 
lie placed on the w’ords “maro sale ko” 
and if those words had, in the cir- 
curstances, actually amounted to an 
instigation to kill it would not matter 
whether the actual killing was done 
with a lathi or with a spear head. 
However having regard to the view we 
take of the meaning of the phrase 
“maro sale ko” in the circumstances m 
which it was used and of the law as 
we have stated It this conviction of 
Bhagwati for murder cannot be sus- 
tained. Bhagwati is however guilty of 
abetment of an assault, but ui our view 
his dc'^rec of guilt is less than that 
of Bishnath. He was a servant cann- 
ing out his master’s instructions and 
though that affords no defence, it is. 

11 our view, in this case, a mitigating 
circumstance. We therefore set aside 
ihc conviction and sentence of trans- 
portation for life passed on this appel- 
lant and conv.ct him 

assault contrary to S. 109 and 114, 
Penal Code, read with S. 352, 
Penal Code, and sentence him to one 
inonih's rigorous imprisonment i o this 
extent the appeal of Bliagwati is al- 
lowed. The sentence of one month s 
rigprous imprisonment ivill commence 


from the day of his conviction which 
means that Bhagwati has already served, 
that period and must be released forth- 
with. . ; 

K.S. Order accordingly. 
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Mukerji ard Bachhpaij Singh, JJc 

{Firm) Har Prasad Kailash Ckand — 
Applicant. 

* V. 

L. Kedarnath and others — Oppositei 
Parties. 

Civil Revn. No. 198 of 1933, Decided 
on I7feh November 1933, against order 
of Dist. Judge, Agra, D/- 4th February 
1933. 

Civil P. C. (1908). S. 24 (4)— District Judge^ 
can transfer small cause suit from Small 
Caure Court to another Court not exercising, 
small cause powers. 

The District Judge can transfer a Small Cause- 
Court suit from the Court of Small Causes to 
another Court not exercising Small Cause Court 
powers. 

Where two suits were filed one in Small Cause 
Court and another in the Munsil’s Court and 
the llundisand transactions in both formed parts- 
of same transaction and defendant was also 
same, the order tran.sfccing the Small Cause 
Suit to Munsifs Court was proper : 1918 Oud}t. 
ICO, Diss from. fP 351 C 1) 

Jagadish Swamp — for Applicant. 

S. N. Seth and S. B. L. Gaur — for 
Opposite Parties. 

Order. — This is an application to re- 
vise an order of the learned District 
Judge of Agra by which he directed 
that the suit instituted by the appli-* 
cant before us, being suit No. 4050* 
of 1932. should be transferred from- 
the Court of Small Causes at .Agra 
to the Court of the Additional Mun- 
sii of that District. The first ground 
is that the leanicd District Judge did 
not issue notice to the applicant and 
therefore he was without jurisdiction 
in his order of transfer. Supposing 
that this contention is right, we need, 
not interfere unless we are satisfied 
that the transfer of this suit will pre- 
judice the plaintiff. 

This takes us to the merits of the 
application. It appears that the de- 
fendants to the applicant's suit are al- 
so defendants in another suit insti- 
tuted by a firm styled Firm Moti I^I 
Raghubar Dayal, in the Court of the 
Additional Munsif, Agra. The defen- 
dants in both the suits pleaded that 
the hundis and other transactions on 
which the two suits had been brought 
formed parts of the same transaction* 
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The learned District Judge thought 
tins defence could only be very well 
established in one Court which must 
bar both the suits and it would be 
disastrous, if two Courts tried the 
same question and came to contrary 
decisions. We think that in the cir- 
cumstances, the District Judge was 
right in exercising his power to trans- 
fer the plaintiff’s suit to the Court 
of the Additional Munsif at Agra. The 
learned counsel has also argued that 
the District Judge was not authorised 
under the law to transfer a Small 
Cause Court suit from the Court of 
Small Causes to another Court, not 
exercising Small Cause Court powers. 
He takes his stand on a decision of 
the Lucknow Judicial Commissioner’s 
Court, 1918 Oudh 160 (1). With all 
respect, we are unable to accept the 
view taken there, as correct. The 
learned Judges themselves recognised 
the fact that this Court had in many 
cases held that cases transferred from 
the Court of Small Causes to regular 
Courts continue to possess their Small 
Cause Court nature and the decisions 
were not open to appeal. These decisions 
clearly recognised the fact that the 
transfer orders were valid. 

In our opinion Sub-S. (4), S. 24 is 
a clear authority for the District 
Judge to make an order of transfer 
like the one in question. There will 
be no sense in enacting that a Court 
of ordinary jurisdiction, to which a 
Small Cause Court case has been 
transferred shall be regarded as a 
Court of Small Causes, for certain 
purposes, if it was not open to the 
District Judge to make such a trans- 
fer. We do not think that we should 
interfere with the order of the Dis- 
trict Judge and we dismiss the appli- 
cation with costs, 

K.s. Application dismissed. 

1 . Baijoo vTT^isha, 1918 Oudh 100=43 I C 314 

=20 O C 350. 
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Niamatullah, j. 

Mt. Katori — Defendant — Appellant. 

V. 

Om Prakash and another Plaintiff 
and Defendant — Respondents. 

Second Appeal No. 926 of 1931, De- 
cided on 6th April 1934, from decision 
of Sub-Judge, Etali, D/- 30th March 

1931- 


(a) Civil P. C. (1908), S. 11 — Decision* 
against mortgagor is not res judicata against 
mortgagee if latter is not party to suit — 
Mortgage. 

Any decision obtained against a mortgagor* 
after the execution of a mortgage-deed cannot 
operate as res judicata against the mortgagee, 
if he (the mortgagee) was not a party to the 
suit. Much less will a decision between a trans- 
feree of the mortgagor and a third person operato- 
as res judicata between the mortgagee and such 
transferee when the same question arises in a 
subsequent suit. The mortgagee cannot be con- 
sidered to be litigating under the same title in 
the subsequent suit as the mortgagor did in the 
earlier suit. Nor can he be said to be litigating 
under the same title as the transferee of the 
mortgagor:1916 Botn 204, Bel. on. 

[P 352 O 2; P 353 O IJ 

(b) Civil P. C. (1908), S. 100 — Finding that 
A is son of B is one of fact. 

The finding arrived at by the lower Courts 
that A is a son of B is one of fact and must be 
accepted as conclusive in second appeal. 

[P 353 O 1] 

(c) Evidence — Recitals in sale-deed regard- 
ing boundaries — They are admissible to 
show ownership of boundary lands though' 
document is between strangers — Deed, Reci- 
tals. 

The recitals in the sale-deed, though they are 
between third parties, are some evidence of the 
fact that a person is the owner of the property 
indicated as boundary. fP 353 0 1] 

Benod Behari Lai — for Appellant. 

Panna Lai and N. A. Sherwani — for 
Respondents. 

Judgment. — This is a second appeal 
by the defendant from the decree 
passed by the learned Ad- 
ditional District Judge, Etah, uphold- 
ing in appeal the decree passed by a 
Munsif of that District in a suit for 
possession brought by the plaintiff^ 
Dhani Ram, who has since died and 
is now represented by his son Om 
Prakash. The suit was decreed by the: 
trial Court. The defendant’s appeal to 
the lower Court was unsuccessful. 

The facts, so far as they are ne- 
cessary for the purposes of this ap- 
peal, are no longer in dispute. The shop 
in dispute, together with a house, be- 
longed to one Ganga Ram, son o{ 
Ishwar Das, of Kasganj, where the 
property in dispute is situate. There 
were many persons in Kasganj of the 
name Ganga Ram, and this fact has- 
proved to be a fruitful source of liti- 
gation. The plaintiff Dhani Ram 

claimed title under a mortgage deed 
executed by .Ram Chandar, son of 
Ganga Ram, alleged, to be son of 
Ishar Das, on 16th March 1921. The 
mortgage was in respect of the shop 
in dispute. Subsequently Ram Chan- 
dar sold the house and the shop in 
dispute to one Dal Chand. The latter 
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was resisted by Mt. Katoria, defen- 
dant-appellant, in taking possession, 
•of the house and the shop. She claim- 
ed to be the widow of Jai Dev, son 
of Ganga Ram, son of Ishwar Das. 
She denied that Ganga Ram, son of 
Ishwar Das, had another son Ram 
Chandar. Her case was that on the 
de.ith of Ganga Ram, son of Ishwar 
Da^, his iniorest in the house and the 
shop devoh ed upon her only son, Jai 
Dev, her husband, on whose death 
^hc obtained the entire property un- 
der a will executed by Jai Dev. It 
became necessary for Dal Chand to 
institute a suit for recovery of pos- 
session against Mt. Katoria. Accord- 
ingly he instituted such a suit against 
her. The principal question in the case 
was whellier Ram Chandar, the ven- 
dor of Dal Cliand, was the son of 
Ganga Ram, son of Ishwar Das. It 
does not appear to have been disput- 
ed that Jai Dev was the son of Gan- 
ga Ram, son of Ishwar Das. Dal 
Chand’s case was tliat, on the death 
of Ganga Ram, son of Ishwar Das, pro- 
perty devolved upon his two sons, 
Jai Dev and Ram Cliandar, and that 
on the death of Jai Dev his interest 
survived to Ram Chandar, so that he 
became the sole ovmer of the house 
and the shop. In this view. Ram Chan- 
dar was entitled to transfer the house 
and the shop in their entirety to Dal 
Chand. Ram Chandar was a party to 
that case, but Dhani Ram, the plain- 
tiff of the present suit was not. He 
however gave evidence in support of 
Dal Cliand’s allegation that Ram 
Chandar was the son of Ganga Ram, 
son of Ishwar Das. It was held that 
Ram Chandar was not the son of 
Ganga Ram, son of Ishwar Das. Dal 
Chand’s suit was accordingly dismiss- 
ed finally by this Court on 29th March 
1926. Dhani Ram then instituted a 
suit in 1927 for enforcement of his 
mortgage against Ram Chandar. He 
did not implead Mt. Katoria. It docs 
not appear whether the suit was 
contested, but this fact is not mate- 
rial in view of the findings arrived at 
by tlic lower Court. A decree for sale 
was passed in due course. The pro- 
perty was sold and purchased by Dlia- 
ni Ram himself. Formal clehvciy of 
possession was given to Dliani Ram; 
but he did not succeed in obtaining ac- 
tual possession and had to institute 
against Mt. Katoria the suit wluch has 
given rise to this appeal. 

The suit was resisted, inter alia, on 
the three grounds: (1) The decision 
in Dal Cliand’s suit operates as res 


judicata in tjie present litigation,* (2) 
Ram Chandar is not, in fact, the 
son of Ganga Ram, -son of Isrhwar 
Das; and (3) Mt. Katoria has been 
in adverse possession of the shop in 
dispute. Both the lower Courts- have 
found that the decision in Dal Chand’s 
suit does not operate as res judicata, 
and that Ram Chandar, was the son 
of Ganga Ram, son of Ishwar Das. 
They also repelled the plea of adverse 
possession put forward by the defen- 
dant-appellant. 

In second appeal the aforesaid pleas 
have been reiterated. It is obvious 
that if the decision in Dal Chand’s 
suit operates as res judicata between 
Dhani Ram and Mt. Katoria, it is not 
necessary to consider the finding of 
fact, arrived at by the Courts below, 
namely, that Ram Chandar was the 
son of Ganga Ram, son of Ishwar 
Das. It may however be mentioned 
that the learned advocate for the de- 
fendant-appellant has challenged that 
finding on the ground that some in- 
admissible evidence has been relied on 
by the lower appellate Court and that 
some evidence adduced on behalf of 
the defendant has been ignored. 

The learned advocate for the ap- 
pellant argues that as Dhani Ram ac- 
quired part of the interest which he 
now claims to_ be vested in him after 
Dal Chand’s litigation, the decision in 
pal Chand’s suit operates as res ju- 
dicata so far, at any rate, as the 
ecjuity of redemption is concerned, 
which became vested in Dhani Ram 
in 1927, several years after the deci- 
sion in Dal Chand’s suit. I do not 
think this contention is well-founded. 
Any decision obtained against a mort- 
gagor after the execution of a mort- 
gage deed cannot operate as res judi- 
cata against the mortgagee, if he (the 
mortgagee) was not party to the suit. 
Much less will a decision between a 
transferee of the mortgagor and a 
third person operate as res judicata 
between the mortgagee and such 
transferee when the same question 
arises in a subsequent suit. The mort- 
gagee cannot be considered to be li- 
tigating under the same title in the 
subsequent suit as the mortgagor did 
in the earlier suit. Nor can he be said 
to be litigating under the same title 
as the transferee of the mortgagor. 

It is clear to me that in the earlier 
litigation Dal Chand did not represent 
the interest vested in Dhani Ram, nor 
can Ram Cliandar, who was a defen- 
dant in that case, be said to represent 
the mortgagee’s interest after the 
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^mortgage. This view is supported by 
*1916^ Bom 204 (1), and cases therein 
•considered. The fact that the mort- 
•;gage was enforced subsequent to the 
•decree in Dal Chand*s suit and the 
plaintiff purchased the shop in dispute 
^fter it, will, in my opinion, make no 
difference. Dhani Ram acquired his 
right to sell the mortgaged property 

1921 by virtue of his mortgage deed. 
Ram Chandar had parted with an in- 
terest in the property on execution of 
the mortgage deed, one of the inci- 
dents of which was that the mort- 
gaged property was liable to be sold 
if the mortgage money was not paid 
within due. date or when demanded by 
the mortgagee. After the mortgage the 
property in the hands of the mortgagor, 
Kam Chandar, was subject to the 
liability of being sold in enforcement 
*of the mortgage. Mt. Katoria did not 
.acquire the rights of Ram Chandar 
by virtue of the decree in Dal Chand’s 
suit which merely created a bar against 
Dal Cliand and those claiming under 
him. That bar does not operate against 
the plaintiff* who can establish Ram 
Ohandar’s right. In this view, I am 
tunable to accept the argument of the 
defendant's learned advocate that 
Dhani Ram acquired part of his pre- 
sent interest after the decree in Dal 
•Chand’s suit and therefore the decree 
affects the part so acquired. 

As regards the question whether 
Ram Clmndar was the son of Ganga 
Rarn, son of Ishwar Das,, the find- 
ing arrived at by the lower Courts 
is one of fact and must be accepted 
as conclusive in second appeal. It has 
been challenged on the ground that 
the learned District Judge relied on 
inadmissible evidence. It is said that 
the shop and the house in dispute are 
mentioned as belonging to Ram 'Chan- 
dar in certain sale deeds, which refer 
to them as one of the boundaries. The 
trial Court held that the recitals in 
the sale deeds, though they were bet- 
ween third parties, are some evidence 
of the fact tliat Ram Chandar was the 
owner of the house and the shop. The 
learned District Judge however Ims ta- 
icen a different view. He thought that 
they were not admissible for the pur- 
pose of proving Ram Chandar’s owner- 
ship, but he considered them to be 
relevant for the limited purpose of 
showing that Ram Chandar at least 
occupied the house as was stated by 
the plaintiff’s witnesses. The defen- 
dant m aintained tj 2 at_ Ram Ch andar 

U. Ramcbandra Dhondo v. Malkapa, 1910 Bom 

20*1=36 I 0 443=40 Bom 679. 
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had nothing to do with tliis family 
and never lived in this house. In mv 
opinion the recitals in the sale deeds 
are admissible in evidence showing a 
recognition of Ram Chandar’s right. 
They are also admissible. The ques- 
tion of value is however different. In 
my .opinion the finding of the lower 
appellate Court is not vitiated by the 
fact that some reliance was placed up- 
on the recitals in the sale deeds bet- 
ween third parties. 

It is complained that the learned 
District Judge did not refer to some 
evidence produced on behalf of the de- 
fendant. The learned Judge says ia 
arriving at his finding that he consi- 
dered all the evidence in the case. It 
was not necessary for him to men- 
tion by name every document and 
every witness produced in the case. 

The defendant’s plea of adverse pos- 
session has no force. The mortgage 
in favour of Dhani Ram was a simple 
mortgage. He acquired his right to 
possession for the first time when he 
purchased the shop at the auction held 
in 1928 in execution of his own decree. 
The present suit was well within 12 
years from that date. The result is 
that this appeal fails and is dismiss- 
ed with costs. Leave to appeal under 
the Letters Patent is asked for. I do 
not think that this is a fit case in 
which leave should be granted. It is 
accordingly refused. 

K.S. Appeal' dismissed. 
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NIAMATULLAH and CODIilSTER, JJ. 

Burmal Bam — Plaintiff — Ap- 

plicant. 

V. 

Kapil Man Misir and others — Defen- 
dants — Opposite Parties. 

Civil Revn. Nos. 443 and 444 of 1933, 
Decided on 7th SeptemV>ei* 1934, against 
decree of Addl. Sub. Judge, Gorakhpur, 
D/- 14th July 1933. 

(a) Civil P. C. (1908), S. 115 and O. 6, R. 17 
—Order refusing amendment is “case de- 
cided” within meaning of S. 1 15. 

The lower Court's refustil to allow an amend- 
ment of the applicant’s plaint is a case decidid 
as contemplated by S. 115 : 1933 All .374 Fill- 

Ca'ie law discussed. [P 355 q 2j 

(b) Civil P. C. (1908), O. 6, R. 17 and 
S. 1 15 — Suit on promissory note — Plaintiff 
finding his suit as such may fail, applying 
for amendment by falling back on original 
consideration — Amendment held should be 
allowed — Refusal is disregard of express 
provision of law. 

The dealings between the parties culminated 
or merged in a note of hand; and when the 
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plaintiff found that his suit on the basis of the 
note of hand might fail, he very naturally 
wanted to fall back on his original considera- 
tion, and the real question in controversy was 
whether the balance of account as shown in the 
promissory note was or was not due from the 
defendant and the foundation of the claim was 
the account books. 

Held: the lower Court ought to have allowed 
the desired amendment and by refusing to do so, 
it disregarded an express provision of law and 
failed to exercise a jurisdiction which was vested 
in it. [P 357 Cl] 

(c) 'Civil P. C. (1908), S. 115 — ‘Case 
decided’ — Interlocutory order terminating 
proceeding started by application Is case 
decided if such proceeding is distinct from 
suit. 

An interlocutory order which terminates a 
proceeding started by an application should be 
considered to be the ‘decision’ of a ‘case’ within 
the meaning of S. 115, provided such proceeding 
is so far distinct from the suit itself that it can 
be separated from it as a collateral matter. 

CP 358 C 1] 


(d) Civil P. C. (1908), S. 115 — In doubtful 
cases. Court should err on side of entertain- 
ing revision rather than refusing to do so. 

The Court should err in doubtful cases on the 
side of entertaining a revision rather than 
refusing to do so, if it is found that the subordi- 
nate Court exercised a jurisdiction not possessed 
by it or failed to exercise its jurisdiction, or 
acted illegally or with material irregularity m 
the exercise of it. Greater importance is to be 
attached to the merits of the order questioned 
in revision, because if the ends of substantial 
justice do not require interference, the High 
Court can refuse to correct errors in the order 
challenged in revision^ even though a case 
inicht have been ‘decided’ and even though the 
subordinate Court’s order was technically 

wrong. , if. , 

P.L. Banerji and Shiva PramdSinha 

—for Applicant., , 

Muhani'inad Ismail for Opposite 


Parties. 

ColHster, J. These arc two applica- 
tions in revision an order ot 

the Second AddAional Subordinate 
Judge of Gorakhpur, rejecting a peti- 
tion of the plaintiff-applicant to amend 
his plaint in a certain suit. The suit 
was for recovery of Rs. 11,0^, odd 
on the basis of a note of hand \vhich 
is alleged to have been executed by 
defendant 1, on 10th October 1932, the 
consideration for the said note of hand 
l>cing the balance which was found to 
be due from defendant 1 \ipon an ac- 
counting between the parlies. Execu- 
tion of the note of hand was apparently 
denied and the document was sent to 
the Examiner of Questioned Docu- 
ments. The latior’s report was dgamst 
the plaintiff and accorcUngly on 14ih 
Tulv 1933, tlie plaintiff, applied for 
amendmemt of his , plaint in such a man- 
ner as to base his claim aliemativcly 


on the bahi khata account. The ap- 
plication was rejected by the Court 
below on the ground that the amend- 
ment sought for would change the basis 
of the suit. A similar application was- 
made by the plaintiff a month later and. 
it, too, was rejected on 14th August: 
1933. 

An objection is taken before us on. 
behalf of the def endant -respondent that: 
the order of the Court below does- 
not amount to a “case decided” within, 
the meaning of S. 115, Civil P. C- 
There are a number of reported cases- 
of this Court in wliich the question 
as to what constitutes a "case decided’*" 
has been considered; but there is only 
one reported case — ^a Single Judge case; 
— which deals directly with the refusal 
of a Court to allow an amendment of 
a plaint. I will discuss this latter rul- 
ing in its due place. In 1921 a Full 
Bench of five Judges in 1921 All 1 (1),. 
considered the question whether the- 
finding of a Court on an issue as re- 
gards jurisdiction could or could not: 
be the subject of revision. The defen- 
dants in that case had raised a plea, 
that the Court had no jurisdiction to* 
try the suit and the Munsif tried this- 
issue separately from the other issues- 
and found that the suit was cognizable- 
by his Court. Three of the learned 
Judges, Piggott, J., Ryves, J. andGokul 
Prasad, J., were of opinion that no* 
case had been decided within the mean- 
ing of S. 115, Civil P. C., and tliat 
the defendants had their remedy by 
way of appeal from the decree which 
might be passed in the suit if it were 
decided against them; but Eafiq, J.,. 
and Walsh, J., took a contrary view 
and held that the High Court had 
jurisdiction to entertain a revision from 
the Munsif's order. In 1929 All 144 
(2), an arbitrator who had been ap- 
pointed by the Court at the request 
of the parties refused to act and the 
defendant nominated certain other per- 
sons and prayed that any one of them 
be appointed as arbitrator. The plain- 
tiff' objected and prayed that the arbi- 
tration be superseded; but the Court 
appointed a certain person to act as 
arbitrator on payment to him of Rs.. 
100, which should be met by the par- 
ties in equal shares. The pliuntiff rc- 
fused to piiy share and the Court 
thereupon ordered that the amount be 
recovered by attachment of his pro- 
perty. The question before th is Court 

1. liuddhu iial v. Wewa Ram, 1921 All 1=63 

I C 15=43 All 664 (F B). 

3 Jagannatb Sahu v. Chedi Sabu, 1929 All 144 

=115 I C 611=51 All 501. 
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was whether the lower Court’s order 
was or was not a decision of a case 
^^’ithin the meaning of S. 115, Civil 
P. C., and the Bench — consisting of my 
learned brother and Sen, J. — found in 
the affirmative. The Court observed 
as follows: 

“On 29th May 1928, the controversy between 
the parties was whether the arbitration should 
be superseded or should be continued and an- 
other arbitrator appointed as desired by 

the defendant. The Court settled that contro- 
versy by its order of that date which directed 
that the arbitration should continue and ap- 
pointed B. Ganesh Prasad to act as arbitrator. 
The controversy thus terminated. We think 
that the order of the learned Subordinate Judge 
in that connexion was clearly an order deciding 
a case.” 

In 1929 All 581 (3). a mutawalli had 
applied to the District Judge for his 
permission to sell a certain property. 
Permission was granted, and the Dis- 
trict Judge on a subsequent date ac- 
cepted the offer of a certain person 
who wanted to buy the property; but 
thereafter and behind the latter’s back 
he accepted the offer of another person 
and cancelled his acceptance of the 
offer of the first would — be purchaser. 
A Be,nch consisting of Mukerji, and 
Young. JJ., held that a case had been 
decided by the District Judge and that 
a revision therefore lay against his 
order and they observed that 

“the words “a ca<e decided )»y a Court” mean a 
matter which has been disposed of effectually by 
the Court and not merely for the time being.” 

In 1930 Allahabad 758 (4), the 

Court below had dismissed an ap- 
plication for leave to sue in forma 
pauperis on the ground that the case 
was weak on merits and that the Go- 
vernment pleader had intimated his in- 
tention to dispute the fact of pau- 
X)erism. The case came before a Bench 
consisting of the present Chief Justice 
and my learned brother and they found 
that the order of the Court below 
amounted to a “case decided.” The 
learned Judges discussed and analysed 
the Full Bench case of 1921 All 1 (1), 
and pointed out that in that case 
Ryves, J., although agreeing generally 
with Piggott. J. and Gokul Prasad, J., 
had confined his own judgment witliip 
very narrow limits ajid had only con- 
sidered the question whether the deci- 
sion of a single issue by a Subordinate 
Court in a suit which was still pend- 
ing in that Court was a case decided, 
and the learned Cliief Justice obser\'ed: 

3. Muhammad Abdui Wahid Khan v. Kadha 

Kishen, 1920 All 581 = 121 I C 267=51 All 957. 

4. Sumatra Devi v. Hazari Lai, 1930 All 758= 

126 I C 1=52 All 927. 


**As the opinion of Ryvej, J., alone turned th© 
scale, the Full Bench is the only authority for 
the proposition that no revision lies from a mere 
finding even though that finding may relate to 
the question of jurisdiction. That case is no 
authority for the broader proposition that no 
revision will ever He from an order which is 
merely an interlocutory one. In 1922 All 1 (5), 
Piggot, J., himself did not consider that such a 
result necessarily followed from his judgment 
in the Pull Bench case.” 

In this same case my learned brother 
in his judgment drew a distinction bet- 
ween the case of a* application for 
permission to sue in forma pauperis 
being dismissed or rejected and the 
case in which a similar application is 
allowed. He obser\’ed: 

“I do not express any opinion as regards the 
question whether if an application for leave to 
sue as a pauper is granted, a definite proceeding 
should be considered to terminate with the order- 
granting such application so as to amount to a 
case having been decided; bub if the application 
for leave to sue as a pauper is rejected, I enter- 
tain no doubt that a definite case should bo 
deemed to have ended with the order of the 
Court rejecting the application to sue as a 
pauper, because if the court-fee is not paid 
subsequently, the claim of the pauper cannot 
bo proceeded with and if a revision is otherwise 
entertainable, it cannot bo contended that a 
case has not been decided.** 

In 1931 All 294 (6), a Full Bench 
of this Court held that an order set- 
ting an ex parte decree in defiance 
of the provisions of O. 9, R. 13, Civil 
P. C., was a “case decided” within 
the meaning of S. 115. The learned 
Judges observed: 


“We have no doubt that we have before us a 
proceeding, distinct from the suit itself, which 
commenced by an application to set aside the 
ex parte decree and which terminated by an 
order discharging the said decree.” 


In that case, one of the questions 
before the Full Bench was whether an. 
appeal indirectly lies under S. 105, Civil 
P. C., from an order setting aside an 
ex parte decree, and the Court found 
that no such appeal lay. In 1931 All 
761 (7), the lower Court had appointed 
a certain person to act as arbitrator 
without having observed the formalities 
which are required by R. 5, Sch. 2, 
Civil P. C., and a Bench of this Court 
consisting of the present Chief Justice 
and my learned brother held that the 
Court’s order amounted to a “case de- 
cided” so as to empower the High 
Court to interfere in revision. Myleam- 
cd brothe r in his judgment remarked; 

5. Mahadeo Sahai vTSecy. of State, 1922 All 1 = 
65 I C 255* 

6. Radha Mohan v. Abbas AH. 1931 All 20d 

133 I C 129=53 All 612 (P B). 

7. Poran Lai v. Rup Chand, 1931 All 761=137 
I C 514=53 All 77a, 
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“To tftUe anv other view would be to put a 
premium on unnecessary proceedings in which a 
iavse number of witnesses may be examined by 
the parties and the award which the arbitrator 
might eventually make may be declared by the 
Court to have been made by the arbitrator who 
had been illegilW appointed and had in conse- 
quence no iurisdiction." 

In 1932 All 411 (8), the Court below 
had foii*"d that the word “assets*’ in 
S. 73, Civil P. C., meant assets re- 
alised by sale in execution of a decree, 
and a Bench of this Court held that 
revision lay agrainst the order of the 
lower Court. The late Chief Justice, 
Sir Grimwood Mears obscr\'^ed: 


“The position to-dav with regard to revisions 
is that tho'O is no hard and fast rule about the 
matter, and when it manifestly appears to be 
right and convenient and proper that this Court 
should decide a revisional application in pre- 
ference to allowing the parties to embank on 
long and expensive litigation, it is within the 
competence of the Court so to decide the revi- 
eional application.” 

In 1933 All 350 (9), a Bench of this 
Court took the view that an order de- 
termining the question whether an ad- 
ditio'^al court-fee should be paid or 
not marks the termination of a defi- 
nite stag'e of the suit and settles the 
controversy between the parties on the 
partiru’ar point and is therefore an 
order deciding the case within the 
meaning of S.115: but this view was 
overriCed by a Full Bench in 1934 All 
620 (10b The learned Chief Justice 
observed: 

“The Court, had jurisdiction to decide this 
point, and if it has taken an erroneous view of 
the law. it has committed no irregularity.” 

In 1933 All 374 (11). the question 
whether an ord^r of a Court refusing 
to allow an amendment of the plaint 
was or was not a “case decided” came 
before a Single Judge of this Court. 
In that case, the plaintiff liad sued 
for reroverv of a sum of money. The 
defendant in his wiiticn statement 
pleaded that some of the items were 
tiino-barred and thereupon the plaintiff 
prayed for permission to amend his 
plaint in order to prove acknowledg- 
ment but his application was rejected. 
Kendall. J., held that the effect of the 
order of the Court below was defi- 
nitely to debar the plaintiff from prov- 
ing a part of his claim and thus there 
was a final decision on that part of 


S'siaii NiiMi v.Tegh Bahadur Singh, 1932 All 
' = T 0 100^54 All 5lG. 

0 Ti-\k«bmi Narain Rai v. Dip Naraln Rai, 
l‘) Vl \\\ :if)0 — 148 I C, 152-=55 All 274. 

10 Gupta ^ Cf>. V. Kirpa Ram Brothers, 1034 
■ All 020^149 1 C 1183 (P B). 

11 Kishen T.all v. Ram Chandra, 1933 All 374= 
’ 145 I C 859=55 AH 256. 


the case which would amount to a 
“case decided** under S. 115, Civil P. G 

The case reported in 1934 All 785 
(12), was the converse of the above. 
The plaintiff had sued for recovery of 
possession of a half-share in a certain 
house. The defendant pleaded that the 
suit was not cognizable by the Munsif 
as the value of the share claimed was 
over Rs. 5,000. Thereupon the plaintiff 
applied for amendment of her plaint; 
she said that the defendant had con- 
siderably added to the house and all 
that the plaintiff wanted was that the 
house be restored to its original con- 
dition and the additions demolished. 
The Munsif allowed the plaint to be 
amended and a Bench of this Court 
held that no revision lay against that 
order. In that case, as ^ pointed out 
by the learned Chief Justice the ques- 
tion of abandoning a part of the 
claim was a matter entirely depending 
on the option and choice of the plain- 
tiff on which the trial Court was not 
called upon to make any judicial exer- 
cise of its owTi discretion. The ques- 
tion whether a refusal to amend the 
plaint would or would not amount to 
a “case decided” was not considered 
in that case, but I am of opinion that 
there is a distinction between an order 
aUo%%dng an amendment and an order 
refusing an amendment. Where a plaint 
is amended, the amendment appears 
on the face of the record and the suit 
proceeds accordingly; but when the 
amendment is refused, there is a ter- 
mination of a “case” and, as it were, 
a chapter of the proceedings is closed. 
The plaintiff by claiming a right to 
amend his plaint lays a “case” before 
the Court and by the Court*s order 
of refusal, the “case” is “decided” the 
plaintiff being thereby barred from pur- 
suing that portion of his claim. In 
the Full Bench case of 1934 All 620 

(10) , to which reference has already been 
made, the Court obseiwed tliat: 

“Wbero tbo caso is a proceeding whicli can be 
considered separate and distinct and is finally 
disposed of by an order wbicb terminates it, it 
may well bo considered to bo a case decided, 
altbougb tbe suit has not in one sense been 
completely di.sposed of;” 

and I am of opinion that the matter 
which is now before us ^ falls withii) 
tills category. I agree with the 
soiling of Kendall, J., m 1933 All 37 

(11) , and I am clearly of opinion tnat 
the lower Court*s refusal to allow an 
amendment of the applicant*s P^^-int 
was a “case decided” as^ont^plated 

l2.“Sund^ DaU v. Bazia Bogam. 1934 All 785= 
=152 I C 886. 
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by S. 115, Civil P. C. It is true that 
in an appeal from the decree, the lower 
Court’s refusal to amend the plaint 
might be taken as a ground of objec- 
tion under S. 105, Civil P. C., but 
the trend of opinion in this Court, as 
I have already shown, is that even 
where such an appeal may lie, an ap- 
plication for revision can be entertain- 
ed by this Court if the effect of so 
doing will be to save time, money and 
labour. I have already quoted the re- 
marks of this Court in 193r All 761 
(7) and in 1932 All 411 (8), and in 
1933 All 374 (11), Kendall, J., obser- 
ves; 

“The view has been expressed more than 
once that, where the effect of allowing a revi- 
sion, in a matter in which an appeal might also 
lie, will be a convenience to the parties and will 
save expense, the Court will be inclined to inter- 
pret the provisions of S. 115 liberally and to 
interfere with an order which has been passed 
without jurisdiction or irregularly, illegally or 
with material irregularity in the exercise of its 
jurisdiction. ’’ 

This is the view which has generally 
found favour with this Court. In the 
present case, the dealings between the 
parties culminated or merged in a note 
of hand; and when the plaintiff found 
that Ills .suit on the basis of the note 
of hand might fail, he very naturally 
wanted to fall back on his original 
consideration. O. 6, R. 17, Civil P. C., 
provides that : 

“All such amendments shall be made as may 
be necessary for the purpose of determining the 
real questions in controversy between the 
parties.” 

The real question in controversy, in 
the present case is whether the bal-^ 
ance of account as shown in the pro- 
missory note was or was not due from 
the defendant and the foundation of 
the claim was the account books. In 
my opinion tliis is a case in which the 
lower Court ought to have allowed the 
desired amendment and by refusing to 
do so it disregarded an express provi- 
sion of law and failed to exercise a 
jurisdiction which was vested in it. I 
therefore hold the view that the ap- 
plication should be allowed and that 
the Court below be directed to amend 
the plaint as prayed by the applicant. 

Niamatullah, J. — I am in entire agree- 
ment ^vith the view expressed by my 
learned brother. The Full Bench case 
1921 All 1 (1), had created an impres- 
sion that no revision lies under S. 115, 
Civil P. C., except where a suit or a 
miscellaneous case equivalent thereto, 
arising under a special enactment, such 
as the Guardians and Wards Act, In- 
solvency Act, etc,, has been finally dis- 


posed of. Observations to the effect 
that no revision is maintainable against 
an interlocutory order passed iri a pend- 
ing suit are to be found in' certain 
cases. The trend of more recent decir 
sion.s however unmistakably shows that 
this view is not now accepted in this 
Court and that revisions liave been en- 
tertained against an interlocutory order, 
provided it is one which can be con- 
sidered to amount to “decision” of a 
“case.” It was permissible to take this 
view in spite of the Full Bench case 
above referred to, which was carefully 
analysed by a Division Bench of this 
Court in 1930 All 758 (4), in which it 
was pointed out that of the five Judge? 
who constituted the Full Bench two 
maintained that a revision lay from a 
finding on an issue relating to the juris- 
diction of the Court recorded during 
the pendency thereof. Two othjsr learn- 
ed Judges took a contrary view and 
made observations considerably nar- 
rowing the scope of a revision under 
S. 115, Civil P. C. The fifth learned 
Judge (Ryves, J.), concurred with th^ 
latter two only in the conclusion and 
did not commit himself to the view as 
regards the scope of S. 115, Civil P. C. 
As pointed out in the Division Bench 
case last referred to, the Full Bench 
case is an authority only for the pro- 
position that no revision lies where the 
trial Court has merely recorded a find- 
ing on one of the issues arising in 
the case and was proceeding with the 
suit. 

There are no less than two later 
Full Bench decisions of this Court in 
which it has been definitely held that 
a revision may lie from an interlocutory 
order passed in a suit: see 1931 All 
294 (6) and 1934 All 620 (10). In both 
of these cases it was held that, where 
a proceeding “distinct” from the suit 
itself is finally terminated by an order 
which is interlocutory in its nature, 
a revision lies under S. 115, Civil P. C. 
To the same effect are several Division 
Bench rulings, some of which are re- 
ferred to in the judgment of my learn- 
ed brother. Indeed, in one case Mears, 
C. J., observed: 

“that there is no hard and fast rule about the 
matter, and when it manifestly appears to bs 
right and convenient and pioper that this Court 
should decide a rovisional application in pre- 
ference to allowing the parties to embark on 
long and expensive litigation, it is within the 
competence of the Court so to decide the revi- 
sional application;” 1932 /'ll 4ll (S). 

The question, which is sometimes one 
of nicety, is whether a particular in- 
terlocutory order can be said to decide 
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a “distinct” proceeding amounting to 
a “case.” It seems to me that thf 
word “case” is not a term of art. It 
has not been defined, and it is not 
possible to define it othenvise than in 
the manner indicated in the later Full 
Bench rulings mentioned above. On 
the one hand, it is not right to say 
that every controversy in a suit or 
proceeding should be considered to be 
a “case” in itself, as Walsh and Ra- 
fique, JJ., were inclined to hold in 1921 
All 1 (1). On the other hand, to limit 
it to the final disposal of the whole 
proceeding (suit or proceeding equiva- 
lent thereto), is to deprive, S. 115 of 
1 great deal of its utility. I am of opi- 
nion that an interlocutory order which 
terminates a proceeding (Started by an 
application should be considered to be 
the “decision” of a “case” within the 
meaning of S. 115, provided such pro- 
ceeding is so far distinct from the suit 
itself that it can be separated from it 
as a collateral matter. I realise that 
the words “distinct” and “collateral 
matters”, used by me, arc as indefinite 
as the word “case” itself. I think it 
is not possible to give an exhaustive 
definition of the word “case” and that 
any attempt to define it, so as to em- 
brace all rcvisable orders, is apt to 
give rise to complications and conflict 
of opinion. I would therefore consider 
each case on its own merits and find 
whether tbe rule accejited in the later 
Full liench cases is applicable to it. 
In my opinion the Court should err 
in doubtful cases on the side of en- 
tertaining a revision rather than refuse 
ing to do so, if it is found that the 
Suliordinatc Court exercised a juris- 
diction not possessed by it or failed to 
exercise its jurisdiction, or acted ille- 
gally or with material irregularity in 
the exercise of it. Greater importarice 
is to be attached to tlic merits of the 
order ciuesiioned in revis<ion, because, if 
the ends of substantial justice do not 
reciuirc interference, this Court can re- 
fuse to correct errors in the order chal- 
lenged in revision, even though a “case” 
might have been “decided” and even 
though tlie Subordinate Court’s order 
was leclinically wrong. 

Coming to the merits of this parti- 
cular case, I think the lower Court 
decided a “case” when it rejected the 
plainlilY's application for amendment of 
his plaint. I have examined the plaint 
and find that tlic plaintiff claimed a 
certain sum of money on the allegation 
that ilie parties Jiad dealings for a 
number of years, and that in the plain- 
titl’s account books there were debit 
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and credit entries, which were exa- 
mined by the parties who agreed on 
a certain date that a certain amount 
was due to the plaintiff for which the 
defendant executed a promissory note. 
The plaint, as it originally stood, made 
the promissory note as the basis of the 
suit though past dealings leading to 
the execution of the note were recited. 
The application for amendment sought 
to make the original consideration, dis- 
closed by the account books and re- 
ferred to. in the plaint, as an alterna- 
tive basis of the plaintiff’s claim. In 
refusing the plaintiff’s application the 
lower Court should be considered to 
have disposed of the proceeding started 
by the application for amendment. That 
proceeding, though it relates to the 
suit, is yet distinct and separable from 
it such that, if all traces of it are 
removed from the record, the suit itself 
cannot be affected by it. It is quite 
correct to say that the plaintiff, who 
was apprehensive of his suit based on 
the promissory note, started by his ap- 
plication for amendment, a proceeding 
with the object of having it deter- 
mined M'hethcr he should be allowed 
to have in that suit, ’so to say, a 
second string to his bow. The Court 
finally disposed of the proceeding thus 
started by holding that the plaintiff 
could not be allowed to have a second 
string to his bow. The episode was 
finally closed so far as that Court waf 
concerned. The suit proceeded as it 
originally stood ^\'ithout any reference 
to what had happened on the plaintiff’s 
application for amendment. Assuming 
that the order of the Munsif is one 
which is, on the face of it, erroneous, 
and assuming that he failed to exercise 
his jurisdiction or acted illegally or with 
material irregularity in the exercise of 
his jurisdiction, and the order is one 
which will, in all probability, be set 
aside in appeal if the plainiiffs suit is 
dismissed, it as highly expedient that 
such order should be revised to avoid 
unnecessary^ delay and expense to the 
parlies. 

I agree wath my learned brother in 
holding that the order of the lower 
Court contravenes the provisions of 
O. 6. R. 17, Civil P. C. The whole 
object of that rule is to prevent multi- 
]>liciiy of proceedings: and a Court is 
therefore bound to allow such amend- 
ment to be made as may be necessa^ 
for the purposes of determining the 
real question in controversy between 
the parties. The real controversy bet- 
ween the parties is whether the amount 
claimed by the plaintiff was due from 
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the defendants on account being taken 
between them. I fail to see why the 
slight change “in the frame of tlie suit*’ 
•disentitles the plaintiff to the amend- 
ment he desired to make. In my opi- 
nion the Munsif acted illegally and, at 
least with material irregularity in the 
-exercise of his jurisdictioai. In taking 
the view which I have done in this case 
I am not acting contrary to the view 
expressed in 1934 All 785 (12), in which 
it was held that no revision lay from 
-an order allowing amendment of a 
plaint. It was not held in that case 
that an order allowing amendment 
•of a plaint is not the “decision” of 
-a “case.” The ratio of that case ap- 
pears to me to be that the Court had 
jurisdiction to allow amendments and 
that it did not act illegally or with 
material irregularity dn the exercise of 
1:hat jurisdiction. It is true that inci- 
dentally the question whether a case 
was decided was referred to; but I 
find no definite expression of opinion 
on that question. 

An order allowing amendment stands, 
in my opinion, on a. different footing 
from the one refusing to allow it. As- 
suming that the order allowing amend- 
ment amounts to a “decision” of g 
“case” it can, but rarely be successfully 
•challenged in revision, as the Court 
cannot be said to have acted without 
jurisdiction or to have failed to exer- 
cise a jurisdiction or to have acted 
illegally or with rnaterial irregularity 
in the exercise of its jurisdiction. In 
a vast majority of cases it will be 
found that the Court has merely acted 
in the exercise of its discretion which 
the law gives it or in obedience to the 
provisions of O. 6, R. 17, Civil P. C. 
In all such cases nothing more than 
wrong exercise of discretion can be as- 
cribed to it; but where the Court re- 
fuses to allow amendments, where O. 6, 
R. 17, provides that it must be made 
for the purposes of finally determining 
the real question in controversy bet- 
ween the parties, the order of refusal 
proceeds on an illegal or irregular exer- 
cise of jurisdiction. For the reasons 
.explained above I concur in the order 
.proposed by my learned brotlicr. 

T£ s Application allowed. 
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Niamatullah and Rachhpal 

Singh, JJ. 

Chandra Shekhar and another — De- 
cree-holders & Defendants — Appellants. 

V. 

Manohar Lai and others — Judgment- 
debtors — Respondents. 

Execution First Appeal No. 401 of 
1933, Decided on 19th December 1934, 
from decree of Sub-Judge, Gawnpore, 
D/- 2nd September 1933. 

Execution — Decree for costs against plain- 
tiffs — Father shown in decree as party only 
so far as next friend of minors — Decree can- 
not be executed against him. 

The Court executing the decree canuot go 
behind the decree. Where a decree was passed 
against the minor plaintiffs and their father is 
not shown as a party except so far that he ap- 
peared as the next friend of minors, the decree- 
holders cannot execute their decree for costs 
against him, who is not shown in the decree as 
a party. [P 360 O 1] 

G. S. Pathak — for Appellants. 

A. P. Pandey — for Respondents. 

Judgment. — This is an appeal by the 
decree-holders, who were defendants in 
the suit in which a decree was passed 
in their favour for costs against the 
plaintiffs. The latter were minors and 
were sued with their father, Manohar 
Lai as a next friend. The suit was 
for recovery of a certain sum of money 
alleged to be due to the plaintiffs. It 
was dismissed, and the defendants were 
decreed costs incurred by them in the 
suit. They took out execution of the de- 
cree for costs and attempted to attach 
a house belonging to Manohar Lai, who 
objected on the ground that he was 
no party to the decree and that the 
decree-holders could not therefore pro- 
ceed against property belonging to him 
personally. This objection found fa- 
vour with the lower Court which dis- 
missed the application for execution. 
The decree-holders have preferred the 
present appeal. 

It is pointed out by the appellants* 
learned advocate that Manohar Lai 
stated in his statement in pleadings 
that the money which was the subject- 
matter of the suit was his property 
and that it liad been deposited with 
the defendants in the name of his 
minor sons, the plaintiffs. The decree 
however does not show Manohar LaL 
as a party except so far that he ap- 
pears as the next friend of the minor 
plaintiffs. The contention put forward 
before us is that the sons were merely 
benamidars, the beneficial interest in 
the subject-matter of the suit being 
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vested in Manohar Lai, the father, who 
must be held to be liable to pay the 
costs of the decree against the plain.- 
tihs. It seems to us that the right of 
the decrce-hoidcrs to obtain satisfac- 
tion of their decree for costs against 
Manohar Lai rests on facts which can- 
not be ascertained except by an inquiry. 
The Court executing the decree cannot 
go beliind the decree which, on the 
face of it, is against the minor plain- 
tiffs. Manohar Lai is not made liable 
by the terms of the decree to the 
costs awarded to the successful defen- 
dants. It is clear that the Court exe- 
cuting the decree will materially alter 
the terms of the decree if it finds that 
the party really liable for costs is 
Manohar Lai. We think that the lower 
Court was right in holding that the 
decree-holders cannot execute their de« 
cree for costs against Manohar Lai, 
who is not shown in the decree as a 
party. In this view the appeal fails 
not only on the merits, but in limine 
as Manohar Lai’s objection should be 
considered to be one under R. 58, and 
a decision adverse to liim is not ap- 
pealable. The appeal is dismissed with 
costs. 

K.S. Appeal dismissed. 
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Execu- 


Eespon- 


Bknnet and Bajpai, JJ. 

L. ^adho liayn and another — 
tors — Appellants. 

V. 

Jai Chand liai and others — 
dents. 

First Appeal No. 135 of 1933, De- 
cided on 20th April 1931, from order of 
Di^t. Judge, Sabaraiipur, D/. 11th April 
1933. 

(a) Charitable and Religious Trusts Act 
(14 of 1920), S. 7 — Trustee of express or 
constructive trust created for public purpose 
can apply to civil Court for opinion or ad- 
vice where any substantial part of property 
is situate. 

A trusleo of an express or conslructivo trust 
created or existing for a public puipo'«e of a 
eliaritablo er a. religious nature ca»i upp y X 
petition totho civil Court, within the local 
limits of whose jurisdiction any sub-tantml part 
of the subject-matter of the trust is situate for 
the opinion, advice or direction of ihe Court on 

anv question affecting the rnanagemeut or aOini- 
nistiation of the trust property, and the Court 
shall give its opinion, advice or il 

case ma\ be. thereon. I- 

(b) Practice— Duty of Court — 

plying for sale of property covered by will 
after obtaining probate App ica ion no 
specifically headed as one under b. 40/, 
Succession Act — Court should see whether 


it has jurisdiction under any provisions of 
law — Succession Act (1925), S. 307. 

Where a person who has obtained probate of a. 
bill applies for sale of certain immovable pro- 
perty covered by the will but the application is- 
not specifically headed as one under S. 307, Suc- 
cession Act, it is the duty of the Court to find 
out whether it has jurisdiction in the matter oi 
the application or not under any provision oR 
law. [P 361 O 11 

Gopi Nath Kunzru — for Appellants. 

G. S. Pathalc-‘ior Respondents. 

Bajpai, J. — This is an appeal from 
an order of the District judge, Sa- 
haranpur, dated 11th April 1933, by 
which he purported to dispose of two- 
applications, one dated 28th November 
1931 by Jai Cliand Rai and others an<t 
the other dated 20th February 1933^ 
by Col. D. P. Goyel. The facts of 
the case are that one Mt. Kasturi* 
executed a will on 20th March 1920' 
by which she gave certain directions* 
regarding her property. On 1st Au- 
gust 1931 Col. Goycl who had obtain- 
ed probate of the will of his 'rife^. 
Mt. Kasturi, applied for the sale of 
certain immovable property covered by 
the will. Permission was granted to- 
Col. Goyel on 17th August 1931 and. 
we have been informed that in pursu- 
ance of the permission the property 
was actually sold on 14th October 193L 

On 28th November 1931 Jai Chanm 
Rai and others applied to the learned' 
District Judge that: 

“the order dated 17th August 1931 be set aside- 
and proper directions for the due administration 
of the trust bo ordered and tbe damages result- 
ing from misfeasance of Ibo trust be recovere« 
from the security of the trustees or any other 
suitable order be p.i.sscd.’' 

Th=s application was opposed by one 
Lala Madho Ram who was also men- 
tioned as a trustee in the will of Mt.. 
kasturi. Later on Col. Goyel made an 
appl cation on 20th February 1933 by 
^vhich he prayed for permission tO' 
sell certain other properties mention- 
ed in the will of Mt. Kasturi Bai. 
The learned District Judge consider- 
ed these two applications on 11th Ap- 
ril 1933 and came to the conclusion 
that the application of Col. Goyel was 
under S. 307, Succession Act, whi(^ 
section was not at all applicable^ 
inasmuch as “permission to transfer is 
not asked in this case in order to- 
pny debts and legacies.” He therefore 
refused the application of Col. Goyel 
dated 2Cth February 1933 and 
same lime set aside the order of 
Auuust 1931 which he considered to- 

be ^an ex parte order. , , , t 

In this appeal it is contended 
us that the learned District Judge mdi 
erred in holding that it liad no ]U— 
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risdiction to grant the permission 
sought for. It is true that it has been 
reiterated before us that S. 307, Suc- 
cession Act, is applicable to the pre- 
sent case, but as arguments have pro- 
ceeded before -us on the assumption 
that the learned District Judge has 
got jurisdiction under other provi- 
sions of law to grant the permission 
sought for, we have got to sec whe- 
ther such jurisdiction exists in the Dis- 
trict Judge or not. Our attention has 
been drawn to S. 7, Charitable and 
Religious Trusts Act, (14 of 1920) 
and there cannot be the slighest doubt 
that a trustee of an express or con- 
structive trust created or existing for 
a public purpose of a charitable or a 
religious nature can apply by petition 
to the civil Court, within the local 
limits of whose jurisdiction any sub- 
stantial part of the subject-matter of 
the trust is situate, for the opinion, 
advice or direction of the Court on 
any question affecting the management 
or administration of the trust proper- 
,ty, and the Court shall give its opi- 
nion, advice or direction, as the case 
may be, thereon. The Court be.ow has 
not considered whether the appn^tion 
of Col. Goyel could be treated un- 
der S. 7 of the Act or not. It has 
confined its attention to a consic^ration 
of the applicability of S. 307 , Succes- 
sion Act, and on that consideration 
alone has failed to exercise jurisdic- 
tion. We make it clear that all ques- 
tions arising under S. 7, Charitable ^tid 
Religious Trusts Act, are open and 
Jai Chand Rai and others can agi- 
tate the point before the Court be- 
low. It must be ment:oned that the 
application of Col. Goycl was not 
cifically headed as one under o. 307, 
Succession Act, and it was the duty 
of the Court to find out whether it 
had jurisdiction in the matter of^ the 
application or not under any provision 

^^^It^^Vas then contended before us 
that Mr. Mundle, the District Judge, 
had no jurisdiction to set aside his 
previous order of 7th August 19^^* It 
is argued that after having passed the 
order the learned District Judge was 
functus officio and his order cou.d be 
set aside, if at all, by a superior au- 
thority. The contention of the respon- 
dents is that every Court has got in- 
herent jurisdiction to recall an order 
passed without jurisdiction and re- 
liance is placed upon the case of 1931 
All 212 (!)• The facts of J^hal cas^ 

1. In the matter of Indrani, 1931 All 212=130 I 
G 493=53 All 422. 


are slightly different. A learned Dis- 
trict Judge had passed certain orders* 
giving permission to the trustees to 
sell certain properties and in pursu- 
ance of the permission properties 
had been sold and an application was- 
made to the successor of the former 
District Judge to confirm the sales^ 
The learned District Judge before 
whom the matter came up was of the 
opinion that S. 307, Succession Act, 
was not applicable and he therefore 
dropped the proceedings and refused 
to confirm the sale. It was held that: 
“where a Judge for the time being discovers that- 
an order has been passed without jurisdiction- 
either by himself or by his predecessor in office- 
it is his dui y to undo that order so far as it may- 
lie in his ppwer.” 

It was within the competence of the 
successor to refuse to confirm the sales- 
which had been sanctioned by his pre- 
decessor and to that extent he could, 
if he thought that the order of his- 
predecessor was without jurisdiction,, 
undo the previous order. In the pre- 
sent case there^ is no question of un- 
doing any previous order so far as it 
lies in his power. In the present case 
he has completely set aside his for- 
mer order dated 17th August 1931 and 
as we stated before, in pursuance of 
this order a certain sale has already 
taken place. The case relied on by the 
respondents is therefore clearly distin- 
guishable. At the same time we are 
not satisfied whether the order of the 
learned District Judge dated 17th Au- 
gust 1931 was passed under S. 7, Re- 
ligious and Gharitable Trusts Act, or 
under S. 307, Succession Act. It is 
also clear that that order was passed 
without reference to a previous order 
of Mr. Mundle wherein he had refused 
permission to sell the self-same proper- 
ty under the self-same circumstances. 
We are therefore of the opinion that 
it is desirable that the entire matter 
should be left open and the learned 
District Judge be asked to consider the 
application of 1st August 1931 after no- 
tice to all the parties concerned as 
if that were an application under S. 
7, Religious and Charitable Trust's 
Act. We therefore allow this appeal, 
set aside the order of Mr, Mundle 
dated 11th April 1931 and send back 
the case to him to register it on its 
original number and dispose of it ac- 
cording to law bearing our observations 
in view. The matters which the Court 
below will consider are the applications 
of Col. Goyel dated 1st August 1931 
and dated 20th February 1933 and the 
application dated 28th November 1931 
of Jai Chand Rai and others. Parties 
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vdW bear their o^m costs of this ap- 
pc'al and costs in tlie Coart belo\v will 
abide the event. The appellant is en- 
titled to a refund of court-fees in this 
•Court. 

K.S. Appeal allowed. 
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TiioM AND Harries, JJ. 
liharat Singh and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No 473 of 1934, 
Decided on l7th September 1934, from 
order of Sess. Judge, Parrukhabad, D/- 
12th June 1934. 

Penal Code (1860), Ss. 149 and 302 — 
Number of persons armed with spears rush- 
ing at another and plunging spears into hia 
body — Common intention is to kill victim. 

If a number of men armed with spears rush 
at another and plunge their spears into his 
body, then there is only one inference in law, 
and indeed in fact, which can be drawn, and 
that is. that the common intention of the as- 
sailants was to kill their victim and all of them 

•can be convicted under S. 30-2 read with S. 149. 

LP 303 O 

B. S. Darhari—ior Appellants. 

Govt. Advocate — for the Crown. 

Judgment. — Bharat Singh, 

Singh, Bishal Singh, Jliabbu Singh and 
Saniam Singh were charged along with 
four others who were acquitted under 
Ss. 302/149, 147. 324/149 and 148, Icnal 
Code, liharal Singh and Puttu Singh 
were senlcn.ccd lo death under S. 302 
read with 149, Penal Code. Bishal 
Singh, Thabbu Singh and Sarnam Singli 
under ihc same .section were sentenced 
to I ransi>ortiition for life. Under b.l47 
all the appellants were sciucnced to 
two years’ rigorous imprisonment ana 
under S. 324/149 to one years rigo- 
rous ImprUonmciU. Putui Singh, Bha- 
rat Singh and Sarnam Singh were sen- 
tenced to two years’ ngoroiis impri- 
sonincnl under S. 148, Penal Code. 

Tl'.c appellants were charged under 
the section already mcnlion-cd along 
with four others, namely, Chhoicy 
Singh, Padshah Singh, multan Singh 
and Dip SinKU. THcse four J^wever 
Mcc acipiiuctl l.y lire learned Sessions 
liul-'O The charge against the accused 
las“lhat on 21st May 1933 m the 
viUa-e I-dapur, District !■ arrnkhabad, 
thev formed an illegal asscml.ly whose 
common object was to murder one 
llumni SiiiKh, and m pnrsuai re of this 
< onin-on ob c I ll.cy attached him aimed 
w it li de adly weapons and murdered him, 
a.id further that they 

injuries upon one Naihu Singh. There 


is no dispute about the fact that Jhuniii 
Singh was murdered on 21st May 1933. 
The post-mortem examination disclosed 
that he had sustained seven punctured 
or incised woimds: 


ff 


“{!) Incised and punctured wound i** x i 
deep down to chest in front of right chest 1*^ 
from the middle line above the level of nipple. ^ 

(2) Punctured and incised wound 1” x 
deep down to abdomen on right side of abdomen 
on level with the 11th right rib. 

(3) Punctured wound i” x J'* and deep down 
to abdomen on right side between the ribs and 

iliac crest. , , 

(4) Incised would 1” x x 4” inner side of 
upper part of left thigh below the groin.’* 

(5) Incised wound 2” x x 1” centre of 
back of chest in middle line.” 

There were further two incised 
wounds, one on the middle of 
middle finger in front and on-e on the 
centre of left middle finger in front. 
Death is certified by the Civil Surgeon, 
who conducted the post-mortem exa- 
mination, to -have been caused by punc- 
ture of right lung right kidney , and 
abdomen. The injuries an his opinion 
were caused by some sharp-pointed 
weapon like a spear. It is bey 9 nd dis- 
pute further that Nathu sustained in- 
juries on the same date. Nathu was 
examined on the 23rd May and he %yas 
found to have sustained five injuries, 
all of which were simple, with the ex- 
ception of one punctured ^vound 

on the right buttock. All 
the injuries, with the exception of this 
grievous injur>% were probably m- 
flicied, according to the medical ofneer, 
with some blunt weapon. 

The first information report of the 
murder of Thunni Singh and the injuries 
to Nathu Singh was made on the 21sr 
May. about 4 p. m., at t he police sta- 
tion Rajapur, ten miles from the vil- 
lage of Lilapur. The report was ir^de 
by one Dal Singh, a resident 
of the vilhago of Lilapur. In this re- 
port Dal Singh states that about noon 
of that clay. viz., the 23rd the 

deceased jhunnii Singh and Nathu Singh 
were weighing their wheat at the vil- 
lage threshing floor which was m a 
grove on the outskirts of the village. 
Thev were approached by the accused, 
one 'of whom, Bharat Singh, deman^ 
cd that Thunni should repay to hm 
the Rs. 50 which were owing to him 
by the deceased. Jhunim replied that 
lie was unable to pay at the tim<^ 
Thereupon Bharat Singh ^^n^anded 
that he should be given wheat m heu 
of the Rs. 50 winch were due. JIumm 
refused to accede to this suggestion, 
v-hcrcupon Chholey Singh, 
accused who l\as been acquitted, came 
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iup, and when Bharat Singh toM hiin 
that the deceased refused to pay his 
debt Chhotey Singh shouted, “beat the 
•salas.” The nine accused then rushed 
xipon the deceased and Nathu, felled 
Nathu to the ground and inflicted upon 
Jhunni the injuries above referred to, 
to which injuries Jhunni immediately 
-succumbed. In support of the prose- 
cution case eight eye-^^itnesses were 
adduced. They all support the story 
told to the police in the first informa- 
tion renort. It is unnecessary to con- 
sider the evidence of these witnesses 
in detail. They suppK>rt each other in 
all material particulars. According to 
these witnesses six of the accused were 
armed with spears and three with lathis. 
It is clear also ‘from the evidence of 
these witnesses that before the attack 
upon the deceased and Nathu there 
was an altercation and an exchange 
of abuse. The fact that there was an 
altercation is referred to in the first 
information report. All the %vitJiesses 
in their evidence in the Sessions Court 
stated that there was an interchange 
of abuse. There is some doubt upon 
the evidence as to who struck the first 
blow. The witness Dhal Singh, who is 
a cousin of the deceased and a brother 
of Nathu, stated that the deceased 
Jhunni was the first to wield his spear 
and he struck the accused Puttu Singh. 
Puttu Singh did receive an injury and 
was medically examined on the 21st 
Mav. He was found to have a con- 
tused wound in front above the fore- 
head with severe bleeding and inflam-- 
mation on the right eye at the time 
of examination. Another prosecution 
witness, namely. Munshi Singli, stated 
in evidence that lathis were flying on 
all four sides. -In our view therefore 
it is clear from the prosecution evi- 
dence that this unfortunate incident 
which resulted in the death of one 
and grievous injun"* to another, arose 
out of a quarrel over a trivial matter 
namely, the repayment of Rs. 50 due 
by the deceased to Bharat Singh. 

Learned counsel for the appellants 
has contended that the evidence did 
not disclose any common object on the 
part of the accused either to murder 
Jhunni or to inflict grievous injury upon 
Nathu. There is no doubt that the 
accused acted on the spur of the mo- 
ment, no doubt provoked to a certain 
extent by the abuse which was in- 
dulged in by Jhunni and Nathu. What 
their intention was however when they 
attacked Jhunni can only be gathered 
from what happened. It is true that 
according to the orosecution Chhotey 
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urged the accused merely to beat 
Jhunni and Nathu. On the other hand, 
it is proved that six of the accused 
were armed with spears and that the 
deceased sustained no fewer than five 
spear injuries each one of which was 
a fatal injury. If a number of men 
armed with spears rush at another and 
plunge their spears into his body then 
there is only one inference in law, and 
indeed in fact, which can be drawn 
and that is that the common intention 
of the assailants was to kill their victim. 
We therefore hold that the appellants 
with the exception of Bihsal Singh, 
whose case we shall refer to in a 
moment, were rightly convicted -under 
S. 302 read with S. 149, Penal Code. 
Learned counsel for the appellants has 
urged us to record a conviction, if we 
accept the evidence of the prosecution, 
under S. 304 and not under S. 302, 
Penal Code. We have given this con- 
tention of learned counsel very careful 
consideration. It is undoubtedly clear 
from the evidence that the killing of 
Jhunni was perpetrated without pre- 
meditation in a sudden fight in the 
heat of passion upon a sudden quarrel. 
But we cannot hold that the offence 
committed comes within the terms of 
Exception 4 to S. 300, Penal Code. 
In view of the fact that there were 
at least five persons armed with spears 
and two with lathis on the accused’s 
side and two on the others, that no 
grievous injury was inflicted either by 
Jhunni or Nathu, we cannot hold that 
Jhunni’s assailants did not take undue 
advantage or that they did not act in 
a cruel and unusual manner. We there- 
fore reject the contention that the of- 
fence committed by the appellants is 
covered by Exception 4 to S. 300, 
Penal Code. Their oflence is clearly 
one under S. 302 and not under S. 304, 
Penal Code. 

The learned Sessions Judge for rea- 
sons which upon the evidence we are 
entirely unable to appreciate, has dis- 
tinguished between the cases of Bliarat 
Singh and Puttu Singh on the one hand 
and the other three appellants upon 
the other. He has sentenced Puttu 
Singh and Bharat Singh to death under 
S. 302 read with S. 149, Penal Code, 
and the other three to transportation 
for life. The evidence against all the 
appellants is precisely the same. The 
testimony of the witnesses does not 
indicate that a more prominent part in 
the attack was taken either by Bharat 
Singh or Puttu Singh, and we liave 
no hesitation in holding tliat the learn- 
ed Sessions Judge was quite unjustified 
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in holding that Bharat Singh and Puttu 
Singh were in any degree more respon- 
sible for the death of Jhunni than the 
other three appellants. We are satis- 
fied that the offence committed is one 
under S. 302, Penal Code, that it was 
committed as the result of sudden pro- 
vocation and without premeditation 
and, in tlie circumstances therefore we 
are constrained to take the view that 
tliis is a case in which the Court may 
imi)ose the lesser sentence. 

The case of Bishal Singh stands in 
a different posilion from tliat of the 
other appellants. Bishal Singh, accord- 
ing to the evidence, struck Nathu Singh 
wi h his lathi. He is not accused of 
taking any part in the attack upon 
Jhunni. Wo have had the advantage 
of seeing Bishal Singh in Court. His 
right hand is completely useless. The 
■hand is deformed and the arm is 
withered, and we are satisfied that he 
could not have wielded a lathi. It has 
been suggested that he might liave 
wielded the lathi with his left hand, 
but wc consider this suggestion a very 
doubtful one. We are rot satisfied upon 
the evidence that Bishal Singh took 
any part in the attack either upon 
Jhunni or Nathu., In these circum- 
stance*^ he is entitled to an acquitt^ 
in respect of all the charges which 
were preferred against him. We see 
no reason to interfere with th econvic^ 
tion and sentences of Bharat Singh, 
Pu’ tu Singh, Jliabbu Singh and Sarnam 
Singh under the other sections under 
which tlicy have been convicted ana 

sentenced. ,, , , 

In the result we allow the appeal 

of Bishal Singh. We set aside his con- 
vict ons and sentences and direct that 
he be liberated forthwith provided he 
is not required by the authonties in 
co-mexion \\iih any other charge. We 
dismiss the appeals of Bharat Singh, 
Puilu Singh, Jhabbu Singh and Sar- 
iiain, but in tlic cases of Bharat Stngh 
and Puttu Singh wc reduce the sen- 
tences of death imposed by the learned 
Sessions judge to sentences of trans- 
portation for life. rbc sentences of 
transportation for life Passed ^Sauist 

Bh.-ual Singh, Pu'.tu Singh. 

Singh and Sarnam S ngh wi.l run con- 
currently rvith the sentences imposed 
by the learned Sessions Judge under 
the other sections. 


K.S. 


Order accordingly. 


Bekret, J. 

Thahur Frasad — Decree-holder Ap- 

plicant. 

V. 

Kasturi Narain ShuJela — Judgment- 
debtor — Opposite Parfcy. 

Ex. First Appeal No. 227 of 1933, De- 
cided on 29th October 1934, from deci- 
sion of Sub-Judge, Gorakhpore, D/- 23rd. 
January 1933. 

(a) Res judicata — Simple money-decree- 
and four minor decrees for different sets or 
costs in same suit — Execution of main decree' 
—Agreement between judgment-debtor and 
decree-holder regarding methods of execu- 
tion of decree — Subsequent application for 
execution of one of decree for costs contrary 
to agreement — High Court holding that 
agreement is binding on decree- holder 
Application for execution of another decree 
for costs — Held previous order of High 
Court operated as res judicata — Single 
Judge cannot differ from law laid down by 
bench — Execution. 

The decree-holder obtained a simple money 
decree and four minor decrees for different sets 
of costs in the same suit. During the course or 
the execution proceedings of the main decre^ 
the judgment-debtor and decree-holder entered 
into an agreement limiting the methods of ex- 
ecution of the decrees. The judgment-debtor 
applied to have this agreement certified as an 
adjustment but it was held by the High _ Court 
that it was not so but simply dealt with the^ 
remedies for enforcing the decree. Meanwhile 
the decree- holder applied for execution of one of 
the decree for costs contrary to the terms of the- 
agreement: on objection of the judgment-debtor 
the High Court upheld the lower Court’s view 
that the agreement was binding on the decree- 
holder, though it was not an adjustment. Sub- 
se<iuently the decroo-holdor again applied for 
execution of another of the decree for costs. 

Held : that an order of the High Court on 
the prior execution application of decree for 
costs was binding on the decree-holder as roa 
judicata. [F 305 0 

Held further ; that even if it did not so ope- 
rate, the order of the High Court in the former 
application set out the law to be applied and it 
was not open to single Judge to differ from the 
law as laid down by the Bench. [P 365 C 2J 

(b) Civil P. C. (1908), s. 47— Questions re- 
garding attachment cf money and issuing ^of 
warrant of arrest are questions dealing with- 

execution. . 

The questions as regards attachment of certain 
inoncj* and the issuing of a warrant of arrest are-- 
certainlv questions dealing with the execution 
ol a decree and therefore these questions mnst- 
he deteiniinod by the execution Court and not 
iu a separate suit. [F 3GG C .i 

G. S. Pathak — for Applicant. 

S. K. Muke7‘Ji — for Opposite Party. 

Judgment. 

' I " ^ ^ 1 1 J ^ 

execution by a decree-holder m tiie 

follomng circumstances: 


1935 Thakur Prasad v. Kasturi 

The decree- holder brought a suit, in 
the Calcutta High Court against the 
judgment-debtor and obtained a sim- 
ple money decree and four minor de- 
<n“ees for different sets of costs. The 
decree-holder took out execution in 
CawTipore of the main decree. During 
the course of those execution proceed- 
ings on the 20th. July 1928, the 
decree-holder gave a document 
to the judgment-debtor stating 
that the decree-holder would not take 
out execution against the person of 
the judgment-debtor and he would not 
attach the money due to the judg- 
ment-debtor from the B. & N. W. 
Railway on account of loading and un-^ 
loading contracts. The judgment-deb- 
tor applied to the Court in Ca^vnpore 
to have this document certified as an 
adjustment of a decree. The Court 
held that it was not an adjustment of 
a decree because it did not state that 
any portion of the decree was satis- 
fied, but merely dealt with the reme- 
dies which a decree-holder might en- 
force under his decree. On appeal by 
the judgment-debtor that view was up- 
held by a Bench of this Court on 
4th February 1932. Meanwhile the de- 
cree-holder applied in a Court at 
Gorakhpur for execution of one of the 
decrees for costs by attachment of the 
money due from the B. & N. W. Rail- 
way for the loading and unloading con- 
tract, The judgment-debtor objected 
that the decree-holder was bound by 
his agreement in Ca\\mpore of 20th 
July 1928. The Gorakhpur Court on 
21st February 1930, held tliat the 
agreement was binding on the decree- 
holder and dismissed the application 
for execution. The decree-holder made 
an appeal to the High Court. The 
High Court in the same order of 4th 
February 1932, considered this appeal 
also and it held: 

“ Coming to the Gorakhpur appeal we are of 
-opinion that this appeal must also fail. The de- 
cree-holder did not raise the plea in the Gorakh- 
pur Court that the agreement was part of a 
larger agreement. Further he never sought to 
prove that such was the case. That being so 
the agreement, dated 20th July 1928, was pro- 
perly construed by the Court below and it was 
rightly held to be binding on the decree-holder.’* 

That is, this Court held that al- 
though the agreement was not an ad- 
justment of the decree which should 
be certified under O. 21, R. 2, still 
the agreement was binding on the de- 
cree-holder and the execution Court 
should recognize that agreement as 
binding on the decree-holder and re- 
fuse execution contrary to the provi- 
sions of the agreement. While the ap- 
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peals were pending before the High 
Court on 2nd December 1930, the de- 
cree-holder applied in Gorakhpur for 
execution of another of the decrees 
for costs by attachment of the same 
money with the B. & N. W. Railway. 
The same objection was made of the 
agreement of 20th July 1928, and this 
was upheld by the Subordinate Judge 
by an order of 2nd February 1931, 
ordering the release of the money, but 
staying execution pending the decision 
in appeals. On 18th May 1931, the 
decree-holder made an application to 
continue his application for execution 
of 2nd Decmber 1930. On 23rd Janu- 
ary 1933, the execution Court passed 
the present order under appeal in 
which the Court holds that the order 
of this Court dated 4th February 1932, 
is binding on the decree-holder and 
that it cannot go beyond that order. 
Learned counsel contends that the 
order in appeal of this Court of 4th 
February 1932, is not binding as res 
judicata on the decree-holder because 
It was passed in an appeal from the 
execution of a different decree. Al- 
though the decree was different, the 
decree was passed in the same suit. 
The difference consists merely in that 
the two decrees were for different sets 
of costs, r consider that there is no 
force in this argument. Even if the 
order of this Court were not binding 
as res judicata still in my opinion the 
order of this . Court sets out the law 
to be applied and it is not open to 
rne as a Single Judge to differ from 
the law as laid down by a Bench of 
. I may also add that there 

IS no reason to differ. Learned coun- 
sel relied on a Full Bench ruling re- 
ported in 1932 All 273 (1), which he 
claimed would show that an agree- 

. amount to an ad- 

justment would not be binding on the 
parties for the purpose of execution. 

I do not think that there is anything 
laid down by this Full Bench to that 
effect. The question before the Full 
Bench was whether an order passed by 
an executing Court substituting a com- 
promise for the decree originally pass- 
ed was an order which would give a 
fresh start for limitation as a subse- 
quent order within the meanine- nf 

appa?ent?y 

that the order was not such a subse 
quent proceeding. That question ap- 
pears to me to be an entirely different 
one from the question now before the 
Court as to whether t he present com- 

1. Gobardhan Das v. Dau Daval 

138 I C 533=54 All 673 (F B).’ “ 
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promise is binding on the parties. The 
compromise may be binding and yet the 
order passed to that effect may not 
eivc a fresh istart for limitation. I 
may also note that the compromise 
in the present case is quite dinerent 
from the compromise in the Full Bench 
ruling because the present compromise 
does not -substitute anything fo-r the 
decree originally passed, but merely 
deals \\ath the limitation of the me- 
thods of executing that decree. It is 
farther argued by learned counsel that 
the remedy of the judgment-debtor 
might be by a suit. 1 do not consider 
that that is so because S. 47. lays do«n 
that between the parties all questions 
arising in regard to the execution, dis- 
cliarge or satisfaction of the decree 
must be determined by the execution 
Court. The question as regards at- 
tachment of certain money and the 
issuing of a warrant of arrest are cer- 
tainly questions dealing with the exe- 
cution of a decree and therefore these 
Iquestions must be determined by the 
execution Court and not in a separate 

^^For these reasons I consider tlmt 
th«e is no force in the arguments for 
the and I dismiss this ap- 

Appeal dismissed. 
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Alopi Din 
Em peror 


—Applicant. 

V. 

Opposite Party. 

Criminal Eevn. No. 854 of Ip^^’ 

■ io,1 on lOth December 1934, from 
order of Dist. Magistrate, Agra, D/- 16th 

Criminal P. C. (1898), S 494-Prose^ 

<tialine that there was no 

case— Hefd it did not amount to withdrawal. 

loi ceri^ 

prosccutuig inspbci^i 

tbeie no case under S JIB, J • A • 

that he M not state ‘hat there ere 

„uyactscrom,s ,ons^forwh.^^^ only gave his 

iw eri 4 ^ce^.^eca lor^tho pro- 

Fccution would i * withdrawal by 

1 PC- Ihereforc there no .. ^ < 

'i'^i:;r:^^pc.Tiys,:T49i\a;!'(h,^ 

? f Kecrinnins of case amounts 
V/ithdrawal at begmninfc, vt 
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only to discharge- — AVithdrawal after charg 
has been framed produces acquittal, 

A withdrawal at the beginning of a case must 
come under S. 494 (a) and would only amount 
to a discharge of the accused and it would not 
come under sub*S. (b), a withdrawal ^ 

charge has been framed, which produces the re* 
suit of an acquittal. [P 367 0 U 

(c) Criminal P. C. (1898), Ss. 437 and 436 
— S. 437 is mainly intended to meet 
where Magistrate wrongly considers that he- 
has jurisdiction to try certain case. 

Section 437 diSers in important particular^ 
from S. 436. S. 437 is mainly intended to meet 
the case where a ^lagistrate wrongly considers 
that he has jurisdiction to try a certain case and 
proceeds to try that case, and where the Ses- 
sions Judge or the District Magistrate considers 
that the facts alleged show a case triable exclu- 
sively by the Court of Session and that the in- 
ferior Court has iniproperly discharged an ac- 
cused person. fP 367 C 2; P 368 C i} 

, (d) Criminal P. C. (1898), S. 209-Case 
'Exclusively triable by Sessions Court— Ma- 
gistrate should not weigh evidence or give 
benefit of doubt to accused— He should only 
see whether there is sufficent evidence to 

commit accused. . 

It is not for a Magistrate P ^ 

into a case triable exclusively by the Court of 
Session to weigh the evidence or to give the ac- 
cused the benefit of the doubt. His duty in ^ch 
circumstances is to see whether there is suffici- 
ent evidence to commit to the Court of Session^ 
and if he finds that there is sufficient evidence 
then he should commit the case to the Court of 

®7e)°CriminalP.C,(1898), S. 437-S 437 

covers case of discharge on any kind of 
charge and not merely discharge on chyge 
for ofEnce exclusively triable by Court ot 

The language of S. 437 requires that the case- 
should be triable exclusively by the Court of 
Session, but it does not go on to state tliat an 
accused person has been improperly discharged 
on such a charge. On the contrary the section 
inerelv says that it requires that an accused 
person has been improperly discharged by tbo- 
inferior Court. These words are general and 
cover a discharge on any kind of charge and not 
merely a discharge on a charge of an offence ex- 
clusively triable by the Court of Session, 

fP 3G8 C 2j 

A. P. Pandey and Kama Shankar Pra- 
sad — for Applicant. 

Assist, Govt. Advocate — for the Crowtt 

Order.— This is an application in cri- 
minal revision on behalf of Ft. 

Alopi Din, secretary of the District 

Board of Banda, against an order 

of the District Magistrate, dated 5th 
September 1934, committing hma tor 
trial to the Court of Ses^on 
with three other persons Pt. 
engineer of the District Board, 

Babu Singh, sub-overseer, 

Prasad, a contractor, under 
420, 477 (a), Penal Code ‘’I 
of all the accused, and S. 218, Penal 
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Code, in the case of Alopi Din and 
S. 218/109, Penal Code, in the case of 
the three other accused. There was 
a complaint by B. Damodar Prasad, 
junior vice chairman of the District 
Board, against these four accused per- 
sons and the police made an investi- 
gation into the complaint and the case 
was prosecuted. When the prosecution 
began the prosecuting inspector ad- 
dressed the Court and the Court pass- 
ed the following order: 

“The Prosecuting Inspector m opening tPe 
case said that he wanted to prosecute all the ac- 
cused under Ss. 420, 46S I. P. C. and 

that there was no case under b. 218, i. if. o. 
The procedure will therefore be that of a war- 
rant case.” . . . . • ... 

One of the points m revision is that 

this order shows that there ^yas a 
withdrawal by the prosecuting inspec- 
tor from the offence of S. 218, Pei^i 
Code. Under S. 494, Criminal P. C., 

a public prosecutor may: 

‘‘withdraw from the prosecution of any person 
either generally or in respect of any one or more 
of the offences ’for which he is tried.” 

The claim is that there was a with- 
drawal. The word “offence” is defined 
in S. 4 (o), Criminal P. C., as meaning 

“Any act or omission made punishable by any 
law for the time being in force.” 

Therefore a withdrawal by a public 
prosecutor is withdrawal from the pro- 
secution of any person for any act or 
omission made punishable by any law; 
that is, the Public Prosecutor states 
that he does not want to prosecute for 
certain alleged acts or omissions. In 
the present case there was no such 
statement by the prosecuting inspec- 
tor. He merely stated that there was 
no case under S. 218, Penal Code. He 
did not state that there were any acts 
or omissions for which he did not se- 
sire prosecution of the accused. He 
only gave his opinion that the evidence 
produced for the prosecution would not 
show a case under S. 218, Penal Code. 

I consider therefore that there was no 
withdrawal by the Public Prosecutor 
‘in this case. It is further clear that 
a withdrawal at the beginning of a 
case must come under S. 494 (a), Cri- 
minal P. C., and would only amount to 
a discharge of the accused and it would 
not come under sub-S. (b) a with- 
drawal after a charge has been fram- 
ed, which produces the result of an 

acquittal. 

The Magistrate proceeded to try the 
case as a warrant case and after the 
statements of accused he discharged 
Alopi Din, the secretary, and framed 
charges against the other three ac- 
cused The District Magistrate has 
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taken up the case against Alopi Din 
under the provisions of S. 437, Crimi- 
nal P. C., and he has considered the- 
evidence in an order extending to 12' 
typed pages and he has come to the- 
conclusion that Alopi Din and the other 
accused should be tried by the Court 
of Session and he has committed them 
for trial to the Court of Session and 
has framed charges. Learned counsel 
addressed me at considerable length 
on the merits of the case and he 
argued that this Court in revision could 
hear the case on its merits and decide 
whether there was sufficient material 
for these persons to stand their trial 
at the Court of Session or whether 
there was not. A great deal of evi- 
dence has been given in this case for 
the prosecution extending over 159 
pages of the record. This is a case- 
of committal under S. 437, *Criminar 
P. C., to the Court of Session. I do 
not think it necessary to decide whe- 
ther it is open to this Court in such 
a case to go into the evidence for 
the prosecution and to come to a deci- 
sion in the manner suggested. But I 
consider that it would be very unwise 
to do so in the present case because 
that would amount to taking the place 
of the inquiring Magistrate. If I came 
to a decision contrary to the accused 
on the merits of the case and ex- 
pressed such a decision in this order 
it would prejudice the fair trial of,the 
accused at the Court of Session. 

For these reasons I consider that in 
the present case it is undesirable that 
I should express any opinion on the 
merits of the prosecution evidence? 
against Alopi Din. Learned counsel 
argued that it was not competent to 
the District Magistrate to set aside 
the order of discharge passed by the 
trial Court without upsetting its esti- 
mate of the oral and documentary evi- 
dence adduced in the case and holding 
that the same was perverse. This is 
ground No. 5 of the application. To 
support this proposition learned coun- 
sel referred to a ruling of mine in 
1934 All 944 (1). That was a ruling 
under S. 436, Criminal P. C. I con- 
sider however that S. 437, Criminal 
P. C., differs in important particulars 
from S. 436, Criminal P. C. In my 
opinion S. 437, Criminal P. C., is main- 
ly intended to meet the case where a 
Magistrate wrongly considers that he 
has jurisdiction to try a certain case 
and proceeds to try that case; and 
where the Sessions Judge or the Dis-' 

1. Nazir Abroad v. Emperor, 1934 All 944=162 

I C 884=1934 Cr 0 1256. 
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trict Magistrate considers tliat the facts 
alleged show a case triable exclusively 
by the Court of Session and that th^ 
inferior Court has improperly dis- 
charged an accused person. In the pre- 
sent case the District Magistrate con- 
siders that S. 218, Penal Code, an of- 
fence exclusively triable by the Coi^t 
of Session, is an offence shown by the 
facts alleged and therefore the Dis- 
trict Magistrate considers that the in- 
ferior Court wrongly tried the case. 

The function of a Magistrate trying 
a case is different from the function 
of a Magistrate inquiring into a case 
exclusively triable by the Court or 
exclusively triable by the Court on bes- 
sion. It is not for a Magistpte making 
an inquiry into a case triable cxclu^ 
i vcly by the Court of Session totveigh 
1 he evidence or to give the accused 
the benefit of the doubt. As this Court 
has frequently laid down the duty of 
the M-igistraie in such circumstances 
is to s?i Ucthcr there is sufficient 
evidence to commit to tlic Court 
Session and if he finds ^hat Umre^s 

t r cTsl'^rth^cVurt t 

ings which m my ?925 

to the present case. One 
xf / <^QQ docs lay down that unacr 
Pat 599 {2), cocs lay Sessions 

conclusion t bicl ^ diflercnt 

materials before mim evidence 

n“o" iustlff the Sessions Judge 
3"that^the 

^.Sc"r is "norconmined hit tnemo- 

Magistiaic ^ ^ under the section 

1J25 Pat 590-80 

7 O 8‘52- 20 Or Tj J oSo. i 

S. Q..can-F,n,i.r«s v. Kanchan S.ngh, (18.5) 1 

All 1 • . u y Emperor* 1019 Tvlad 45 

Sot C 98 ?"Io Sr'i;?""9=42 Mad 501. 
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P. C., was not an offence exclusively 
triable by the Court of Session. ^ 

The language of the section requires 
that the offence should be exclusively 
triable by the Court of Session. There- 
fore the Courts held that the order 
was not justified under the section in 
question. That however will not apply 
to the present case because b. 2xq 
is exclusively triable by the Court ot 
Session. Learned counsel then, referred 
to 1918 Cal 943 (5). One of the two 
Judges did enunoate the proposition 
laid down by counsel, but the other 
Judge differed. I do not think there- 
fore that a ruling in which two Judges 
differ on this point can be held to 
support the point. No authority th^e- 
fore has been shown to support the 
proposition. It appears to rne that the 
proposition as enunciated by counsel 
is not in accordance with the language 
of the section. The language of the 
section requires that the ease should 
be triable exclu^vely by the Court of 
Session, but it does not go on to state 
that an accused person has be^ im- 
properly discharged on such a charge. 
On the contrary the section merely 
says that it requires that an accused 
person has been improperly^^ discharged 
Cr the inferior Court. The^ words 
are general and cover a discharge on 
any kind of charge and not merely a 
discliargc on a charge of an offence 
exclusively triable by the Court of Ses. 
sion. Argument was also made oni 
Ground No. 7 wliich states tliat on 
the finding that the applicant must 
have joined the conspiracy at ^ least 
about the time tliat the civil suit was 
brought there could be no 
against the applicant under b. 

Penal Code. 

This argument reopens the question 
of the merits of the case into which 
I liave said that I do not intend to 
go. No ground lias been isho7\Ti for 
interference with the order of the B^^" 
trict Magistrate. It appears to me that 
both the prosecution and the detence 
are entitled to ask that^ there ^l^ould 
be a fair trial. The District Magis- 
trate lias committed this case^ to the 
Court of Session for a fair trial. The 
present applicant in revision app^rs 
io consider tliat by coming to this 
Court a fair trial can be prevented and 

that this Court should consider the 

merits of the case m revision and give 

orders that the trial ® 

Place I do not consider tliat such a 

procedure by jhis__C^ur^j^ld^^_^ 

5 \bdul Hakim v. Ba/.ruk Ali, 1918 Cal 943=41 
* I C 658=18 Or li J 834. 
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accor^nce with justice. The prosecu- 
tion IS entitled to have its case fairly 
•heard under S. 218, Penal Code, which 
as a section exclusively triable by the 
Court of Session. Accordingly it ap- 
pears to me that the correct order is 
to disnoiss this application and allow 
the Court of Session to try the case. 
I accordingly refuse this application. 

K-S. Application dismissed. 
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KendalIj, Ag. C. J. and Harries, J. 
P. Mohan Lai Oautam — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No 572 of 1934, De- 
cided on 7th December 1934, from order 
of Sess. Judge, Allahabad, D/. 25th May 
1934. 

(a) Press Act (as amended in 1932), S. 4 
41 ) {^)» Expl. \Vords actually tending to 
promote feelings of enmity — If published 
without malicious intention and with honest 
view to removal of same, they do not come 
■under S. 4 (1) (h). 

The explanation expressly provides that cer- 
tain words published without malicious inten- 
tion and with a cortiin de6nite and honest pur- 
pose are not to be regarded as words tending to 
promote feelings of enmity between different 
classes, though they might actually tend to pro- 
mote such feelings. Words pointing out mat- 
ters which are producing or have tendency to 
produce feelings of enmity or hatred between 
classes must often, if not invariably, tend either 
directly or indirectly to promote such feelings; 
yet if such words are published without mali- 
cious intention and with an honest view to the 
removal of such matters they are not within 
the amended S. 4 (1) fh) by reason of the pro- 
visions of Expl. 4 to that section. [P 370 C 1] 

(b) Press Act (as amended in 1932), S. 4 
(l)(h) — Document must be regarded as a 
whole. 

The leaflet must be regarded as a whole as it 
would be grossly unfair to take one sentence out 
of its context. [p 370 C 2] 

(c) Press Act (as amended in 1932), S. 4 
(1) (h) — Intention of writer may be inferred 
•from language of document. 

The intention of the writer may properly be 
inferred from the language of the document 
which he has written. The language used may 
be so scathing, inflamatory and exaggerated as to 
make it clear that the writer intended more 
than what he actually wrote. A document may 
on the face of it have an entirely innocent mean- 
dng, yet the stylo of writing or the mode of ex- 
pression adopted and language used may well 
indicate that the writer’s real intention was 
something far from innocent, peaceful or lawful. 

[P 371 C 1. 2] 

K. D. Malaviya — for Applicant. 

Asst. Govt. Advocate — for the Crown. 
Harries, J. — This is an application by- 
Mohan Lai <3autam for revision of an 
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order convicting 'him of an offence 
under S. 18 (1), Press Act. 

The applicant was charged before 
the leaiTied Magistrate with two of- 
fences, namely, one, under S. 18 (1), 
Press Act, and the other under S. T7 
(2), Criminal Law Amendment Act. He 
was convicted of both offences and sen- 
tenced to six months* rigorous impri- 
sonment in respect of each offence, the 
sentences to run concurrently. C)n ap- 
peal the learned Sessions Judge of the 
Allahabad District set aside the con- 
viction and sentence under S. 17 (2), 
Criminal Law Amendment Act, but 
affirmed the conviction end sentence 
under S. 18 (1), Press Act, 


in revision it is now contended be- 
fore this Court that this conviction 
is bad in law as the proved and ad- 
mitted facts disclose no offence against 
the section in question. The facts of 
the case are not in dispute and car; 
briefly be stated as follows: On ISth 
December 1933, the applicant ordered 
from the Shive Press at Allahabad, 
10, COO copies of pamplet entitled 
“Kisanon Sangathi Ho.’* The copies 
ordered were duly printed and were 
subsequently distributed .in the rural 
areas though it appears that some 
copies were actually distributed in the 
City of Allahabad. Further the pam- 
phlet^ was published verbatim in a 
Hindi paper called Partap on 18th De- 
cember 1933, so it is therefore clear 
that the contents of this pamphlet was 
published on a fairly wide iscale in the 
Districts surrounding Allahabad. 

The pamphlet is addressed to Kisans 
and calls upon them to unite in order 

obtain their rights and it is the 
allegation of the prosecution that it 
is a document \yhich tends to promote 
feelings of enmity between Kisans on 
the one hand and zamindars or the 
Government on the other and conse- 
quently its publication was an offence 
under Section 18 (1). Press Act. 

Section 18 (1), Press Act, enacts 

that whoever makes sells, dis- 
tnbutes, publishes, etc., any unautho- 
rized news-sheets or news-paper ^lall 
be punishable with imprisonment not 
exceeding six months or with fine or 
with both. A news sheet is defined in 
S* 1 (6) of the Act, as any document 
other than a news-paper containing 
pub.ic news or comments on public 

described in sub- 

an un- 

T defined in sec- 

In of the Act, as any news 

sheet other than a news sheet pub- 


370 Allahabad P. Mohan LArj v. Emperor (Harries, J.) 1,93S 


lished by a person authorized under 
S. 15 of the Act, to publish it. 

It is not and cannot be contended 
in this case that the applicant was a 
person amhorized under S. 15 of the 
Act. to publish this document and it 
therefore follows that if this pamphlet 
is a news sheet within the meaning of 
the Act, it is an unauthorized one. 
It has not been argued that this pam- 
phlet is a news sheet by reason of the 
fact that it contains pub’ic news or 
comments or public news, but it 
been strongly urged on behalf of the 
prosecution that it is a news sheet 
within the meaning of the Act on tlie 
ground that it contains matter des- 
cribed in sub-S. (1), S. 4, Press Act, 
as amended by S. 16 of the Act 23 
of 1932. A number of matters are set 
out in S. 4 (1) of the Act. as amended 
and the prosecution allege that this 
pamphlet is an unauthorized news sheet 
because it contains words tending 
directlv or indirectly to promote feel- 
ings of enmity and hatred between dif- 
ferent classes of His Majesty subjects, 
see S. 4 (1) (h) of the Act. as am- 


ended. 

In explanation 4, to this amended 
section of the Act, it is laid down 
however that words pointing ^ut with 
out malicious intention 
honest view to their removal matters 

which are producing or have ^ 
to produce feelings of enmity hatred 
between different classes of H.s Ma 
iesty’s subject shall not be deemed to 
be words of the nature desenbed m 
Iclass (h) of tliat sub-section. This ex- 
planation in our judgm.ent makes it 
clear that all words tending c.ther 
directly or indirectly to promote such 
feelings of enmity or hatred are not 
witliin the purvMCW of this sub-sectiom 
The explanation expressly provides tliat 
certain words published without mali- 
cious intention and with a certain de- 
finite and honest purpose are, not to 
be regarded as words tending to pro- 
mote ' fce’.ings of enmity between dil- 
ferent classes though they might ac- 
tually tend to promote such feelings. 

Words pointing out matters which 
are producing or liave a tendency to 
produce feelings of enmity or 
between classes must often, if not in- 
variably, tend either directly or in- 
directlv to promote such feelings yet 
if such words are published v/ithout 
malicious intention and with an honest 
view to the removal of such matters 
they are not within the amended sec- 
tion 4 (1) (b) by reason of the pro- 
visions of explanation 4 to that section. 


But for this explanation the writei» 
of most articles discussing the suppos- 
ed ^evances of any class would be 
within this sub-section, because^ the 
grievance of any particular class is al- 
most invariably due to some extent tO" 
the rights or actions of some other 
class and that being so it would be 
almost impossible to discuss the griev- 
ance of such a class without tending 
at least indirectly to promote feelings 
of enmity or hatred between that class 
and such other class. For example a. 
discussion of the grievances of the 

workers in paticular mills must almost 
invariably involve criticism of the 

owners of those mills and similarly a 
discussion of the grievances of one 

particular race in India will in most 

cases invoVe some reflection on one 
or more of the other races who live 
in the country. Such articles however 
wou'd not be within this sub-section by 
reason of explanation 4, if they merely 
pointed out the grievances without 
malicious intention and with an honest 
view to their removal. 

In the pamphlet the subject-matter 
of this charge the condition of the 
Kisans is described and certain pro- 
posals are made for alleviating and 
improving their position and status.. 
The Kisans are urged to unite and 
form an association for the purpose 
of furthering their claims and improving 
their lot, but nowhere is violence ad- 
vocated, but on the con-trary, they are 
urged to capture the legislatures by 
constitutional means and thus procure 
the necessary ameliorative legislation. 
The tone of the opening paragraph is 
somewhat dramatic and it may be that 
the facts as stated therein are some- 
what exaggerated. If that paragraph 
stood by itself it might be argued that 
the document was within the amended 
sub-section. The lot of the Kisans is 
described as deplorable in the extreme 
and according to the writer he is fre- 
quently the victim of abuse and evea 
of beatings at the hands of zamindars 
and Government Officials. No one how- 
ever can deny that the present lot of 
the Kisans is not a very happy one, 
but even so this particular sentence 
docs appear to offend on the side of 
exaggeration. However the leaflet must 
in our judgment be regarded as a 
whole as it would be grossly unfair 
to lake one sentence out of its context 
and hold that such a sentence went 
beyond merely pointing out the Kisan^ 
grievances without malicious intent and 
with an honest view to their removal 
i e., beyond words such as are con- 
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templated in explanation 4 to thue sub- 
section in question. 

Taking the paniphlet as a whole it 
IS extremely moderate in tone. The 
writer is obviously deeply moved by 
the grievances of the Kisans which he 
describes in picturesque and expressive 
language. He urges them to bestir 
themselves and unite to secure a majo- 
rity in the legislatures and thus by 
constitutional methods obtain enact- 
ments to remove their grievances and 
improve their lot. There is nothing in 
the pamphlet to suggest that the writer 
had any motive other than that of im- 
proving the condition of those to whom 
it is addressed. He merely points 
out what he regards as their grievances 
with a view to remedying them by 
lawful means. From the language used 
it is clear in our judgment that it 
was not the intention of the applicant 
to inflame the Kisans against the zamin- 
dars or the Government, but rather 
to interest them in their condition and 
in his proposals for the amelioration of 
their position. The pamphlet concludes 
by urging them to unite so that these 
proposals might be lawfully carried out. 

It is true that the words of the 
leaflet might tend to promote feelings 
of enmity or hatred between the Kisans 
and the zamindars, but after giving 
the document our most careful and 
anxious consideration we are satisfied 
that the writer did nothing more than 
point out with a view to their removal 
the grievances of the Kisans, i. e.. point 
out matters which were producing or 
had a tendency to produce feelings of 
enmity or hatred between the Kisans 
and zamindars. Further, the applicant 
in his statement before the trial Court 
states that he had no intention to 
create ill will or feelings of enmity 
or hatred between the Kisan and za- 
mindars and between the Kisans and 
the Government and that his only ob- 
ject was to improve the present condi- 
tion of the Kisans. 

There was no material before the 
Court from which the intention of the 
applicant could be inferred other than 
pamphlet itself its mode of publication 
and his statement rnade before the trial 
Court. The intention of the writer may 
properly be inferred from the language 
of the document which he has written. 
The language used may be so scathing 
inflammatory and exaggerated as to 
make it clear that the writer intended 
more than what he actually wrote. A do- 
cument may on the face of it have an 
entirely innocent meaning, yet the style 
of writing or the mode of expression 


adopted and the language used may 
well indicate that the writers real in- 
tention was sometliing far .from inno- 
cent, peaceful or lawful. According to 
the applicants statement before the trial 
Court, he had no intention to create 
or stir up feelings of enmity or hatred 
between the Kisans and any other class. 
His only object, he said, was to ventilate 
the grievances of the Ki«ans with a 
view to interesting them in pronosals 
for the improvement of their condition. 
We see nothing in the pamphlet in 
question or the mode of its publication 
which causes us to doubt that state- 
ment. The document cannot in our 
view be held to mean anything 
more than what it actually says 
and neither the language used nor 
the mode of publication suggests that 
the writer had any other motive or 
purpose in writing and publishing it 
than to point out the Kisans present 
unfortunate position with a view to 
obtain support for his proiX)saI for the 
amelioration of their lot. In our judg- 
ment the writer had no malicious intent 
and we believe that his statement be- 
fore the trial Court is true and ought 
to be accepted. 

That being so, the document con- 
tained in our view nothing more than 
words pointing out without mali-ious 
mtention and with an honest view to 
their removal matters which are pro- 
ducing and have a tendency to pro- 
duce feelings of enmity or hatred 
between Kisans and zamindars and 
therefore by reason of explanation 4, 
the words arc not to be deemed to 
be words which tend directly or in- 
directly to promote such feelings with- 
in the amended S. 4 (1) (h), Press 
Act. The learned Sessions Judge did 
not in our judgment, consider this as- 
pect of the case. After a careful con- 
sideration of the terms of the pam- 
ph.et he came to the conclusion that 
the words tend to create feelings of 
enmity or hatred between Kisans and 
zamindars and that in his view con- 
cluded the matter. The real object or 
the intention of the writer was ac- 
cording to hirn wholly immaterial and 
he he d that it was quite enough to 
bring the applicant within this section 
u the prosecution showed that the 
words used did tend directly or in- 

direct.y to promote feeUngs of enmitv 
or hatred. ^ 


The leanied Sessions Judge never ad- 
dres-ed his mind to the question whe- 
ther the words used were anything 
rno.e than Avords pointing out with a 
view to their removal matter producing 
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or having a tendency to produce feel- 
ings of enmity or hatred between the 
two classes. If they were not, the in- 
tention of the writer was most material, 
for such words are not to be deemed 
to be words tending <rither directly or 
indirectly to produce such feelings if 
they were published without malicious 
intention and with an honest purpose 
of removing the matters creating such 

in our judgment the pamphlet falls 
precisely within the words of explana- 
tion 4, and that being so ,it cannot 
be held to be an unauthonzed news 
sheet within the meaning ot b. 1« Uh 
Press Act, read with the other sections 
of that Act. The conviction of the ap- 
plicant therefore cannot be sustained 
and we accordingly set aside the con 
viction and sentence and acquit him. 

During the course of the ^^gument 
another point was raised on behalf ot 
the applicant, but not seriously argued. 
It was suggested that Kisans and za- 
mindars were not sufficiently well de- 
fined or ascertainable classes to conie 
within the section in question and in 
support of this contention the of 

\ns re<yard to the view which we take 

of^th^ terms of this 

unnecessary to decide this point and 

we therefore express no opinion upon 

g Conviction s et aside. 

1933 Bom 

G5=rl41 I C 780=57 Bom 253=34 CrBJ 231 

= 1933 Ct C 182. 
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Bennet, J- ^ . 

Mahadeo Prasad Plaintiff— Appli- 


cant. 


V. 

Defendant 


Girdhari — DefenUant — Opposite 

Bevn. No. 391 of 1934. Deci- 
ded on 12th December 1934, afloat 
order of Judse, Small Cause Court 
4 nahahad, D/- 30th .January 1934. 

(a) Arbilration-lt i. "“I, 

dismiss or decree suit - C.v.l P. C. (1908), 

^‘;ri,e^fu'’n“c'tron ®of an arbitrator is to come to a 
decision on the isBues which have heen r^erred to 
him aud when his award is roceiyed the Court 

decides the suit and it is uot for the ar^bitrator 

to dismiss or decreo the suit. , a f 

(b) Provincial Small Cause Courts Act 
(1887) S. 25 — Question of fact cannot be 

• 1 

*^^OnaMlion of oanoot como before the High 
Con Tin re^ ^ Cause Court : 

1010 ill 33 and 1914 All 153. Dist. [P 373 C 1] 


Gajadhar Prasad Bhargava — for Ap- 
plicant. ■ ' 

Zamirul Haq — for Opposite Party. 
Order. — This is an application by the 
plaintiff in civil revision under S. 25, 
Small Cause Court Act, against the 
decree of a Small Cause Court passed 
in terms of an aiyard dismissing tl^ 
suit of the plaintiff. One ground is 
taken, ground No. 4 which is a point 
of law that the award was inavalid in 
form. The aivard stated: 

“I am of opinion that the plaintiff’s case is 
not proved. I accordingly recommend the Courlj 
to dismiss the suit of the plaintiff with costs.” 

Learned counsel argues that the 
award should say “I dismiss the suit.” 
No authority is given for that propo- 
sition and there is nothing In the 
second schedule to indicate tliat an 
arbitrator should dismiss a suit. I con- 
sider that the function of an arbitrator 
is to come to a decision on the issues 
which have been referred to him and 
when his award is received the Court 
decides the suit and it is not for the 
arbitrator to dismiss or decree the suit. 
S. 16, Sch. 2, indicates that it is the 
function of the Court to pronounce 
judgment and not the function of the 
arbitrator. 

The remaining three grounds deal 
with alleged irregularities by the arbi- 
trator. These allegations were the sub- 
ject of objections taken by the plain- 
tiff to the award and the lower Court 
has considered these objections and 
found that the plaintiff has failed to 
prove the objections. In the revision 
no ground is taken alleging any irre- 
gularity of the procedure of the lower 
Court. It is only the procedure of the 
arbitrator to which objection is taken. 
Learned counsel argued that under sec- 
tion 25, Provincial Small Cause Courts 
Act, he could raise again in this Court 
issues on questions of fact which have 
been decided against him by the Small 
Cause Court and counsel for this pro- 
position relied on two rulings. In one 
of these rulings, 1916 All 33 (1), this 
Court held that tjiere was no evidence 
before the Small Cause Court for a 
finding of fact by that Court. The 
present case is different because there 
was evidence before the lower Court 
and it came to a decision on conflicting 
evidence. The second ruling referred 
10 was 1914 All 153 (2). In that case 
a learned Single Judge of Ms Court 
admitted evidence of an affidavit in 

1 Bhairon Prasad v. Araina Begam, 1916 All 33 
’ s=35 I O 693=38 All 690. 

2 Rebecca Stewart v. Debi Prasad, 1914 All 153 

' =25 I C 779. 
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revision and came to a finding of fact 
contrary to a finding of fact of a Small 
Cause Court. Th.e ruling does not ex- 
plain imder what provisions of law the 
learned Judge considered that he was 
justified in acting. The mere fact that 
he did 90 act is not in my opinion 
a ground showing that he was entitled 
to do so. The language in S. 25 states 
that this Court may satisfy itself that 
the decree or order by the Small Cause 
Court was according to law. This ex- 
pression “according to law’ is parallel 
to the language in S. 100 (1) (a). 

Civil P. C., which states that one ot 
the grounds for a second appeal is 
“the decision being contrary to law. 
Apparently therefore the expres^on in 
S 25 Provincial Small Cause Courts 
Act, limits this Court in revision to 
grounds of law that might be raised in 
a second appeal and it does not cover 
a revision on question of fart- 
'tions of fact may be raised in a n^t 
appeal. A first appeal is governed by 
S 96, Civil P. C. That section states: 

“save where otherwise expressly provided in the 
body of this Code or by any other law for the 
time being in force, an appeal shall he from 
every decree passed by any Court exercising ori- 
ginal jurisdiction to the Court authorized to 
hear appeals from the decisions of such Court. 

The language used in this sub-section 
is perfectly general a^nd it is stated 
merely that “an appeal shall he. This 
covers not only an appeal on points of 
law but an appeal on question ot tact. 
I do not find that there is anything in 
S 25, equivalent to the words 
appeal shall lie” and there is nothing 
in that section to indicate that 
tions of fact can come before this Court 

in revision from a Srnall Cause Court. 
Accordingly in my view the grounds 
Nos. 1 to 3 of this application in revi- 

sxon’are grounds wliich cannot be heard 
bv this Court in revision under b. 25. 
Provincial Small Cause C 9 urts Act. I 
therefore dismiss this application m re- 
vision with costs. 

g < 5 ^ jipplication dismissed. 
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Ben^et, J. 

ThaJeur Bhatcani Singh Appellant. 

V. 

Baldeo and another — Respondent. 

Civil Revn. No. 513 of 1934, Deci- 
ded on 21st December 1934, from order 
of Small Cause Court, Judge, Chandausi. 

P. 47 and 14S _ At- 

tached property entrusted to person— Latter 


failing to produce them — Suit by decree- 
holder against such person — S. 145 is no 

^"where property attached in execution of a 
decree is entrusted to a person who fails to pro- 
duce them, the decree-holder has a remedy by 
way of suit against such person and S. 145 is no 

bar to the suit : Case law 0 12] 

Shabd Saran — for Appellant. 

Order. — ^This is an application in civil 
revision by a plaintiff whose suit has 
been dismissed by a Small Cause Court 
on the ground that the suit is barred 
by S. 145, Civil P. C. The plaintiff 
claimed that he had a decree in the 
Revenue Court against a third party 
and that in execution a buffalo and 
calf had been attached and entrusted 
to the defendants as superddars, that 
the defendants did not produce these 
animals for sale before the amm when 
required to do so and he therefore 
sued these defendants for the value of 
these animals. The lower Court has 
held that the plaintiff should have pro- 
ceeded in the execution Court under 
S. 145, Civil P. C., and that that sec- 
tion bars a suit such as the present 
brought by the plaintiff. The Court 
has acted on a ruling in 1929 All 266 
(1), by Dalai, J. That case was simi- 
lar and the learned Judge held that 
the S. 145 acted as a bar. He did 
not give any reasoning for this con- 
clusion. The plaintiff claims that he 
has a remedy under S. 145, Civil P. C., 
in execution or by way of a separate 
suit. In S. 145 it is stated that: 

“where any person has become liable as surety 
(a) for the performance of any decree or any part 
thereof, or (b) for the restitution of any property, 
taken in execution of a decree, the decree or 
order may bo executed against him, to the ex- 
tent to which he has rendered himself personally 
liable, in the manner herein provided for the 
execution of decrees, and such person shall, for 
the purposes of appeal, bo deemed a party within 
the meaning of S. 47.“ 

“Now this section states that the person in 
question is to be deemed a party within the 
meaning of S. 47 for the purposes of appeal, but 
it does not state that he is to be deemed a party 
within the meaning of S. 47 for any other pur- 
pose.” 

It docs no doubt state tliat the de- 
cree or order may be executed against 
him, but it does not state that it may 
be executed as if he were a party under 
S. 47. If there had been such a state- 
ment in the section then it might be 
held that S. 47 (1) would prevent any 
separate suit because that sub-section 
lays down that ^ all questions arising 
between the parties shall be determined 

1 . PiareT^l v. Sitaranl,~1929 All 266=113 I C 
751. 



374 Allahabad Benares Bank, Ltd., 

"by the Court executing the decree and 
not by a separate suit. I am of opi- 
nion that S. 145 did not intend to 
impose this restriction in the case of 
a person who was liab’e under S. l45, 
and there is nothing in the language 
of S. 145 which indicates such an in- 
tention. This opinion I may note is 
also shared by the learned Chief Justice 
in 1931 All 567 (2). It is true that 
the particuar question was not before 
the Court in that case and the obser- 
vapon therefore may be considered as 
obiter dictum, but I consider that it 
was a correct statement of law. Learn- 
ed counsel has ajso relied on 1920 Mad 
75 (3), in which it was held that where 
a person stands surety for a judgment- 
debtor for the due performance of the 
decree and desires to cancel his secu- 
rity bond on the ground that it was 
obtained by fraud and undue influence 
he has no remedy to apply under sec- 
tion 145. Civil P. C., but must proceed 
by a suit and that S- 145, Civil P. C., 
does not make him a party to the 
suit within the meaning of S. 47, Civil 
P. C. In 36 Bom 42 (4), it was held 
that where a bond is executed as secu- 
rity for restitution in the event of a 
decree being reversed in appeal a suit 
unon such a bond lies. In 1933 All 
2C9 (5). a Full Bench of this Court 
has lield that it is necessary that a 
regular suit should be brought for the 
enforLement of a hypothecation lien on 
immo\ able properly mortgaged as secu- 
rity in a suit and that it is not open 
to the Court to proceed in execution 
without a separate suit being brought. 

Reference was also made to an old 
ru’hig of this Court in 6 N W P H C 
261 (6), where it was held tliat the 
corrcsi)ondi;ng S. 204 of Act 8 of 1859 
gives a remedy to the decree-ho'.der 
against a surety in addition to any 
remedy which he might have on the 
surety bond, but that the section docs 
not prove t the decree-holder from 
biinging a suit on the surety bond to 
enforce the contract made by him w-ith 
the surety and the lien on the property 
moitgaged to se.ure the performance 
of that contract. It is true tliat this 
ruling and the Full Bencli ruling which 

2. i lii'sain v. Cb indoo Lai, 1931 All 5t>7= 
i:54 I C Bar, (pr). 

3. RiHiiJiiuWhan Rillai v. Doraiswami Aiyangar, 

1020 Mad 75 — r)5 F O 363=43 Mad 325. 

4. Monlal Vircliand v. Thakore Chandrasanji, 
Himalsangji, fl0l2) 36 Roin 42'=12 I C 549. 

5. KliairnrnP'«a Rihi v. Oudh Comnieroial Rank, 
Fy/abad, 1933 All 269=112 I G 510=55 All 346 
(MM. 

6. Abdnl Kadir v. Huree Mohun, (1874) G N W P 
II C 261. 


Agra v. Eajnath (FB) 1935 

I ’have quoted bo^ refer to the case 
of moTtgsiges of immovable property 
given by way of surety, but I consider 
that the principal will also apply to a 
case like the present and' that the 
plaintiff has a remedy by way of suit. 
Accordingly I set aside the decree of the 
lower Court and remand the case for 
disposal on the remaining issues. Costs 
hitherto incurred will abide the result. 
The epUTt-fees of tJiis Court will be 
relumed to the plaintiff under S. 13, 
Court-fees Act. 

K.S. Case remanded. 
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Full Bench 

SULAIMAN, C. J., NIAMATDLLAH AND 

Bennet, JJ. 

Benares Bank, Ltd., Agra — Plaintiff — 
Applicant. 

V. 

Bajnath Kunzru and others — Defen- 
dants —Opposite Parties. 

P. C. Appeal No. 18 of 1934, De- 
cided on 24th January 1935, for leave to 
appeal to His Majesty in Privy Council. 

5^ Civil P. C. (1908), S. 110 — Two cross 
appeals filed in High Court separately dis* 
posed of — Plaintiff’s appeal dismissed — De- 
fendant’s appeal allowed — Merely by fact of 
allowing cross appeal by defendant, dismis- 
sal of plaintiff’s appeal does not cease to be 
one of affirmance. 

When two cross appenls are separ.ately dis- 
posed of, the matters in controversy in the two 
appeals are distinct and separate and therefore 
the adjudications of such matters are also dis- 
tinct and separate and if plaintifl's appeal is 
dismissed but the defendant's appeal is allowed, 
the dismissal of plaintiff’s appeal is an affirm- 
anco of the adjudication made by the first Court 
so far as the matter in controversy in the plain- 
tiff's appeal is concerned, whereas the allowing 
of tho defendant’s appeal is a variation of tbo 
adjudic.ation of the first Court so far as the 
matter in controversy in that appeal is con- 
cerned. Hence from tliemeio fact that a cross 
appeal has been allowed and the adjudication 
varied so far as tho matter in controversy in that 
appeal is concerned, it does nob follow that the 
decision in tlie other appo kl which is dismissed 
is not one of affirmance and plaintiff is not en- 
titled to leave to appeal to Privy Council as of 
right: 1925 P C 60; 1918 .-Iff 245, Rcl. on. Case 
law 'liicussed. [P 377 O 1] 

P. L. Banerji, B. Malik and Govind 
Das —for Applicant. 

S. K. Dar and A. M. Khwaja — for 
Opposite Parties. 

Order of Reference. 

This is an application for leave to 
appeal to His Majesty in Council. 
There were two cross-appeals filed in 
this Court which were connected and 
disposed of by one judgment, but sepa- 
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rate decrees were prepared in the two 
^ases. Leave to appeal to His Majesty 
in Council has already been granted 
in the defendant’s appeal which was 
allowed and the decree of the Court 
'below was reversed and the claim with 
regard to the subject-matter in dispute 
in that appeal disallowed. The decree 
in the plainti^’s appeal was one of 
•dismissal of the appeal, and in that 
•sense an affirmance of that part of 
the decree of the first Court which 
had dismissed the plaintiff’s claim in 
part. But the operative order of the 
High Court was that the defendant’s 
appeal should be allowed and the de- 
cree of the Court below modified and 
the suit dismissed in toto. 

The question which arose in the 
plaintiff’s appeal was to a large extent 
one of fact. Learned counsel for the 
plaintiff concedes ,that no substantial 
•question of law arises in this case and 
that thcerore the case does not fulfil 
the requirements of S. 110, Civil P. C. 
He however contends that the decision 
of the Court below has not been affirm- 
ed inasmuch as the cross-appeal was 
allowed and the decree of the trial 
‘Court was modified and the whole 
<laim was dismissed. It was distinctly 
held in the case of Chiranji Lai v. 
Behari Lai, 16 A L J 864, that in a 
•case of two cross-appeals there is no 
right of appeal to the Privy Council in 
•one appeal in which the appeal is dis- 
missed, merely because the cross-ap- 
peal has been allowed. But subsequent 
to the decision' of that case their Lord- 
•ships held in Annapurna Bai v. Rup 
Rao. 1925 A T R P C p. 60, that where 
a widow claiming maintenance allow- 
ance was allowed only a part of the 
amount claimed by her by the first 
Court and that amount was increased 
in her favour by the High Court, she 
had a right to appeal to His Majesty 
in Council for claiming the balance of 
the original amount put forward in the 
plaint. This case has. of course, been 
followed by most of the High Courts 
in India. 

In the case of Nathu Lai v. Raghu- 
bir Singh, 1931 A L J 968. a Full 
Bench of this Court lias held that 
where a cross-objection has been al- 
lowed, but the appeal itself has been 
dismissed, the decision is not one of 
.affirmance and that there is an appeal 
to their Lordships of the Privy Coun- 
cil as of right. As regards cross-ap- 
jjeals, the view expressed by this Court 
•has been followed by the Lahore High 
Court in Asa Ram v. Kishen Charid, 
11 Lah 405, corresponding to 1930 


AIR Lah 554. The Madras, Calcutta 
Bombay High Courts have gone even 
a step further, see Rarnanathan Chetti 
V. Subrarranian Chetti, 1926 AIR 
Mad 1024, Narendra Lai Das v. Go- 
pendra Lai Das, 1927 A T R Cal 543 
Kapurji Magniram v. Pannaji Debi 
Chand. 1929 AIR Bom 359. 

On the other hand, the Patna High 
Court in the case of Jamuna Prasad 
Singh V. Jagamath Prasad, 1929 AIR 
Pat 561, has expressed a contrary opi- 
nion, and has referred to the doubt 
expressed by Rankin, C. J., of the Cal- 
cutta High Court, as to the sound- 
ness of the course of decisions in his 
Court. In the Full Bench decision of 
this Court, referred to above, the ques- 
tion did not arise and was therefore 
left open, but one of the learned Judges 
pointed out the anomaly which would 
arise if in the case of a cross-objection, 
being allowed, an appeal is admitted, 
but no appeal is admitted if a cross- 
appeal is allowed. We think that the 
question is of sufficient importance and 
in view of the conflict of opinions it 
reciuires consideration. We accordingly 
direct that the case be laid before the 
Hon’ble C. J., for the constitution of 
a Full Bench to decide the following 
point. Whether the apnlicant is en- 
titled to appeal as of right. 

Order of the Full Bench. 

Sulaiman. C. J. — ^This is an appli- 
cation by the olaintifT for leave to ap- 
peal to His Majesty in Council. The 
suit was for recovery of a large sum 
of money alleged to be due on hundis 
and as money advanced against cer- 
tain goods which were s^.ipped. The 
Court of first instance decreed the 
claim so far as the amount due on. 
the hundis was concerned and as re- 
gards the other claim confined the de- 
cree to a sum of £ 579 and dismissed 
the re?it of the claim amounting to 
about Rs. 20,000. Two separate cross- 
appeals were filed in the High Court. 
One on behalf of the plaintiiT against 
the dismissal of his claim and the other 
by the defendants in respect of that 
part of the claim which was decreed. 
Thee two appeals were separately 
numbered, but were connerted and 
heard together and disposed of by one 
judgment. Two separate decrees were 
prepa’-ed in the two cases. The value 
of the subject-matter in dispute in the 
defendants’ appeal has been found to 
be in excess of Rs. 10,000 and leave 
has accordingly been granted. The 
value of the subject-matter in dispute 
in ihe plaintiff’s appeal was also more 
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than Rs. 10,000, but the appeal was 
dismissed. 

It is conceded by counsel for the 
Bank that no substantial question of 
law arises in this case and that no 
appeal would lie unless it can be con- 
sidered that the decree of the High 
Court is not one of affirmance or that 
the appeal is otherwise a fit one to 
go up to His Majesty in Council. The 
learned advocate for the plaintiff Bank 
contends before us that inasmuch as 
the decree of the Court below has not 
been affirmed, but has been varied in 
consequence of the cross-appeal hav- 
ing been allowed, the plaintiff has a 
right of appeal to His Majesty in Coun- 
cil even as regards the decree dis- 
missing the plaintiff’s appeal. In 1918 
All 245 (1). Richards, C. J., and Tud- 
ball, J., laid down that where there 
are cross-appeals filed in the High 
Court on behalf of the plaintiff and 
the defendant and the defendant’s ap- 
peal is decreed and the decree of the 
Court below varied, but the plaintiff’s 
appeal is dismissed, the plaintiff can- 
not be allowed to appeal against the 
judgment of the High Court reversing 
the first Court’s decree. 

This case has been followed by the 
Lahore High Court in 1930 Lah 554 
(2). In one case the Madras High 
Court went a step further and held that 
even where there is an appeal and a 
cross-objection and the cross-objection 
is allowed, the appellant is not entitled 
to appeal to His Majesty in Council 
from the decroc dismissing his appeal: 
sec 1926 Mad 1024 (3). But this view 
has not been, strictly speaking, fol- 
lowed in a later case of that Court in 
1929 Mad 429 (4), where when an appeal 
and a cross-objection were disposed of 
together it was considered that there 
was only one decree which had varied 
the decree of the first Court. 

So far as the question of an appeal 
and a cross-objection is concerned a 
Full Bench of this Court in 1932 All 
65 (5), has recently laid down that 
where the cross-objection is allowed 
the appellant has a right of appeal to 
His Majesty in Council because the 

decree of the Court below is varied 

» . _ _ _ , _ . ^ _ 

1. Ghiraiiji Lai v. iJobaci Lai, 1918 All 2‘15=:48 

I 0 124. ^ , 

2 Asa llam v. Kisben Chand, 1930 Lah 554 — 

’ 123 I C 523=11 Lab 4G5. 

3. Ramanaiithan Cbetti v. Subranianian Chotti, 
192G Mad 1021 = 97 I 0 592. 

4 Sbunmufia Snndara Mudaliar v. Ratnavelu 
Mudaliar, 1920 Mad 429=121 I C 1G=52 Mad 
521 

6. Natbu Lai v. RafihubVr Singh, 1932 All G5= 
135 I C 234=54 All 14C {S B). 


and the decision is not one of ‘affirm- 
ance, Two members of the Bench were 
inclined to think that cross-objections* 
stand on a different footing* from cross- 
appeals, and the other learned Judge 
pointed out that there would be a clear 
anomaly if such a distinction were re- 
cognized. On the other hand, the Patnai 
High Court in 1929 Pat 561 (6), has^ 
laid do'.m that where there are two* 
cross-appeals one of which is allowed 
there is a right of appeal to His- 
Majesty in Council even in the other 
cross-appeal. The learned Judges have 
based their decision principally on the 
pronouncement of their Lordships of 
the Privy Council in 1925 P C 60 (7). 

The question for our con-sideration is. 
whether the last mentioned Privy Coun- 
cil case has by implication overruled 
the previous decision of this Court- 
In 1925 P C 60 (7), the plaintiff, claim- 
ing to be the adopted son of the de- 
ceased owner, brought a suit for pos- 
session against ' the surviving widow 
and also another claimant who pro- 
fessed to have been adopted ^rlier. 
The defendants denied the plaintiff’s 
adoption, set up the adoption of de- 
fendant 2 and defendant 1 further 
claimed a maintenance allowance with 
a charge on the estate. The trial Court 
holding that the plaintiff’s adoption was- 
proved and the alleged adoption of de- 
fendant 2 not proved, decreed the 
claim; but allowed maintenance to de- 
fendant 1 less than what she had claim- 
ed. Both the defendants appealed to 
the Court of the Judicial Commissioner 
and the decree of the trial Court was- 
substantially affirmed, but was modified 
to the extent of increasing the main- 
tenance allowance given to the widow. 
Both the defendants appealed to their 
Lordships of the Privy Council and 
raised the whole question in contro- 
versy in the suit. It was held by their 
Lordships that inasmuch as the de- 
cree of the Judicial Commissioner wa$- 
not one of affirmance of the trial Court,, 
they could appeal as of right. There 
was only one decree passed by the 
Judicial Commissioner and that decree- 
had certainly varied the decree of the- 
trial Court, though in favour of the- 
appellants themselves. 

The case of two cross-appeals is not 
exactly identical with an appeal and 
a cross-objection. In the case of an 
appeal and a cross-objection there is. 
only one judgment delivered and only 

G. Jiirauna Pra«ad Singh v. Jagarnath Prasad 

Bhawat, 1929 Pat 561=117 I C 193. 

7. Annapurna Bai v. Ruprao, 1925 P O 60 — 8& 

I 0 504=51 I A 319=51 Cal 909 (P C). 
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one decree is prepared by the Court 
which embodies the adjudication in 
b^th the appeal and the cross-objec- 
tion. On the other hand, under O. 41, 
R. 35 the decree of the appellate Court 
has to contain the number of the ap- 
peal, the names and description of the 
appellant and the respondent and a 
clear specification of the relief granted 
or other adjudication made. If there 
are two cross-appeals pending in the 
High Court two decrees have to be 
prepared giving all these particulars. 

In the leading case of 25 All 109 (8), 
their Lordships have made it clear that 
the word “decision” in S. 596, old Civil 


P. C., corresponding to S. 110 of the 
new Code, has not the same meaning 
as the word “judgment” as defined, 
but that it means the decision of the 
suit by the Court. Obviously therefore 
the word “decision” does not niean 
the reasoning or the basis of the judg- 
ment, but the operative portion of the 
judgment which is ultimately incorpo- 
rated in the decree that is prepared. 
Under S. 2 (2) of the Code, a decree 
is the formal expression of an adjudica- 
tion which so far as regards the Court 
expressing it conclusively determines 
the rights of the parties with regard 
to all or any of the matters in con- 
troversy in the suit. It follows that 
when two cross-appeals are separately 
disposed of the matters in controversy 
in the two appeals are distinct and 
therefore the adjudications of such 
matters are also distinct and separate. 
The dismissal of the plaintiff’s appeal 
was therefore an affirmance of the ad- 
judication made by the first Court so 
far as the matter in controversy in 
the plaintiff’s appeal was concerned, 
whereas the allowing of the defen- 
dants’ appeal was a variation of the 
adjudication of the first Court so far 
as the matter in controversy m that 
appeal was concerned. It is also pos- 
sible that some times the array of par- 
ties in two cross-appeals may not be 
absolutely identical and the two ap- 
peals have therefore to be treated as 
iwo separate cases. It therefore seems 
to me that from the mere fact that a 
cross-appeal has been allowed and the 
adjudication varied so far as the mat- 
ter in controversy m that appeal is 
concerned, it does not follow that the 
dccfsl^ in the other app^l which is 
Sissed is not one of affi™ce. 
am of the opinion that the ruung ot 
Lordships of the Privy Council 
192^ P C 60 J 7 ), docs_no^even 

sTWaduq ilasul Kban v Kashi Ram. (1908) 
25 AIJ 109=30 I A 35 (P O). 


by implication overrule the decision in 
1918 All 245 (1). . 

It is unnecessary to point out that 
in some later cases the Calcutta and 
Bombay High Courts have even ex- 
pressed the view that in spite of the 
ruling in 1925 P C 60 (7), if the varia- 
tion is not substantial there is no right 
of appeal. That view is doubtful, and 
it is not necessary to express any opi- 
nion on it. I would accordingly hold 
that the applicant is not entitled to 
appeal to His Majesty in Council as 
of right. The case is not otherwise 
a fit one for appeal. 

Bennet* J. — I concur with the opi- 
nion expressed by the learned Chief 
Justice. 

Niamatullah, J. — 1 am of the same 
opinion. The question is whether the 
decree passed by this Court dismissing 
the plaintiffs appeal affirmed the “de- 
cision” of the trial Court. The 3rd 
paragraph of S. 110, Civil P. C., in 
which the word “decision” occurs, also- 
contains the word “decree” in the first 
line. It is difficult to hold that the 
Legislature used two different words 
to convey precisely the sarne idea. In 
my opinion the word “decision” on the 
one hand means something which dif- 
fers from “judgment” and on the other 
hand, it does not mean “decree.” In 
25 All 109 (8), their Lordships did not 
hold that the word “decision” should 
be taken to be equivalent to “decree.” 
They merely held that “decision” is 
not judgment. It seems to have been 
the view of their Lordships that the 
word “decision” occurring in the cor- 
responding section of the Code of 1882 
means “decision of the suit”. There is 
nothing in 1925 P C 60 (7), to indicate 
that in that case their Lordships held 
otherwise. It is true, the contention 
put forward on bclialf of the appel- 
lant was that the decree as distin- 
guished from the judgment of the trial 
Court, was interfered with on appeal 
by the High Court. The judgment of 
their Lordsliips is brief, and in up- 
holding the appellant’s contention their 
Lordships have not made any observa- 
tion which might show tliat the word 
“decision” should be taken in the same 
sense in which the word “decree” is 
defined in the Civil Procedure Code^ 
The view taken by this Court in 1918 
All 245 (1), docs not appear to me to 
have been in any way affected by the 
two Privy Council cases referred to- 
above. They did not hold tliat the 
word “decision” in S. 110 is equivalent 
to “judgment.” Apparently they took 
the word in the same sense in which 
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their Lordships used it in 25 All 109 
(8). In my opinion the decision of the 
suit, so far as it is the subject-matter 
of the proposed appeal to the Privy 
Council, is meant by tlie word “deci- 
sion” in S. 110, and not the decision 
•of the whole suit. 

It seems to me that, even .if the 
word “decision” be taken to mean “de- 
cree”, as defined in the Civil Procedure 
Code, the position is not materially 
diftcrent. A “decree” does not mean 
the document described as such. It 
means the formal expression of an ad- 
judication which conclusively deter- 
mines the rights of the parties with 
regard to all or any of the matters 
in controversy in the suit.” If there 
are several distinct controversies in the 
suit and the decision of the Court is 
•embodied in one document, described 
as a decree, the adjudication with re- 
gard to each matter in controversy is 
a decree in itself. In that sense one 
document, described as a decree, may 
contain several adjudications on seve- 
ral distinct matters and may amount to 
several “decrees.” In this view, if the 
•decree of this Court in the plaintiff’s 
appeal affirmed the trial Court’s ad- 
judication in respect of the controversy 
relating to certain advances of money 
against goods sliipped to England by 
Patni should be taken to be a decree, 
which is distinct from the decree passed 
by the trial Court as regards the con- 
troversy relating to another distinct 
matter. For these reasons, I am or 
•opinion that the decree against which 
the applicant proposes to appeal to 
the Privy Council affirms the decision 
•of the Court below and the applicant 
is therefore not entitled to leave as 

of right. 

y- s Befcrence answered. 
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NlAMATUIiliAH A>;D BENNET, JJ. 
Jagmandar Das Vaish and others. In 


re. 

Civil Misc. No. 117 of 1934, Decided 
on 30lli March 1934. 

^ (a) Income-lax Act (1922), S. 13 Un- 

realized decree— Entry in interest khala— 

Item is not taxable. ^ ,. 11 . 4 . 

Un^’calixcd decree entered in the interest knata 
the amount of which bas 'not been received in 
fact IS not taxable income for the purpose of 
Assc'sinont. There is nothing in S. 2 (15) of the 
•\ct which would implv that the total income 
was’ to include an amount which had been de- 
creed hut not received : 1021 Afad 427; 1926 Nag 
ISO; 102^ Nai 241 and l929‘2/a9 50. Be/ /o.; 
1033 P C 108, Disi. IP 379 0 1] 


2{s (b) Income-tax Act (1922), S. 4 — Word* 
“accruing or arising** merely refer to con* 
nexion between income and country. 

The words “accruing or arising** merely refer 
to the connexion between the income and the 
country in question that they do not explain 
what is not income. [P 379 0 1] 

(c) Interpretation of Statutes — Words 
should be interpreted in ordinary sense 
except when used specially or technically. 

Words used in afi Act should be interpreted in 
their ordinary sense except when it is shown 
that they have bean used in a special or techni- 
cal sense. [P 379 0 1] 

(d) Income-tax Act (1922), S. 16 — “In- 
come‘* is what is actually received. 

The ordinary sense of ‘iucotne’’ is what comes 
in i. e., what is actually received. There is no- 
thing in the Income-tax Act to show that this 
ordinary meaning Is not attached to the word. 

[P 379 0 1, 2] 


Vishwa Mitra — for Assesses. 

"K. Verma — for the Crown. 

Bennet, J. — This is a reference by 
the Incomie-tax Commissioner at the 
instance of an assessee, a Hindu un- 
divided fantily. The two questions re- 
ferred are: (1) Whether the unrealized 
decree of Rs. 23,269 agamst Talatuf 
Husain and others entered m the in- 
terest Khata is taxable income for t^ 
purpose of Income-tax. while 
the amount has not been re^^^^ed at 
all and whether the assessment of the 
applicants is correct under the law ? 
and (2) Whether the system of keep- 
ing the account adopted by the as^- 
selsee is simply for the purpose of 
ascertaining the financial state of the 
family in a particular year or is open 
to the interpretation put by the In- 

Officer ? ' 


The assessment was made according 
to the income-tax authorities on the 
books of the assessee, and it is claimed 
that the amount of a decree, Rupees 
23,012-6-0, which the assessee obtained 
in the account year and whi^ was 
on account of the balance of interest 
on a certain mortgage, should be shown 
income of the assessee. The books of 
the assessee showed in the ledger of 
the mortgagor that there was this de- 
cretal amount credited to the mort- 
gagor and also debited. The amount 
was also shown in what is called the 
interest ledger as an amount which 
was to be realized. It is not disputed 
that one part of the amount was re- 
alized during the year in question. The 
claim for the Department is that ^e 
books should be used for accounting 
and assessment in accordance with sec- 
tion 13, Income-tax Act. In other 
words, the proposition is that, although 
none of the decretal amount was re- 
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■ceived, the assessee should be charged 
incoine-tax on this amount, because the 
assessee has sho^^^l the amount in his 
books. We consider that the Depart- 
ment was correct in claiming that the 
assessment should be made on the 
books under S. 13; but we do not 
think that the Department had used 
the books in the right way. The Com- 
missioner claims that under the ruling 
reported in 1933 P C 108 (1), he is 
entitled to charge the assessee income- 
tax on this decretal amount. We do 
not consider that this conclusion fol- 
lows from that ruling. There have been 
a number of rulings to the contrar>^ 
such as 1921 Mad 427 (2), 1926 Nag 
180 (3), 1928 Nag 241 (4), 1929 Nag 
SO (5), 1929 Pat 476 (6) and 1934 Lah 
408 (7). Reference was made for the 
assessee to 1933 P C 101 (8)? but we 
do not consider that this case has any 
bearing on the point. Learned counsel 
for the Commissioner referred to S. 4, 
Income-tax Act, which states that the 
Act: 

shall apply to all income, profits or gains .... 
from whatever source derived , accruing of aris- 
ing or received in British India, or deemed under 
the provisions of this Act to accrue, or arise, or 
to be received in British India.” 

His argument was that the words 
“accruing or arising” would apply to 
this decree. We consider that those 
words merely refer to the connexion 
between the income and the country 
in question, British India, and tlrat they 
do not explain what is income or what 
is not income. We consider that words 
used in an Act should be interpreted 
in their ordinary sense, except when 
it is shown that they have been used 
in a special or technical sense. The 
ordinary sense of “income” is what 
comes in, that is, what is actually re- 
ceived by an assessee. There is noth- 

l”Commissioncr of Income-tax v. Kameshwar 

Sinch of Darbhanea, 1933 P C 108=142 I C 

437=63 r A 146 — 12 Pat 318 (P C). 

•2 Secretary, Board of Revenue, Madras v. Aruna- 

chalam Cbettiar, 1921 Mad 407=59 1 C 482= 
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ing in the Act to show that this ordinary 
meaning is not attached to the word. 
“Income” is not actually defined in the 
Act; but in S. 2 (15) “total income” 
is stated to mean the “total amount 
of income, profits and gains from all 
sources to which this Act applies com- 
puted in the manner laid down in sec- 
tion 16.” There is nothing in this de- 
finition or in S. 16 which would imply 
that the “total income” was to include 
an amount which had been decreed 
but which had not been received. Ac- 
cordingly our finding is on the first 
question in the negative, that the un- 
realized decree is not taxable income 
for the purpose of income-tax; and 
our answer on the second question is 
that the assessee was correct in stat- 
ing that the books were kept simply 
for the purpose of ascertaining his 
financial state. Accordingly we direct 
this reference be returned to the Com- 
missioner and we allow to Mr. Verma 
a fee of Rs. 150, and the amount 
which has been certified for the as- 
sessee will be allowed as costs against 
the Department. 

G.R./r.K. Heference returned. 
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Bennet, J. 

Mt. Sonkali — Plaintiff — Applicant. 

V. 

Mahabir Dube — Defendant — Opposite 
Party. 

Civil Revn. No. 397 of 1934, Deci- 
ded on 14th December 1934, ag iinst de- 
cree of Addl. Sub-Judge, Jaunpur, D/- 
14th April 1934. 

(a) Provincial Small Cause Courts Act 
(1887), S. 17 — Court cannot grant time to 
judgment-debtor to furnish security. 

The Court cannot grant time to a judgment- 
debtor to furnish security under S. 17 of the Act, 
and where there is a want of compliance wiih. 
the provisions of the section, the ex part© decree 
cannot bo set aside. fP 380 C 2] 


44 Mad 65 (S B). _ . . , 

3 Pandurang Ramchaodra v. Commissioner of 

Tneome tax 1926 Nag lo0=91 I C 980=21 N L 
R 175 

4. Commissioner of Income-tax v Nanhelal, 1928 
Nat^ 241 = 111 I C 159=24 N L R 1^6. 

Commissioner of 

vis, 1929 Kag 50=11 ^ I C 2o8 — 25 Is L R 3o 

e}fnfhe matter of. Prasad Singh, 

looo Pit* 470—122 I C <05—9 iat 48. 

■7. Narain Das Bhagwan Co--ission^ 

Income-tax. 1924 Dah 408 = 152 IG 167-15 

Lah 486. T>rfl.« 5 ‘^d Sin"h v. Commissioner 

. Raghunandan J = I C 440=60 

of Income-tix. 1^33 ^ 

1 A 133=12 Pat 305 (P C). 


(b) Provincial Small Cause Courts Act 
(18S7), S. 25 — Revisional power can be exer- 
cised only where substantial injustice has 
directly resulted from material misapplica- 
tion or misapprehension of law. 

Section 25 of the Act is not intended to give in 
effect a right of appeal in all Small Cause Court 
cases either on law or fact. The revisibnal 
powers given by that section are only exercisable 
where it appears that some substantial injustice 
to a party to a litigation has directly resulted 
from a material misapplication or misapprehen- 
sion of law or from a material error in proce- 
dure. [P 3si C 1] 

Shiva Prasad Sinha — for Applicant. 
N. U padhiya — for Opposite Party. 
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‘‘Order .—This is a.Ti application in re- 
vision by a plaintiff against an order 
of 14th April 1934, by a Small Cause 
Court in the following terms: 

“I accept the affidavit and set aside the ex 
pait'c decree on condition that the defendant 
pays a sum of Rs. 10 as costs to the vakil for the 
other side.’* 

The facts are as follows: Plaintiff 
brought a suit on a promissory note 
and obtained a decree ex parte on the 
22nd July 1931. The summons on the 
defendant was served by affixation on 
his house and the affidavit of the pro- 
cess server was given that the wife 
of defendant was present in the house. 
This sert'ice was under O. 5, R. 17, 
and the Court held under R. 19 that 
the summons was duly served. On the 
22nd July 1933, the defendant made 
an application for restoration of the 
suit, decided more than two years pre- 
viously, filing an affidavit that he had 
no knowledge of the proceedings and 
offering personal security. No order was 
passed on the application of 22nd De- 
cember 1933, at the time and on 25lh 
January 1934, a personal security bond 
was filed. The application for restora- 
tion was put up for orders on the 27th 
January and the Court ordered that it 
would not accept personal security and 
that security of immovable property 
must be filed in accordance with the 
l^rovisions of S. 17, Provincial Small 
Cause Courts Act. On the 22nd Febru- 
ary tlie office reported that no security 
bond had been filed. Time was ex- 
tended to the 7lh 'March. The secu- 
rity bond was not filed and on 
8th March the application was dis- 
missed. On the 20th March an applica- 
tion was made by the defendant for 
review of the order of the 8th March. 
Accompanyuig that appli<'ation ^vas a 
security bond of immovable property. 

It will be noted that the application 
was only for review of the order of 
dismissal of the previous application, 
but the Court below has gone beyond 
the terms of tlie actual application and 
by its order has set aside the ex parte 
decree and directed restoration of the 
suit. In the affidavit of 22nd December 
1933, the defendant alleged that he 
came to know of the decree on 18th 
December 1933. The legality of the 
prc'^cnt order has been attacked on 
various grounds. The first ground is 
that the defcnda.nt failed to comply 
with the terms of S. 17, Provincial 
Small Cause Courts Act, and the Court 
therefore acted with illegality and, rnate- 
rkii irregularity jn setting aside the 
ex parte decree, and the second ground 
•was tliat the Court should liave de- 


cided whether there was sufficient cause 
within the nieaning of O. 9i ^K. 13. 
As regards this second point the’ Court 
below has accepted the affidavit and 
that affidavit does set forth what iim- 
ounts to “sufficient cause.” I think 
therefore that there is no merit in the 
second objection. 

As regards the first objection it does 
appear that the Court has not complied 
with the provisions of S. 17, Provincial 
Small Cause Courts Act. There are 
a number of rulings on the points as 
to what a defendant must do under 
that section. In 1931 All 727 (1), these 
matters have been considered by^aTuU 
Bench. One of the points argue’d was 
in regard to limitation and the argu- 
ment was made that under Art. 164 an 
application by a defendant for an order 
to set aside a decree passed ex parte 
must be made from the date of the 
decree or, where a summons was not 
duly served, when the applicant has 
knowledge of the decree. ’ It was argued 
that the lower Court had not come to 
a finding that the summons w'as not 
duly serv’ed and that the affidavit did 
not set out any defect in the method 
of service. On the other hand the 
affidavit did set out that the ^fen- 
dant did not have knowledge of the 
suit and the Court has accepted ti^t 
allegation. In the ruling in question 
on p. 1051 it is stated: 

“Tho object of issuing a summons i3 to in- 
form the party, against whom a suit has beeo 
instituted, of the fact that there is a suit 
against him. and if he so chooses, he may come- 
to defend it. If that be the object of a sum- 
mons, and if, for no fault of his own, a defen- 
dant was never put in a position to know that a. 
suit had been instituted against him, whatever 
steps may have been taken tor serving tho sum- 
mons on him, these steps can never be accepted 
as amounting to “due service.” 

This shows therefore that there was 
no due service on the defendant and 
the period of limitation would run from 
the time when the applicant had know- 
ledge, that is, from 18th December 
1933. The security however was not 
filed within 30 days from that date 
and it has been held in 1930 All 830 
(2), by a Bench of this Court ^ that 
the Court cannot grant time to a judg- 
ment-debtor to furnish security under 
S. 17, Small Cause Courts Act. There 
docs appear to have been a want of 
comfiliance with the provisions^ of the 
section in this case. A receipt 
been filed now by the defendant whicn 
purport s to show that a payment m 
l~Riiin Bbarose v. G.inga Siogb, 1931 All 727= 

13G I C 000=64 All 154. ^ , 

2 Moli Lai Ram Chanda r Das v. Durga Prasad,. 

1930 All 830=128 I C 705. 
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Rs. 248, was made by the defendant to 
the plaintiff, and it is the case for t^ 
defendant that this receipt was in dis- 
charge of the sum due under the pro- 
missory note. That being so it ap- 
pears desirable that the defendant 
should have a retrial. In 13 All 277 
(3), it was laid down that S. 25, Pro- 
vincial Small Cause Courts Act, was 
not intended to give in effect a right 
of appeal in all Small Cause Court 
cases either on law or fact. The revi- 
sional powers given by tliat section are 
only exercisable where it appears that 
some substantial injustice to a party 
to a litigation has directly resulted 
from a material misapplication or mis- 
apprehension of law or from a mate- 
rial error in procedure. It appears to 
me that substantial justice is done to 
the parties by the order in question 
and that it is desirable in the in- 
terests of justice that there should be 

a retrial. . . 

Accordingly I dismiss this applica- 
tion in revision. Costs hitherto in- 
curred will be costs in the case. 

■g; S, Application dismiss ed. 

3. Mubammad Bakar v. Bahai Singh, (1891) 13 
All 277 (FB). 
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Bennet, J. 

Budhan and others — Defendants Ap- 


plicants. 

V. 

ICorhey and another Plaintiffs Op- 
posite Parties. 

Civil Revn. No. 454 of 1934. Decided 
on 19th December 1934, against order of 
Munsif, K.hurja, D/- 13th March 1934. 

Civil P. C. (1908), S. 115 and O. 23. R. 1— 
Order under O. 23, R. 1— If trial Court has 
not exercised discretion^ judiciolly, High 
Court can interfere in revision. 

Where the trial Court has made an order 
under O. 23, R. 1, without exercising its discre- 
tion judicially, that is without applying its 
mind to the matter before it with due reference 
to the provisions of the order, the High Court 
llXtTrLe in revision: 1934 All 
Case law discussed, r * i- 

Chandra Bhan Agarwalla—ior Appli- 


Panna ioi-for Opposite Parties. 

Order— This is an application in civil 
re^s-^n by the defendants against an 
.ordl; under O. 23. R. 1 by a Munsif 
allowing the plaintiff to 'vuhdraw Ms 
suit with permission to nle it atresn. 
The first ^int wliich was ^gucd was 
whether tld^ Court can mterfere^n re 
vision with an order of tliat nature. 
For the opposite party reference was 


made to 1918 All 418 (1), wher^ a 
Bench of this Court held in the year 
1918 that the trial Court had juris- 
diction to grantTeave to the plaintiffs 
to bring a fresh suit, and the fact that 
the Court may have exercised, and pro- 
bably did exercise, a wrong discretion 
in granting the plaintiffs* application 
was not suflicient to bring the case 
within the purview of S. 115, Ci\dlP. C. 
In that case the trial Court liad held 
that it was necessary for the plaintiffs 
to give formal proof of a certain plaint 
and the evidence in the case had con- 
cluded and the stage of argument had 
been reached. One learned Judge held: 

** It was for tho Munsif to say whether or not 
there were ‘other sufficient grounds’ in the pre- 
sent case however this may be, it 

seems to be that even if the Munsif be taken to 
have made a mistake in law, we nevertheless 
are not entitled to interfere in revision,” 

and the other learned Judge stated: 

” It cannot be said that the Court below exer- 
cised a jurisdiction which was not vested in 
it by law. In the exercise of the jurisdiction 
which it undoubtedly had it may have commit- 
ted an error, and apparently it did commit an 
error in the present case; but that alone would 
not justify this Court in interfering under 
S. 115.” 

This ruling was followed in 1927 by 
a learned Single Judge of tliis Court 
Dalai, J., in 1927 All 750 (2). On the 
other hand in 1928 All 98 (3), there 
was a consideration of this question 
by a Bench of this Court and the 
Bench held that for a Court to invoke 
O. 23, R. 1, -without giving any reason 
amounts to a material irregularity in 
e.xercising the jurisdiction given to it 
by that rule. In 1925 All 466 (4), there 
is a ruling by a l^med Single Judge 
of this Court Daniels, J., in which he 
held that where a Court allowed the 
plaintiff to withdraw his plaint under 

0. 23, R. 1, Civil P. C., without ap- 
plying his mind to the circumstances of 
the case and without any valid reason, 
the Court acted with material irregu- 
larity and its order was open to revi- 
sion. In tills case the learned Judge 
considered the ruling reported in 1918 
All 418 (1), and distinguished it and 
also considered a later ruling reported 
in 1922 All 185 (5), in which one of 
the learned Judges, Banerji, J., who 
had taken part in the ruling of 1918 

1. Jhunku Lai v. Bi^hoshar Das, 1918 All 418= 
46 I C 71=40 All 612. 

2. Hasan Ali v. Lachhman Prasad, 1927 All 
750=103 I C 372=50 All 143. 

3. Kamta Singh v. Bhagwan Das, 1928 All 98= 
106 I C 431=50 All 199. 

4. Ganga Prasad v. Kishni, 1926 All 466=87 I 0 
175=47 All 319. 

5. Rahmat Ullah v. Dharam Singh, 1922 All 
185=64 I C 948. 
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418 (1), allowed an application for 
revision in circumstances similar to the 
case in 1925 AU 466 (4). In 1927 All 
522 (6), Ashworth, J., held that the 
Hig-h Court could interfere in revision 
with an order under O. 23, R. 1 in 
which the reasons had not been set 
out. In 1929 All 133 (7), Weir, J,. 
followed the decision in 1918 All 418 
(1), but he also referred to 1927 All 
522 (6), as a case in which interference 
could be made in revision. The latest 
! ruling on the subject to which refer- 
]encc lias been made is 1934 All 137 
(8), in which a learned Single Judge 
of this Cou:t. Kendall, J., held that 
where the trial Court had made an 
order under O. 23, R. 1, without exer- 
cising its discre ion judicially, that is 
jwithout applying its mind to the mat- 
ter before it with due reference to 
;ihc provisions of the order then this 
Ccuri cou!d interfere in revision. In 
that case the Munsif had given cer- 
tain reasons which amounted to this: 

I that the:e was a part of the defen- 
dant’s case for which the plaintiff was 
not prepaied and therefore the Court 
bclicN cd that the plaintiff had been 
prejudiced. I consider that I should 
lollow this latest ruling and see whe- 
ther the Munsif did apply his mind 
to the matter before him in the pre- 


sent .suit. 

Now, the order which the Munsif 
has made is extremely confused. He 
sets out that the plaintiff has brought 
a suit for injunction to prevent the 
dcfciulanis from interfering with the 

plaiiiiid’s right and possession of a 
chabut:a with an alternative relict tor 
i)os« cssioii ; that p.aintiffs claimed as 
owners of the chabutra alleged 

Ihnt dcfcncUints want to bund 
that tic delcndants denied p.aintitts 
title and pleaded that the chabuya 
be ongccl to the zanuncUr and the de- 
fendants have obtained it from the 
.amindar and that .the plain- 
tiffs have not been in posses- 
sion for 12 years as the zamindar ob- 
la*- cd a decree against their father 
Cbotcy. The first issue framed was 
whether the plaintiffs are owners of 
the chal>utra in suit and further issues 
followed in regard to limitation and 
res judica'.a. The Munsif stated: 

" 1 ji;'ri c tb-<t to make it a ground for an at- 
tack have not only to allege a pedigree 

but. al-o 1 1 c^lahli^h hTniidarie?*, of suit land 


G IJaijtialli Paiide V. I3jil)brtn Pande, 

1 2:ri=‘J9 AllOftO. 

7 Cbandrika Lai v. Sami Nath, 1929 All 133 — 
115 1 C 1-24 = 50 All d35. 

8. Juinma v. Ram Sabai, 1934 All 137 — 147 I 0 
776. 


after alleging same in the plaint. Th^ evidence 
on point of pedigree at least is ignorablejor de- 
fects in pleadings and that jeopardizes plaintiffs* 
claim. It is apparent that a bona fide dispute 
existed on point of. title and I will allow plain- 
tifis an opportunity to establish their claim by 
coming to Court in proper form. As such I 
allow the case to be withdrawn with permission 
to file it afresh.’*- 

Now, learned counsel for the plain- 
tiffs admits that the plaintiffs do not 
desire to alter their remedies of injunc- 
tion or in the altematdye possessaon 
of the chabutra. The only suggestion 
is that the pedigree should be put in 
the plaint. The lower Court appears 
to have considered that evidence could 
not be given of the pedigree unless it 
was set out in the plaint. That is an 
error. The plaint alleged that the plain- 
tiffs were o\vners. As part of this al- 
legation the plaintiffs may prove their 
pedigree. The point in regard to 
“establish the boundaries after alleg- 
ing the same in the plaint” ignores 
the fact that the plaint does set out 
the boundaries of the chabutra. Leam^ 
ed counsel points out that one of the 
boundaries was given as land in pos- 
session of defendants. Clearly the plain- 
tiffs meant land other than the clia- 
butra in question. So a mere inaccuracy 
of this nature may be rectified by evi- 
dence. It appears to me that the lower 
Court did not apply its mind to the 
question before it. Learned counsel ad- 
mitted tliat the case did not come 
within O. 23, R. 1 (2) (a), as the 

case where the suit must fail by rea- 
son of some formal defect. He claimed 
that it came under sub-R. (b), where 
there are other sufficient grounds. It 
is clear that the Munsif has not ap- 
plied his mind to the point. For this 
reason I consider that it is open to 
this Court to interfere in revision. 

Accordingly I set aside the order of 
the Munsif and direct that he should 
rehear the application in question. Costs 
in this Court will abide the result. 

K.S. Application allowed. 
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Makund Swarup — Plaintiff Appel- 

lant. 

V. 

Kishun Chand Singh and others De- 
fendants — Respondents. 

First Appeal No. 674 of 1930, De- 
cided on 20th December 1934, from deci- 
sion of Sub- Judge, Bulandsbahr, D/- 15th 
November 1930. 


1935 Makund Swakup v. Kishun 

(a) ^Agra Tenancy Act (1926), S. 273 — Suit 
relating tp agricultural holding filed in civil 
Court — Plea of defendant that he is only 
thekadar from plaintiff — Civil Court cannbt 
go into question as to whether thekadar is 
tenant. 

Where in a suit relating to agricultural hold- 
ing the only contention of the defendant is that 
he is a thekadar from the plaintiff and there is 
no plea that the relationship of landlord and 
tenant existed between the parties, all that the 
civil Court has to see is whether the defendant 
pleads that he holds the land as a tenant of the 
plaintiff; and as the defendant had so pleaded 
the civil Court is bound to submit the record to 
the revenue Court and not to go into the ques- 
tion whether a thekadar is strictly a tenant or 
not. [P 385 C 2] 

(b) Agra Tenancy Act (1926), Ss. 3 (8), 
219, 273 — Land held by thekadar is agricul- 
tural holding. 

Land held by a thekadar is an agricultural 
holding. [P 3^6 O 1] 

(c) Agra Tenancy Act (1926), S. 218 — 
Theka for particular period — Expiry of term 
and thekadar giving up all rights under 
lease — Landlord allowing thekadar to con- 
tinue in possession for one year more but 
under different title — Holding over after 
such year — Suit for ejectment is cognizable 
by civil Court — Jurisdiction, civil Court. 

Where there is a theka executed for a parti- 
cular period and on the expiry of the period, the 
thekadar gives up all rights under the lease but 
the landlord allows him to continue in posses- 
sion of the land for another year under a difier- 
ent title and the tenant holds over even after 
this period, the relationship of landlord and 
thekadar does not subsist between the plaintiff 
and the defendants and that it is not necessary 
for the landlord to institute a suit in the reve- 
nue Court for the ejectment of the tenant and 
the civil Court has jurisdiction to entertain 
same. [P 387 C 1] 

S. K. Dar, Shiva Prasad Sinha, S. B. 

Zj. Gaur and Lakshmi Saran — for Ap- 
pellant. 

P. L. Barter ji, S. N. Seth and Chandra 
Bhan Agarwalla — for Hespondents. 

Bajpaiy J. — This is an appeal by the 
plaintiff, Makund Swarup, arising out 
of a suit brought by him for re- 
covery of possession over a three- 
fourth share of mortgagee rights in 
the entire 20 biswas of village Ekka 
Tajpur alias Sikhra and a three-fourth 
share of mortgagee rights in the en- 
tire 20 biswas of mauza Rasulpur. The 
plaintiff further claimed to recover a 
sum of Rs. 2.500 principal and Rupees 
933-6-0 interest on account of profits 
for the year 1332 Fasli and a sum of 
Rs. 4 000 principal and Rs. 1,133-6-0 
interest on account of damages for the 
year 1333 Fasli. There was also a 
prayer for the recovery of Rs. 3,750 
principal and Rs. ^7-9-0 interest as 
mesne profits for the year 1334 Fash 
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and Kharif 1335 Fasli. The plaintiff 
impleaded as defendants to the suit 
Thakur Karan Singh, Deep Chand and. 
Tejpal Singh, minor sons of Somray 
Singh and Raghuhir Singh. 

The admitted facts which led to t)ie 
institution of the suit may be stated. 
On 30th November 1904 a usufructuary 
mortgage was executed by Fazal Shah,. 
Haidar Shah and Wazir Begum in fa- 
vour of Makund Swarup and Ghafoor 
Bakhsh for Rs. 50,000, mortgaging 
four villages: (1) Landdoki Hasanpur^ 
(2) Chashi, (3) Ekka Tajpur alias Sikh- 
ra and (4) Rasulpur. It was stated in 
the mortgage deed that Makund Swa- 
rup had advanced Rs. 30,000 and Gha- 
foor Bakhsh Rs. 20,000 and the for- 
mer was a mortgagee of throe-fifth 
share and the latter of a two-fifth 
share. This document was registered 
on 17th December 1904. On 24th Ja- 
nuary 1908 Ghafoor Bakhsh -sold his 
mortgagee rights to Makund Swarup 
with the result that Makund Swarup 
became the sole mortgagee of the four 
villages mentioned above. On 18th Au- 
gust 1909 Makund Swarup executed a 
theka m favour of Girwar Singh and 
Tulsi Ram of three villages, Landdoki 
Hasanpur, Ekka Tajpur alias Sikhra 
and Rasulpur for 15 years from 1317 
I^sli to 1331 Fasli, corresponding to 
the period from 1st July 1909 to 30th 
June 1924. This document is printed at 
p. 23 of our record. The thekadars 
were given the nght to enter into pos- 
session over the leased property for 
a term of 15 years and they were 
required to pay a sum of Rs. 4,300 
every year to Makund Swarup. 

They had also to pay the annual 
Government revenue of Rs. 3 171 It 
may be mentioned that Ginvar Singh 
and Tulshi Ram Singh, the two les- 
sees, are first cousins, being the sons 

On 18th September 
1920 Makund Swarup sold two-fifth of 

his mortgagee rights in all the four 
villages to IQshun Chand, Somraj and 
Raghubir. Kishun Chand was entitled 
under the sale deed to lialf of two^ 
ntth and Somraj and Raghubir to the 
remaining half of two-filth. Makund 
Swarup thus retained in himself three- 
of the mortgagee rights. In the 
1922 Tulshi Ram, one of the 
thekadars died leaving behind him 
three sons, Karan Singh, Shib Singh 

became en- 
lessee nghts of Tulshi 
Ram The position m 1922 after the 

thereforl wal 
that Makund Swanip had three-fifth 

mortgagee rights and Kishuii Chand 
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Somraj and Raghubir had two-fifth 
TnoTtgag€€ rights in the above-men- 
tioned four villages and Girwar Singh, 

Karan Singh, Shib Singh and Naubat 
Singh had lessee rights over three vil- 
lages. It may be stated here that the 
village Chashi w^as not included in the 
lease and it remained in the posses- 
sion of Maknnd Swamp and even 
when on 18th September 1920 Ma- 
kund Swamp sold two-fifth of tl^ 
mortgagee rights to Kishun Ghand, 

Somraj and Raghubir, he did not de- 
liver possession to the vendees of even 
a proportionate sliare in village Cha- 
shi. . , 

The term of the theka expired on 

30th June 1924 and on 5th July 1924 
Makund Swamp applied for the ex- 
pungement of the names of the ^the- 
kadars. On 10th July 1924 Makund 
Swarup through his general atmmey, 

Bankcv Behari Lai, wrote to Oimar 
Singh that an application for S^^^ting 
the leased property released 
theka had been made in 't-h^ compe- 
tent Court and on account of the d^th 
of Tulshi Ram the theka liad been 
lecallv dis'iolved. It was enquired ot 
efnvar Singh whether he 'v.njng 

to retain the thelca m 

Gh-^var sfirgh"^ theTame y wrote 

%-..VrS YSl ' F«U.'”"Sie 

m The app^dcaiion of Makund Swarup 
for the expungement of the names of 
Ihekadars in which on various grounds 
he p^^ded that Makund Swarup was 
!^^t ^"itled to mutation. It does 
am>Gar from the record tliat bhiD 
and Naubat Singh. made 
tions to the mutation application 

Makund Swamp. . «r»r»Ttration 

Before this mutation apph atioi^ 

could be decided, ifeliind him 

as his l,cirs h^ d- ,f "|iegh^^ iinlh’. 

Kishun Chand Smgn, . ^ Sinsh. On 

Balm^uind Smgh an^ agreement was 
21st October 19M nn agr 

drawn t>P b^J'^^^o.vner of three- 
the one hand, . , . four vil- 

fifth and Kishun 

agreement had expired and after 

ol of the theha the heirs and 
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thekadar? bad no longer any right ‘and the 
mortgagees were now entitled to get pMsession 

of the mortgaged property and applications for 

mutations of names and lambardarship had been 
filed by the parties.** 

It was provided that: 

“in order to facilitate the management of the 
possession of the mortgagee rights it was neces- 
Lry to settle as to which of the parties would 
take possession of whch part of the mortgaged 
property in lieu of the 3/56h and 2/5th mortgagee 
rights and make collections.” 

It was stated that Kishun Chand 
Singh was one of the heirs of me 
thekadar Karan Singh who as a the- 
kadar lambardar was in possession or 
the villages comprised m the tliel^ 

by making collections and as many 

ters relating to the arrears were stiU 
incomplete, it was necessary tor Ki- 
shun Chand to settle.the account re- 
lating to arrears within the year 
FasU. The second party, namely. 
shun Chand Singh, Somraj and Ka- 
ghubir, were stated to be bable lor 
Fhe profits for 1332 FasU which pro- 
fits after the adjustment of accounts 

bf profits in respect of 
villas’e namely, Chashi which was in 
pSsion of "^Makund S'va^P i^re 
fixed at the sum . of Rs- 2.5OT ana 

fjr lii^FasU r i^ond party 

S four tillages would enter into pos- 
Xf the entire village, Land- 

do^ki hjasanpur and the first party, 

rn Tieu of three-fifth mortgagee nghts 
n the four villages, into sole pos^s- 
s?on of three villages C^shi Ekka 
Taipur alias Sikhra and Rasul pur; and 
if the second P^rty f^ed to 
possession in the beginning of 1333 
FasU over the ^ullages which under tne 
agreement had been given to first par- 
ty. then the second party would ^ 
liable for payment of Rs. 4,000 by 
way of damages to the first party, it 
was also agreed tliat each of the 
ties should make applications on their 
behalf and get all the suits 
mutation of names and lambardarsrup 

pending in the Revenue 

off. On 5th February 1925 Makimd 

Swamp’s mukhtar-e-am 

ment in the mutation case that me 

application of Makund 

5th July 1924 for the e^P'^^^^^truck 
the names of the theka^rs ^ 
off and the Revenue 

the application be struck off and 
shelved. It does not appear if any 
frSh applications for mutation were 
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made by either party on the basis of 
the agreement of 21st October 1924 
and the names of Girwar Singh who, 
as we 'Stated before, had disclaimed 
all connection with the theka, Shib 
Singh and Naubat Singh \vho had 
made no objections to the mutation 
application of Makund Swarup and the 
live sons of Karan Singh continued as 
thekadars in the revenue records. Of 
these 5 Sons, Kishun Chand Singh in 
the agreement referred to above had 
definitely stated that the theka had 
•expired and the thekadars liad no lon- 
ger any right and another son, Ma- 
nik Singh who is a vakil and who 
according to the evidence of Bankey 
Behari in this case had prepared the 
draft of the agreement was an at- 
testing witness to the document which 
is printed at p. 39 of our record. 

It is clear from what we have istat- 
•ed before that village Chashi remain- 
■ed all along in the mortgagee posses- 
sion of Makund Swarup but posses- 
sion over Ekka Tajpur and Rasulpur 
■was not given to Makund Swarup as 
stipulated in the agreement in the 
beginning of 1333 Fasli and the pre- 
sent suit was instituted on 28th Ap- 
ril 1928 when the whole of 1334 Fas- 
li and Kharik of 1335 Fasli had run 
out for the reliefs which we have al- 
ready mentioned in the beginning of 
our judgment and as Somraj, one of 
the members of the second party was 
dead, his two sons along with the 
other members of the second party 
were impleaded as defendants. The de- 
fence of the two sons of Somraj and 
of Raghubir was that they never got 
mortgagee possession over two-fifth of 
the property ever since the sale deed 
of 18th September 1920 and the agree- 
ment dated 21st October 1924 was 
improperly and illegally obtained on 
.account of the simplicity and inexperi- 
ence of Somraj and Raghubir which 
had no binding effect. Various defences 
were raised by Kishun Chand Singh 
"but the principal pleas were that 
the thekadars had not been ejected 
according to law and the civil Court 
had no jurisdiction to entertain the 
present suit. On 11th January 1929 af- 
ter the issues had been framed, he 
moved the Court that there ought to 
be a clear issue on the plea taken 
by him thajt he was a tenant of the 
plaintiff and that under S. 273, Te- 
nancy Act. (Local Act 3 of 1926) the 
issue on tenancy should be submitted 
to the appropriate Revenue Court for 
decision. On 19th January 1929 the 
'Court acceded to this request and af- 
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ter framing another issue, namely, whe- 
ther the relationship of landlord and 
tenant existed between the parties or 
not, sent the record to the Revenue 
Court for determination of that issue. 
The Revenue Court on the 

17th August 1929 held that Kishun 
Chand was still a theka dar and there- 
fore a tenant of the plaintiff. It ap- 
pears that on 5th February 1930 af- 
ter the decision of the Revenue Court 
was obtained, and upon representations 
made by the plaintiff, the learned Sub- 
ordinate Judge re-called his previous 
order dated 19th January 1929, sub- 
mitting the record to the Revenue 
Court. There was an appeal to the 
High Court against this order and it 
was held by this Court on 29th July 
1930 that it was too late for the trial 
Court to go back upon his previous 
order after the Revenue Court had 
gone into the matter and recorded its 
finding in favour of one party. The ap- 
peal was therefore allowed and the or- 
der dated 6th February 1930 was set 
aside. The learned Subordinate Judge 
then took up the case on 15th Novem- 
ber 1930 and as under S. 273, Cl. (3) 
he was bound to accept the finding 
of the Revenue Court on the issue 
referred to it, he held that the rela- 
tion of landlord and tenant existed bet- 
ween the parties and upon that find- 
ing he also came to the conclusion that 
he had no jurisdiction to try the case. 
He therefore did not discuss the other- 
issues and instead of returning the 
plaint for presentation to the proper 
Court (which was perhaps the mo^t pro- 
per order) dismissed the plaintiff's suit 

o taken that the learned 

Subordinate Judge decided two issues 
in the case and refrained from decid- 
ing the others. 

The plaintiff has therefore filed the 
present appeal and the first point ta- 
ken by him is that S. 273, Agra Te- 
nancy Act, had no application to the 
tacts ot the case because the lease in 
dispute was not one relating to an 

We may mention 
that this Court on 29th July 1930 held 

that It Avas not necessary for it to 

decide this point and that if the trial 

Court had wrongly referred the issue 

s mistake 

on appeal and not by 

order >ts former 

order. We therefore propose to de- 

pre-iminary objection of the 

plaintiff-appellant. It is said that a 'te 

?erm 1n"7he definition the 

ri ^ 1 Tenancy Act under S. 3, 

Cl. 6 includes a grove-holder but does 
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not include a thekadar and if the only 

contention of the defendant was that he 
•was a thekadar from the p.aintirt, 
the*‘e was no p!ea that the relation- 
ship of landlord and tenant existed 
between the parties. But even if it 
he conceded that a thekadar is not a 
tenant under S. 273, all that the ci- 
vil Court has to see is whether the 
defendant pleads that he the 

and as a tenant of the plaintiff and 
as the defendant had so p.eaded, the 
civil Court was bound to submit the 
record to the Revenue Court and not 
to go into the question whether a the- 
kadar is strictly a tenant or not. It 
is then said that a lease like the pre- 

T hoM-ng"° Nof ‘••holding-'I.Ss 
^“ecn'dcfinecfTrfs. 3. Cl. (8). Tenancy 
\ct, and means: 

a pircel or parcels ot lands held under one 
enur^ or oni^ lease, ongsgement or grant and 
uicludes the interest of a thekadar. 

Under S. 219. Cl. (2) a theka shall 
be deemed to be a lease for agn- 

ultural purposes within the meaning of 
,ultu.a It IS there- 

fore clear that th^ lease m question 
S ^he present suit* does reUte to an 

Sy fhe parties that the Tenancy Act 
1926 will regulate the procedure to 
be followed in the present case. It 
is therefore clear that the rulings that 
we-e given under the Tenancy Act of 
1931 are no longer good law. A simi- 
'a- view was taken by a Bench of 
'this Court in 1933 All 456 (1) .where 
-he terms “thekadar” .and 

therefor^ no force in the Prehm.nai^ 
contention 

Under S. 273. Cl. (4) the finding of 
the Revenue Court on the issue re 
erred r it shall, for the Purposes 
of aoDeaU be deemed to be part of 
?LT,dfng of the civil Court and we 
hate got to decide whether the find- 
Stg that the relationship of landlord 
and tenant or the relationship of land- 
ford and thekadar existed between ^e 
parties is a correct one or not. We 
have further got to see whether the 
suit was rightly instituted in Uie ci- 
vil Court or not. We propose to dis^ss 
the first question in the beginning, The 
suit is between Makund Swarup on the 
one hand and Kishun Cliand, Deep 
Chand, Tcjpal, Singh and Raghubir 
Smgh on the other. Deep Cliand and 
Tejpal Singh are the sons of Som- 
rai Singh and_neither Somraj Singh 
1 MlTlfam biri v. Iqbal Bahadur, 1933 Ail -150= 
*143 1 C 876. 


nor Raghubir Singh were ever the* 
lessees of Makund Swarup. The only 
question is whether Kishun Chand can? 
be said to be a lessee of Makunefi 
Swarup. He claims his right through^ 
Karan Singh who was a son of Tul-^ 
shi Ram, a lessee under the docu-, 
ment of lease dated 18th August 1909- 
The term of the lease expired oit. 
30th June 1924 and on 21st October 
1924 Kishun Chand stated in the agree- 
ment of that date that the thekadars^ 
and the heirs of the thekadars had. 
no longer any right and the term of 
the theka had expired. No language- 
can be more definite, more unambigu- 
ous and more unequivocal than that 
used by Kishun Chand in the agree- 
ment of the question of the termi- 
nation of the theka and it does not 
lie in his mouth to say ^ that he 
is a thekadar of the plaintiff. The 
plaintiff acting on the representationi 
of Kishun Chand got his mutation ap- 
plication struck off and allowed Kishuix- 
Chand Singh, the second par- 
ty to the agreement ot 1924,.. 

to remain in possession of certain vil- 
lages for the year 1332 Fash after the 
expiry of the term of the lease. Th^ 
plaintiff’s position was altered to 
prejudice and we are clearly of the 
opinion that Kishun Chand Singh is- 
estopped from pleading that a 

thekadar or tenant of the p.aintiff. It 
is then said that although under the 
terms of the lease the theka expired 
in 1331 Fasli (30th June 1924), the 
thekadar was allowed to remam in- 
possession in 1332 Fasli under the 
agreement of 1924 and therefore they 
w%re holding over. Under S. 218, Te- 
nancy Act, if a thekadar remans irt 
possession after the expiry of his the- 
ka and the lessor accepts rent from-- 
him or otherwise assents to his con- 
tinuing in possession, the theka is m. 
contrary renewed from year to y®^/- 
Tbe argument therefore is that if in 
the absence of an agreement to the- 
1333 Fasli, according to the agree- 
ment, KishuVi Chand S.ngh did not 
hand over possession over 

the villages mentioned in 

the plaint, the plaintiff, m order to 
terminate the theka which under t 
provisions of S. 218 must be deemed 
to continue has to bring a suit tor 
ejectment in the Revenue Court un- 
der S. 205. Cl. (d). or Cl 
liance is placed on S. 204 which 
that no thekadar shall be 

otherwise than in accordance with the. 

provisions of this Act. The 
Revenue liad consistently held that at 
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person hoMing over after the expiry 
of a lease for a fixed term could not 
be said to be a trespasser and the 
tenancy continues unless it is ter- 
minated by ejectment, abandonment or 
relinquishment: see 10 L R A Rev 243 
(2) and 10 L R A Rev 301 (3). It 
is conceded that if a tenant or a the- 
kadar gives up possession and puts the 
landlord in possession, it would not 
be necessary for the landlord to file 
a suit for e*e.''tment; but it is strenu- 
ously contended that a mere declara- 
tion that the tenant would give up pos- 
session is not enough and if in con- 
travention of the declaration, the te- 
nant or the thekadar continues to re- 
main on the land, the landlord cannot 
treat tne tenant as a trespasser and 
file a suit for ejectment in the civil 
Court. It is said that in the present 
case under the terms of the agree- 
ment the theka was extended for the 
year 1332 Fasli, and there was no 
statement by Ki'^hun Chard Singh af- 
ter the expiry of 1332 Fasli that this 
fresh theka had expired. The state- 
ment in the agreement about the ex- 
piry of the theka related to the origi- 
nal theka of 1909 and if K’shun Chand 
Singh in spite of the promise to hand 
over possession of 1333 Fasli did not 
deliver possession, the position of Ki- 
shun Chand Singh under S. 218 was 
that of a thekadar from year to 
year. There is no proof in the 
present case that the p’aintiff has 
accepted any rent from Kishun Chand 
Singh or has othenvise assented to 
Kishun Chand S‘ngh*s ron'inuing in 
possession after 1332 Fasli as a the- 
kadar and even if we were to 
accept the view of the Board of Re- 
venue that in a proper case of hold- 
’ing over the tenancy coTTtinues and 
can be terminated only by a suit for 
ejectment in the Revenue Court, we 
are of the opinion that the position 
of Kishun Chand Singh in 1332 Fasli 
•was not that of a thekadar. He soon 
after the expiry of the term of the 
original lease, made a definite state- 
ment to the effect that his rights as 
a thekadar no longer subsisted and 
the arrangement under which Kishun 
Chand Singh, Somraj Singh and Ra- 
ghubir S'ngh were to remain in pos- 
session during the year 1332 Fasli 
was a diffe-ent arrangement altogether. 
It was clearly stated by the second 
party: 

2 . IMahir Zta Begum v. Janki, (1929) 10 L R A 

Rov 243 

d. Nath Chandrawat Trust v. Lallan, (1929) 10 

L B A Rev 301. 


xrtvnii KJiAiy aiJu ciluOK 

the adju'^tment of account of profits in respect of 
the mortgaRed village, viz., Chashi which is ia 
the possessioD of the first partv, the amount. 
the»eof comes to Rs, 2500, and it is due to the 
first party and we shall pay one-half of It in 
Kharif on 15th of December and the other half 
in Rabi on 15th June.” 

This makes it clear that accordingr* 
to the agreement the lessees were not 
to remain in possession but the se- 
cond party was to re* 

main in possession. TRe amount fixed!! 
under the lease was Rs. 4,300 a year 
but according to this agreement the* 
amount was fixed at Rs. 2,500; under 
the lease the lessees were liable to 
pay the annual sum reserved but un* 
der the agreement the second party 
were to pay the sum fixed by the 
agreement. The village Chashi was not: 
included in the lease and the lessees 
had nothing to do with the profits of 
that village. But under the agreement 
the profits of tha^ village were also- 
taken into consideration. Two-fifth of 
the mo:tgagee rights in village Chashi 
we.-e sold to the second party in 1920 
and the second part^vere entitled to 
Its profits from that^bte up till the 
date of the agreement but as Ma- 
kund Swarup remained in possession 
the profits of that village for four 
years were set off. We are clearly of 
the opinion that in the year 1332 Fas- 
li the second party and not the lessees 

remain in possession under 
a different set of circumstances ab- 
so.utely dissimilar to the terms of the 
lease. Learned counsel for the respon- 
dent has referred us to a statement 
made by Bankey Behari on 5th Fe- 

i ^ year 

1332 Fas.i) where he says that at that 

time the heir of Karan Singh and the 

lessees were in possession of all the 

three villages. This was a loose state- 

ment made by the general attorney 

of the plaintiff or it may be that the 

second party allowed the lessees or the 

of Karan Singh to remain in posses- 

the arrears 

of 1331 Fash. We know that this 
statement cannot be taken at its far^. 
va.ue when Gii^var Singh, one of the 

definitely stated on 10th Tulv 
1924 that he did not want to act as 
a thekadar and when he again in his 
evidence in this case on 30th 
1929 stated on oath that: 

“after the expiry of the period of the th-ki h« 
was no more a thekadar nor werA t L 2 • . 

Tulshi Ram thekadars any mote^ 

Kishi^^ ""Tpaft 
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from other members of the second 
party, name'.y, Somraj and Raghubir, 
the position is that he gave up pos- 
session under the lease of 1909 on 
the expirv of the period fixed therein 
and then 'Makund Swarup allowed him 
to continue in possession under a dif- 
ferent title. There was thus an eva- 
cuation by Kishun Singh, a restora- 
tion of possession by surrender to his 
landlord— the plaintiff— and a subse- 
qticnt letting in of Kishun Chand 
Singh by Makund Swarup under a dif- 
ferent arrangenient and the breach of 
the terms contained in the different ar 
rangement enables the plaintiff to get 
relief in the civil Court. 

It was said that at best in 1924 
Kishun Chand Singh should be deem- 
ed to have surrendered his thekai^n 

rights and as the Tenancy Act of 1901 
was in force in 1924. we, must look 
to the provisions of re.ating to sur- 
render contained in that Act and in 
order that the surrender should be ef- 
fectual the elaborate provisions con- 
tained ’ in S. 83 et seq of Kocal Act 
o of 1901 should liavc been followed. 
These provisions relate to a tenant 
^at bound by a lease, or other agree- 
ment for a fixed period and Kishun 
rhand Singh hoM the land under a 
[elVcior a fixed period and even if 
those pro% irions be deemed to be ap- 
nUcablc thev do not suggest that it 
is imt’ possible for a landlord or a 
tenant to come together and by 

means of a clocumeM 

different state of affairs. Kehance m 
This connection was placed by learn- 
ed coun-^el for tlie respondents and 
by the Revenue Court on the case of 
S D of the Board of Rev U P No. 
q ' of 1913 141. The learned members 
of the Board of Revenue held lltat ‘'“I 
agreement to surrender without actual 
efacualion is invalid and that for the 
determination of a tenancy the essen 
tials are a notice or agreement sur 
render and the actual fulfilment of the 
ag'ee^nent. In the case 
there was no abandonment a . 1 e 

deed of surrender w%as executed 
and the promise was to surrender on 
?sl Tilly following; but _ the tenants 
ploughed and sowed jn that r^'^^^th 
aid showed no disposition to fulfil 
h\ffr agreement. In the case before 
.. ItP facts are different. The de- 
fendant, Kishun Chand Singh, said that 
Ihe theka had determined and gave 
UP all rights under the -same. He then 
along with certain persons other than 
4 Selected Decision of tbe Board of Rev, U. P. 
‘ No. 9 of 1913. 


the original lessees entered into pos- 
session in a different capacity in the 
year 1332. It is worthy of note that 
the learned members of the Board of 
Revenue in the case before them held 
that the landholders might possibly 
bring a suit. for specific performance of 
the agreement or for damages for 
breach of contract in the <dvil Court 
and this is exactly wliat Makund Swa» 
rup has done in the present case. 

We are therefore of the opinion that 
the relationship of landlord and theka- 
dar does not subsist between the 
plaintiff and the defendants and that 
it was not necessary for the plain- 
tiff to have instituted a suit in the 
Revenue Court for the ejectment of 
Kishun Chand Singh. 

We now proceed to consider the 
quest’on wKethea* the present suit 
should have been filed in the civil 
Court or in the Revenue Court and 
in this connection it was also argued 
by the respondent that the plainUff 
obtained no cause of action to main- 
tain the present suit. So far as de- 
fendants 2 to 4 are concerned, it is 
clear that no relief could be obtained 
against them in the Revenue Court nor 

cou’d any relief be obtained against Ki- 
shun Chand Singh upon the basis of 
the agreement wffiich is the main plank 
of the plaintiff’s case, in the Revenue 
Court. It is true that a plam- 
tiff cannot oust the jurisdiction of a 
Revenue Court by dressing up his re-^ 
liefs so as to make them cognizable 
by the civil Court but this is not one 
of ihosc cases w'hcre the plaintiff has 
presented his plaint in a different garb 
or wliere the plaintiff could obtain ade- 
(piatc relief in the Revenue Court. 
Mortgagee possession over villages, 
Rkka, Tajpur and Rasulpur, could not 
be obtained in the Revenue Court. The 
sum of Rs. 2.500 plus interest could 
not be recovered in the Revenue Court 
for 1332 Fasli because this figure tvas 
not settled under the lease. The sum 
of Rs. 4,000 plus interest as damages 
fixed by agreement also could not be 
decreed by the Revenue Court, nor 
could the sum of Rs. 3,750 plus in- 
terest be awarded as mesne profits Py 
the Revenue Court. The lease com*' 
prised three villages and in the pre- 
sent case one of them Landdoki Ha- 
sanpur has been kept scrupulously out 
of consideration. 

It is then said that Kishun Chand 
Singh is a lambardar of the villages 
Ekka Tajpur and Rasulpur and the 
plaintiff cannot in the civil Court turn 
Kishun Chand Singh out from the of- 



1935 


Makund Swaeup V. Kishun Chand (Bajpai, J.) Allahabad 389 


fice of lambaxdar. It appears that Ki- 
shun Chand Singh has purcliased a 
proprietary share in the villages. The 
khewat printed at p. 76 of our record 
shows that mortgagee right exists over 
only a three-fourth share in the two 
villages and that a one-fourth share 
is free from the mortgage and that is 
why relief in the present suit is con- 
fined to a three-fourth share only and 
these are the only mortgagee rights 
that are now subsisting under the 
mortgage executed by Fazal Shah and 
others in 1904. It is common ground 
that Kishun Chand Singh became a 
lambardar because of his proprietary 
interest in the two villages and not be- 
cause of his being a lessee. In para. 
10 of the written statement he states 


“the contesting defendant by virtue of making 
purchase is the exclusive partner of the mabals 
leased out and on the basis of such partnership 
has continued tomake collections as Lambardar. 

It is not necessary f<^ the P:ain- 
tiff to remove Kishun 
from lambardarship. Under S. 265 (1) 
the lambardar in an undivided mahal 
is entitled, in the absence of a con- 
tract to the contrary, to collect rents 
and other dues. It is thus clear that 
a contract amongst co|harers for the 
collection of rents is permissible. All 
that the plaintiff seeks by relief (a) 
in the present suit is that on 
enforcement of the agreement or 1924 
the plaintiff should be allo\yed to col- 
lect rents to the extent of three-f^ourth 
in villages Eklca Taj pur a*^ias Siknra 
and Rasulpur and this in effect .is the 
possession which he claims. It ‘S 
necessary for Kishun Chand S.ngh to 
be removed from the office of lambar- 
dar for he may still continue to col- 
lect the rent of the remaining one- 
fourth share and if later on the plain- 
tiff encounters any difficulties, he 
might be advised to apply for the re- 
moval of Kishun Chand Singh. 

Finally it was argued tliat the plain- 
tiff has no cause of action to main- 
tain the present suit. It is said that 
the plaintiff has not sued for profits, 
has not applied for mutation of names 
under the agreement, nor has he ap- 
plied for being appointed as a lambar- 
bardar, and the argument is that if the 
plaintiff had done any of the above 
things the defendant, Kishun Chand 
Singh’ might have been objected. It 
was however not necessary for the 
niainliff to adopt these measures be- 
fore coming to Court In para. 7 of 
his plaint, the plaintiff discloses- his 
rausc of action which is that in con- 
travention of the terms of the agree- 


ment, the defendants ajid the ances- 
tor of defendants 2 and; 3 renamed 
in possession of the properties situ^e 
in Ekka Tajpur and Rasulpur and by 
their improper acts deprived the plain- 
tiff from gaining benefits therefrom. It 
was also said that the defendants un^- 
dertook to pay Rs. 2,500 for 1332 Fas- 
li and Rs. 4,000 for 1333 Fasli, neither 
of which sums was paid by the der 
fendants. An application for being ap- 
pointed as a lambardar and the grant- 
ing of such an application could not 
have afforded adequate relief to the 
plaintiff and in order to obtain relief 
against defendants 2 to 4 at least un- 
der the terms of the agreement, plain- 
tiff had necessarily to institute th>e pre- 
sent suit. Moreover the plea that the 
plaintiff has no cause of action for 
the suit was not taken in the trial . 
Court. 

We wish to make it clear that we 
have assumed so far that the deed of 
agreement dated 21st October 1924 is 
enforcib’.e; we have not attempted to 
decide the question of its validity 
which is in issue between the parties 
on the plea taken by defendant 2 to 4 
and when the case goes back to the 
trial Court, that Court will have to 
to adjudicate on that point. The Court 
below dismissed the plaintiff’s suit on 
certain preliminary points and our de- 
cision is confined to those preiiminary 
points alone. It was the plaintiff’s case 
that when the agreement of 21st Oc- 
tober 1924 was executed, all those who 
could be said to have any interest in 
the lease repudiated their connection 
and consented to the agreernent. It 
is pointed out that Girwar Singh on 
lOtb July 1924 wrote to Makund Swa- 
rup saying t.hat he did not want to 
remain a thekadar, that Shib Singh and 
Naubat Singh never objected to the 
applicauon of Makund Swarup for mu- 
tation that Manik Singh prepared the 
draft and was an attesting witness, 
that the other three sons of Karan 
Singh must be deemed to be represent- 
ed by the elder brothers, Kishun Chand 
Singh and Manik Singh. Bankey Be- 
hari, a witness for the plaintiff, lias de- 
posed in the present case that all the 
above persons were consenting parties 
to the agreement of 1924 and it is 
said on the plainliff’.s behalf tliat the 
entry of their names in the khewat 
is a paper entr>'. We do not wish 
to arrive at any finding on this point 
in the absence of Shib 

Singh, Naubak Singh, Megh- 
raj Singh, Balmakund Singh and Amar 
Singh. Whatever our suspicions in tliat 



390 Allahabad Sumeshar Bind v. Baldeo Sahu (Rachhpal Singh, J.) 1,935 


direction might be, it is impossible to 
adjudicate upon the rights of persons 
who are not parties to the suit. All 
that we decide is that Kislfun Chand 
Singh is definitely estopped from 
pleading any rights as thekadar and 
our judgment go^-erns only him, the 
plaintiff, and the other defendants. 

As a result of what we have said 
above, this appeal is allowed, the de- 
cree of the Court below is set aside 
and as the decision of that Court pro- 
ceeded upon preliminary points, we 
remand the case to that Court under 
O. 41, R. 23, Civil P. C., for the dis- 
posal of other issues that arise in the 
case. Parties wdll be at liberty to pro- 
duce fresh evidence. The plainiiff is 
entitled to a refund of the court-fee 
paid in this Court and to his costs 
of this appeal. Costs in the Court be- 
low incurred so far and to be in- 
curred hereafter will abide the event. 

K.S. Appeal allowed. 
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Sumeshar Bind and others 
dants — Applicants. 


Defen- 


V. 


Plaintiff 


Baldeo Sahu and others — 

— Opposite Parties. 

Civil Revn. No. 08 of 1934, Decided 
on 18th Decemher 1934. against order of 
Small Cause Court. Judge, Gorakhpur, 
D/ lOth Au.i?ust 1933. 

Civil P. C. (1908), s. 2(11)—* Person who 
would have got estate of deceased is bis 

legal representative— Creditor is entitled to 

decree against surviving brother of deceased 
without proving that deceased has left any 
asset - Hindu law. joint family. 

A per^son who would have got the e-tatc of the 
de cjUed will bo deoincd to be his legal represen- 
tative. A creditor of the de«-oaserl co-pircener 

entitled to a decree aeainst the surviving oro- 
Dtcr of the dece.»-ed without giving any proof 
that ho has got po^«os^ion over aiyv property be- 
longing to t' e decea'iod. \Vhen he applies for 
tbe'execution of liis decree, then the qnesnon 
will cotne up for consideration vvhellier tlio 
deco.K^ed has left ans asset. H the de.-rcc- 
holder can prove tliat the surviving eo-p • rcener 
cot any assets, then he would be entitled to exe- 
cute bis decree against surviving co P^r^’ener or 
co parceners : 1927 All 459. fie/ ou. [P d9L 0 1] 

A. Dharavi Deis for Applicants. 

1 1 arv oH't a'*'f Brasad and li- I • Sen 

for Opp'isite Parties. , 

Order— This is a revision applica- 
tioii by the defendants .arising out of 
a suit institued by the Plaintiff to 
rerover a sum of money. One Ram 
Sunder had e.xec u: ed a pronote in fa- 
vour of the plamtiff. He died. The 


defendants are the brothers of Ram 
Sunder, deceased. The plaintiff insti- 
tuted a suit against them to recover 
the amount due on foot of the pro- 
note. $evera! pleas were taken in de- 
fence, but it is not necessary to re- 
fer to them. The learned Judge of 
the Court below found that the exe- 
cu’-ion of the pronote was proved. He 
he!d that Ram Sunder and his bro- 
thers constituted a joint fami’y and 
therefore the brothers were legal rC’- 
presentatives of the deceased. The suit 
was decreed against them to the extent 
of the assets of the deceased which 
might be proved to have come into 
their hands. Three of the defendants 
have preferred this revision application 
against the decree made by the Court 
below. The only question for the de-^ 
termination in this case is as to whe- 
ther or not the brothers of the de- 
ceased can be said to be his legal 
representatives against whom a decree 
could be passed in respect of the 
amount borrowed by him. 

I have considered this question. It 
appears that there are conflicting deci- 
sions on this point. Some High Courts 
have held that the members of the 
joint family, vvho succeed to the family, 
estate by survrv'orship are not legal re- 
presentativ'^es of the deceased inas- 
much as they take the holder’s estate 
by surviv’orship and not by succession. 
On the other hand some High Courts 
have held that they are the legal re- 
presentatives of the deceased coparce- 
ner within the meaning of S. 2, Sub- 
Cl. 11, Civil P. C. It may be neces- 
sary some day to have a Full Bench 
derision on this point. But I am not 
inclined at present to refer this mat- 
ter to a larger Bench in view of the 
opinion expressed in a ruling of this 
Court 1927 All 459 (1). In that case 
it was held that: 

“ .\ decree could be had against the legal re- 
presentatives of a deceased debtor whether they 
had any assets of the decea.'ied in their hands or 
not. How the decree when obtained was to bo 
exeented was a matter to te ascertained there- 
after.” 

The principal question which is to 
be considered is whether the brothers 
of a deceased person in a joint family 
can be said to be his legal represen- 
tatives. In the Civil Procedure Code 
in S. 2, Sub-S. 11 “legal representa- 
taiive” has been defined thus: 

■‘Legal repre^Piitativo means a person 
represents the estate of a deceased person, and 
includes any person who intermeddles wit h the 

1 Tami/. Bano V. Naud Kishore, 1927 All 459= 

* 101 I C 607=49 All 645. 
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<'estaie of the decensed and w'here a party sues or 
issued in representative character the person 
on whom the estate devolves on the death of the 
party so suinft or sued.” 

This definition means that a per- 
son on whom the estate of the de- 
ceased devolves, would be the leg^al 
representative. If the deceased had 
left an estate then the surviving mem- 
bers of joint family would certainly 
be his legal representatives. In the case 
before me the deceased and his bro- 
thers were joint in an estate and there- 
fore on the death of the deceased his 
surviving brothers would be his legal re- 
presentatives in law. It was contenc^d 
on behalf of the applicants that in this 
case there was no proof that the de- 
ceased had left any estate, and there- 
fore it could not be said that his bro- 
thers are his legal representatives. It 
however appears to me that this ques- 
tion would have to be decided later on. 
•The plaintiff is not under any duty 
I to prov'e, before he can get a decr^» 
Uhat the persons named by him as the 
.legal representatives got any estate of 
the deceased. All that he has to show, 

I in order to get a decree, is that the 
iperson whom he is suing would have 
got the estate of the deceased, n he 
• had left any. Now if the deceased had 
left any estate then his brothers would 
have been his legal representatives. 
The plaintiff was therefore entitled to 
maintain a suit against them without 
giving any proof that they were in 
-possession of any property of the de- 
ceased. My view is that a person who 
wou’d have got the estate of the de- 
ceased will be deemed to be his legal 
representative. A creditor of the de- 
ccasccl coparcener is entitled to a de* 
cree against the surviving brother of 
the deceased without giving any proof 
that he has got possession over any 
property belonging to the deceased. 
When he applies for the execution of 
his decree then the question will come 
up for consideration whether the de- 
ceased has left any assets. If the de- 
cree-ho’der can prove that the surviv- 
ing coparcener got any assets then he 
would be entitled to execute his de- 
Icree against surviving coparcener or 
coparceners. 

It is perfectly correct that the 
surviving coparceners in a joint family 
estate take the estate on the death orf 
one of the coparceners by right of sur- 
vivorship and not by succession. That 
proposition cannot be disputed. The 
plaintiff in the case before me does 
not and cannot contend that in respect 
.of the joint family estate the defen- 
<dants can be treated as legal represen- 
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tatives of the deceased. The plaintiff 
desires a decree against the estate 
which the deceased might have he.d 
separately. In respect of the separ^e 
estate of the deceased his brothers who 
constituted a joint family along \yitb 
him would be his legal representatives 
within the meaning of S. 2, Sub-Cl. 
11, Civil P. C. For the reasons given 
above I hold that the judgment of 
the learned Judge of the Court be- 
low must be confirmed. I dismiss the 
revision application with costs. 

K.s. Apf'lication dismissed. 

A. I. R. 1935 Allahabad 391 

Niamatullah and Adlsop, JJ. 

Lachhmi Narain and others — Defen- 
dants — Appellants. 

V. 

Babu Bam and others — Plaintiffs and 
Defendants — Respondents. 

First Appeals Nos. 8 of 1931 and 347 
of 1930, Decided on 2nd Novemher 1934. 

(a) Mortgage — Mortgage is indivisible — 
But where there is severance of interest as 
between mortgagees with consent of mort- 
gagor, position is diffe'Cnt so far as frame 
of suit is concerned — It is better that suits 
by mortgagees are consolidated — Transfer of 
Properly Act (1882), S. 60. 

Ordin.xrily a mortgage is indivisible, both as 
regards the mortgagees and the mortgaged secu- 
rity, the mortgagees being joint tenants of the 
entire mortgaged property which is charged with 
every portion of the mortgage money. Where 
however there is severance of inleiosls as bet- 
ween the mortgagees with the consent of the 
mortgager, the posiiion is riilTerent so far as the 
frame of the suit is concerned. Whore «i>o mort- 
gagor states in the deed that ho lias b*)rrowed 
specified amounts from each set of the mortgagees 
and that ho has created a common charge in 
favour of all of them on the property therein 
specified for recovery of tlio total sum advanced 
by all the mortgagees, the implication is that 
as bet veen the various sets of tlie iitorigagccs 
inter se, each is entrtled to recover, not ne>es- 
sarily oeparatoly, from the mortgaged [>rO' 
perty the sum advanced by him. 'I'he entire 
mortgaged properly is hypothecated to each of 
them. None has priority over the other. t;rdi- 
natily it is in the interests of all the mortgageoa 
that one suit should be brought for the recovery 
of the entire mortgage money due to all the 
mortgagees. Hence where several suits are 
brought by the different mortgagees one suit 
supplements the other ; and the Court should 
consolidate the suits. [P 393 C 'I’, P 394 G Ij 
(b) Practice — Duty Court — Substantial 
justice should prevail over technical objec- 
tior 8, 

hiVen if a defendant is deprived of a plea of 
noD-maintainabilit> of suit by the Court using 
its inherent powers of removing a formal delect 
that should not deter the Court from doing »ub- 
stantial justice in preference to allowing teclnii- 
cal objections. [p aOl C ij 
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(c) Mortgage — Several persons advancing 
money to mortgagor on one deed — Mortgagor 
and all mortgagees agreeing that former 
should be deemed to have borrowed parti* 
cular sum from individual mortgagees — 
Deed should be construed as one containing 
as many mortgage transactions as there are 
mortgagees. 

Where severance of interest of several mort- 
gagees arise from their own action to which the 
mortgagor is not privy, it is obvious that the 
indivisibility of ihe mortgage is not a0ected. 
Any private arrangement between the mortgagees 
over the head of the mortgagor cannot destroy 
their joint character as against the mortgagor. 
Where however the mortgagor and all the 
mortgagees agree in the mortgage deed itself that 
the former should be deemed to have borrowed 
particular sums forming the consideration of 
the deed from individual mortgagees, each of the 
mortgagees should be considered to be a creditor 
to the extent of the sura advanced by him. In 
such a case, if the mortgaged property has also 
been split up and the charge of each individual 
mortgagee is to rest ou a specified part of the 
mortgaged property, the deed should be con- 
strued as one containing as many mortgage 
transactions as the number of mortgagees. 

[P 394 C 21 

(d) Mortgage — Several mortgagees tenants- 
in-common— Suit for sale of entire property 
by one of them -^-Others refusing to join with 
him and impleaded as defendants — tie need 
not sue for mortgage money. 

Where one of several mortgagees who are 
tonants-in*common brings a suit for sale of the 
entire mortgaged property, making his co-mort- 
gagecs defendants, they having refused to join 
with him as plaintilTs, ho need not sue for the 
mortgage money: Caac law (hscussed. 

CP 390 C 1] 


(e) Civil P. C. (1908), S. 64 — Mortgage of 
attached property — Part of consideration 
utilised for discharging prior encumbrances- 
having charge on such property — Mortgage 
is valid only to this extent. 

Where an attached property is mortgaged con- 
trary to the attachment and part of the con- 
sideration is utilised for paying off prior encum- 
brances having charge on the property, the mort- 
gage is valid only to this extent. It must be- 
considered to be void regarding the other portion^ 
of consideration; 29 Cal 154, Hef. [P 397 C 1,2) 

G. Aggarwala, G. S. Pathak and Kar- 
tar Narain Agarwala — for Appellants. 

Panna Lai, Shabd Saran and P. 

L. Verma — for Respondents. 

Judgment. — These appeals arise out 
of two suits on foot of two mortgage- 
deeds, both dated 3rd December 1917,. 
executed by one Bakhat Bahadur, in 
which the same properties, seven in 
number, were hypothecated. One of the* 
deeds was for Rs. 36,000 and the other 
for Rs. 1,950. The deed for Rupees 
36,000 was in favour of four sets of 
mortgagees, while the other was in fa- 
vour of only tliree out of those four.. 
Most of the mortgage money Avas left 
with the mortgagees for payment to* 
certain prior mortgagees, who had cn-^ 
cumbrances on the mortgaged proper- 
ties. A peculiar feature of the deeds- 
is tliat the sum advanced by each ot 
the mortgagees was specified in the* 
deed, making up the entire sum ad* 
vanced under tJicm. The details are 
as follows; 


No. of 
sets 

Names of mortgagees, each set 

Sum advanced 
under the deed 
for 

Rs. 36,000 

1 

Sum advanced 
under the deed 
for 

Rs. 1,950 

Total 

1 

1 

Doongar Mai, T^fisri Lai and Ram 
Chaiider (hereafter called mort- 
gagees, 1st set) 

' Rs. 

12,000 

Rs. 

650 

' Rs. 

12,650 

2 

RaghiinathSahaiand Ram Sarup 
(hereafter called mortgagees 2nd 
set) 

7,000 

400 

7,400 

3 

liabu Ram and Salig Ram (here- 
after called mortgagees 3rd set) ... 

13,000 

900 

13,900 

4 

Cful/ari Lai and Shib Charan, 
(hereafter called mortgagees 4th 
set) ••• ; 

4,000 

t 

4,000 


1 ~ 

Total ... 

30,000 

1,950 

37,950 

1 


The interest of the onginal rnort- cution of decrees against him. On 8Ui 

cno-nr in the mortgaged properties has November 1929, the second and the 

f^ce paslld "o a“ munb’er 'of persons third of the four sets of the mortga- 

who purchased it at sales held m cxc- gees instituted suit No. 49 ot 19^iy 
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for recovery of the amounts due to 
them under the mortgages by tsale of 
the entire mortgaged property. 
impleaded the other two sets of the 
mortgagees a.nd the representatives-in- 
interest of the original mortgagor. On 
3rd December 1929, the first and 
fourth sets of the mortgagees instituted 
suit No. 55 of 1929 for recovery of 
what was due to them under the 
mortgages, imp’eading their co-mort- 
gagees (plaintiffs in suit No. 49 oi 

1929) and the representatives-in-inter- 
est of the mortgagor. 

Written statements were filed by 
the transferees, who contested the 

claims of both sets of the plaintitts 
in the two suits. Their main pleas were 
that: (1) The deeds in suit not 

genuine and for consideration. } 

properties to wliich the mor^ages in 
suit relate were under attachment in 
execution of decrees in which the con- 
testing defendants purchased, and 
therefore the mortgages were 
(3) Each of the suits being only tor 
a portion of the mortgage rnoney wa 
bad and therefore not maintainable, 
and (4) one of the mortgaged pr^ 

perties, namely, mahal Ganga , 

Gir in village Barsua, having oecn 

exempted from the claim in sui 
49, that suit was bad. 

Some other picas of minor impor- 
tance were also taken; but they . 
not the subject of arguments in this 
Court and need not be mentioned. 

The plaintiffs in suit No. 55 filed 
written statements in the other suit 
joining the plaintiffs of that suit in 
the prayer for sale of the mortgaged 
property; and in reply to the objection 
of the contesting defendants that the 
the suit, being for recovery of part 
of the mortgage .money, was bad, they 
requested that the two suits be con- 
nected. Similarly the plaintiffs in the 
first suit (No. 49) made an application 

that the two suits be consolidated. This 

aonlication was howe%er dismissed by 
lower Court on 24t.h March 1930, 
as it thought that this course would 
nrejudice the defendants, whose objec- 
uon that the suit is not maintainable 
^vould fail. The second suit, i. e the 
one brought by the first and fourth 
cets of the mortgagees was dismissed 
on that date on the ground that the 
n’ainliffs, who were entitled only to 
r portion of the mortgage money, 
cou'd not maintain the suit. Strangely 
enou-h the other suit, an which pre- 
the same question arose, was 
not dismissed on that date or any other 
It was tried on the merits and 


decreed on 14th June 1930, for such, 
amount as was found due to the plain- 
tiffs of that suit, under the deed for 
Rs. 36,000 but not as regards the- 
other deed because the plaintiffis were 
directed to confine their claim to 
deed only and they elected to proceed 
with their claim on the basis of the 
deed for Rs. 36,000. The learned Judge 
held in that suit that the plaintiffs 
were entitled to maintain it. First Ap- 
peal No. 347 of 1930 has been pre- 
ferred by the mortgagees first and 
fourth sets, whose Suit No. 55 was dis- 
missed; >vhile F. A. No. 8 of 1931 
has been preferred by the contesting 
defendants (transferees of the origmal 
mortgagor) from the decree in suit No. 
49 in favour of the mortgages second 
and third sets. 

The first question which calls for de- 
cision is whether each of the two suits 
being for part of the mortgage money 
and brought by some of the mortga- 
gees is not maintainable. This question 
arises in both the appeals the ap- 
pellants in one contending that it is 
not maintainable and those in the other 
urging the contrary. It cannot be dis- 
puted that ordinarily a mortgage is in- 
divisible both as regards the mortga- 
gees and the mortgaged security, the 
mortgagees being joint tenants of the 
entire mortgaged property .whicli is 
charged with evei-y portion of the 
mortgage money. Where however 
there is severance of interests as bet- 
ween the mortgagees with the consent 
of the mortgagor, the position is dif- 
ferent so far as the frame of the suit 
is concerned. The mortgagor, in the 
present case, states in the deed that 
he has borrowed specified amounts 
from each set of the mortgagees and 
that he has created a common charge 
in favour of all of them on the pro- 
perty therein specified for recovery of 
the total sum advanced by all the 
mortgagees. The implication is that as 
between the various sets of the mort- 
gagees inter se each is entitled to re- 
cover, not necessarily separately, from 
the mortgaged property the sum ad- 
vanced by him. The entire mortgaged 
property is hypothecated to each of 
them. None has priority over the other. 
Ordinarily it is in the interests of all 
the mortgagees that one suit should be 
brought for the recovery of the entire 
mortgage money due to all the mort- 
gagees. In the present instance, for 
all practical purposes, one suit supple- 
ments the other; and in our opinion 
the lower Court should have consoli- 
dated the two suits. The defendants 
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would not have been prejudiced so far 
as their liability was concerned. The 
leamed Suboidiiiare Judge was un- 
doubtedly intiuenced by the considera- 
tion that they would be deprived of 
the benefit of their plea that the suits 
were not maintainable. The defendant 
is always deprived of such benefit, 
whenever the Court allows formal de- 
fects in the suit to be remedied by 
amendment or otherwise. In our opi- 
nion tliis ground by itself is not suf- 
ficient for re.'using to exercise a dis- 
cretion which the Court possesses. The 
ends of substantial justice should pre- 
jvail over technical objections, if the 
ICourt lias a discretion to adopt one 
icourse or the other. We are inclined 
to think that, on the date the learned 
Subordinate Judge rejected the appli- 
eaiion for consolidation and dismissed 
suit No. 55, he was of opinion that 
each of the suits was not maintain- 
able. Apparently the other su:t was 
not fi.vcd for that date; and when it 
was taken up later, he was convinced 
by arguments of counsel that the suit 
was maintainable. If suit No. 55 had 
noi already been dismissed, we have 
no duubt he would have re-consider- 
ed the question of consolidation. 

The general rule undoubtedly is 
that a mortgage is indivi;>ible both as 
rcgaicls re.lcinption by the mortgagor 
and rccoxeiy of the mortgage money 
by the mortgagee. It can be inferred 
from S. 60, T. Act. which dccUres 
that a person interested in a snare 
only of the mortgaged property is not 
eniiilcd to redeem liis owm share only 
on payment of a proportior.aie pait 
of the amount due on the mortgage, 
and from S. 67, which empowers the 
mortgagee’' to obtain a decree or 
foreclosure or for sale, which impnes 
that if several persons have jointly ad- 
vanced money to the mortgagor on 
the security of the mortgaged proper- 
ty. they are denoted by the word 
“mortgagee,* so that some omy of 
them cannot be considered to be the 
mortgagee. In Cl. (cl) appended^ to that 
setMion, which expressly negatives the 
right of: 

•“a person inlcrestccl in p.irt only of tlie moct- 
cii^e jiioncy to insiitnte i\ suit rehiliufi only to a 
.eorrespoiicbnfi part of the inortga^icd property, 
unless llic inoilRaKces hijve, uitb ihc consent of 
Ibo mo. t^agor, .severed their interest under the 

aiiortga^u ■ . . 

i '5 conlaincd in an exception to the gene- 
ral rule above referred to in so far 
as it allows a separate remedy to each 
of several mortgagees, vvlio with the 
consent of the mortgagor have severed 
their interests. The extent to which 


each of them can separately sue the 
mortgagor is not clearly provided by 
that clause. The effect of the excep- 
tion is to indicate that the prohibition 
contained in the earlier part of the 
clause does not apply to a case in 
which the mortgagees have severed 
their interests with the consent of the 
mortgagor, the prohibition being that 
one of several persons interested in 
part only of the mortgage money can- 
not institute a suit for sale or fore- 
closure of a corresponding F>art of the 
mortgaged property. As to whether one 
of several rnortgagees, who have 
severed their interests with the con’- 
sent of the mortgagor, can sue for 
recovery of his share of the mortgage 
money by sale of the mortgaged pro- 
perty is neither expressly forbidden nor 
permitted by the section. Unless such 
a suit violates the general rule of in- 
divisibility or is prohibited by some 
other rule of law, the question of its 
maintainability should be judged on 
general principles. 

Where severance of interests of 
several mortgagees arises from their 
owTi action to which the mortgagor is 
not privy, it is obvious that the indi- 
visibility of the mortgage is not af- 
fected. Any private arrangement bet- 
ween the mortgagees over the 
of the mortgagor cannot destroy their 
joint character as against the mortga- 
gor Where however the mortgagor 
and all the mortgagees agree in the 
morigage-decd itself that the former 
should be deemed to have borrowed 
particular sums forming the conside- 
ration of the deed from individual 
mortgagees, each of the mortgagees 
should be considered to be a credi- 
tor to the extent of the sum ad- 
vanced by him. In such a case, if the 
mortgaged property has also been 
split up and the charge of each indi- 
vidual mortgage is to rest 
on a specified part of the 
mortgaged properly, the deed 
should be corbstrued as one contain- 
ing as many mortgage transactions as 
the number of mortgagees. As 
Lo:dships of the Privy Council pointed 
out in the case to which we shall pre- 
sently refer, such a conveyance is con- 
ceivable. though it is inconvenient. In 
the present case the entire mortgaged 
properly is charged with the aggre- 
gate amounts due to the mortgagees. 
The result is that each of the credi- 
tors is a mortgagee to the extent ot 
the sum advanced by him wmcli is 
secuied on the entire mortgaged pro- 
perly, so mat none ot tiiem can claftn 
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priority as would be the case if they 
had advanced different sums to the 
mortgagor on different occasions. 

It is open to all the mortgagees to 
bring one suit for recovery of the en- 
tire amount due to them by sale of 
the mortgaged property. Indeed, it is 
highly desirable that one suit only 
should be brought and the sale pro- 
ceeds distributed among them, 

-question is whether some only of the 
mortgagees can separately sue the 
mortgagor for sale of the entire mort- 
gaged property. In 15 All 108 (1), the 
right of one of several joint mortga- 
gees to institute a suit for recovery 
•of his share of the mortgage money 
by sale of the mortgaged property 
was negatived, even though the other 
mortgagees be impleaded as defem 
dants. In (1896) AWN 153 (2). m 
which one of two mortgagees had in- 
-situated a suit impleading his co- 
mortgagee, and obtained a decree tor 
■sale, it was held that the ptl^r mort- 
gagee could not subsequently bring an- 
other suit for recovery of lus share of 
the mortgage money. The deci^on was 
based on the ground that the sarrie 
mortgage cannot be enforced by sale 
of the whole mortgaged property 

twice. Though the judgment does not 
make an express mention of that tact, 

it is clear that the rase was ore in which 

jio severance of interest between the 
two mortgagees had taken P^Ace. 

1919 P C 24 (3) is a case which ap- 
pears to us to be on all fours with 
the present case. By a compromise 

between two ladies and the represen- 
tatives of the estate of a deceased re- 
lative it was agrreed that each of them 
should receive a sum of Rs. 80,000, 
and that the entire sum, viz.. Rupees 
1,60,000, would be a charge on an es- 
tate of which the value was mention- 
ed to be Rs. 2,95,000. The two la- 
dies and the Administrator-General 
of Bengal, who represented the estate 
of the deceased, had executed the com- 
promise. It was thus clearly a case 
in which two mortgagees were entitled 
to specified sums of money collectively 
oharged on the entire estate and this 
•was consented to by the Administra- 
tor-General, Bengal, who should be 
considered to have been in the posi- 
tion of a mortgagor. One of the two 
ladies instituted a suit for recovery of 
Rs. 80,000 and inte rest , awa r ded to 
1 Hum V. dundjir Siugb, (1892) 15 All 

10S=1892 A \V N ‘24C. 

o K inbai Bal v. Jsvala Dei, (189G) AWN 153. 
i* Siinitabala Debi v. Dhara Sundari Debi, 1919 
^•p C 24 = ^3 I C 131 -4G I A 272=47 Cal 175= 

24 OWN 297 (P C). 


her under the compromise, by sale of 
half of the property charged under the 
compromise. The other lady was im- 
pleaded as a co-defendant with the 
then representatives of the estate. Ob- 
jection was taken to the frame of the 
suit on the ground that one of the 
two mortgagees could not maintain a 
suit for recovery of her share of the 
mortgage money by sale of half of the 
mortgaged property. The trial Court 
decreed the suit. On appeal the High 
Court allowed an^ application for 
amendment by which the plaintiff 
sought to have the entire property 
sold. After this amendment the High 
Court decreed the suit for sale of the 
entire mortgaged property. We may 
mention in passing that neither the 
report in 1919 P C 24 (3) nor that 
in 1919 P C 24 (3). mentions the fact 
htat the plaintiff had originally sued 
for sale of half only of the mortgaged 
property and subsequently the High 
Court allowed the amendment seeking 
a decree for sale of the entire pro- 
perty mortgaged for recovery of the 
money due to both mortgagees. We 
have obtained these facts from the re- 
port of the same case in 1919 P C 
24 (3). This fact is material for as- 
certaining the exact ratio decidendi 
adopted by their Lordships of the Pri- 
vy Council in deciding the case. Their 
Lordships observed as follows: 

“This mortgage clearly affects the conveyance 
* the real estate of the mortgagees as tenants- 
in-common, and no redemption could be effec ted 
of part of the property by paying to one of the 
mortgagees her separate debt. It is nob a mort- 
gage to each of a divided half but a conveyance 
to them of the whole property.” 

“Where a mortgage is made by one mortgagor 
to two teoants-in-common, the right of eit er 
mortgagee who desires to release the mortgaged 
property and obtain payment of the debt, if the 
consent of the co-mortgagee cannot be obtained, 
is to add the co-mortgagee as a defendant to the 
suit and to ask for the proper mortgage decree, 
which would provide for all the necessary ac- 
counts and payments, excepting that ther^ could 
bo no judgment for a sum of money entered as 
between the mortgagee defendant and the mort- 
gagors.” 

It cannot be said that their Lord- 
ships contemplated a claim by one of 
the two mortgagees who are tenants- 
in-common for recovery of the entire 
mortgage money and that as against 
the mortgagor the integrity of the 
mortgage has to be maintained; but 
it seems to us that their Lordships 
meant that one of the two mortgagees, 
where the consent of the other could 
not be obtained, could sue for re- 
covery of what was due to him; but 
in granting him the relief everything 
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should be done which might be neces- 
sary to work out the entire security 
except so far that the plaintiff mort- 
gagee alone would recover in that suit 
what was due to him. Tliis is made 
clear by the remark that : 

“In tlieir Lordships’ opinion the amendment 
of the plaint as directed by the High Court is 
not properly corded, and they consider the trial 
Judge should, on the re-hearing of the suit, make 
such amendment as may bo necessary and pro- 
per.” 

This is also clear from the obser- 
vation that: 

“There could be no judgment for a sum of 
money entered as between the mortgagee defen- 
dant and the mortgagor.” 

If one of the two mortgagees mi^t 
sue for the entire mortgage money by 
sale of the mortgaged property and 
the Court is to decree the claim, a 
judgment has to be entered as bet- 
ween the mortgagee defendant and 
the mortgagor. The fact that the 
Court may safeguard the interest of 

- ^ /’I \T ^ 
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amendment and made it clear that as 
between the mortgagor and the Eiort- 
gagee defendant no judgment should 

be entered. 


t^ouri may saicguaru tiic 
the mortgagee defendant and pay to 
the plaintiff only his share will not 
prevent judgment being entered 
ween the mortgagee defendant and the 
mortgagor. It seems to us that their 
Lordships held that one of the two 
mortgagee'^, who arc tenants-in-com- 
mon, can bring a suit for recovery ot 
what is due to him by sax ot tne 
eiilirc mortgaged property, that it pay- 
ment is made to him by the nioitga 
gor, he ceases to have any . mterc^, 
but if he is not paid the 
gaged property will have to be ‘ 
his share paid to him out of sale P 
coeds on rateable distribution. 1 Pc 

mortgagee defendant would Pe ^ 

tilled to be paid, unless 
ami.able settlement between bim ^ana 
the mortgagor. He have to bnn 

a suit against the niortgagor ^ist a 
tl,c otl.cV mortgagee 

i„g already taken place 

xviU fasten on the Court 

proceeds For these rea- 

jas ?^,hat where one of several 

sons we bo-d » lenants-in-coin- 

hi; 

co-mort a„ plauilills. 

’ ,1 not ^uc for the mortgage 
ntontw. To our mind this is clear ironi 
the fa< t that the High Court had al- 
lowed an amendment in.^b^ case noted 
above the effect of which was to cn- 
aok oVcof several ro-mortgagecs to sue 
for tiic entire mortgage monp^ but 
their Lordships disapproved of the 


In the case before us, the second 
and third sets of mortgagees sued for 
their share o’f the mortgage money by 
sale of the entire mortgaged proper- 
ty, impleading their co-mortgagees as 
defendants, the latter having refused 
to join as plaintiffs. Similarly, the 
mortgagees first and fourth sets im 
stituted their suit for the rest of the 
mortgage money. Both suits were, in 
our opinion, maintainable, even apart 
from consolidation which ought to 
have been allowed by the lower Court. 
If consolidation had been essential and 
the suits had not been maintainable 
without such consoUc^tipn. we would 
have ordered conso.idation which we 

have every power to do. As a niat- 
ter of fact, whether conso.idation is 
formally ordered or not, the 

would be the same as m the two ap 

neals before us, the right and liabt 

money. 

TBi- next question of importance is 
whether the mortgage deeds m suit, 
which were executed during the con- 
ti uiancrof an attachment in execu- 
tion of the decree m which the con- 
testing defendants purcliased ,the 

mortgaged property are void as against 
them It has been found by tbe low- 
er Court in suit No. 49 of 1929 ( 1 . 
A No. 8 of 1931) that all the mort- 
gaged properties except No. 6, were 
iiiulcr attachment when the mortgage- 
deeds in suit were executed. l nis 

finding is supported by warrants ot at- 
tachment and the inventory of the pro 
perty attached under them. It is not 
dispuied that the contesting defen- 
dants purchased at the auction sale 
held in pursuance of the attachment. 
It must therefore be held that ^be 
mortgage deeds in suit, so far as they 
arc contrary to the attachment, a 
void as against all claims enforceable 
tmder the attachment (S. 61, J: 

C). The lower Court however heia 
that in so far as sums advanced un- 
tier ’the deed of Rs. 36,000 were paid 

by Ihe Plaintilfs, mortgagees to prior 

encumbrancers who bad a ‘^Itarg 
most of the mortgaged propert es. the 

deeds in suit arc valid to the ex 

tent of sums thus paid and 

valid cliarge on the properties iiluch 
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were redeemed by the plaintiffs, mort- 
gatrees. 

The learned advocate for the de- 
fendants-appe’.lants strenuously con- 
tended that the lower Court allowed 
the plaintiffs to succeed on a claim 
of subrogation which claim had not 
been in the plaint, and that they \vere 
prejudiced inasmuch as they might 
have pleaded limitation and want of 
due execution and attestation. We are 
of opinion that the learned Subordi- 
Tiate Judge has not allowed the plain- 
tiffs to succeed by an appeal to the 
doctrine of subrogation, though his 
judgment is somewhat vague on the 
point. 

The mortgage deed of Rs. 36,000 
gives details of prior encumbrances and 
except for three small sums the 
tire consideration is left with the 
mortgagees for the discharge of those 
encumbrances. It has been found that 
the mortgagees paid Rs. 10,133-11-0 


to prior mortgagees. 

The consideration of the other 
deed, namely, that for Rs. 1,950, was 
partly left for payment to certain cre- 
ditors who had no charge on any pro- 
perty and was partly paid to the 
mortgagors in cash. There can be no 
doubt that this mortgage was con- 
trary to attachment under which the 
defen dants-respondents claim and 
should be considered to be void against 
them. The same view must be taken 
as regards so much of the conside- 
ration of the mortgage for Rs. 36,000 
as was paid to the mortgagors in cash; 
or to prior creditors not shown to. 
have had a charge on the property 
mortgaged under the deed in suit, 
but as regards Rs. 7,807-8-0 which 
represents prior encumbrances dis- 
charged by the plaintiffs, mortgagees 
the position is quite different. The at- 
tachment was subject to the prior en- 
cumbrances. The mortgagors* equity of 
redemption as it was on the date of 
attachment should alone be consider- 
ed to have been attached. The inter- 
est in the property vested in the prior 
mortgagees was not affected by the 
attachment, and so far as that inter- 
est passed to the new mortgagees, the 
mortgage for Rs. 36,000 was not con- 
trary to the attachment. S. 64, Civil 
p. C.. merely provides that 

“where an attachment has been made, any pri- 
vate transfer of the property attached 

or of any interest tliercin . . . contrary to such 
attachment shall be void as against all claims 
gQfQfceable under the attachment. 

A mortgage is the transfer of an 
interest to the mortgaged property by 
the . mortgagor to the mortgagees. As 


already stated, the attachment cduld 
not affect the interest which had been 
previously transferred to the prior en- 
cumbrances; and the only enforceable 
claim which the attaching creditor had 
under the attachment was in respect 
of the mortgaged property minus that 
interest. So far as that 
interest was transferred by the new 
mortgage during the continuances of 
the attachment, it was in no'way con.r 
trary to the attachmentj and to .th^ 
extent the mortgage for Rs.' 36,000 i? 
valid. This result is -not materially dif- 
ferent from the one which would hav< 
been arrived at if the plaintiffs-mdrts 
gagees had been allowed to succeed 
on a claim of subrogation. The lat-i 
ter course would lend some support 
to the contesting defendants* conten 
tion that it was not put forward i - 
the plaint in so many words. At thr 
same time, the plaint makes it per 
fectly clear that the mortgage mone; 
under the deeds in suit was applied, 
towards the payment of prior encum- 
brances. It is not .^necessary to invoke, 
the aid of the doctrine of subroga- 
tion, as we hold. that. .the. mortgage 
deed for Rs. 36,000, on \yhich the pre- 
sent claim is based, is itself valid to 
the extent of prior encumbrances paid 
thereunder. 

Section 276, Civil P. C., of 1882, 
has been re-enacted as S. 64 of the. 
present Code of Civil Procedure with 
slight verbal alterations which, if, 
anything, strengthen the case of the. 
plaintiffs, mortgagees. The words “dur-- 
ing the continuance of attachment’*, 
have been replaced by the words “con- 
trary to such attachment.” It was held', 
under the old Code by their Lord-^ 
ships of the Privy Council in 29 Cal 
164 (4) that the new mortgage in cir-‘ 
cumstances similar to those of the 
present case was valid to the extent' 
of the prior encumbrances paid out of 
the mortgage money advanced during: 
the ^ continuance of an attachment. 
Their Lordsliips observed as follows: 

“So far as mortgago for Ra. 40,000, mortgage . 
made during the continuanco ofattachment, pre- 
judiced the execution creditor, it is void aa 
against him: but the section does . not render 
void, transactions which in noway prejudice 
him, and to hold the mortgage void sd as to con- 
fer upon him a benefit, which no one over in- 
tended he should have, is entirely to ignore the 
object of the section and to pervert its obvious . 
meaning. It is impossible to hold that the effect 
of that section is to give an execution creditor an 
unencumbered fee simply instead of an equity of 
redemption against the intention of the 
partie>;.“ 

4. iJinobundu bhsiw Chowdhry- v. Jogmava Das> 

.{l903)--‘J9.Cal 154—29 I A 9=J8-Sar- 217 '(P Ck- • 
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Accordingly we hold, on the lan- 
guage of S. 64, Civil P. C., and on 
the authority of the case noted above, 
that the conclusion arrived at by the 
lower Court as regards the liability of 
the mortgaged properties in respect of- 
Rs. 14,003-14-3 due to plaintiffs of suit 
No. 49 of 1929, is correct. 

One of the questions raised in the 
lower Court was that the deeds in suit 
were not genuine or for consideration. 
That, Court held those deeds to be 
;renu:ne. .'Vs regards consideration, it 

found that the deed for Rs. 36,000 
was valid to the extent of prior 

encumbrances discharged by the 

plainti.fs of both suits. It re- 

corded no finding as regards the con- 
sideration of the other mortgage deed 
for Rs. 1,950, as it dismissed suit No. 
55 of 1929 (in which the claim on 
the basis of tliat mortgage was per- 
sisted in) on a preliminary ground. It 
recorded no finding on that part of the 
case in the other suit, as the plaintiffs 
elected to confine their claim to the 
mort§:age for Rs. 36,000. The ques- 
tion is not material, as we have held 
that that mortgage is void as against 
the contesting defendants having re- 
gard to S. 64, Civil P. C. The lower 
Ccurt decreed Rs. 14,003-14-3 in su.t 
No. 49 of 1929 (F. A. No. 8 of 1931), 
which has not been questioned in 
the appeal arising from that suit. 
In suit No. 55 of 1929 (F. A. No.347 
of 1930'), the evidence shows that three 
sums 3.657, 1,172 and 2,978-8-0 (Total 
7,807-8-0), were paid by the plaintiffs 
of both suits to prior encumbrancers. 
It should be noted that Mathura Pra- 
sad is not one of them. The sliare 
of the plaintiffs of suit No. 55 of 
1929 is 4/9ths of tliat sum. In the 
view of the case we have taken, this 
latter suit should also be decreed. 
Though the lower Court has left other 
issues undecided, we think that it is 
not necessary for us to remand the 
suit or remit issues, as the findings 
of the lower Court confirmed by us 
in appeal No. 8 of 1931 have become 
conclusive. All those who are parties 
in suit No. 55 of 1929 are also parties 
in the other suit- Nor is there any 
maierial question which cannot be dis- 
posed of on the materials before us. 

A decree in terms 
of the decree in suit No. 49 of 1929 
(V \ No 8 of 1931) should be passed 
in suit No. 53 of 1929 (F. A. No. 347 

of 1930). . ... 

The only other question which wa? 

ur^ed tiefore us in F. A. No. 347 of 
IfiCO ha^ rcrerunce to property .No 6, 


as to which the lower Court held in 
the other case that there was no evi- 
dence as to whet her it was unJ«r attach- 
ment in execution of decree. Accord- 
ingly it directed sale of that prbper- 
ty. If all the issues arising in the con- 
nected suit ■ had been decided by the 
lower Court, this part of the decree 
would have been othermse, as we firld 
from the evidence of Doongar Mai, one 
of the mortgagees, “but property No. 
6 (village Barsua, mahal Ganga Ram 
Gir) had been sold in execution bf a de- 
cree obtained by a prior mortgagee 
before the present suit was brought.’* 
He made this statement in answer to 
the contesting defendants* pl^ that 
one of the mortgaged properties not 
having been included in the claim the 
suit was bad. He explained the rea- 
sons why that property had been 
left out. Accordingly we must hold 
that suit No. 55 of 1929 is not bad 
for the reason that one of the mort- 
gaged properties has been left out, as 
it has been sold at the instance of 
a prior mortgagee and the plaintiffs- 
mortgagees can now have no claim to 
sa’e thereof. This fact did not appear 
in suit No. 49 of 1929 (F. A. No. 8 
of 1931), and the decree of the Court 
directing the sale of property No. 6 
will be ineffectual. « r 

The result is that F. A. No. 8 of 
1931 is dismissed with costs, F. A. 
No. 347 of 1930 is allowed with pro- 
portionate costs, and we direct that 
a decree in terms similar to that in 
suit No. 49 of 1929 (F. A. No. 8 of 
1931) giving six months’ time for pay- 
ment from this date be passed for 
recovery of four-ninths of Rupees 
7,807-8-0 except in so far that pro- 
perty No. 6 will not be sold. Cross-ob- 
jection filed by Krisna Murari Lai and 
another is dismissed. 

K.S. Appeal dismissed, • 
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Kendall, Aq. C. J. and Bajpai, J. ; 

Mt. liam Dulari v. Bholai 
Civil Revn. No. 548 6f 1934, peel- 
ded on lOth December 1934. 

(a) Civil P. C. (1908), O. 17, R. 3 — Plain- 
tiff appearing in person and by couhsel 
Adjournment refused— Dismissal of suit bn 
absence of both is dismistfal on metits and 
not for non-appearance. 

Wliere on Ihe tlfiY lixe'cl for hearing th© plain- 
tifT has iippo.ueJ in person ^Ind hy counser and 
on ihe refusal for adjournnieut, the pLiintilland 
his pleader absented and tbo Court dismissed 
the suit ; 

Held ; that it would be preferable to Uold 
that e>uoh a decision was uno ou the nioriis, ovou 
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were redeemed by the plaintifiFs, mort- 
gagees. 

The learned advocate for the de- 
fen dan ts-appe!lantis strenuously con- 
tended that the lower Court allowed 
the plaintiffs to .succeed on a claim 
of subrogation which claim had not 
been in the plaint, and that they were 
prejudiced inasmuch as they might 
have pleaded limitation and want of 
due execution, and attestation. We are 
of opinion that the learned Subordi- 
*nate Judge has not allowed the plain- 
tiffs to succeed by an appeal to the 
doctrine of subrogation, though his 
judgment is .somewhat vague on the 
point. 

The mortgage deed of Rs. 36,000 
gives details of prior encumbrances and 
except for three small sums the en- 
tire consideration is left with the 
mortgagees for the discharge of those 
encumbrances. It has been found that 
the mortgagees paid Rs. 14,003-14-3 
to prior mortgagees ha^ing a charge 
on the mortgaged properties except 
No. 6. The consideration of the other 
deed, namely, that for Rs. 1,950, was 
partly left for payment to certain cre- 
ditors who had no charge on any pro- 
perty and was partly paid to the 
mortgagors in cash. There can be no 
doubt that this mortgage was con- 
trary to attachment under ^yhich the 
defendants-respondents claim and 
should be considered to be void against 
them. The same view must be taken 
as regards so much of the conside- 
ration of the mortgage for Rs. 36,000 
as was paid to the mortgagors in cash; 
but as regards Rs. 14,003-14-3, which 
represents prior encumbrances dis- 
charged by the plaintiffs, mortgagees 
the position is quite different. The at- 
tachment was .subject to the prior en- 
cumbrances. The mortgagors" equity of 
redemption as it was on the date of 
attachment should alone be consider- 
ed to have been attached. The inter- 
est in the property vested in the prior 
mortgagees was not affected by the 
attachment, and so far as that inter- 
est passed to the new mortgagees, the 
mortgage for Rs. 36,000 was not con- 
trary to the attachment. S. 64, Civil 
P. C., merely provides that: 

“where an attachment has been made, any pri- 
vate transfer of the property attached 

or of any interest there in . . . contrary to such 
attachment shall be void as against all claims 
enforceable under the attachment." 

A mortgage is the transfer of an 
interest to the mortgaged property by 
the mortgagor to the mortgagees. As 
already stated, the attachment could 
not affect the interest which had been 


previously transferred to the prior en- 
cumbrances; and the only enforceable 
claim which the attaching creditor had 
under the attachment was in respect 
of the mortgaged property minus that 
interest. So far as that 
interest was transferred by the new 
mortgage during the continuances of 
,the attachment, it was in no way con-: 
trary to the attacliment, and to that 
extent the mortgage for Rs. 36,000 is 
valid. This result is not materially dif- 
ferent from the one which would have 
been arrived at if the plaintiffs-mort- 
gagees had been allowed to succeed 
on a claim of subrogation. The lat- 
ter course would lend some support 
to the contesting defendants’ conten- 
tion that it was not put forward in 
the plaint in so many words. At the 
same time, the plaint makes it per- 
fectly clear that the mortgage money 
under the deeds in suit was applied 
towards the payment of prior encum- 
brances. It is not necessary to invoke 
the aid of the doctrine of subroga- 
tion, as we hold that the mortgage 
deed for Rs. 36,000, on which the pre- 
sent claim is based, is itself valid to 
the extent of prior encumbrances paid 
thereunder. 

Section 276, Civil P. C., of 1882, 
has been re-enacted as S. 64 of the 
present Code of Civil Procedure with 
slight verbal alterations which, if 
anything, strengthen the case of the 
plaintiffs, mortgagees. The words ‘‘dur- 
ing the continuance of attachment” 
have been replaced by the words ‘‘con- 
trary to such attachment.” It was held 
under the old Code by their Lord- 
ships of the Privy Couhcil in 29 Cal 
154 (4) that the new mortgage in cir- 
cumstances similar to those of the 
present case was valid to the extent 
of the prior encumbrances paid out of 
the mortgage money advanced during 
the continuance of an attachment. 
Their Lordships observed as follows: 

“So far as mortgage for Rs. 40,000 (mortgage, 
made during the continuance of attachment pre- 
judiced the execution creditor, it is void as 
against him: but the section does not render 
void, transactions which in no way prejudice 
him, and to hold the mortgage void so as to con- 
fer upon him a benefit, which no one ever in- 
tended he should have, is entirely to ignore the 
object of the section and to pervert its obvious 
meaning. It is impossible to hold that the effect 
of that section is to give an execution creditor an 
unencumbered fee simply instead of an equity of 

redemption against the intention of the 
parties/’ 


gungc_o f S. 64, Civil P. C., and on 
4. Dinobundu Shaw Chowdhry v. Jograava TjIiT 
(1902) 29 Cal 154=29 I A 9~8 Sar m (P C) 
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the authority of the case noted above, 
that the conclusion arrived at by the 
lower Court as regards the liability of 
the mortgaged properties other than 
No. 6 in respect of Rs. 14,003-14-3 is 
correct. 


One of the questions raised in the 
lower Court was that the deeds in suit 
^Yere not genuine or for consideration. 
That Court held those deeds to be 
genuine. As regards consideration, it 
found that the deed for Rs. 36,000 was 
valid to the extent of Rs. 14,003-14-3. 
We have already mentioned this fact. It 
recorded no finding as regards the con- 
sideration of the other mortgage deed 
for Rs. 1,950, as it dismissed suit No. 
55 of 1929 (in which the claim on 


the basis of that mortgage was per- 
sisted in) on a preliminary ground. It 
recorded no finding on that part of the 
case in the other suit, as the plaintiffs 
elected to confine their claim to the 
mortgage for Rs. 36,000. The ques- 
tion is not material, as we have held 
that that mortgage is void as against 
the contesting defendants having re- 
gard to S. 64, Civil P. C. The lower 
Court decreed five ninths of Rupees 

14.003- 14-3 in suit No. 49 of 1929 (F. 

A. No. 8 of 1931), which represents 
the share of the plaintiffs of that suit. 
The remaining four ninths of that sum 
must be deemed to be the share of 
the plaintiffs of suit No. 55 of 1929 
(F. A. No. 347 of 1930), which was 
dismissed by the lower Court. In the 
view of the case we have taken, this 
latter suit should also be decreed. 
Though the lower Court has left other 
issues undecided, we think J is 

not necessary for us to 

suit or remit issues, us 

of the lower Court confirmed by us 
hi 'inocar No 8 of 1931 have become 
ToneWe Ail those who are parties 
Mo 55 of 1929 are also parties 

ir» the other suit. Nor is there any 

material question which cannot be dis- 

nion the materials before us. 
ren^alning four-ninths of Rupees 

14.003- 14-3 represents the share of the 
n^aintiffs in suit No. 55 of 1929 (1. 
A No 347 of 1930). A decree in terrns 
simrar to those of the decree in suit 
No 49 of 1929 (F. A. No. 8 of 1931) 
should be passed in suit No. 55 of 1929 
(F. A. No. 347 of 1930). 

The only other question which wa? 
urged before us m F. A. No. ^7 of 
1930 has reference to property No. _6, 
as to which the lower Court held \p 
the other case that there was no evi- 
dence as to whether it was under attach- 
ment in execution of decree. Accord- 


ingly it directed sale of that proper- 
ty. If all the issues arising in the con- 
nected suit had been decided by the 
lower Court, this part of the decree 
would have been otherwise, as we find 
from the evidence of Doongar Mai, one 
of the mortgagees, “but property No.. 
6 ^ (village Barsua, mahal Ganga Ram 
Gir) had been sold in execution of a de- 
cree obtained by a prior mortgagee 
before the present suit was brought."" 
He made this statement in answer to 
the contesting defendants’ p!^ that 
one of the mortgaged proi>erties not 
having been included in the claim the 
suit was bad. He explained the rea- 
sons why that property had been 
left out. Accordin-gly we must hold 
that suit No. 55 of 1929 is not bad. 
for the reason that one of the mort^ 


gaged properties has been left out, as 
it has been sold at the instance of 
a prior mortgagee and the plaintiffs- 
mortgagees can now have no claim to 
sale thereof. This fact did not appear 
in suit No. 49 of 1929 (F. A. No. 8: 
of 1931), and the decree of the Court 
directing the sale of property No. 8 
will be ineffectual. . ^ 

The result is that F. A. No. 8-of 
1931 is ismissed with costs, F. 

No. 347 of 1930 is allowed with pro- 
portionate costs, and we 
T decree in terms simi.ar to that iix 

Bui? nT 49 of 1929 (F. A. No. 8 of 
19311 giving six months time for pay- 
ment fronT this date be passed for 
recovery of four-ninths of Rupees. 
14 003-11-3 except in so far that pro- 
perty No. 6 will not be sold. Cross-ob- 
jection filed by Krisna Murari Lai and 
another is dismissed. 


4 « «i • « 
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Kendall, Ag O. J. and Bajpai, J- 

Mt. Ram Dulari — Applicaot. 

V. 

Bhola — Opposite Party. 

Civil Revn. No. 548 of 1934, Deci- 
ded on lOth December 1934, against 
order of Sub-Judge, Allahabad, D/- l6th 
August 1934. 

(a) Civil P. C. (1908), O. 17. R 3 — Plain- 

tiff appearing in person and by couns^el 
Adjournment refused — Dismissal of suit o^- 
absence of both is dismissal on merits and 
not for non-apt earance. . 

Where on the day fixed for hearing the plain- 
tiff has appeared in person and by counsel and 
on the refusal for adjournment, the plaintiff and 
bis pleader absented and the Court dismissed’ 

the suit : , , ' . -u 

Held : that it would be preferable to noia: 

that such a decision was one on the merits, evem 
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though the evidence and arguments on behalf of 
the parlies may not have been discussed, than 
to hold that a suit has been dismissed for non- 
appearance of the plaintiff, when as a matter of 
fact the plaintiff has actually appeared both by 
counsel and in person and O 17. R. 3 covers the 
circumstances of the case ; 1931 All 703 and 1933 
All 41. Rel on. [P 401 C 2] 

(b) Civil P. C. (1908), S. 115 and 0.17, 
R. 3 — Order of di8»T*l«saI on merits — Court 
restoring same High Court held could 
interfere and set aside order of restoration. 

Where the lower Court finding that there were 
no grounds for allowing an adjournment, dis- 
missed the suit and the case was covered by 
O. 17. R. 3 but subsequently restored the same : 

CP 402 C 11 

Held : that the order of dismissal having been 
duly passed and having been embodied in a de- 
cree, the same Judge had no juri.sdiction what- 
ever four months later to recall the order for 
merely arbitrary reasons and that tbe High 
Court could interfere and set aside the order of 
restoration. [P 402 C 1] 

N P. Asthana and B. N. Sahai — for 
Applicant. 

M. Waliullah^ Shah Zamir Alam and 
Ram Nama Prasad — for Opposite Party. 

Kendall* J.— This is a defendant*s ap- 
plication against an order passed by 
the Subordinate Judge of Allaliabad, 
dated 16th August 1934. restoring the 
plaintiff’s suit on condition that the 
plaintiff should pay Rs. 200 as costs 
to the defendant. The application is 
made on the ground that the Court 
had no jurisdiction to restore the suit 
which had been dismissed on 10th Ap- 
ril 1934. The circumstances which led 
up to these proceedings are as fol- 
lows: A suit was filed in forma pau- 
peris in 1932 by two plaintiffs, Dukhi 
and Bhola who were father and son. This 
suit was one relating to property va- 
lued at over two lacs of rupees, and 
it was against the widow of one Bi- 
sheshar, deceased, on the ground that 
the plaintiffs were entitled to the pro- 
perty for reasons with which we are 
not now concerned. The application to 
sue Ln forma pauperis was allowed, is- 
sues were struck on 27th April 1933 
and the dates fixed for final hearing 
were December the 4th to 7th 1933. 
In the meanwhile the plaintiff had ap- 
plied on 15th August 1933 for the ap- 
pointment of a receiver, but this ap- 
plication was rejected in October. An 
appeal was made against that order, 
which is now pending before this Court 
as F. A. F. O. No. 188 of 1933. In 
connection with this appeal the r^ord 
of the suit was sent to the High 
Court. But on the defendant s appli- 
cation, it was ordered to be sent back 
to the trial Court in order oo u 

original suit should proceed. On 28th. 


November both plaintiffs applied for an 
adjournment of the suit from the date 
fixed for final disposal, namely, 4th De- 
cember, on the ground that the re- 
cord was in the High Court, and 
other reasons were also given. This ap- 
plication was allowed, and the .,iuit was- 
Adjourned until 9th April 1934. 

In the meanwhile however on 4th 
December 1933 Dukhi died. His son, 
Bhola, made an application on the last 
day allowed him by the law of limi- 
tation, namely, 5th March 1934, to be 
brought on the record in his place as 
survivor. Notice was issued to the op- 
posite party, but on 5th April the 
Court passed an order to the effect 
that as Bhola was the son of Dukhi, 
all that it was necessary to do was 
to strike off Dukhi’s name so that 
Bhola could proceed alone in his own 
right. It may be mentioned that one of 
the arguments on behalf of the oppo- 
site party is that Dukhi and Bhola 
had sued not only as a joint fami- 
ly entitled as such to succeed to the 
property. but also individual- 
ly as reversioners to Bishe- 
shar. It has been suggest- 
ed therefore that the Court was wrong: 
in ordering that it was only necessary 
to strike off the name of Dukhi, be- 
cause it was also necessary to implead' 
Bhola anew as the representative of 
Dukhi in his capacity as 
a reversioner. Bhola made 

another application on 28th March 1934- 
for the postponement to the hearing 
of the suit. This was refused, but Bho- 
la made another application on 7th Ap- 
ril 1934, which was ordered to be put 
up on the date fixed for the hearing, 
of the suit. 

On that date — the 9th April — the 
plaintiff’s advocate appeared and filed' 
an application for the further post- 
ponement of the proceeding. This was 
rejected, and the advocate stated that 
he had no further instructions. It 
should be mentioned that the applica- 
tion was signed not only by the ad- 
vocate. but by the plaintiff, Bhola, him- 
self. The order on the order sheet was 
that the case should be put up on the 
following day for delivery of judgment 
and on the following day the Court 
passed an order in the following form. 
First the cases of the parties were 
stated at length and the issues were 
given in detail. The order then pro- 
ceeds: 

“Findings : In December 1933, plaintiff 1 
died leaving bis son, plaintiff 2, as the sole sur- 
vivor. Owing to the death of plaintiff 1, hear 
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inf? fixGci for 4th December 1933 was adjourned 
to 9th April 1934. The plaintiff asked for ad- 
jonrnrrient to 9th April 1934. The plaintiff 
asked for adjournment again, which was re- 
fused. The plaintiff and his counsel then ab- 
sented. The contesting defendant has brought 
three counsel practising in the High Court, in- 
cluding Dr. Asthana. The case is dismissed for 
default with costs of the contesting defen- 
dant.” 

It should be added that a decree 
^vas prepared on the basis of this or- 
der, and in the decree it is stated 
that the suit is dismissed for -want 
of prosecution. The order against 
Avhich the present application has been 
made is a subsevquent order passed by 
the same Subordinate Judge, restor- 
ing the suit which was dismissed by 
the order of the 10th April. This la-- 
ter order does not give any reason 
for restoring the suit, except that the 
decision was not a decision on the me- 
rits: . 

“Looking at my judgment of 0th April 1934, I 
can say that it was not a decipion on the merits. 
The pleadings and issues were given simplv to 
enable the superior Court to apprehend the case 
in which that order was made. No decision on 
the issues was made The inconveni- 

ence to the defendant can be compensated by 
awarding damages Considering the en- 

tire circnmstanccs T would restore f'”® 
the plaintiff paying Rs. 200 as costs of the defen- 


'liic ni’n of the Civil Procedure Code 

under which the suit was 

not quoted at all But it ^een 

areiu- 1 on behalf of the applicant b> 

nr. Asthana that, in "^4"’ 

'""f ’Xr'R 3 !’o. l7.^^n1e^^t^a? 

ordcr^ the Court may cither adjourn 
?ho hoariv^ or “proceed to decide the 

suh on tire "nerits,-- and it is there- 

fo-e argued that whatever the Court 
ho’ievcd when the matter came before 
it on 16ih August 1934, the order of 
lOih April was one that was passed 
^tuder this rule, and that it was a 
^Icci-^ion on the merits. Wc have been 
referred on behalf of the applicant to 
two recent derisions of this Court. In 
1931 All 703 (1), it was held m cir- 
cumstanres like the present, that is 

to sav where a pleader , 

applies for adjournincnt and Court 

refines to grant an adjournment, that 
Ihe derision of the Court , .s on the 

merits and a 

All 41 (2), it was held 

< uinsianres to those m the present 
ca e ll .t the order had been passed 
under O 17. R _3, that _.t _aniounL- 

1. nvldco SinRh V. Chbaju Smgh, 1031 All ,02— 


133 I C r,22. 

2. "Muninohau Das v. 


Kcisbna Kant. 1933 All 41 


= 142 I C 141. 


ed to a decree, and that the plain- 
remedy was either by way of re- 
view or appeal and not by way of 
an application for the setting aside ot 
the decree and for the restoration of 
the suit. 

Mr. Ramnama Prasad has attempted 
to support the ordei* of the learned 
Subordinate Judge in ap^ ingenious and 
elaborate argument. He has approach- 
ed the case from three points of view, 
Avhich may be dealt with separately. In 
the first place, he argues that O. 17, 
R, 3 does not apply to the order of 
April the 10th. The adjournment to 
that date, it is suggested, was made 
by the Court because the record of 
the suit was in the High Court and 
it was necessary to postpone the pro- 
ceeding apart entirely from any ap- 
pT^aiion that may have been made by 
the plaintiff, R. 3, however, is to the 
following effect : 

“Where any party to a suit to whom time has 
been granted fails without reasonable excuse, to 
produce his evidence or to cause the attendance 
of his witnesses or to perform any act 

necessary to the further progress of the suit, the 
Court may proceed under the rule.” 

We have no doubt from the history 
of the circumstances of the case given 
above that the adjournment was made 
on the application of the plaintiff, and 
although the Court may have liad a 
variety of reasons for allowing the ad- 
journment, there was no doubt that it 
was the plaintiff who moved the ad- 
journment, and that it was necessary 
for the plaintiff to cause the attendance 
of his witnesses and to proceed with 
the suit on the adjourned date, and 
that it was on account of Bhola s de- 
fault to do so that the order was 
passed. A further argument under this 
heading relates to Bhola’s status not 
only as a member of a joint family, 
the right of which to sue sui^ived the 
death of Dukhi, but also as the suc- 
cessor of Dukhi in his capacity of re- 
\ersioncr. It is argued that looked at 
from this point of view, the suit was 
in abeyance from the 4th December, 
when Dukhi died, until 5th April, when 
the order of the Court was passed di- 
recting Dukhi’s name to be expunged 
from the record. This is an argument 
liowcvcr that applies rather to the me- 
rits of the question of \yhether an ad-» 
joumment should have Been allowed, 
and might be considered if the matter 
before us were on appeal; but it has 
no force in an application for revision. 

The second point of view which has 
been pressed before us is that R. 3, 
O. 17 might properly have been ap- 
plied by the learned Judge, but that 
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■as a matter of fact he did riot apply 
K. for this arg’ument there appears to 
be some support in the wording of the 
order against which the 
present application is made 
We nave ^ready quoted the 
words, which show that the Judge be- 
lieved, when he passed this order, that 
his former order was not a decision 
on the merits. We have however quot- 
ed authority on behalf of the appli- 
cant to show that such an order does 

• amount to a decision on the merits, and 
if tins was so, it was not open to 
the Judge to reconsider the matter on 
the later date and to change his mind. 
Wc are asked to believe that in his 
order of 10th April the Judge reab 
ly did act under the provisions of <5. 
9, aacl we have been referred to the 

•case of 1933 All 118 (3), in which 
a licnch of this Court in dealing* with 

• a Tnattcr very similar to the present 
one remarked as follows: 

The Assistant Collector did not make any re- 
ference in that order to the evidence that had 
already been produced in the case. He did not 
by that order oxAmlne the merits of the plain- 
tiff s claim, nor did he deal with the validity or 
otherwise of the defence raised by the con- 
testing defendant. Ho clearly in that order ex- 
pressed himself as dismissing the suit ‘for want 
of prosecution.’ Such a decision cannot be 
•characterized as a decision on the merits.” 

If we were to follow the decidon of 
that Bench, we should be bound there- 
fore to hold that the decision was not 
one on the merits, because the Judge 
did not examine the merits of the 
plaintiff’s claim, nor deal with 
' • j validity of the defence 

raised. On the contrary, he dismissed 
•the sun for default on the ground that 
the plaintiff asked for a further ad- 
iournment, whicli was refused, and 
that he had then absented himself with 
his counsel. The Bench continuing with 
the reasoning towards the end of their 
judgment have remarked that as O. 
17, R. 3 did not apply, the only other 
rule m tlie Code under which the or- 
der could be passed was R. 8, O. 9 
Civil P. C., and held that the Court 
must therefore have passed its order 
tinder that rule. The learned Judges 
ho^yeyer go on to show that as the 
plaintiff’s counsel was present, such an 
order, that is to say an order dis- 
missing the suit under the provisions 
•of O. 9, would not have ’been in ac- 
cordance with law, but they refused 
to interfere in revision on the ground 
that the only result of the order of 
the l ower Court would be that there 

3. Panna Lai v. Basdeo, 1933 All llSs=:143~I~C 
30 / • 
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^vould now be a decision on the me- 
rits. 

We are left to decide between the 
authority of this decision and tliat of 

TQ 01 A cases reported in 

1931 All 703 (1) and 1933 All 41 (2), 

which have held that in a case 'like 
the present q. 17, R. 3, will apply. 

^ decision like that passed by 
the Subordmate Judge on 10th April 
may amount to a decision on the me- 
rits. We think that it would be pre- 
terable to hold that such a decision 
IS one on the merits, even though the 
evidence and arguments on behalf of 
the parties may not have been dis- 
cussed than to hold that a suit lias 
been dismissed for non-appearance of 
the plaintiff when as a matter of fact 
the plaintiff has actually appeared both 
by counsel and m person, and our 
decision from this point of view is that 
not only does O. 17, R. 3 cover the 
ciicumstances of the case, but that the 
Subordinate Judge did actually apply 
that rule on 10th April 1934, though 
in his subsequent order, namely the 
one which is now the subject of this 
application, he either changed his, 

forgot the circumstances in’ 
^vhlch he passed the earlier order. 

The third point of view is that even 
If the provisions of O. 17, R. 3 ap- 
plied to the present case, and the 

Court was technically wrong in res- 

oring the suit, it is not necessary now 
tor us to revise that order for the rea- 
sons that have been gi- 
ven in 1933 AH 118 (3) 

namely, that there has been no mi^- 

^ ‘'ind that the only 

.-r?/ that the 

plaintiff s isuit will now be heard on 

that"the^e however 

of equities in favour 

of the opi^osite party. It seems quite 
clear that Dukhi and Bhola were act- 
ng that between them 

working to delay tlie 
hearing of the suit for the purpose of 
keeping the defendant out of polte?- 

th? if PossiWe by 

appointment of <i receiver 
learned Subordinate Judge himself in 
ills order which is the sGbjcct of this 
application lias remarked that the 
pamtifi was making frantic efforts tS 
obtain adjournments of the hp-iTJr!^ 

any reasonable grounds onS 
that he failed, ndthout reasomhTp 

Srounds whatever for fllmvhig ^re"re"- 
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toration of the suit under R. 8 of that 
Order, nor was he called on in any 
way to make use of the inherent pow- 
ers of the Court under S. 151. The 
Court had to decide the matter ^^-ith 
due regard to the provisions of R. 3 
O. 17 — and it is clear from his or- 
der that there were no good grounds 
for allowing an adjournment — or to 
proceed to deal with the suit on the 
merits, and he chose the latter course. 
That order having been duly passed 
and having been embodied m a de- 
cree, the same Judge had no jurisdiction 
whatever 4 months later to recall the 
order for merely arbitrary reasons as 
he has done in the present case. We 
think therefore that it is necessary to 
interfere, and, we therefore allow the 
application ^^'ith costs, set the 

order of the Subordinate Judge and 
direct that the original order passed 
bv the Judge on 10th April dismiss- 
ing* the suit be restored. 

It has been brought to om 
that after the order of lOt^b April had 
^en passed, the plaintiff filed an ap- 
in the High Court, but that be- 
fore this came up for admission in for- 
ma pauperis the suit liad been res- 
^^ed by the trial Court. The position 
of the plaintiff of course was com- 
D etcly altered by the order restormg 
die suit, and if there is no provision 
of law to prevent his proceeding with 
the appeal, we see no reason why he 
'should not be allowed to do so. 

^ g Apintcatio7i allotved. 
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Lai Batnakar Sin<)h Judgment- 
debtor — Appellant. 

v. 

Kr. Budra Pratah Sinnh and another 
Pecrec holder — Respondents. 

Kx. First Appeal Nos. 340 and 341 of 
1934 Decided on l6th November 1934, 

from’docision of Sub-Judge, Allahabad, 

33/- 15th August 1934. , 

- (a) Execution — Decree in favour of three 
oersons awarding them separate costs— Joint 
application for execution by two for aepa- 
rAte costs is maintainable. 

- Where a decree is passed in favour of three 

nersons awarding them separate costs a joint 

anplication for separate amounts due to them 
is^^maintuinablo : and it is obviously 

convenient for the purposes of attachment and 

sale that for the execution of a single decree 
iberc should be a single application and a 
sinclc procedure of attachment and a single 
mocodure of sale; otherwise if there were a 
* , ur«iieitv of applications and attachments 
aSl .ales there would be cousiderable^eon^usmn. 


(b) Execution — Application by several? 
persons — One of them can withdraw andl 
application can be continued in name of*' 
others. 

One of several applicants for execution can be*" 
allow'ed to withdraw if ho desires ; when he' 
withdraws, the application continues naturally 
in the name of the remaining applicants. 

[P 404 C I3i 

N. Upadhipa — for Applicant. 

Lai Paduman Singh — ’ for Respon- 
dents. 

Judgment. — These are two execution 
first appeals brought by judgment-deb-- 
tors under similar circumstances. The- 
facts are that there was a suit for 
partition and there was an appe^ in. 
the High Court which was dismissed' 
and three defendants were allowed se- 
parate costs as follows in the High- 

Court : _ 

Rs. a, p. 

Recoverable by defendant 1 7,103 11 O'" 

„ M 3 ... 1,132 11 (y 

„ ,1 »i 2 — . 2 0 O' 

Total 8,328 6 0-‘ 

The High Court's decree was dated 
29th January 1929. On 25th January 
1932 these three persons made an ap- 
plication for execution of the decree. 
The application stated that they were- 
entitled to the separate amounts of 
costs set forth. Objection was taken 
that Maharao Raja Ram Singh had 
no right to execute the decree and. 
that objection was upheld. The lower 
•Court then had the application of two- 
persons before it to obtain execuuon 
of separate amounts due to them. The' 
lower Court decided that these two- 
persons should not have made one ap- 
plication for execution and that the: 
law required that separate appli- 
cations should be made. The 
Court held tliat the two 
might choose which of them ^^ould ^on- 

tinue the execution case 
regards the one who would continue 
the execution case his applu^^ion would 
not be barred by time. The append 
has been taken against this order and. 
tlie grounds set fort-K that when th<? 
lower Court held that tlie execution 
application was not maintainable it 
should have dismissed the application 
and that the Court was wrong to al- 
low one of the applicants to continue 
the application and to hold tluit he 
was within time. When argument be- 
gan in the case I informed learned 
counsel for the appellant tliat he would 
have to satisfy me that the decision 
of the lower Court was correct that 
an application by the two persons was^ 
not maintainable. Learned coimsel was 
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not able to show any rule of the Ci- 
vil Procedure Code which required that 
separate applications should be made. 
Learned counsel relied on a ruling re- 
ported in 13 W R 244 (1). In that 
case there was a decree awarding a 
sum of money ^o five persons, one- 
half to three persons and one-half to 
two persons. There was a proceeding 
for the execution of a half of the de- 
cree by one set of persons. Later af- 
ter the period of limitation liad ex- 
pired the other set of persons made 
an application and claimed that the 
application in execution of the first set 
of pei'sons sr-.ved limitation for the se- 
».Oiid set ot persons also. This was the 
question which the Bench had to de- 
cide V nether the application of the 
first set of persons saved limitation 
for the second set of persons. The 
l^ench held that it did not. In decid- 
ing this point the learned Chief Jus- 
tice stated on p. 245, in Col. 1: 

“The decrees are as distinct as if they had 
beeu passed i in two different suits. We think 
that the applicants can no more take advantage 
of tlje proceedings by Beechuk and Ramdeen 
than they could of proceedings takon by decree- 
holders in a totally different suit. A case has 
leen referred to in which it is said that a partial 
execution by OFiO or more decree-holders operates 
for the benefit of all parties who have any 
interest in the decree. Now, if that partial 
execution of the dec.ee be an attempted execu- 
tion rf the whole decree for the benefit of those 
entit* d, no doubt the whole decree may be kept 
alive. But 1 am certainly not prepared to say 
that if a person who has only a fractional share, 
say one anna, in the, decree, is improperly al- 
lowed to execute a fractional part of the decree 
(a proceeding T may observe, which is nowhere 
allowed by the Act 8 of 1859), it appears to me 
there M no ground or principle on which it can 
be said that such partial execution should bo 
allowed to operate for the benefit of the persons 
entitled to the other 15 annas of the decree.” 

The latter part of this _ quotation 
(phows that the learned Chief Justice 
conside ^‘d that on the question of pro- 
cedure it was wrong to allow a person 
to whom a one anna sliare of the 
decretal amount had been decreed to 
make a sei- irate application for exe- 
cution. Tlii:^ is the only part of the 
ruling which deals with the 

qu "tion at present before me, 

thi^L is the question of pro- 
cedure. The question of limita- 

tion in he Calcutta ruling has no bear- 
ing on t.iC present case because t.he 
present is not a case where one set 
of decree-holders had been taking 
steps in execution and another set 

claimed the benefit of such steps. On 
iTCb^a Sahu v. Tripoora Dutt, (1870) 13 W R. 

24-1. 


the contrary so far whatever h^'s been 
done has been done jointly by all the 
decree-holders. I consider that the 
Calcutta ruling is against the conten- 
tion of learned counsel for the appel- 
lant and that the principle of that 
ruling is that separate application 
should not be made but that all the 
decree-holders should join in one ap- 
plication even though they are entitl- 
ed to separate amounts under the de- 
cree. Learned counsel dwelt on the ex- 
pression in the ruling, that “the de- 
crees were as distinct as if they had 
.been passed in two different suits.’* 
I consider that the learned Chief Jus- 
tice in using this expression was re- 
ferring to the question of limitation and' 
what he meant to convey was that for 
the purposes of limitation the action 
of one set of decree-holders could not 
save limitation for another set of de- 
cree-holders. When the learned Chief 
Justice came to deal with the ques- 
tion of procedure he laid down that 
a separate application was improper. 
Turning to the provisions in the Ci- 
vil Procedure Code I find under S. 2 
( 2 ) : 

‘Decrcj’ means the formal expression of an 
adjudication which so far as regards the Court 
oxpres.sing it conclusively determines the rights 
of the parties wluh regard to all or any of the 
ma.ters in controversy in that suit.” 


xiitric IS tiiererore one aecree in each 
suit and there are not two decrees in 
one suit. In the present suit there was 
actually one formal decree drawn uo. 
O. 21, R. 10 lays down; 

Where the holder of a decree desires to exe- 
cute it. ho shall apply to Ihe Court which passed 
the decree, <»tc.,” 

that is, for the execution of one de- 
cree there should be one application 
made by the holder. The singular im- 
ports the plural and where there are 
more holders than one of a decree 
the language implies that the holders 
of the decree should make an appli- 
cation. It is obviously more convenient 
for the purposes of attachment and 
sale that for the execution of a single 
de ree there should be a .single ap- 
plication and a single procedure of at- 
tachment and a single procedure o£ 
sale, otherwise if there were a multi- 
of applications and attachments 
and sales there would be considerable 
confusion. Learned counsel referred to 
the provisions of S. 73, Civil P. C 
and stated tliat one application should 

persons en- 
titled under this dicree and that the 

o her persons might ^pply for rateable 

distribution under S. 73. That section 

however states m Sub-S. (1) that U 
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implies to the case of execution of de- 
crees for the pa> ment of money pass- 
ed against the same judgment-debtor. 
The use of the word in the plural in- 
dicates that the section is not intend- 
ed to apply to the case of a single 
decree. The pro..edure therefore un- 
der S. 73 cannot in my opinion be 
imported into the present case. On the 
theory ot learned counsel apparently 
what would be done is to liave sepa- 
rate applications made for execution, 
and for separate sales, each of sepa- 
rate parts of the property (which would 
be difficult in case the judgment-deb- 
tor has only one item of property) and 
also by some rule unspecified and un- 
known to the Code separate applica- 
tions should be joined for the pur- 
pose of attachment and sales. It ap- 
pears to me that all *hesc Ufficultics 
a.r 6 o\‘)viit 0 H if tlie procc*^luvc wliicH 
has actually been adopted by the de- 
cree-holders is permitted and an ap- 
plication is entertained by the Court 
from all the persons entitled under 
this decree. For these reasons I consi- 
der that the decision of the lower 
Court was incorrect and that the ap- 
plicJition before it was ari application 
wdiich w^as perfectly good in law^ It 
w'as therefore unreccssary for the 
lower C.)iirt to direct that the appli- 
cants should choose wdnch of them 
should continue and which of them 
should w'iihdraw from the application, 
i desire how^cver to add my opinion 
on the points w^hich have been raised 
by the memoranda of appeal. Assum- 
\ti<^ that the lower Court was correct 
in ’directing that the applicants must 
choose which of them should continue 
learned counsel has fni.ed to satisfy 
me that there is any ru.e of law which 
prevents one of the app.icanls 
withdrawing from t. c app ira ion. lear- 
ned counsel admitted that where there 

arc several plaintiffs one of 
tiffs may w' thdraw’ from the suit. He 
was not a 1 >le to show why one ot 
sc c«il applVarts for eNCCutiou could 
not similarly be allowed to ui hdraw 
if he desired. When one of the appli- 
atits withdraws, the appheaten con- 
tinues naturally in the naine of the 
«-cmaininR applicants and as the .aPPl'" 
;mVion was nlade within the period of 
hmi.a ion no question of limitation can 

Ihesc reamns I dismiss these two 
ap^p<^h Appeal dismissed. 
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SULAIMAN, C. J. AND BKNNRT, J. 
Ghana Nand — Plaintiff — Ap; mllaafc. 

V. 

Gol-ardkan and others — Defendants^ 
Respondents. 

Letters Patent Appeal No. 72 of 
1932, and Second Appeal No. 38S of 1930, 
Decided on 21st January 1935, from de- 
cision of Rachhpal Singh, J., Allaha- 
bad, D/- 1st December 1932. 

Civil P. C. (1908), O. 41. R. 22 — Appeal 
by defendant and cross-objection by plain- 
tiff — Latter allowed — Plaintiff appealing 
from decree — Defendant can either file cross 
appeal or file cross-objection to plaintiff’s 
appeal — In either case appellate Court can 
dispose of entire suit 

\Vbere in an appeal filed by the defendant, 
the cross-objection filed by the plaintiff is al“ 
lowed and the plaintiff files a second appeal not 
being completely 'jatisfiod with the lower appel- 
late Co’^rt decree, it is open to the defendant 
cillic'- lo file a cross-appeal from the other part 
or to file a cross- objection to the plaintiff’s appeal. 
Jn eitbor case the appellate Court is seized of the 
whole matter and has jurisdiction lo dispose of 
the entire suit: 25 -4N 628 and 1924 All H67, 
Dist. [P 406 O 11 

Da^nodar Das — for Appellanfc. 

D. C. Ghatak — for Respondents. 

Judgment.— This is a Letters Patent 
appeal from a decision of a learnea 
Judge of this Court dismissing tne 
wdiole claim. The trial Court decreed 

the claim in part and dismissed the rest 

of the chiim. The defendants an 

appeal to the lower appellate Court 
and the plaintiffs filed a cross-objec- 
tion to that appeal. The result was 
that the plaintiffs’ cross-objection -was 
allow'cd and the claim w'as decreed to 
a larger extent while the defendants 
appeal was only dismissed. The plain- 
tiffs were not satisfied wdth their iw- 
tial sucess and came up to the Higlt 
Court in second appeal. Tlie defen- 
dants, instead of fiEng any separate 
appeal, filed a cross-objection to the 
plaintiffs’ appeal. The learned Judge 
held that the dcferwlants’ cross-objec- 
tion was w'ell founded and dismissed 
ithc w'hole suit. 

In the Letters Patent appeal it is 
contended before us on behalf of the 
plaintiffs that the learned Judge of this 
Court had no jurisdiction to dismiss 
the whole claim. It is urged tliat it 
was the duty of the defendants to ap- 
peal from the decree dismissing their 
appeal and not merely file a cross-ob- 
jection Reliance was placed on the 
cases of_25__AU 628 (1) and 1924 .^ 1 
1. Ramji Das v. Ajudhia Prasad, (1903) 25 All 

628 . 


Appeal dismissed. 


Id35 L. Nakain Das v. Mannoo 

867 (2). The former case was under 
the old Code, and in both the cases 
there were cross-appeals before the 
lower appellate Court. 

In the case of the two cross-app>cals 
in the lower appellate Court, where 
that Court passes two separate de- 
crees whi'h are not identical with each 
other, it nay well be suggested that 
the subject-matter in dispute in the 
two cases is distinct and separate. 
Where the Court has passed two se- 
parate decrees in the two cross-ap- 
peals, it may well be argued that al- 
tliough a defendant who has not ap- 
pealed from the decree dismissing his 
own appeal, may be allowed to file 
a cross-objection to the plaintiff’s ap- 
peal in respect of any matter that was 
decided against him in the plaintiff’s 
appeal, he should not be allowed to 
raise by way of cross-objection the 
matter which was decided against him 
in his own appeal from which he has 
filed no appeal. But in the case of 
a cross-objection pending in the low- 
er appellate Court, no separate decrees 
are passed and there is only one joint 
decree disposing of the whole matter. 
To such a case O. 41, R. 22, is igi 
express terms applicable; and where 
the plaintiff appeals from a part of 
tliat joint decree, it Is open to the 
defendant -either to file a cross-appeal 
from tlie other part or to file a cross- 
objection to the plaintiff’s appeal. In 
either case the appellate Court is seized 
of tlie who’.e matter and "has jurisdic- 
tion to dispose of the Ciitire suit. We 
are therefore unable to hold tliat the 
learned Judge of this Court, when he 
had a cross-objection before him, had 
no authority to interfere witli the 
dismissal of the defendants’ cross-ob- 
jection in the Court below. The app>eal 
is accordingly dismissed with costs. 

K, S. Appeal djsiniss^d 

2. Parbhu Dayal v. Murli Dhar, 1924 All 807 = 

78 I C 677. 
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Bennet, J. 

L. Narain Das — Plaintiff — Appli- 
cant. 

V. 

Mannoo Lai — Defendant — Opposite 
Party. 

Civil Eevn. No. 377 of 1934, De. 
cided on 13th December 1934, against 
order of Small Cause Court Judge, 

Cawnpore, D/- 8th June 1932. 

Limitation Act (190d), Arts. 66 and 68 — 
Simple bond — Money payable after specified 
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period — But in default of monthly payment 
of interest creditor may sue — Such clause ia 
for benefit of creditor and he can waive 
right to sue on breach of condition to pay 
interest — In such case limitation will run 
only from period stipulated in bond 
Arts 66 and 68 should be read together. 

Wher*' in a sinjple bond it is provided, that, if 
the moothiy interest is not paid or if the prin- 
cipal money lent is not paid at the end of a 
specified period, the creditor may sue, even 
though there is a breach of the condition for 
payment of interest, st-ll that is a matter over 
which the creditor has a right of waiver and 
limitation will only begin to run from the period 
stipulated in the bond for payment. In such 
cases the clause regarding right to sue on breach 
of condition regaiding interest is exclusively for 
the benefit of the creditor. The two Arts. C6 
and 68 must be read together in the case of 
such bonds ; and limitation runs either from 
the date specified for payment of the bond or 
from the date when the condition as regards 
payment of interest is broken. The two Arts. 66 
and 68 read together tantamount to Art. 182 
and the expression **when the money sued for 
becomes due” would apply to either Art. 60 or 
Art. 68 : 1933 All 235 ; 1933 All 235 {F B), Bel 

on. LF 406 C 1, 2] 

G. a. Pathak — for Applicant. 

K. Verma — for Opposite Party. 

Order. — This is an application in civil 
revision by a plaintiff whose suit was 
dismissed by a Small Cause Court on 
the ground of limitation. The plain- 
tiff sued to recover a sum of money 
on a bond executed by defendant on 
23rd April 1928. The bond contained 
the following terms: 

*'Dar soorat na ada karne sood mahawari 
kisi mah kai ya guzar jane miad intiayam bala 
eJi .'•al ke har do surat me dain ko ikhtaiyar hai 
ki kal rupaya apne asal mat sood wa balai 
sood inujhse toa mere zat wa jaidad mangoola 
wa ghair manqoola se ha sarye nalizh adalat eh 
musht wasul kar Ian." 

This is a very usual term and it 
provides that if the monthly interest 
is not paid or if the principal money 
lent is not paid at the end of the 
year, in either case the creditor may 
sue. The finding of facts is not clear 
but the judgment indicates that the 
monthly interest was not paid and that 
the cause of action arose before the 
expiry of the year under Art. 68,i 
Sell. 1, Limitation Act. The suit was 
actually brought on 1st April 1932, on 
the allegation in the plaint that the 
cause of action arose on 23rd April 
1929. when the period of one year 
stipulated in the bond for payment of 
principal expired. The lower Court held 
however that the cause of action had 
arisen more than three years before 
the date on which the suit was brought. 
The lower Court then considered whe- 
ther certain payments totalling Rupees 
198 m the cash book of the creditor 
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would save limitation^ under Art. 20, 
Limitation Act, and it held that as 
the payments were not in the hand- 
writing of the defendant limitation 
would not be saved by these payments. 
We are not now concerned with this 
matter. 


The case for the applicant is that 
the suit is within limitation on the 
basis of certain rulings which lay down 
that even though there is a br^ch of 
the condition for payment of interest 
still that is a matter over which the 
creditor has a right of waiver and limi- 
tation anhII only begin to run from the 
period stipulated in the bond for pay- 
ment. This was a simple money bond. 
The ruling on which reliance is placed 
in the main is a ruling of their Lord- 
ships of the Privy Council reported in 
1932 P C 207 (1). That ruling was 
on a mortgage-deed for which the 
period of limitation is under Art. 132, 
Sch. 1. The ruling proceeded on the 
ground that a proviso of the nature 
quoted in the mortgage-deed was ex- 
clusively for the benefit of the mort- 
gagee and tliat the proviso purported 
to give them an option either to en- 
force the security at once or if the 
security was ample to stand by th^r 
investment for the full term of the 
mortgage. If the contrary view were 
taken, and it was held that the breach 
of the condition for payment of interest 
rendered the mortgage money imme- 
diately due, the mortgagor would have 
a right to sue for redemption. Learned 
counsel for respondent argues that this 
particular line of reasoning is peculiar 
to a mortgage-deed and that as there 
is no redemption in the case of a 

simple monev bond the reasoning ought 
not to be applied. I consider however 
that an analogous reasoning does ap- 
ply in the case of a simple money 
bond. On the theory of the lower 
Court it would have been open to the 
debtor in the present case to pay back 
the principal when the first default was 
made which was apparently when the 
first month's interest became due. do 
allow a debtor such an option for lus 
default might be highly inconve- 
nient to a creditor. A creditor 
monev at interest on a bond in which 
he fixes a period for repayment and 
it may well be that he desires tliat 
arrangement to stand until the period 
has elapsed. On the other hand, a 
debtor might suddenly find himself m 
possession of funds and desire to break 
the contract and _niake_ repayment at 
i^rilsTDin \^Oiriab Kunwar, 193-2 P C 207 = 
ISS I G 779—59 I A 37C=7 Luck ‘1-12 (PC). 


an earlier date. It does not follow- 
that the creditor should be foiced to 
accept such repaymer.t before the date 
stipulated contrary to the principles 
laid down in the case of mortgages 
that a debtor should be .allowed to 
pay off a simple money bond by means 
of making a default. I think therefore 
that the reasoning in the Privy Council 
ruling in question will apply also in 
the present case. 

Further it w^ould be extremely a^yk- 
ward to have one rule of limitation 
applying in. ^he case of mortgages and 
a different rule of limitation applying 
in the case of simple money bonds 
where the terms and conditions were 
in identical language. The next argu- 
ment w’hich was made was on the dif- 
ference in language between Art. 132 
and Art. 68. In Art. 132 which is for 
enfc rcing payment of money charged 
on immovable property limitation be- 
gins to run from the lime “w'-hen the 
money sued for becomes due.*’ In arti- 
cle 68 for a suit on a bond subject 
to a condition limitation begins to run 
from the time “when the condition is 
broken,” Learned counsel therefore 
argued that the expressiOTi was dif- 
ferent in regard to a simple money 
bond. But a simple money bond Is 
governed not only by Art. 68. but also 
by Art. 66 which provides for a suit 
on a simple bond w'here a day is speci- 
fied for payment that time runs from 
“the day so specified.” In a bond like 
the present if no default ip payment 
of interest is made then Art. 66 ap- 
plies for limitation. If, on the other 
hand, default is made in payment of| 
interest then Art. 68 applies. The two 
articles therefore must be read to- 
gether in the case of the bond in 
suit and limitation therefore runs ei- 
ther from the date specified for pay- 
ment of the bond or from the date 
when the condition as regards pay- 
ment of interest is broken. The two 
Arts. 66 and 68 read together are inj 
my opinion tantamount to Art. 132 
and the expression “when the money 
sued for becomes due” would apply 
to either Art. 63 or Art. 68. 

Learned counsel also argued tliat 
Art. 80 would apply to the bond in 
suit, that is, for a suit on a bond 
not herein expressly provided for. If 
that article is taken limitation runs 
from the time wdien the bond becomes 
payable. Again I find no distinction to 
be drawTi between this period and the 
period for Art. 132. Learned counsel 
also pointed out that in Art. 75 for 
instalment bonds there was a provi- 
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S935 Secy, op State v. Messrs. 

sion in the column of time in regard 
to waiver and that provision does not 
-appear in the articles which would re- 
fer to the bond in suit. That may 
be so, but in reply it may be said 
that there is no provision in Art. 132 
for the period from which time 
begins to nin for waiver. The 
ruling of their Lordships. of 
the Privy Council in 1932 P C 207 (1) 
in regard to mortgages has been ap- 
plied by a Bench of this Court to 
the case of a simple money bond in 
T933 All 235 (2). The bond there had 
conditions .similar to the present bond 
-and I consider that no distinction can 
be draAvn between that case and the 
present. Reference was also made to 
1934 All 397 (3) where the ruling of 
their Lordships had been followed in 
the case of the mortgage bond. 

For the opposite party it was ad- 
mitted that there was no ruling of any 
Bench of this Court holding the view 
-expressed by the Court below since the 
ruling had been given by their Lord- 
ships of the Privy Council in 1932 P 
■'C 207 (1). For these reasons I con- 
sider that the suit of the plaintiff is 
within time and accordingly I set 
-aside the order of the lower Court 
and remand the case for decision on 
the merits. The costs hitherto incurred 
will be costs in the suit. Court-fees of 
this Court -svill be returned to the ap- 
plicant in revision. 

K.s. _ Application allowed. 

2. Lalta Prasad v. Gajadhar iShukul, 1933 All 

235 = 149 1 C 181=55 All 283. 

3. Muhammad Hugain v. Sanwal Das, 1934 All 

897=148 I C 951. 
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Bennet, J. 

Secy, of State — Applicant. 

v. 

Messrs. Neaz AH Hamid AH — Oppo- 
site Party. 

Civil Rovn. No. 298 of 1934, Decided 
on 5th December 1934, against order of 
Small Cause Court Judge, Agra, D/- 26th 
January 1934. 

Limitation Act (1908), Art. 30 — Suit for 
compensation against company for injury to 
goods — Limitation runs from date of injury 
and not from date of open delivery of such 
goods to consignee. 

Under Art. 30, time begins to run from a per- 
fectly definite date that is when the loss or in- 
jury occurs. Hence where it is clearly shown by 
the admission of the consignee’s letter of 5th 
August 1931 that the loss had occurred prior to 
that date, a suit brought on 15th October 1932 
• 5s clearly time-barred. In such a case plaintiff 
« cannot claim that limitation runs only from 


date of open delivery to him by the company : 
1923 All 22 ; 1923 All 842, Dist. [P 407 O 2] 

Muhammed Ismail — for Applicant, 

Din Dayal — for Opposite Party. 

Order. — This is a civil revision- on 
behalf of the defendant the Secreta^ 
of State {representing East Indian Rail- 
way, against a decree of a Small Cause 
Oovisrt of Agra, jn favour of the plain- 
tiff for Rs. 466 damages. Some points 
were taken by the learned Government 
advocate on behalf of the applicant 
in revision against details of the de- 
cretal amoxmt and he pointed out that 
RiS. 74 for interest allowed was cal- 
culated on the total claim of Rs. 573 
and the interest should have been re- 
duced by the Court when the Court 
held that the amount due to the plains 
tiff as damages was Rs. 392 and not 
Rs. 575. These details however need 
not be further considered as It appears' 
to me that the suit is barred on the 
ground of limitation. The admitted 
facts are that: 

“a consignment of 30 bags of rice was sent to tho 
plaintiS from Saharanpur to Agra and arrived 
on 3rd August 1931. A letter is on the file of 
the Court dated 5th August 1931 from the plain- 
tiff to the defendant alleging that the consign- 
ment has been found in badly damaged and de- 
teriorated condition owing to the wilful negli- 
gence of the railway servants as has already been 
personally pointed out." 

This shows that the damage which 
forms the subject of the suit was 
known to the plaintiff on 5th August 
1931. That damage is stated to l^ve 
been caused by water to the consigns 
ment of rice. There is no suggestion 
in the plaint or in- the judgment of 
the lower Court that further da- 
mage was caused at any later date. 
The suit of the plaintiff cl^rly comes 
under Art. 30,, Sch. 1, Limita-tlon Act, 
which is for a ^ult against a carrier 
for compensation for losing or injuring 
goods-period one year from the time 
when the loss or injury occurs. The 
loss or injury occurred prior to 5th 
August 1931, and the suit was not 
brought until 15th October 1932. Al- 
lowing a period of two months for the 
statutory notice the suit was 10 days 
beyong time under Art. 30. The lower 
Court has taken a different date for the 
start of limitation tliat is 15th August 
1931. This was the date on which 
opened delivery was given to the plaint- 
tiff by the Railway. The lower Court 
has taken the date of open delivery 
as the starting point in accordance with 
three rulings. The first ruling is 1923 
All 22 (1). This ruling dealt with 
Art. 31 which is for a suit against a 
carrier for compensation for non-deli- 
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very or delay in delivering goods arid the 
pe.riod of one year runs from the date 
when the goods ought to be delivered. 
In that ruling there was some corres- 
pondence proved between the Railway 
and the con'='ignce plaintiff a:id accord- 
ingly the Court held that the date 
when the goods ought to be delivered 
was indefinite an.d it extended that 
date by the time of the correspondence. 
Similarly in 1927 Ouidh 478 (2). there 
was another ruling on Art. 31. The 
third ruling is reported in 1923 All 
342 (3). This ruling is on Art. 48. 
The period of time in that article runs 
from the date when the person liaving 
the right to the possession of the pro- 
perty first learns in whose possession 


It IS. 

It is clear that a ruling on that 
article lias no bearing on the present 
case. The rulings therefore quoted by 
the lower Court cannot be applied to 
Art. 30 where time begins to runs from 
a perfectly definite date that is \yhcn 
the loss or injury occurs. Here it is 
clcarlv shown by the admission of the 
plaim'iff’s letter of 5th August 1931, 
that the loss had occurred prior to 
that date. The suit therefore was 
brought beyond the time allowed by 
An. 30, Limitation Act, and the suit 
is clearly time-barred. It was repre- 
sented on behalf of the opposite party 
that a decree .should be given for the 
amount of Rs. 146-11-9 which the Rail- 
way had offered to the plaintiff in full 
payment of the loss. That offer was 
not accepted by the plaintiff. The 
plaintiff chose to bring a suit in the 
Courts and he brought his suit beyond 
the time for limitation. No decree can 
be passed in the suit for any amount 
as the suit is limc-barred. Accordingly 
1 allow this application in revision with 
costs throughout and I dismiss the suit 
of the plaintiff. 

S Application _al low^ 

1 Ju^al Kisbori v. Ci, 1. P. Hy. Co., 19'23 All 22 
I C 9S1 = 1‘> All 43. 

2. BiUit Pra^aa v. P. N. W. Ry. Co., 1927 Oudb 

47Si:il0G I C 311. ^ ,, 

3. Dovi Dt'cii it Sons V. RolhlUbrtiul & Kumaon 

Rv- 1923 All 312=75 I C L)t>9. 
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Rennet, J. 

Nanak Chand Shadiram Ap- 


Ijellant. 

V. 

Mohahir and anotho Respondei^s. ^ 
l-’irst Appeal No. 109 of 1933, Deci- 
ded on 27fch November-1931, from order 
of Addl. Disfc. Magistrate, Cawnpore, 
1)/. 8th April 1933. 


(a) Workmen's Compensation Act (1923)^ 
S. 30 (1) (a) — Order awarding compensation 
— Appeal lies. 

An appeal lies under S. 30 (1) (a) from an 
order awarding compensation, ^09 C 1] 

tb) Civil P. C. (1908), 0.47, R 1 — Com- 
missioner under Workmen's Compensation 
Act cannot review his order — Workmen's 
Compensation Act (1923). 

The Commissioner under the Workmen’s Com- 
pens.ition Act has no power to review bis order 
under O. 47, R. 1. [P 409 O 1} 

(c) Workmen’s Compensation Act(1923)» 
Ss. 10 and 19 (1) — Claim for compenialion 
by son, widow and minor children — Com- 
missioner passing order only in regard tO' 
claim of son — Subsequent application re* 
garding claims of widow and minors — Order 
passed on original application — Commis* 
sioner has jurisdiction to do so. 

Where in a claim for compensation by the son, 
widow and minor cbildicn of Ibc deceased, the 
Commissioner passes an order res^i’ding the claim 
of the son only and isubscquoutl.v another appli- 
cation ism.ide regarding the claims of widow and 
minors, the Commissioner has jurisdiction to 
pass order on the original application. [P 409 C 2] 

(d) Workmen’s Compensation Act (1923), 
S. 24 — Formal appearance. 

The words in S. 24 indicate formal appearance- 
on behalf of person claiming. [P 410 C 13 

(e) Hindu Law ^ Joint family— Managing 
member can act on behalf of members with- 
out authorization in writing — Workmen s 
Compensation Act (1923), S. 24. 

In the case of a Hindu joint family, acts on 
behalf of the members of the joint family such as 
the widows and minors are done by the manag- 
ing membfers. Hence no authorization in \yrit- 
iug by them is necessary. , 410 C 1] 

K, C. Mital~ior Appellant. 

Gopi Nath Kunzru—ior Respondents- 

Judgment. — This is a first appeal 
from order brought by an ernploycr 
against an order, dated 8th April 1933, 
directing the employer to pay Rupees - 
393-12-0 only compensation to a widow 
of one Murli, who it was held died 
of accident on 26th June 1931. in the 
employment of the appellant. The facts 
arc tlral within six months from the 
death on 24th .August 1931 . an appli- 
cation was made to the Collector of 
Cawnpore by one Mahabir, son of Murli 
selling out the facts and stating: 

“3. That on his death Murli left as his heirs • 
Mahabir, applicant, llanumau, one widow and 
one daughier. 

4. That according to S. 3, Cl. -A, S. 4, Work- 
men's Compeusaiion Act. the applicant who is 
tbo son of the deceased and manager of his 
family is entitled to receive compensation to the 
extent of Rs. 5i0 from the defendant firm.” 

A written statement was taken in 
rciily on 7tli January 1933. The Col- 
lector passed an order on this applica- 
tion stating: 

‘‘Tho most important issue is whether Rlaha- 
bir is entitled to claim compensation. He has- 
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admitted that he is (now) in his 18th year. This 
settles the matter so far as Murli is concerned. 
He may not claim. 

Now during the hearing an attempt has 
been made to bring up claims for a widow 
and two minor children of whom Mahabir has 
deposed but of whom he said nothing at all 
in his claim (or the preliminary notice to the 
employer) and who themselves have not claimed. 
The question present would be whether they 
could not be given compensation. No semblance 
of a sound reason has been shown for not intro- 
ducing the allet^ed widow and minors to the 
Court at an earlier stage leave alone to the em- 
ployer who may have be n moved to pay some 
compensation if satisfied. 

In these circumstances. X must and do hold 
that the claim is time bar.ed, and it is so much 
so that I shall not extend the time. 

I reject the claim.” 

On the same date an application was 
filed by Mahabir purporting to be for 
review under O. 47, R. 1, Civil P. C^., 
stating that Mahabir was claiming in 
paras. 3 and 4 of his plaint for other 
members of the family and asking that 
the order of that date be 'set aside and 
that : 

“the case be decided after taking into consider- 
ation paras. 3 and 4 of the plaint.” 

Next day the Commissioner held that 
the original application refennred also 
to the widow and minors: 

”I shall therefore take up their questions to- 
morrow, framing further issues necessary.” 

Three issues were framed and the 
order in question awarding compensa- 
tion to the widow as a dependant was 
passed. In first appeal it has been 
urged that the CemmissLoner under the 
Workmen’s Compensation* Act has no 
power to review his order under O. 47, 
R. 1 and therefore that he had no 
jurisdiction to pass the order under 
appeal. An objection was taken tliat 
no appeal lay, but as the order awards 
compensation, I hold that an appeal 
lies under S. 30 (1) (a). It has not 
been urged for respondent that the 
Commissioner has powers of review 
and there is nothing in the Workmen s 
Compensation Act, to confer any power 
of review on a Commissioner under 
that Act. It has been held in 1930 
^Lah 657 (1), that a Commissioner lias 
no power to set aside a previous order 
for compensation made by him under 
a mistake and in the general rules 
made under the Workmen’s Compensa- 
tion Act, R. 29, sub-R. (2), it is pro- 
vided that no addition or alteration 
shall be made to the judgment other 
than the correction of a clerical or 
arithmetical mistake arising from an 
accidental slip or omission. I consider 
therefore that the Commissioner did 

'i. In the matter of Karim Dad, 19a0 Dab 657= 

125 I C 637=1930 Or C 801. 


not have powers to set aside his o»*der 
of 7th January 1933, in review. It is 
true that the application made to him 
is headed “review”, but it is also true 
that his order of 8th March 1933, does- 
not purport to be an order in review 
or setting aside the previous order of 
7th January 1933. What he purports to- 
do is to pass orders in regard to the 
original written application of 24tli 
August 1931, in so far as it refers to- 
tlie claim of the widow and minors, 
as he had not passed any order in 
regard to that claim in that applica- 
tion. Learned counsel for appellant 
argued that he had passed an order, in 
the order of 7th January 1933. I do 
not think that he passed any order ia 
regard to the claims of the widow and 
minors in the petition in his order of 
7th January 1933, because the language 
of that order is confined to a hypo- 
thetical claim made orally on that date 
only in regard to the widow and two- 
minor children. No order was passed 
in regard to the written claim on behalf 
of the widow and two minor children 
on 24th August 1931. In my view the 
order of 7th January 1933, was final as 
regards the personal claim of Mahabir, 
but no order Avas passed on that date 
in regard to the claims of the widow 
and minors. The Commissioner there- 
’’ore had failed to adjudicate on that 
matter and a supplementary order was 
necessary. It is laid down in S. 19 (1), 
Workmen’s Compensation Act, (8 of 
1923). that: 

“If any question arises u uder this Act as to 
the liability of any person to pay oom^^ensation 
the question shall in default of agree- 
ment, be settled by the Commissioner.” 

The Commissioner was bound to 
settle the question of whether the com- 
pentsation was due to the widow and mi- 
nors on the application of 24th August, 
1931 and that claim which was brought 
within the period of six months from 
the death as prescribed by S. 10 was 
a clairn which he liad not decided. 

1 consider therefore that the Com- 
missioner had jurisdiction to pass order 
of 8rh April 1933, now under appeal. 
Some further argument was made by 
learned counsel tliat the application Of 
24th August 1931, could not have been 
made by Mahabir on behalf of the 
widow and minors because S. 24 of 
the Act. requires that any appearance, 
application or act to be made or done 
by any person before oc to a Com- 
missioner may be made or done on 
behalf of such person by a legal practi- 
tioner or other person authorized in 
writing by “such person.” As the words 
“other person” are joined to legal 
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practitioiifer, I understand that these 
wo!ds indicate formal appearance on 
behalf of the persons claiming. In the 
case of a. Hindu joint family acts on 
behalf of the members of the joint 
family such as the widows and minors 
are done by the managing member. 
It has been stated in these proceedings 
that Mahabir is the managing member. 
I consider therefore that the applica- 
tion was validly made by Mahabir on 
behalf of the widow and minors and 
that no authorization in writing by 
them w<ns necessary. For these reasons 
I dismiss this first appeal from order 
with costs. 

K.S. Appeal dismissed. 
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Bennet, J. 

Lakhmi Das — Plaintiff — Appellant. 

V. 

Lakho Dam and another — Defendants 
— Opposite Parties. 

Civil Revn. No. 518 of 1934, Decided 
on 21st December 1934. 

(a) Penal Code (1360), S. 464 — A signing 
•for B — B present at time — A must be held to 
be authorized to do so. 

Tho definition o£ a false document given in 
S. 4C4 shows that for forgery a signature must 
bo made by a person who knows that he has not 
got authority from the person whoso signature 
he purports to make on it. 

Where defendant 2 was present when defen- 
dant 1 made a signature for defendant 2 on the 
document in suit : 

IJcUl : that defendant 2 must be held to have 
authorized that proceeding and that there could 
bo no question of want of authorization or for- 
gery in law. IP 410 C ‘‘1 

(b) Negotiable Instruments Act (1881/. 

"S. 4 — Document showing that certain 

amount is due and that it will be paid in in- 
stalments on fixed dates with interest is pro- 
missory-note. 

A document set out the fact of the amount of 
debt being due from the father of defendants and 
then stated that tho total of lis. 400 will bo paid 
in four instalments on the dates fixed in four 
years with interest at one per cent per mousem : 


Ileld : this was an unconditional promise to 


pay 

sory 


and therefore the document was a promis- 
•noto within the moaning of S. 4.CP 411 C Ij 


me 


(c) Promissory-note — It may be /"^tal- 
ents— Negotiable Instruments Act (1851), 


S. 5. . ■ 

The second p.ira. oi S. 6 shows that a proinis- 

sory-noto may be payable by instalmeiU^s^ 


(d) Stamp Act (1899). Ss. 35, 36 and 61 — 

Promissory-note insufficiently stamped can- 
not be admitted in evidence even on payment 
of stamp duly and penally-But where lower 
Court has admitted it. such admission can- 
not be questioned—Promissory-note. 

-\ promissory-note which is lusufficiently 
stamped cannot bo accepted on payment of tho 


stamp duty, and penalty as a promissory-note is 
excepted by sub-S. (a). But where the instru- 
ment has been admitted in evidence by the 
lower Court, the admission cannnofc be ques- 
tioned. S. 61 does not give any jurisdiction to 
deal with the case of an ia?‘rument which 
should not have been admitted al all. 

[P 411 0 1, 2] 

(e) Negotiable Instruments Act (1881), 
S. 1 18-Lower Court holding document not to 
be promissory-note and not t >kirg presump- 
tion under S. 1 18(a) finding document not sup- 
ported by consideration — Document found 
by appellate Court to be promissory-note — • 
Decision regarding consideration is vitiated. 

Where the lower Court holds a document 
which is truly a promissory-note to be not a 
promissory-note and without taking the pre- 
sumption under S. 118 (a) finds the document 
not supported by consideration, tho decision re- 
garding consideration is vitiated, [P 411 C 1] 

Din Dayal — for Applicanfc. 

• N. P. Asthana and B. N. Sahai — for 
Opposite Parties. 

Order. — This is a civil revision by 
a plaintiff whose suit has been dis- 
missed on preliminary issues by a 
Small Cause Court. The plaintifT sued 
on a document dated 30th September 
1930, to recover Rs. 365-2-0. The plain- 
tiff alleged that Rs. 400 was due to 
him from the father of -defendants, who 
was dead at that time, and that the 
defendants agreed to pay the amount 
and executed the document in suite 
The lower Court held that it had not 
been proved that the document, was 
executed for consideration, and further 
it stated tliat defendant 1 forged the 
signature on the document of defen- 
dant 2. At the same time the Court 
held that defend-'.nt 2 was present when 
defendant 1 ^\Tote the signature of de- 
fendant 2 on the document. The defi- 
nition of a false document is given in 
S. 464, Penal Code, and it shows that 
for forgery a signature must be made 
by a person who knows that he has 
not got authority from the person 
whose signature he purports to make 
on it. As defendant 2 was present 
when defendant 1 made a signature for 
defendant 2 on the document, in suit, 
I consider that defendant 2 must be 
held to have authorized that proceed- 
ing and that there could be no ques- 
tion of want of authorization or forgery 
in law. 

The next question is wihat is the 
nature of the document. The lower 
Court states tliat it appears to be a.n 
acknowledgment, but as interest is 
mentioned in it so it cannot be called 
an agreement. The document sets out 
the fact of the amoiuit of debt being 
owing from the father of defendants 
and *then states tliat the total of 
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Rs. 400 will be i>aid in four instalments 
on the dates fixed in four years with 
interest at 1 per cent per mensem. 
This appears to me to be an uncondi- 
tional promise to i>ay and therefore 
the document is a promissory note 
within the meaning of S. 4, Negotiable 
Instruments Act. The second para- 
graph of S. 5 shows that a promissory 
note may be by instalments. As the 
document is a promissory note a pre- 
sumption arises under S. 118 (a). Ne- 
gotiable Instruments Act that it was 
made for consideration. The lower 
Court has not taken this presumption 
into account because it did not hold 
the document to be a promissory note. 
The decision therefore on the question 
whether there was consideration or not 
has been vitiated by the failure to 
consider this presumption of law. 

Learned counsel for the defendants- 
respondents argues that the document 
was not properly stamped. The docu-^ 
ment bore a stamp of two annas. As 
a promissory note came under Art. 49, 
Sch. 1. Stamp Act, and it was payable 
otherwise than on demand, the duty 
was the same as under Art. 13. a bill’ 
of exchange, and under Art. 13, as 
some of the instalments were payable 
at more than one year after date the 
duty would be ihe same as on a bond, 
that is Rs. 2 under Art. 15 on a bond 
for an amount exceeding Rs. 300, but 
not exceeding Rs. 400. Learned coun- 
sel therefore argues that under S. 35, 
Stamp Act. the instrument being a 
promissory note should not have been 
admitted into evidence, and he further 
points out that a promissory note which 
is insufficiently stamped cannot be ac- 
cepted on payment of the stamp duty 
and penalty as a promissory note is 
excepted by sub-S. (a). This ar^ment 
is undoubtedly correct, but the instiru- 
ment has been admitted in evidence 
by the lower Court. Un ier S. 36 where 
an instrument lias been admitted in 
evidence such admission shall not, ex- 
cept as pi'ovided in S. 61, be called 
in question at any stage of the same 
suit or proceeding on the ground that 
the instrument has not been duly 
stamped. S. 61, sub-Ss. (1) and (2) 
gives a Cuurt in the exercise of civil 
jurisdiction, being the Court to which 
appeals lie, a jurisdiction to deal with 
the case of instruments which should 
not have been admitted in evidence 
without the payment of 'duty and 
penalty under* S. 35 or without the 
payment of a higher duty than those 
paid. It does not give such Court any 
jurisdiction to deal with the case of 


an instrument which should not hav-e 
been admitted at all. The language 
of S. 36 is pearfectly clear and as this 
Court has got no authority to deal 
with the instrument ■under S. 61 there- 
fore the instrument cannot now be 
called in question on the ground that 
it was not duly stamped. The objec- 
tion therefore cannot be taken in this 
Court. 

I consider therefore that the decree 
of the lower Court must be set aside 
and I ®et it aside and I remand the 
case to the lower Court for disposal 
according to law, that is, it will take 
into account the presumption which 
arises under S. 118 (a), Negotiable 
Instruments Act, on this instrument 
as a promissory note. Costs hitherto 
incurred will abide the result. The 
plaintiff will receive the court-fee in 
this Court under S. 13, Court -fees Act. 

K.S. Decree set aside, 
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KISCH AND BaJPAI, JJ, 

Babu Ram and others — Appellants. 

V. 

Inam Ullah — Plaintiff — Respondent. 

First Appeal No. 561 of 1930, De- 
cided on 19th December 1934. 

(a) Civil P. C. (1908), O 34, R. 6 and S. 11, 
E^pl. 5 — Plaintiff claiming personal decree 
in plaint — Defendent not denying it nor 
Court mentioning anything about it in de- 
cree — Subsequent application under O. 34, 

R. 6 is not barred by res judicata. 

Whete the right ol the plaintifi to obtain a 
personal decree has been decided, the parties 
will be bound by such decision. But where 
there has been no decision on the point, even 
though plaintiff had claimed for such a relief in 
the piaint, the plaintiff is not barred from claim- 
ing it under Expl. 6, S. H. Expl. 5 would not 
apply unless the relief claimed was such as it 
was obligatory on a Court to grant: Case law 
referred. [P 413 O i; P 414 O 2] 

(b) Civil P. C. (1908), O, 34, R. 6— Charge 
created by operation of law — Charge-holder 
is not disentitled from pursuing personal 
remedy — Transfer of Property Act (1882), 

S. 100. 

- If a charge holder has all the right of a simple 
mortgagee, he can, when the net proceeds of the 
sale have proved insufficient and if the balance 
is legally recoverable from the defendant, claim 
a personal decree for such amount. The mere 
fact that the charge has been created by opera- 
tion of law does nob disentitle the charge holder 
from pursuing the personal remedy : 1934 Cal 
862, Dist. [P 416 O 2; P 416 C 1} 

(c) Contract — Deed executed by one party 
according to agreement — Both parties are 
bound. 

In India agreements between two contracting 
parties are evidenced by the execution of a single 
document by one of the parties alone yet if the 
contract is agreed upon the parties are bound by 
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the rights conferred and the liabilities imposed 
by tho document. [P ^13 C 2] 

Ponna Lai — for Appellants. 
Harnandan Prasad and P.M.L. Verma 
— for Respondent. 

Baipai, J. — This is an appeal by the 
defendants against whom a personal 
decree under O. 34, R. 6, Civil P, C., 
has been passed by the Court below. 

The facts which have giv'en rise to 
this appeal are as follows: On> 15th 
November 1915, Ahmad Husaiin, Hamid 
Husain, Mt. Maqbul-un-nissa and An- 
war Husain sold some immovable pro- 
perty to Mool Chand, Babu Ram. 
Makhan Lai and Raghunath Das, for 
a. sum of Rs. 12,266. Out of this, a 
sum of Rs. 3,030 was left with the 
vendees for payment to one Moti Lai, 
a creditor of the vendors. The vendees 
did not pay the -said amount to Moti 
Lab and the vendors thus obtained 
the right to recover the amount of 
unpaid purchase money from the ven- 
dees. This right was sold to Inam 
Ullah the present plaintiff 1. 

On 16th November 1921, Inam Ullah 
together with the original vendors 
brought suit No. 220 of 1921, in the 
Court of the Subordinate Judge of 
Budaun for recovery of a stun of Rs. 
3,030 together with Rs. 2,727 as in- 
terest against Mool Chand Babu Ram, 
Makhan Lai and Raghunath Das by 
«ale of the property whicli liad been 
(yold to them and it was also prayed 
that if the property aforesaid be not 
suflicient for the amount claimed, then 
the plaintiffs may be allowed to recover 
the amount from the person and other 
properly of the defendants. On 20th 
March 1922 the suit was decreed and 
it was said that in default of payment, 
the property comprised in the sale- 
deed or a sufiicient part of it should 
be sold. No issue was struck on the 
ciucstion of the plaintiffs’ right to re- 
cover any portion of the decretal 
nmount from the person and other pro- 
perty of the defendants, nor was there 
any discussion in the judgment on that 
pohn. The decree that was framed 
was on a printed form and the 
printed words “if the sale proceeds be 
prim end words “if the sale proceeds be 
entitled to obtain a personal decree 
were scored out. 

On 16th October 1922, a final decree 
for sale was prepared and in execu- 
tion thereof the property was sold on 
28lh November 1923, for Rs. 1,550 and 
the sale, notwithstanding tho defen- 
dants’ application co set it aside, was 
confirmed on 8tli December 1925, by 
the executing Court. On 12th Decem- 


ber 1925, Inam Ullah.. applied for the 
preparation of a personal decree under 
O. 34, R. 6, Civil P. C., against the 
vendees. The learned Subordinate 
Judge on 6th March 1926, dismissed 
the application of Inam Ullah for the 
preparation of a personal decree and 
on 8th June 1926, Inari Ullah, filed 
First Appeal No. 298 of 1926, in the 
High Court against the order refusing 
to prepare a final decr- e. Before this 
appeal could come up for hearing, the 
vendees appealed to the Fligh Court 
against the order of the executing 
Court dated 8th December 1925, con- 
firming the sale in favour of Inam 
Ullah and on 21st December *’926, the 
High Court allowed the appeal of the 
vendees against the order refusing to 
set aside the sale and directed a fresh 
sale to be held. This second sale took: 
place on 20th October 1927 and the 
price that was fetched at the auction- 
sale was RS. 4.4oo* 

First Appeal No. 296 of 1926, ca.me 
up for hearing in this Court on 28th 
May 1929 when a preliminary objec- 
tion was taken on behalf of the defen- 
dants-respondents. The plaintifl, Inana 
Ullah. therefore took time to apply 
for the amendment of his application 
dated 12th December 1925, for the pre- 
paration of a decree under O. 34, R. 6 
on the ground that as by reason of 
tlvc fresh sale a larger amount was 
obtained, the amount for which the 
personal decree was to be passed 
should be decreased from Rs. 6,666-12-0 
to Rs. 5.088-7-6. Babu Ram and others 
objected to the amendment being 
granted on the ground that the ori- 
ginal application for the preparation 
of a personal decree was based upon 
a sale that took place on 28th Novem- 
ber 1923. That was confirmed on 8th 
December 1925, and as the said sale 
was set aside by the High Court on 
21st December 1926: 

“all proeoedings incidental thereto and con- 
sequent upon such sale including tho applicatiou 
for preparation of a personal decree were ipsa 
facto swept aside aiid Inam Ullah could not 
legi'lly ask for amendment of an application- 
that has become ineffectual and inoperative.*' 

It was said that Inam Ullah could 
not be allowed in law to convert a 
cause of action thajt arose in 1925 into 
one that accrued in 1927 and: 

“make his application of 12tli December lOSS- 
relate prospectively to an event that happened- 
about two years later.” 

The defendants alleged that several 
questions required determination and 
could be gone into only when a fresh 
application on the basis of the subse- 
quent sale was made. This matter 
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■came up for hearing before this Court 
on 24th Octiobeo" 1929, and it was held 
that the defendants’ contentions were 
valid and the amendment could not 
be granted.. The learned Judges said 
that: 

sale having been set aside, subsequent 
ptoc- edings under O. 34, R. 6 automatically fell 
through” 

and the result was: 

‘‘that the parties were relegated to the position 
which they occupied immediately after the final 
decree was passed.” 

The plaintiff’s application for amend- 
ment having been rejected, the plaintiff 
made an oral request for the with- 
drawal of his appeal and the learned 
Judges acceded to this request. The 
result was that First Appeal No. 296 
of 1926 was dismissed with costs on 
24th October 1929. On 11th August 
1930. Inam Ullah applied for prepara- 
, tion of a personal decree under O. 34, 
R. 6. against Babu Ram, Mt. Hira 
Kunwar, widow of Mool Chand, Makhan 
Lai and Raghunath Das for the re- 
covery of a sum of Rs. 5,404-8-0. Babu 
Ram and others objected on the ground 
that the decree-holder was not entitled 
to a personal decree and that the ap- 
plication was barred by the rule of 
res judicata. The Court below repelled 
the objections of the defendants and 
directed that a decree under O. 34. 
R. 6 be prepared against the judgment 
debtors, Babu Ram, Makhan Lai, 
Raghunath Das and the assets of Mool 
Chand in the hands of Mt. Hira Kun- 
war.. The defendants have appealed. 
They contend that the present appli- 
cation was barred by the principle of 
res judicata, that the appellants were 
not personally liable, and that the ap- 
plication was barred by time. 

The plea of res judicata, asserting 
that the plaintiff’s right to obtain a 
personal decree has been negatived pre- 
viously, is taken with reference to two 
proceedings. It is said that when the 
plaintiff brought suit No. 220 of 1921. 
he definitely claimed a relief to the 
effect that if the proi>erty, the sale 
of which was claimed, be not sufficient 
for the amount of the suit, then the 
plaintiff may be allowed to recover the 
amount of the suit from the person 
and other property of the defendants 
and as this relief was not granted, 
the plaintiff is not entitled to obtain 
the same relief at a later stage of 
the suit. We are of the opinion that 
this contention is not sound. In 14 All 
513 (1). the learned Judges observed 
that altho ug h: 

1. MusRhcb Zaman Khan v. Inayatullah, (1892) 

14 All 613=1892 AWN 80. 


it^ is true .... that .... a general form of 
plaint for a suit for sale under a mortgage, does 
include in its prayers for relief a praye; that if 
the proceeds of the sale of the mortgaged pro- 
perty shall not be sufficient for payment in full 
of the amount to be ascertained, the defendant 
should pay to the plaintiff the amount of the 
deficiency .... The more correct way of drawing 
up a decree in a suit for sale on a mortgage 
would be to confine the decree for sale, i. e., the 
first decree to be passed to a decree under S. 88 
against the mortgaged property, and that any 
subsequent relief to which, after that decree had 
been executed .... the plaintifi was entitled, 
should stand over for a decree under S. 90.” 
They went on to say: 

“In our opinion S, 3 3, Civil P. O., would not 
apply to an application under S. 90 for a decree, 
no matter whether the plaintiff had or had not 
claimed originally in his suit subsequent relief, 
or whether, if claimed, such subsequent relief 
had been allowed or disallowed by the Court 
when making the decree under S. 88, the time 
for adjudicating on the claim for subsequent 
relief not arriving until the decree under S, 88 
had been exhausted.” 

In- 2 A L J 379 (2), Banerji, J., hold- 
that: 


suen a suic aituougb 


perly claim a personal decree against the defen- 
dant, the Court in making its decree under 
S. 88 should confine the decree to one for sale of 
the property” 

and the learned Judge referred to 
Musahab Zaman Khan’s case with ap- 
proval. It is however contended by 
the appellants that form No. 128 which 
was a general form of decree for sale 
in. a mortgage .suit under the Trans- 
fer of Property Act. of 1882, is very 
different from form No. 4 in Sch. 1, 
Civil P. C. ; for whereas the previous 
form was confined strictly to a decree 
under S. 88, T, P. Act. and did not 
include any subsequent relief, the pre- 
set form contemplates the inclusion 
of a statement to the effect that if 
the net proceeds of the sale are in- 
si^cient to pay the amount, the plain- 
tiff shall be at liberty to apply for a 
personal decree for the amount of the 
balance; but this simply means that 
It is open to a Court, while deciding 
the suit, to adjudicate upon the right 
of the plaintiff and implies that if the 
Court so chooses, it may decide whe- 
thcr the plaintiff will or will not be 
at liberty at a later stage to apply 
for a personal decree. There can be 
even n-ow no doubt that the appro- 
priate time for such an adjudication is 
when the sale has been held and the 
net proceeds of the sale have been 
found to be insufficient. The amount 
for which the personal decree is to 

no circumstances 

RaMlOOS) 2 A L J 
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be determined till aftier the -sale has 
taken place and before this stage is 
reached, the Court can at best deter- 
mine the abstract right of the plain- 
tiff to obtain, a personal decree. Where 
therefore as, in the present case, the 
Court has not struck an issue on 
this abstract right of the plaintiff and 
has not decided the same, it cannot 
be said that when the sale has taken 
place, the plaintiff is precluded from 
obtaining a personal decree after the 
sale, if he is otherwise entitled. The 
form of the decree has now received 
a further modification and it runs as 


follows: , , , 

“The plaintiff shall be at liberty (where such 
remedy is open to him under the terms of his 
mortgage and the law for the time being in force) 
to apply for a personal decree against the aefen- 
dant for the amount of the balance. 

Reliance is placed by the learned 
counsel for the appellants on the case 
of 28 All 365 (3), which was an appe^ 
under the Letters Patent irorn the deci- 
.c^iou ill 2 A L J 379 (2) wherem the 
learned Judges referred to the case m 
14 All 513 (1), and said that they did 
not disagree with the view taken in 
that case, but added that where a 
party entitled to a charge claims i^t 
merely a remedy against the property 
the subject-matter of the charge, but 
also a personal remedy agamst the 
owner of that property, it was not 
premature to decide the question ot 
liability on the hearuig of the original 
suit and if this question lias 'Already 
been the subject of determination at 
The former trial, the rule m 14 All 
fl'' was too broadly stated, it 
wouid therefore appeerr that the Court 
can if it so chooses, determine this 
question at the hearing of the original 
fiuh but it is not bound to do so. 
ana if it has refrained from deciding 
the question, although a claim was 
made in the plaint, it cannot be said 
that a subsequent claim to that ertert 
Vt a l iter ^itage is barred by res judi. 

(S') 1930 Oudh 378 to;, 

l"ah 3'^9 (7) 1933 Oudh 352 (8), 

wheVet it has been held t .^here 

xutuin 

2B All -IB-J “ xHrmesbwar Narayan, 191S 

C gIoSt Cal 370 (P G). 

. r,uVhr!;;;lanv5i;a v.S.EbsanAb„,aa. 1934 

v.^^Nages^r Sinfib. 1930 Oudh 
Mai. 1933 Lab 329=144 

8. M°aIbool Ahrnadvp^S^ Prasad, 1933 Oudh 
352=lt4 I 0 931 (b h). 


is a composite decree, that is, a decree- 
for sale, containing a declaration that 
if the net proceeds of the sale are 
insufficient to pay such amount, the 
plaintiff shall be at liberty to apply 
for a personal decree for the amoimt 
of the balance, there is an adjudication 
which is detrimental to the defendant 
and if the defendant does not appeal’ 
from it, he is under S. 97. Civil P. C., 
precluded from disputing its correct- 
ness afterwards. Yet there are obser- 
vations in some of these cases that the 
personal relief against the mortgagor 
can be asked ‘generally only when pro- 
ceeds of the s^e prove insufficient and 
that a composite decree like this may 
be valid, but it is usually improper.^ 
All these cases only go to show that 
where the right of the plaintiff to ob- 
tain a pe>rsonal decree has been de- 
cided. the parties will be bound by 
suclt decision. We have not been re- 
ferred to a single case wherein it has 
been held that if there l-^s been no 
decision on the point and if the plain- 
tiff had claimed for such a relief m 
the plaint, the plaintiff would be barred 
from clriiming it under Expln. 5, 
S. 11. Expln. 5 would not apply unless 
the relief claimed was such as it was 
obliga'^ory on a Court to grant and 
the cases, including cases of this Court, 
to which reference has already been 
made show tliat it is not obligato^ 
for a Court to grant the relief m the 
nature of a personal remedy at the 

time of the original suit. In 1927 Mad 
779 (9'. it was held: , • , ^ 

“that the fact that the personal remedy is asked 
for in the plaint and that nothing appears about 

it in the decree, is not enough to say tha. tho 
plaintiff is for ever after barred from asking for 


it 

Wc might mention that in the writ- 
ten statement the defendants nowhere 
alleged that the plaintiff was not en- 
titled to a personal decree. . 

It is then said that the plaintiff did 
once on 12th December 1925, ask for 
a personal decree and the Court op 
6th March 1926. refused the plaintitt s 
application. The plaintiffs app<^ 
against this decision having been dis- 
missed on 24th October 1929, le plain- 
tiff is at all events now debarred from, 
claiming a personal decree by his pre- 
sent application. This soon 

proceeding %vith reference to which tb . 
pica of res judicata is taken and strong 

reliance is placed on the case 
pen (10)* where their Loi dsr ps 

din 1927 ISIad 779=103 I 0 528. 

10 Hook V. Admiiiistiator General of ^^”8 ■ 
^ 1921 P C 11=18 I A 187=48 Cal 499 (P G.) 
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held that S. 11, Civil P. C., is not 
exhaustive of the circumstances in 
which an issue is res judicata and it 
was observed that the binding force 
of an adjudication at one stage of the 
suit depends not necessarily upon S. 11, 
but upon general principles of law and 
that if it were not binding, there would 
be no end to litigation. In an adminis- 
tration isuit it was held that a cer- 
tain gift over was invalid as crerting 
a perpetuity and in further proceed- 
ings in the suit the validity of the 
gift over was attempted to be re- 
agitated and their Lordships held that 
this could not be done We have, in 
on earlier portion of our judgment, 
referred at some lengtJi to the cir- 
cumsumcco urder which the plaintiff 
withdrew his appeal and we are of 
the opin.on that as a restilt of the 
decision by th*^' High Court, the plain- 
tiff’s right to obtain a personal decree 
has bee ^ expressly .reserved and tliat 
the defendants cannot be i>fim^hted to 
say that the plaintiff should not now 
be allowed to claim a pCTsonal decree 
on the gfround of res judicata, if under 
the law he is entitled to it. The first 
after which the claim was made 
for a personal decree was set aside 
by the Higl Court. The plaintiff had 
appealed against the decision of the 
learned Subordinate Judge, disallowing 
the plaintiff’.s application for a decree 
uiider O. 34, R. 6, and the defendants 
raised a preliminary objection tliat the 
appeal had then becomeinfructuousand 
when tlie plaintiff wanted to amend his 
application, they strenuously resisted 
same and this Court definitely said 
that by .loason of subsequent events 
th'^ parties had been relegated to the 
position which they occupied immedia- 
tely after the final decree was passed. 
In our opinion the defendants cannot 
be permitted to take up now a contrary 
position on general principles of law 
and. it anything ha'” been decided bet- 
ween the parties by this Court it is 
that the plaintiff has obtained a fresh 
right tc appl: . 


We now proceed to decide the ques- 
tion whether the plaintiff can obtain a 
personal decrc'^. Mr. Panna Lai con- 
tends that under S. 55, ,C1. (4), sub- 
S. (’ ). T. P. Act, the plaintiff has a 
charge upon the p.operty sold to the 
defend' its to the ex' .*nt of the unpaid 
pc clip*''' ino.uty aid he must confine 
hinisel xo that property alone; he can- 
not claim any relief against the person 
aj-'d othc** property of the defendants. 
He has however to meet the provisions 


of S. 100, T. P, Act, which provides^ 
that: 

“Where immovable property of one person isv- 
by aot of parties or operation of law made secu- 
rity for the payment of mouey to another, and 
the transaction does not amount to a mortgage, 
the latter person is said to have a charge on the 
property; and all the provisions hereinbefore con- 
tained which apply to a simple mortgage shall,, 
so far as may be, apply to such charge,” 

If a chair ge holder has all the right 
of a simple mortgagee, he can, when 
the net proceeds of the sale have 
proved insufficient and if the balance 
is legally recoverable from the defen- 
dant, claim a personal decree for such 
amount. It is said thait where a charge 
has been created by operation of law the 
charge holder is not clothed with the 
rights of a simple mortgagee qua a 
personal remedy. Reliance is placed 
on the case of 1934 Cal 862 (XI), but 
the facts of that case were entirely 
different.. Their Lordships held that 
S. 67-A. T. P. Act, did not apply where 
a charge has been created under sec- 
tion 205. Calcutta Municipal Act. Re- 
ference was also made to the judgment 
of Richards, J., in 2 A L J 379 (2),. 
but Banerji, J., the other member of 
the Bench, was of a contrary opinion: 
and we feel inclined to agree with his 
vieiy for the reasons given by him. 
It is worthy of note that there was 
an appeal against this decision and 
although the decision of the Letters. 
Patent Bench proceeded on a different 
point Stanley. C. J., observed that if 
it were necessary to determine the 
question of the right of a charge holder 
to obtain a personal decree they would 
have difficulty in resisting the forcible 
reasoning to be found in the judgment 
of Banerji, J. It is conceded that if 
the plaintiff had brought a suit in the 
first instance for the recovery of the 
unpaid purchase money from the de- 
fendants personally, there could have 
been no defence. In the sale-deed in 
favour of the defendants there was an 
express stipulation that Rs. 3.030 was 
being left with the vendees for pay- 
ment to one Mool Chand. a creditor of 
the vendors. In India agreements bet- 
ween two contracting parties are evi- 
denced by the execution of a single 
document by one of the parties alone 
and yet if the contract has been 
agreed upon the parties are bound 
by the rights conferred and the liabi- 
lities imposed by the document. The 
defendants therefore must be deemed 
t o have covenan te d to pay^ the sum 

V. Arun Chandra 

Smgh. 1934 Cal 862=153 I C 972=61 Cal 
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of Rs. 3,030 to the creditor' and as 
thev broke the contract, the article 
^ipnlicablc would be 116 of the Limita- 
tion Act, the document being a I'egis- 
tered one, and the period of suit v/ould 
be six years. Art. Ill, Limitation Act, 
would not be applicable because that 
applies to a sinnp’e case where the 
vendee has not paid a portion of the 
purchase monev to the vendor and not 
where he has broken a contract to 
pay the same to a creditor of the 
vendor. There can be no doubt that 
ithe vendee made himself personally 
liable and the amount therefore is le- 
Rallv recoverab’e within the meaning 
>of b. 34. R. 6, and mere fact that 
ia charge also has been created by 
operaliSn of law docs not disentitle 
ItVe. char;,m Imli’m from pursuing the 

iper^ona^ rcinedv. ■» i ir 

^ Mr. Hnrnandan Pra^d on behalf of 

the respo; dent has referred us fo 1931 
Ml 99 (12). Tins case mUy supports 
ihc rc=pondent boMr on the point o 
res judicata and on the . question o 
the plaintiff’s right to obtain a personal 
decree. It was held that where title 
has na-sed to the purchaser as the 
ISsuU of the purchase, the purchaser 
3s personally nd.dc for Purc^-s^e 

monev unner S. (5), , ' ...i pTbi 

" ct i-respective of the 

iiiv created by the sale-deed and that 
1 k pc-onal liability is apart from 
the li.abi’ity imposed on the P'^oP^ ^ 

ktef Uiorc '■fua;' aUo 'b^ a °pemonal 
kmedv to be found. While discussing 
[he of res judicata, ibpy observed 

follows: . ., . 


iij'pendea ^oUef |o inc^nfficient to 

rr> aErasis 


been recognir.ed once for all and the decree can 

not be departed from. -r. „ 

We are of opinion th't S. 11, Civil P. 0., does 
not in terms apply to this case. The^ present 
procedings are only a prtrt of the original pro- 
ceedings and it cannot be said that the matter 
was decided either specifically or by implication 
in a previous suit. The rule of res 3 udicatahas 
been applied to subsequent proceedings when the 
points rai ed in the subd-equent proceedings were 
raised in the earlier proceedings and were speci- 
fically decided. In the circumstances w'e do not 
think that wc are in a position to apply the rule 
of res judicata and to hold that the plamtiti s 
right has been settled once for all and in Ins 
favour.*' . , . 

The case before us is. if anything, 
stronger on facts and we also, as we 
said before, arc not prepared to hold 
th?i the plahitift’s right has been so 
settled once for all when the preli- 
miliary decree was passed against 
We arc therefore of the opinion that 
the plaintiff is entitled to a personal 
decree and there is no bar either ot 
res judicata or of any other principle 
of law to his obtaining such a decree. 

Finally it was contended that the 
plaintiff’s application for the prepara- 
tion of a final decree was barred by 
time. There is no force in this conten- 
tion. As stated before the article ap- 
plicable to the facts of the pre^nt 
ca^^c is Art. 116. Limitatiion Act, The 
sale-deed was executed on 15th No- 
vember 1915 and the suit was brought 
within ?i< vears of that date on 16th 
November 1921, because :^th Novem- 
ber 1921 was a holiday. For the rea- 
sons given above. come to 

the conclusion that the decision of the 
Court below is correct and we dismiss 

this appeal with costs. 

g Appeal dismissed* 
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NIAMATUIjEAH, J. 

Mohammad Yar Khan Appellant. 


V. 


<lecTce ‘"r tbo balance. bobaltofthedefen- 

aants to the rel-cN sougM the parti- 

nothing '■ quoted above. No 
cular relict winch learned T«d"0 who 

isKUO was fi‘aino< . • • • • • even th< 


;-.;LLn,e;Uon even 


Puran Pershad — Respondent. 

Second Appeal Nos. 10 and 11 of 1933. 
Decided on 6th "February 1935, from 
order of Dist. Judge, Moradabad, D/ - 7th 
July 1933. ^ ^ 

Provincial Insolvency Act Ss. 6 

tried the ca-.o no. s Y‘'iudcmcnt. He conten- 9 _ Merely because debts exceed Rs. 500, 

erx e ot thi'! relief > decree under O. 34, creditor is not entitled to make applicati 

, u with lassing _ framed of insolvency committed by debtor 

must be proved. 

Section 0 of the Act prohibits a creditor from 
making an application for 

alia where the debts do not amount to RS- ow 
or more. It does not follow that if the debts 

exceed that amount, a creditor is 

piauii.i. - _ _ — - - ... entitled to make an application for *7®*^ 

1‘2 R-whnknl v. 8 . ' ' The condition required by S. 7 must also b 

nVEiaoi c 108=52 .Ml 001. 


,crl 'lOli I 

I* m No 8 .^iTios (d) apponded to 

folio.', •(! il'O > liberty to apply for 

S,-,.. T .nd ‘nrount of tho baUuca. 
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'£lled viz. that debtor had committed act of 
•insolvency. [P 417 0 1] 

M. Makmudiillah — for Appellant. 

H. K. S. Toshniwal — for Hespondent. 

Judgment. — These two connected ap- 
peals arise from two applications made 
“by the respondent under the Insolvency 
Act, for an order adjudging the appel- 
lants as insolvents. He claims to be 
•a creditor vmder a promissory note, 
•dated 15th May 1929, .said to have 
been executed by the two appellants. 
The latter executed a sale-deed on 9th 
September 1931, in favour of their 
'wives in lieu of their dower debts. 
Thereupon the respondent made two 
applications one against each of the 
.appellants on the same date for the 
insolvency of the two debtors who are 
brothers. The respondent was absent 
■on the day the case was taken up by 
the Court of first instance, which dis- 
missed the application not for non- 
.appearance, but on the merits. The 
respondent preferred an appeal in the 
Court of the District Judge, Morada- 
bad. who reversed the order of the 
first Court and adjudicated the appel- 
lants as insolvents. The present ap- 
peals are from the order of the Dis- 
trict Judge. 

It is argued that, in the absence of 
.a finding that the appellants committed 
an act of insolvency, no order of ad- 
judication could be passed. The learn- 
ed District Judge has found that tlie 
-appellants are indebted in sums ex- 
ceeding Rs. 500; but he has not ar- 
rived at any definite finding as to wlxe- 
ther they committed any act of insol- 
vency. S. 9, Provincial Insolvency Act, 
prohibits a creditor from making an 
application fo-r insolvency inter alia, 
where the debts do not amount to 
Rs. 500 or more. It does not however 
follow that if the debts exceed that 
amount, a creditor is necessarily en- 
titled to make an application fo^r insol- 
vency. The condition required by S. 7 
must also be fulfilled. That section 
provides that if a debtor commits an 
act of insolvency, an insolvency peti- 
tion may be presented either by a cre- 
ditor or by a debtor. It follows that 
the second condition which must be 
present before an application made by 
a creditor for insolvency can be en- 
tertained is that the debtor committed 
an act of insolvency. S. 6 lays down 
what amounts to an act of insolvency. 
None of the clauses other than (b) 
and (c) of that section are said to be 
applicable to the circumstances of this 
•case. There is np finding by the lower 
-appellate Court that the appellants 

1935 A/53 & 54 


made a transfer of their property or 
any part thereof with intent to defeat 
or delay their creditors, or that they 
made any transfer of their property or 
any part thereof which would, under 
the Provincial Insolvency Act^ or any 
other enactment for the time being in 
force be vo-id as a fraudulent prefer- 
ence, if they were adjudged insolvents. 
The learned Judge has referred to the 
sale made by the appellants in favour 
of their wives and remarked that: 

“Transfer of one’s tangible property to wife 
in lieu of dower is always suspect*’’ 

Before adjudicating the appellants as 
insolvents, the learned Judge should 
have definitely found, as was alleged 
by the respondent, that the sale in 
question amounted to a fraudulent pre- 
ference. In the absence of such finding, 
the order of adjudication, passed by 
the lower appellate Court was not 
justified. I allow this appeal set aside 
the order of the lower Court and re- 
mand the case to that Court for dis- 
posal according to law. Costs shall 
abide the result. 

K.s. Appeal allowed, 
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Niamatullah, J. 

Bhagwan Dass — Defendant — Appel- 
lant. 


V. 

Kashi Prasad and others — Plaintiff 
and Defendant — Respondents. 


Second Appeal No. 1435 of 1934, 
Decided on 14th February 1935, from 
decision of Sub-Judge, Mirzapur, D/- 8th 
August 1934. 

Limitation Act (1908), S. 44 — Property 
alienated by guardian as if it were his own — 
Suit by minor for possession after attaining 
majority — Art. 44 does not apply — Minor. 

Where a minor’s property is sold by his guar- 
dian, who professed to act as such or who can be 
shown to have acted in that capacity, the minor 
may be bound to have the deed set aside within 
three years after attaining majority ; but where 
the property has been alienated by the guardian 
as if it were his own and the mortgagee treats it 
as the property of the alleged guardian person- 
ally and has it sold as such. Art 44 cannot ap- 
ply. Such a transfer is void ab initio 


N, U. A, Siddiqui — for Appellant. 

Judgment. — This is an appeal by the 
defendant in a suit brought by the 
plaintiff-respondent for recovery of pos- 
session of certain property alleged to 
belong to. Wm. The defence .vlsthTt 
the plamtiff s suit was barred by limi- 
tation as the defendant was an auc- 
tion-purchaser m execution of a decree 
passed on foot of a mortgage made 
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by the plaintiFf’s natural guardian, and 
as the suit had not been brought 
within three years after the plaintiff 
attained majority. Art. 44, Limitation 
Act, was relied on. The lower appcl- 
Court held that that article did not 
apply in the circumstances of this case. 

The property in dispute was pur- 
chased by the plaintiff’s father, on 
whose death the plaintiff inherited it. 
During the latter's minority one Panna 
Lal and the plaintiff’s mother executed 
a deed of simple mortgage in favour 
of one Ram Charan. The deed, on 
the face of it, affords no indication 
whatever tlrat the property belonged 
to the plainlitf and that his mother 
acted as his guardian in that transac- 
. lion. On the contrary the recitals clear- 
ly show that the executants of the 
deed had contracted certain loans in 
lieu of which the mortgage-deed in 
question was executed. Subsequently 
the mortgagee instituted a suit on foot 
of the aforesaid mortgage and ob- 
tained a decree for sale. It is note- 
worthy that the plaintiff was not im- 
pleaded in tlial suit, and the property 
was treated as the property of those 
who had executed the mortgage-deed 
then in suit. A decree was passed against 
the plainlilf’s mother and her co-mort- 
gagor and their interests in the pro- 
perty should be deemed to have been 
sold and purchased by the appellant. 


In my opinion. Art. 44 cannot apply 
to a case of this description. Where 
a minor’s property is sold by his guar- 
dian who professed to act as such or 
who can be shown to have acted in 
that capacity, the minor may be bound 
to have the deed set aside within three 
years after attaining majority; but 
where the property has been alienated 
by the guardian as if it were his own 
and the mortgagee treats it as the 
property of the alleged guardian per- 
soiiiilly ajicl Ims it sold us such Art. 44 
cannot apply. It cannot be said to be 
a case of a transfer of minor’s pro- 
perty by his guardian. Where a guar- 
dian transfers property in circumstances 
which did not justify the transfer, such 
transfer is only voidable. Where how- 
ever the transfer is void ab initio, 
Art. 44 does not apply. Where a 
minor’s property is sold by another 
person, even though he be his guar- 
dian claiming it to be his own, the 
minor’s interest is not affected by such 
transfer, which is void. 

The decree appealed from is cor- 
rect The appeal is dismissed under 

O. 41 K. 11* Choi P. C. 


Leave to appeal under the Letters 
Patent is granted. 

K.S. AvVfioX dismisssd. 
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Niamatdllah and Allsop, JJ. 

Chunnit Lal and others — Plaintiffs — 
Appellants. 

V. 

Swami Prasad and others — Defen- 
dants — Respondents. 

First Appeal No. 362 of 1930, Deci- 
ded on 17th December 1934, from deci- 
sion of Addl. Sub-Judge, Banda, D/- 
23rd April 1930. 

Hindu Law — Family arrangement — Near- 
est reversioner agreeing to settle dispute and' 
accepting consideration for recognizing ad- 
option — He and his heirs are bound by 
arrangement. 

Where in a dispute between two ladies and 
the nearest reversioner, the latter agreed to a. 
settlement and accepted consideration for recog- 
nizing the adoption : 

Held : that he and his heirs were bound by 
the arrangements : 191S P G 70, Pel on. 

CP 4*20 C 1, 2} 

P. L. Banerji, N. C. Vaish and II. P. 
Sen — for Appellants. 

K. N. Katju, Bankey Behari and K. B. 
L. Nigam. — for Respondents. 

NiamatJu:iah, J— The appellants were 
plaintilfs in the Court below. The suit 
which they instituted was for the re- 
covery of certain zamindari shares, 
shops, houses and trees which were at 
one time admittedly, for the most part, 
the property of one Ajudhia Prasad. 
They claimed this property as Ajudhia 
Prasad’s reversioners. We may men- 
tion that it was alleged that a few 
of the properties had not belonged to 
Ajudhia Prasad and there was some 
controversy upon this point in the 
Court below but these questions have 
not been seriously argued before us 
and in the view of the case which we 
talcc. jt is unnecessary to go into them. 
Of the plaintiffs appellants 8 are the 
eons and grandsons of Faqire, Jagannatb 
and Bankey who were the nephews of 
Ajudhia Prasad. The 9th plaintiff is a. 
transferee of part of the property from 
some of the other plaintiffs. It is ad- 
mitted that the right of the plaintins- 
to claim possession could not have 
arisen before the death of Mt. Lalta 
Bai Ajudhia Prasad’s daughter, and 
tliat at that time Faqire was aJive 
and Jagannath and Bankey were dead. 
It is therefore eviden/t that it is only 
the heirs of Faqire who can have any 
right to the property even if the alle- 
gaiions made by the plaintiffs are true.^ 
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At the death of Mt. Lalta Bai Faqire 
was the nearest reversioner and the 
other plaintiffs were remote rever- 
sioners who could have no claim to 
possession. If Faqire’s heirs can be 
said to have established a right to 
the property, it is no concern of ours 
that they should have allowed the other 
plaintiffs to join with them in claiming 
the property. But if Faqire’s heirs 
cannot succeed, the suit must be dis- 
missed in its entirety. 

Ajudhia Prasad had a daughter Mt. 
Lalta Bai, as we have already men- 
tioned. and he also had a son Kallu 
who died before him. When Ajudhia 
Prasad died in the year 1890, Mt. 
Lalta Bai was alive and there were 
also alive Ajudhia Prasad’s widow, Mt. 
Sai and Kallu’s two widows Mt. Saloni 
and Mt. Ladli. Mt. Sai died sometime 
after her husband. Some of the pro- 
perty was already entered in the re- 
venue register as being in the posses-' 
sion of some of these ladies, but whe- 
ther they were entitled to it in their 
own right, is, as we have already said, 
a question into which we do not pro- 
pose to enter. It is sufficient to say 
for the purposes of this appeal that 
after Ajudhia Prasad’s death the pro- 
perty in suit was entered in the re- 
gister as in the possession of Mt. 
Lalta Bai and Mt. Saloni, between 
them. Mt. Ladli had also died soon 
after Ajudhia Prasad. Mt. Saloni in 
the year 1890 made gifts by two deeds 
of some of the property to Tantia 
Prasad. This man was the husband of 
Mt. Lalta Bai’s only daughter Mt, 
Gaura. Swami Prasad was their son. 
He lived with Mt. Saloni and Mt. Lalta 
Bai and in the year 1909, these ladies 
©ct up a claim that Mt. Saloni was 
entitled to adpot him as a son to her 
deceased husband and there was. as 
a result, an arrangement between them 
and Tantia Prasad and Faqire about 
the distribution of the property. This 
arrangement is evidenced by four docu- 
ments. The first is an agreement to 
refer the disputes to arbitration the 
second is the award of the arbitrators, 
the third is an agreement accepting 
the award and the fourth is a declara- 
tion by Mt. Saloni that she has adopt- 
ed Swami Prasad. The effect of the 
agreement is set forth in the award. 

It is that Faqire shall get l/3rd of 
the property on the death either of 
Mt. Saloni or Mt. Lalta Bai whoever 
shall die first, that Mt. Saloni and 
Mt. Lalta Bai shall have the power to 
give the other 2/3rds of the property 
to Swami Prasad after taking him in 


adoption or to do with it whatever 
they think proper; that the movable 
property and houses shall remain in 
the possession of Mt. Saloni, Mt. Lalta 
Bai and Swami Prasad and that Faqire 
and his heirs shall have nothing to do 
with it, that the shares in the villages 
which stand recorded in the name of 
Swami Prasad or Tantia Prasad shall 
continue to be in possession of Swami 
Prasad and that certain property which 
had been . dedicated to a temple shall 
continue to remain in dedication. This 
dedication was made in the year 1892 
by Mt. Lalta Bai. The four docu- 
ments, that is, the agreement to refer 
to arbitration, the award of the arbi- 
trators, the agreement to accept the 
award and the declaration of adoption, 
are all dated 13th May 1909, and are 
clearly parts of the same transaction 
which in effect amounted to an agree- 
ment that Faqire should obtain l/3rd 
of the property on the death of Mt. 
Saloni or Mt. Lalta Bai, whoever died 
first, and that the remaining 2/3rds 
of the property should go to Swami 
Prasad on the allegation that he was 
the adopted son of Kallu. 

Mt. Saloni died soon after this agree- 
ment was made and Faqire, according 
to its terms, took possession of l/3rd 
of the property and he and his heirs 
have been in possession ever since. Mt. 
Lalta Bai. jn the year 1913, attempted 
to obtain possession of this l/3rd 
share, but the suit which she insti- 
tuted was withdra\\'n by her as the 
result presumably of a compromise. In 
the year 1910, Bliagwan Das, one of 
the plaintiffs, the son of Bankey, insti- 
tuted a suit in order to obtain a de- 
claration that the arrangement which 
Faqire had made with Mt. Lalta Bai, 
Mt. Saloni and Tantia Prasad, was not 
binding upon the reversioners. He ob- 
tained a decree from this Court and 
that decree was affirmed by their 
Lordships of the Privy Council, who 
ho^yever made it clear that the decla- 
rations would have no effect between 
the defendants of that suit inter se, 

1 . e.. .that they would have no effect 
as between Faqire and the other per- 
sons to the agreement. As in the re- 
sult Faqire became the nearest rever- 
sioner on the death of Mt. I^lta Bai 
in the year 1918, the decision in the 
suit can have no effect whatsoever upon 
the result of the suit with which we 
are now dealing. A number of issues 
were raised, but the main issue on 
which the decision of the Court below 
dismissing the suit proceeded and the 
mam issue which has been argued be- 
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fare us is whether the agreement en- 
tered into by Faqire on 13th May 1909 
prevents his heirs from claiming 2/3rds 
of the property of Ajudhia Prasad, 
which is the property in suit. 

It has been argued before us that 
the so-called award of the arbitrators 
is not one which can operate as a 
binding decision between the parties, 
that Mt. Lalta Bai could not enter into 
an agreement to divide the estate with 
the nearest reversioner, that Faqirc 
could not transfer the mere possibility 
of succeeding to the estate and that 
even if Faqire obtained^ some con- 
sideration in that he was in possession 
of l/3rd share, all that a Court can do 
is to compel his heirs to make restitu- 
tion Reference lias been made to a 
number of cases, of ^yh^ch 'je inay 
mention the following: 1916 Mad 579 
(1). 1923 P C 189 (2), 22 Cal 354 (3) 

and 1922 P C 403 (4). 

Tt has also been argued that there 

can be no question of an estoppel bv 
representation and reliance is placed 

on the case of 1918 P C 196 (5). \\ e 

do not think that it is necessary for 
us to go into these questions or to 
discuss the rulings which have been 
quoted. It is possible that the agru- 
ments addressed to its might 
some force if the claim was made by 
nersons who were not parlies to the 
agreement and who were not claiming 
through Faqiro. It seems to us that 
this case should be decided upon the 
s mple ground that Faqire and the two 
ladies ^me to a family arrange- 
ment in respect of disputed claim to 
the property. It has been said tluat 
\hl arrangement cannot be described 
Is a family arrangement because it 
was clearly not binding upon all the 
members of the family as is evidenced 
bl 7hr decision in the case insti uted 
by Bhagwan Das. We do not think 
that there is any force in this 
rnent. The agreement was entered into 

241=39 Mad 551 MuUick. 
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the dispute which arose out of the 
claim of the ladies that Swami Prasad 
could legally be adopted and accepted 
considei*ation for recognizing the adop- 
tion. we consider that he and his heirs 
are bound by the arrangement. We 
find support for our opinion in the 
decision of their Lordships of the Privy 
Council in the case of 1918 P C 70 
(6). We may quote a passage from 
the judgment in that case which sets 
forth the facts and the decision there- 
on. Their Lordships say: 

"In 1S02 the family was a Hindu joint family 
to which the ordinary Hindu law applied. All 
the sons of Balak Earn had died. Ganga Earn 
had died childless in 1874, and Badri Prasad 
had died childless in 1877. Bahadur Lai had 
died sonless in 1883, leaving bis widow, Mt. 
Ram Dei, surviving him. ^It. Ram Dei became, 
on the death of Bahadur Lai, entitled for life to 
a Hindu widow’s right to the whole of the 
family property. Lala Kanhai Lai had then no 
right or any kind to any share in the family 
propertv, but he set up a claim to the whole pro- 
perty ba-ed on the allegation that he had been 
validly adopted by Mb. Parbati to her deceased 
husband. Badri Prasad. If that claim bad been 
substantiated bv proof of a valid adoption, LtUa 
Kanhai Lai would have been entitled to the 
whole family property, and Mt. Ram Dei would 
have been entitled moreh to maintenance. Al- 
though as a ceneral rule of Hindu Law a man 
cannot adopt his sister’s son, the claim was a 

sciions ouo. Lala Kanhai Lai s 
according to an Agaiwal cuatom (the family was 
of the A-arwal caste), which governed the 
Hmilw a man could lawfully adopt his sister’s 
‘or and he alleged that Badri Prasad had given 
Mt Aarhati authority to make the adoption and 
4 \ V r Vaiiliai L&l* b06D Vftlldly ad* 

ople?ro Brdr“a That Lala. Kanhai Lai 
right have found it difficult or impossible to 
prove th.at be had been validly adopted is imma- 
teriil He made the claim ; it was a serious 
one iind it was supported by "Mt. Parbati and it 
must have innuenced Mt. Ram Dei. who was in- 
duced, doubtless mainly by that claim, to con- 
sent to a division of the family property, in 
which she obtained for hersoU merely a one- 
fourth share. The claims which were sot up by 
Mt. Parbati and Mt. Kausilla, that the three 
cons of P3alak Ram had separated, must also 
have innuenced Mt. Ram Dei to agree to the 
compromise of 1892. Lala Kanhai Lai was a 
partv to that compromise. He was one of those 
whose claims to the family property, or to 
shares in it, induced Mt. Ram Dci. against her 

own interests end those of her daughter Mt. 
Kirpa, and greatly to ker own detriment to 
alter her position by agreeing to ‘ke compro 
mise, and under that compromise be obtained a 
.substantial benefit, which he has hitherto on 
joved. In their Lordship’s opinion he is bound 
by it, and cannot now claim as a reversioner. 

■ Much of the passage 

quoted might be applied verbatim to 
the facts of the case before us. 


0, Ka'nhai Lai v. Brij Lai, 1918 PO 10=47 I 
207=45 I A 118=40 All 487 (PO). 
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true that in the case of 1918 P C 70 
(6). Kanhai Lai himself was claiming 
that he was an adopted son but here 
we have the converse case tliat the 
two ladies Mt. Lalta Bai and Mt. 
Saloni were claiming that Swami Pra- 
sad might legally be adopted and that 
they intended to make the adoption. 
If their claim was a valid one Faqire 
would have no possibility of succeeding 
as a reversioner. In 1918 P C 70 (6), 
he allowed the widow a right to a 
^th share of the property and he was 
not allowed thereafter to claim the 
property. In the present case, Faqire 
allowed Swami Prasad 2/3rds of the 
property and he should not be allowed 
to claim that share and his heirs can 
jbe in no better position than that in 
Uvhich he would have been himself. It 
has been suggested that there was no 
valid ground in the present case for 
the claim of the two ladies that Swami 
Prasad could legally be adopted. The 
position is much the same as that in 
1918 P C 70 (6). The claim was n^de 
and it is possible tliat there might 
have been an allegation of custom ac- 
cording to which the adoption would 
have been lawful. There was certainly 
a possibility of litigation and Kanhai 
Lai who was a member of the family 
would not have been likely to give up 
his title to any part of the property 
if there had not been any basis at all 
for the claim made by the ladies. In 
the circumstances, if he preferred to 
accept the possibility of having his in- 
terests advanced on the death of one 
of the ladies (as in fact it was ad- 
vanced in 1909, on the death of Mt. 
Saloni), in preference to a\yaiting the 
c^nce that the reversion might fall to 
him on the death of Mt. Lalta Bai, 
he should not be allowed now to avoid 
the election which he made. That be- 
ing so, his heirs cannot sustain their 
claim and, as we have already said, 
if they cannot do so, the other plain- 
tiffs have no rights in the property. 

The result is that the appeal fails 
and it is dismissed with costs. 

K.S, Ap'peal dismissed. 
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Thom and Iqbal Ahmad, JJ. 

Bohra Hoti Bai — Appellant. 

V. 

Mithu Bai and others — Respondents. 

Second Appeal No. 847 of 1933, De- 
cided on 12bh February 1935, from deci- 
sion of Addl. Sub. Judge, Agra, D/- 28th 
February 1933. 
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Limitation Act (1908), Art. 132 — Mori" 
gage — Money payable after one year — Mort- 
gagee given option to sue for full amount in 
case of default in payment of interest after 
six months — Mortgagee need not avail of 
this option and can wait for full period sti- 
pulated — Mortgage. 

The term of the mortgage was a period of one 
year and it was clearly stipulated in the mort- 
gage deed that the principal, interest and com- 
pound interest will be piid to the mortgagee on 
the expiry of one year from the date of the mort- 
gage. The covenant in the deed mentioned 
above gave an option to the mortgagees not to 
wait for the full period of one year and to put 
the mortgage-deed into suit after the expiry of 
six months in the event of the failure of the 
mortgagor to pay interest on the expiry of six 
months : 

Held : that this, at best, was an option given 
to the mortgagee and it was open to the mort- 
gagee not to avail himself of this option and to 
wait for the full stipulated period of the mort- 
gage : 19a2 F C 207, Appl. (.P 422 C 1, 2] 

Banna Bai — for Appellant. 

Ambfka Prasad — for Respondents. 

Iqbal Ahmad, J. — This is a plaintiff’s 
appeal and arises out of a suit for 
sale on the basis of a mortgage-deed 
dated 11th December 1918. The mort- 
gage was executed by Mithu Lai, de- 
fendant 1. ill favour of one Lachhmi 
Chand and was for a sum of Rs. 1,500. 
The agreed interest was at the rate 
of 10 annas per cent per mensem com- 
poundable with six-monthly rests. The 
debt was payable on the expiry of one 
year from the date of the execution 
of the mortgage-deed. But it was stipu- 
lated in the deed that: ' 

“in the case of breach of covenant and 

non-payment of a part or whole of the principal, 
Interest and compound interest (the creditor) 
shall have the right to recover the amount due 
to him by filing a suit in Court “ 

It is common ground that default 
was made in the payment of interest 
on the expiry of six months from the 
date of bond and that no portion of 
the mortgage debt was paid up to the 
date of t he suit. Ho-ti Lai, plaintiff- 
appellant, filed the suit on 10th Decem- 
ber 1931, that is, within 12 years from 
the date of the expiry of one year 
from the date of the execution of the 
mortgage-deed. Hoti Lai alleged that 
in a partition between him and La- 
chhmi Chand the mortgage-deed in .suit 
was allotted to his share and as such, 
he was entitled to maintain the suit.. 
The defendants to the suit were Mithu 
Lai and certain other persons alleged 
to be subsequent transferees of the 
mortgaged property. Bohra Lachhmd 
Chand, the original mortgagee, was also 
arrayed as a pro forma defendant. 
Kishan Lai, who was arrayed as defen- 
dant 5. was exempted during the pen- 
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dency of the suit in the trial Court 
and we are not concerned with him 
in the present appeal. 

The suit Avas contested by Chatri 
Lai, defendant 2, on a variety of 
grounds. He contended inter alia that 
the suit was b<arred by limitation. The 
trial Court recorded findings on all the 
issues framed by him, but dismissed 
the suit on the ground that it was 
time-barred. The plaintiff filed an ap- 
peal in the lower appellate Court and 
in the memorandum of appeal assailed 
the findings of the trial Court on the 
question of limitation as well as on 
other points that that Court had de- 
cided against him. The lower appellate 
Court agreed with the trial Court in 
holding that the suit was ban*ed by 
limitation and accordingly dismissed 
the appeal filed by the plaintiff. The 
lower appellate Court did not record 
any findings on the other questions 
raised in the memorandum of appeal. 
The plaintiff has come up in appeal to 
this Court and it is contended on his 
behalf that the view on the question 
of limitation taken by the Courts be- 
low is erroneous. In our judgment this 
contention is unanswerable and must 


compound interest will be paid to the 
mortgagee on the expiry of one year 
from the date of the mortgage. The 
covernant in the deed mentioned above 
gave an option to the mortgagee not 
to wait for the full period of one year 
and to put the mortgage-deed into 
isuit after the expiry of six months 
in the event of the failure of the mort- 
gagor to pay interest on the expiry 
of six months. This, at best, was an 
option given to the mortgagee and it 
was open to the mortgagee not to 
avail himself of this option and to 
wait for the full stipulated period of 
the mortgage. The money secured by 
the mortgage-deed in suit therefore did 
not become due till 11th December 
1919. and the suit was therefore with- 
in limitation. 

We accordingly allow this appeal, set 
aside the decree of the lower appel- 
late Court and remand the case to 
that Court with directions to readmit 
the appeal to its origiipl number and 
to tr>^ and dispose of it according to 
law. The plaintiff is entitled to his 
costs of this appeal. Costs in the 
Courts below shall abide the result. 

1 ^. 5 . Appeal allowed. 


prevail. 

The Courts below were of the opi- 
nion that in accordance Avlth the terms 
of the mortgage-deed the mortgage 
money berame “due” within the mean- 
ing of Art. 132, Sch. 1, Limitation Act, 
on the expiry of six months from the 
date of the execution of the mortgage- 
deed viz., on 1st June 1919, when ad- 
rnittcdlv default was made by the mort- 
gagor in the payment of interest, and 
as the suit was not filed till more than 
12 years after that date the suit was 
time-barred. This view of the Court? 
below is in. conflict with the ^cision 
of their Lordships of the Privy Council 
in 1932 P C 207 (1). In that case it 
was held that, if in the event of the 
happening of a certain contingency 
option is given to the mortgagee to 
enforce his security at once "''thont 
waiting for the full term of the mort- 
o’a'^e the option is exclusively fOT the 
benefit of tbc mortgagee, and if the 

ii ortgagee does not avail himself of 
tl.c option, the mortgage money, does 
not become due till after the expiry of 
the full term of the mortgage. In the 
case before us the term of the mort- 
ca-e was period of one year and it 
wal clearly stipulated in the mortgage- 
*d<cd that the principal, interes t and 

1 Din v. Gnlab Kunwar, 1052 P C 207= 
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Niamatullah, J. 

Nazir Sinoh and others — Defanclanfcs 
— Appellants. 

V. 

Lakhu Ahir and others — Plaintiffs and 

Defendants— Respondents. 

Second Appeal No. 1125 of 1934, 
Decided on 22nd January 1935, from 
decision of Addl. Sub-Judge. Ballia, 
D/- 9tli Mav 1934. 

(a) Civil P. c.(1908), o 26, R. 1 -- Court 
appointing more than one commissioner — 
There is no error of law. 

There is no error of law in appointing more 
than one commissioner. If the report of one 
commissioner is unsatisfactory in certain res- 
pects, it is permissible for the Court to remit the 
case to the same commissioner or to appoint 
another commissioner fP 423 0 1] 

(b) Civil P. C. (1908), S. 100 — Finding of 
fact supported by evidence is binding in 
second appeal. 

A finding of fact which is supported by evi- 
dence cannot be questioned in second appeal. 

[P 423 0 1] 

(o) Agra Tenancy Act (1926). Ss. 44,^ 121 
and 230 — Occupancy tenant filing suit for 
possession on ground that Revenue ^**^*^^ 
had erroneously made it part of ^armther 
member in boundary dispute — Civil Court 
has jurisdiction and S. 121 is no 
absence of allegation that both parties bold 
under same landlo'd — Jurisdiction 

Where an occupancy tenant who is aggrieved 
by the decision of the Revenue Court in a boun- 
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•dary dispute, files a suit for possession on the 
allegation that the Revenue Court has errone- 
ously made it part of another number, the civil 
Court has jurisdiction to entertain it and S. 121 
is no bar in the absence of allegation that both 
parties are tenants of same landlord: 1932 All 
4G5, Dist. [P 423 C 2J 

(d) Jurisdiction — Question should be deter* 
'■zninird from allegations in plaint. 

The question of jurisdiction is to be primarily 
determined on the allegations to be found in the 
;plaint. [P 423 C 2] 

Shiva Prasad Sinha — for Appellants. 

Judgment. — This is a defendants’ ap- 
peal arising out of a suit for posses- 
•sion of a strip of land. The plain- 
tiff-respondents claimed it to be with- 
in boundary of their plot No. 772/1 
with 15 “mahuwa” trees standing there- 
on. They claimed to be occupancy 
tenants in respect of the aforesaid plot. 
The defendants, on the other hand, 
pleaded that the land in dispute was 
part of their No. 772/2. It appeals 
that there was a boundary dispute be- 
fore the Revenue Court, and aggrieved 
by the decision of that Court the plain- 
tiffs instituted the suit which has given 
rise to this appeal. 

No less than four commissioners 
^cre successively appointed by the trial 
’Court as the report of every one of 
them was contested by the party which 
-considered it to be unfavourable. The 
parties led other evidence also. The 
suit was dismissed by the trial Court. 
The defendants* appeal to the lower 
appellate Court was also dismissed. In 
the present second appeal the only 
question of law that has been raised in 
the memo of appeal is that the trial 
Court was not justified in appointing 
one commissioner after another. I do 
not think there was any error of law 
in appointing more than one commis- 
sioner. If the report of one commis- 
sioner was unsatisfactory in certain res- 
pects, .it was permissible for the Court 
to remit the case to the same com- 
missioner or to appoint another com- 
missioner. The lower appellate Court 
has taken into consideration the re- 
ports of all the commissioners together 
with other evidence in the case and 
arrived at a definite finding that the 
land in dispute was part of the plain- 
tiff’s plot No. 772/1. As already stated, 
this is a finding of fact and is sup- 
ported by evidence. It cannot there- 
fore be questioned in second appeal. 
The learned advocate for the defen- 
dant-appellants raised a question of 
jurisdiction which had not been taken 
in either of the Courts below or in 
• the memorandum of appeal filed in this 
‘Oourt. I allowed the point to be argued, 


as it related to the jurisdiction of the 
Civil Court to take cognizance of a 
dispute like the one disclosed by .the 
plaint in this case. 

The learned advocate’s contention is ' 
that the plaintiffs could have insti- 
tuted a suit under S. 45, Agra Tenancy 
Act, and therefore the jurisdiction of 
the Civil Court to entertain a suit for 
possession is barred by S. 230 read 
with Sch. 4, Agra Tenancy Act. I do 
not think this contention has force. 
The plaintiff-respondents are occu- 
pancy tenants. They claim a portion 
of their No. 772/1 on the allegation 
that the Revenue Court erroneously 
made it part of No. 772/2 and that 
relying upon the demarcation of the 
Revenue Court the defendants took 
possession of the land. In my opinion! 
such a suit could not have been ins- 
tituted by the plaintiff-respondents 
under S. 44, Agra Tenancy Act, S. 121 
of the same Act, is also referred to 
in this connexion and it is argued that 
the parties held under the same land- 
holder and consequently a suit for de- 
claration should have been brought in 
the Revenue Court. There is nothing 
in the plaint to suggest that both par- 
ties are the tenants of the same land- 
holder. The question of jurisdiction is 
to be primarily determined on the al- 
legations to^ be found in the plaint: 

I do not think S. 121 can in any way 
operate as a bar to the plaintiffs* suit 
in a Civil Court. Reliance has been 
placed on 1932 All 465 (1), to which 
I was a party. The facts of that case 
were quite different. A landholder liad 
instituted a suit for ejectment and ob- 
tained a decree in spite of which the 
tenant stuck to the land and the land- 
holder subsequently instituted a suit 
in the Civil Court treating the defen- 
dant as trespasser. It was held that 
if there was no break in the tenancy, 
the defendant continued to be a tenant. 

If there was a break in the tenancy 
but the defendant retained possession 
of the land in contravention of the 
Tenancy Act, and in disregard of the 
wishes of his landholder, the suit was 
one contemplated by S. 44, Agra Ten- 
ancy Act, in either of which case the 
jurisdiction of the Civil Court was 
barred. It depends entirely upon the 
frame of the suit and the allegations 
contained, therein. If the allegations 
are such as to make it a suit to which 
S. 44, Agra Tenancy Act, is applicabl-e 
the jurisdiction of the Civil Court may 
be barred . If however the plaintiff 

1. Dan Sahai v. Jai Ram Singh, 1932 465= 

138 I C ‘186* 
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treats the defendants as a trespasser 
and having regard to the nature of 
the dispute the conditions required by 
S. 44 are not present, the jurisdiction 
of the Civil Court is not ousted. To 
uphold the contention put fonvard be- 
fore me -would be tantamount to hold- 
ing that in no case a Civil Court has 
jurisdiction to take cognizance of a 
suit for possession of land, as defined 
in the Agra Tenancy Act. I am un- 
able to subscribe to such a broad pro- 
position. 

The result is that this appeal fails 
and is dismissed under O. 41, R. 11, 
Civil P. C. Leave to appeal under the 
Letters Patent is refused. 

K.s, Ajypeal dismissed. 
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Kendall, Ag. C. J. and Bajpai, J. 

Ham Prasad — Appellant Applicant. 

V. 

Trilok Nath iLff 7 ior— Opposite Party. 

Privy Council Appeal No. 26 of 
1934, Decided on 14th December 1934, 
for leave to Appeal to His Majesty in 

Privv Council. .. 

Civil P. C. (1908), S. 109 (c)-For certify- 
ing case as fit one, issue must be of general 
importance. 

In order to certify a case as being fit one for 
appeal to His l^Iajesty in Council, the issue in- 
volved must bo one of general importance. 

Where the defendant was unable to plead 
before the High Court that he had discovered 
new and important matter, and this was one 
of the grounds on which the application for re- 
view was dismis.«ed; 

Hi’Zd: certificate should not be given: 23 An 
227; 10-21 P 0 25. lief. [P -i-l C 2] 

Gopi Nath Kunzru and Shah Jamil 

Alam — for Applicant, 

K. N, Katju—iov Opposite Party. 
Kendall, Ag* C. J. — This is an applica- 
tion for leave to appeal to His Majesty 
in Council from an order passed by 
a Bench of this Court rejecting an 
application for a review of judgment. 
It is admitted by Mr. Kunzru, who 
appears in support of the present ap- 

plication, that if 

all it must be under Cl. (c), 

Civil P. C., and not Cl. (a) or (bj of 
that section, that is to. say, should 
have to certify that it is a fit case 
tor appeal to Mis Majesty m Council. 

The circumstances in which the ap- 
plication for review was made arc these. 
The applicant was the . defendant in 
a mortgage suit, and the issue on which 
he iTd failed both in the tnal Court 
and on appeal m the High Court 
in regard to a payment of Rs 9,000 
6aicl to Have been made to the plaintiif-. 


and said by the defendant to have- 
been entered in the plaintiff’s account 
books relating to money lending. Dur- 
ing the proceedings the defendant sum- 
moned the account books of the plain- 
tiff but the plaintiff died during the- 
progress of the suit, and his son, who 
was brought on to the record as his 
representative, denied the existence of 
the account books. Subsequently the- 
defendant discov'ered that some ac- 
count books had been filed by the 
original plaintiff in some other litiga- 
tion and had been in the possession of 
a receiver, but tliat they luad been 
subseouently returned by the Court to» 
the plaintiff’s son. His contention m 
making his application for review was, 
not that those account books contained: 
any definite entry which would show 
the payment of Rs. 9,000, but that the- 
mere fact that the account books ex- 
isted showed that the plaintiff or the- 
plaintiff’s son had been intentionally 
keeping them back, and this woulfi 
have enabled the defendant to ask the- 
Court to make a presumption that 
there was evidence in the account 
books which would have been against 

the plaintiff’s interest. 

It will be seen therefore that the 
defendant was unable to plead before 
this Court that he had discovered new 
and important matter, and this was 
one of the grounds on which the ap- 
plication for review was dismissed. We 
have however now to consider whe- 
ther the issue raised is one that we 
could certify as being a fit one for 
appeal to His Majesty in Council. It 
must be conceded that such an issue 
would have to be one of general im- 
portance. The criterion has been laid 
down by Lord Hobhouse in the case 
of 23 All 227 (1), where he remarked 
that Cl. (c). S. 109, Chul P. C.: 

"is clearly intended to meet special cases; such 
for example, as those in which the po int in dis 
pute is not measurable by money, though it 
may bo of great public or private iipportance. 
To certify that a case is of that kind, though it 
is left entirely in the discretion of the Court, i| 
a doubtful process which could not be performed- 
without special exercise of that discretion, evi- 
nced by the fitting certificate." 

In a later case. 1921 P C 25 (2). 
Their Lordships of the Pnvy CoiuicU 
remarked that the certificates given 
under Cl. (c), S. 109 are of g^t 

consequence, that they seriously affect 
the rights of litigant parties, and that 
thev ought to be given in such a torm 

1. Hanarsi Prasad v.“ Kashi 

(1901) 23 All 227=28 1 A 11=7 bar 825 (P 0).- 

2. Eadbakrishna Ayyar v. Swaminatha Ayyac 

1921 P C 25=60 I G 85=48 I A 81=44 Mad- 

293 IP C). 
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that it is impossible to mistake their 
meaning upon their face, and in that 
case special leave to appeal was given 
on the ground that an important ques- 
tion of law affecting the whole com- 
niunity was raised, which had not 
hitherto been the subject of judicial 
interpretation. It was further re- 
marked: 

'*There are questions, as for example, those 
relating to religious rights and ceremonies, to 
caste and family rights, or such matters as the 
reduction of the capital of oompanies as well as 
questions of wide public importance in which 
the subject matter in dispute cannot be reduced 
into actual terms of money. 

Sub S. (c), S. 109. Civil P. C., contemplates 
that such a state of thing exists, and R. 3, O. 45 
regulates the procedure.'’ 

Such being the grounds on which 
their Lordships have held that an ap- 
peal may be certified under Cl. (c), 
S. 109. we are clearly of opinion that 
the circumstances of the present case 
do not justify us in giving such a 
certificate. The application is there- 
fore dismissed with costs. 

K.S. Application dismissed, 
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Special Bench 

Thom, Iqbal Ahmad and Allsop, JJ. 

An Advocate Cawnporct In the matter 
of. 

Misc. Case No. 65 of 1934, Decided 
on 2l8t January 1935. 

(a) Practice — Judge must not be presumed 
to entertain feelings of hostility to person 
who appears before him either as civil liti- 
gant or as accused. 

Per Thom, J — Because an accused person ap- 
pears before a Judge in his Court it is the ludi- 
crous to suggest that that Judge should be pre- 
sumed to entertain towards him any feeling of 
hostility or that the Judge, impelled by malice, 
would pursue the party into hi.s private life and 
use his influence to prejudice the party and 
undermine his interests or defeat bis legitimate 
intention. [P 427 G 1] 

— (b) Legal Practitioner — Counsel is not 
entitled to frame serious charge against 
party unless he is in possession of admissible 
and relevant evidence -But he need not test 
truth of witnesses whom he intends to put 
into witness-box — Pleadings. 

"Per Thom, J . — No counsel is entitled to frame a 
serious charge against a party to a litigation u nless 
he is in possession of admissible and relevant evi- 
dence upon which, if accepted, counsel could 
reasonably ask the Court to hold the allegations 
true. It may well be that the evidence in sup- 
port of the allegations is untrue and it is cer- 
tainly not the duty of a counsel in the ordinary 
course to test the truth of the witnesses whom 
he intends to put into the witness-box: but at 
the conclusion of the evidence which he has led 
he should be in a position to submit as a reason- 


able proposition to the Court that the evidence 
which he has led if accepted establishes the allega* 
tions for which he had made himself responsi- 
ble. If he is not in possession of such evidence 
to support them he is not entitled to make grave 
and serious allegations. [P 429 O 1, 2] 

(c) Legal Practitioner — Too rigid test of 
conduct of counsel in drafting pleadings 
should not be emphasized — Only test is that 
allegations made should not appear mani- 
festly reckless and unfounded — Pleadings. 

Per Iqbal Ahmad, J . — It is imperative in the 
interest of administration of justice that too- 
rigid a test of the conduct of an advocate in the 
matter of drafting pleadings should not be 
emphasized and that the test should be such as- 
not to deter a counsel from fearlessly placing 
before the Court such allegations as their clients- 
instruct them to make, sc long as those allega- 
tions do not appear manifestly reckless and un- 
founded. It is no doubt the duty of counsel to- 
use their bwn judgment, experience and discre- 
tion and not to make irrolovaut or unduly in- 
sulting allegatims in the pleadings; but it is- 
equally their duty to embody the case of their 
clients in the pleadings fearle.ssly, provided the 
instructions received from the clients justify the- 
case embodied in the pleadings. While on the 
one hand a counsel is expected to be careful and 
not reckless in drafting the pleadings ho cannot- 
on the other hand, assume the role of a Judge 
and refuse to embody allegations that his client 
instructs him to make unless and until he has 
examined the evidence on the subject. A counsel 
is in one sense the mouthpiece of his client, but 
he doos not guarantee or pledge himself for his- 
client's veracity. [p 433 O 2] 

^ (d) Legal Practitioner — Counsel is not en- 
titled to make scandalous and serious allega- 
tions against fellow citizen unless he haa 
some basis upon which those allegations can 
be grounded — Pleadings. 

Per Allsop, J . — On the one hand counsel must 
look to the interests of bis clieut and not be 
deterred by fear or favour from making any 
allegations which in his interests it is neces- 
sary for him to make. On the other hand, he- 
cannot take shelter behind his client and claim 
to be an entirely irresponsible instrument in his 
client’s hands. There remains in him a duty 
and an obligation to his fellow citizens and he- 
is certainly not entitled to make scandalous and 
serious allegations against those fellow citizens 
unless he has some basis upon which the allega- 
tions can be grounded. [P 433 C 2; P 434 C 1] 

(®) Practice — High Court generally ac- 
cepts finding of Bar Council — But it is not 
bound to do so — Bar Council. 

Per Thom, J . — Usually the High Court will 
accept, especially when there is no objection pre- 
ferred by the Government Advocate, the finding 
of the Bar Council. But it is not bound by and 
in certain cases ought not to accept the finding 
of the Bar Council. [P 429 C 2J 

B. S. Darbari — for Applicant. 
Muhammad Ismail — for the Crown. 

Thom, J. — On 24th January 1934, no- 
tice was ordered by this Court to go 
to Mr. C to ishow cause why he 
should not be proceeded against for 
professional misconduct. 
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For some reasons or other notice did 
not go to Mr. C. but the matter of the 
conduct was referred for enquio’^ 
the Bar Council. The Hon’ble the 
Chief justice appointed a Com^-ttec 
•consisting of Mr. P, L. Benerji, Dr. 
N. C. Vaish and Mr. Murli Manohar, 
to enquire into Mr. C’s conduct. Mr. C’s 
conduct in connection with a certain 
case had been adversely commented on 
by the learned Judge who directed 
that notice should go to him on 24th 
Jajiuary 1934. 

The facts may be briefly stated 
They are fully set out in the report 
■of the Bar Council Committee. Mr. 
W. C. dc Noronha, a ci’izen of Cawn- 
pore died upon 23rd November 1932. 
After his death an applicatioi\ for let- 
ters of administration with a copy of 
the will of the deceased, dated 20th 
November 1932. was made on 2nd May 
1933.. in the High Court by Mr. W. 
C. dc Noronha, a son of the deceased. 
One Mrs. Peters, who, it appears, had 
Tiursed Mr. Noronha through the long 
illness that preceded his death ^entered 
a caveat upon 17th July 1933. Mrs. 
Peters opposed the grant of letters 
of administration to the applicant, filed 
a written statement in support of her 
allegations against the grant of let- 
ters of administration. It is unneces- 
3 arv at this stage to go into the his- 
tor>^ of this written statement. The 
learned Judge before whom the appli- 
cation was made did not consider ^bat 
the written statement complied wth 
the provisions of the Code of CiviJ 
Procedure and he directed that a pro- 
per written statement be filed by coun- 
sel for Mrs. Peters. In compliance 
^vith the direction of the learned Judge 
a written statement was filed upon 24th 
November 1933. In this staternent 
there are certain charges made against 
the sons and son-in-law of the late 
Mr. Noronha and against Mr. Lyde, 
^vho was then joint Magistrate in 
CawnpoTC. and Mr. Bhasin, an advo- 
cate practising in Cawnpore. These al- 
legations have been grouped under tour 

heads: (1) Conspiracy, (2) 

(3j Undue influence, and (4) Murder. 
In their report the Bar Council com- 
mittee stated: 

“ There ciin be no doubt that allogations o£ 
eonspiraev loig^ry, and murder "'ero made 
against the sons and son-in-law of the late 
•Mr. Noronha and that further undue 
^v:.s alleged against Mr. B- G.Ljde, Joint 
iralo of Cawnpore. and forgery against Jlr. tJba- 
sin an advocalo of Cawnpore.’ 

I do not consider it necessa^ to 
deal with the evidence upon which the 
clrir^^es of undue influence against the 


isons and sons-in-Iaw of the late Mr. 
Noronha were based. In my opinion 
Mr. C, who was Mrs. Peter’s legal 
adviser, and who accepts now full res- 
ponsibility for the charges made in the 
written statement, had undoubtedly in 
his possession sufficient materials to 
entitle him to make allegations of un- 
due influence against the sons and 
sons-in-law of the late Mr. Noronha, 
This Court is not asked at this stage 
to decide whether that evidence is suf- 
ficient to establish the allegation of 
undue influence, but, to my mind, there 
is no doubt whatever tliat Mr. C was 
in possession of information which en- 
titled him to make an allegation of un- 
due influence against the sons and 
sons-in-law of the late Mr. Noronlia. 
The charge of undue influence against 
the joint Magistrate and the charge 
of murder against the sons and sons- 
in-law of the late Mr. Noronha and 
the charge of forgery against Mr. Bha- 
sin stand however, in my judgment, 
in a different position. 

It is not disputed that upon 20th 
November 1932, the joint Magistrate 
went to the house of the late Mr. 
Noronha, that he remained in the house 
for a number of hours and that» be- 
fore he left, it was announced that 
Mr. Noronha had e.^ecuted a will. Mr. 
C maintains that he was entitled to 
make the charge of undue influenp 
against the joint Magistrate on the 
following facts, viz: firstly, Mr. No- 
ronha liad been an accused person 
shortly before the execution of the 
will on 20th November, in the joint 
Magistrate’s Court; secondly, he was 
on terms of friendship with Mr. No- 
ronha’s sons, thirdly, he remained for 
’a long time in the house of the late 
Mr. Noronha on the date upon which 
the will is alleged to have been exe- 
cuted; fourthly, subsequent to the exe- 
cution of the will he returned to the 
sons of Mr. Noronha the keys, the 
Bible and the despatch case, which he 
had taken from Mr, Noronlia’s house 
on 20th November 1932, and which he 
had upon that date or upon the fol- 
lowing day deposited with the Cliar- 
terecl Bank in Cawnpore. These facts, 
which are not in dispute, constituted 
in Mr. C’s view sufficient grounds up- 
on whii h to prefer a charge of undue 
influence upon a judicial officer. Hav- 
ing given this matter my fullest con- 
siderations I am unable to agree. It 
has been assumed that there was sor^ 
hostility on the part of Mr. Lyae 
towards Mr. Noronlia because Mr. iNo- 
ronha had been an accused person in. 
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his Court. I refuse to give judicial 
approval to the theory that a Judge 
must be presumed to entertain feelings 
of hostility to persons who appear be- 
fore him either as civil litigants or 
accused in his Court. If that theory 
had any support in fact then His Ma- 
jesty’s Judges would probably consti- 
tute the most hostile section of the 
human race. Because an accused per- 
son appears before a Judge in his 
Court it is ludicrous to suggest that 
that Judge should be presumed to en- 
tertain towards him any felling of hos- 
tihty or that the Judge, impelled by 
malice, would pursue the party into 
his private life and use his influence 
to prejudice the party and undermine 
bis interests or defeat his legitimate 
intentions. 

It is true that Mr. Lyde remained 
for some considerable time in the house 
of th? late Mr. Noronfha on 20th Nov- 
ember 1932, during which period the 
will was executed. There does not ap- 
pear however to have been any at- 
tempt on the part of the joint Magis- 
^tate to conceal what he was doing 
whilst in Mr. Noroiiha’s house. Ac- 
cording to the evidence which was in 
the possession of Mr. C, the joint Ma- 
.gistrate sent for the Ci\dl Surgeon in 
order that it might be ascertained whe- 
ther Mr. Noronha was in a fit state 
to execute a will. According to the 
•evidence of Mr. C’s own witnesses, 
.two of them at least, if their state- 
ments be true, were actually in the 
room when the joint Magistrate and 
Mr. Bhasin were endeavouring to take 
• down at Mr. Noronha’s dictation the 
will which .is alleged to have been exe- 
cuted on that date. It is a matter 
of admission that Mr. Noronha was 
’then in a very weak state. His death 
'Occurred three days later and it is 
•well known to those who have ex- 
perience in the framing of wills, that, 
to take the instructions from a man 
who is upon the point of death, who 
.is in a very weak condition and who 
has a large amount of property, is 
xi task which cannot be completed wi- 
thin a short period, Mr. C himself 
’knew that when Mr. Noronha’s earlier 
will was executed in Simla on 30th Sep- 
tember 1930, when Mr. Noronha was 
in full possession of his senses and 
faculties and when he was suffering 
'from no incapacity, it took him four 
■or five hours to convey the instructions 
:in regard to the execution of the will. 

It is a matter of admission that af- 
ter the alleged execution of the will 
rthe joint Magistrate removed from the 


house the keys, the Bible and the des- 
patch box alread>r referred to. If be 
had been acting in concert with the 
sons, he would not have removed 
these articles. Not only does he re- 
move them but he deposits them at 
the Chartered bank and he does it 
with the knowledge of tlie District 
Judge. According to Mr. C the des- 
patch box was supposed to contain 
the will and the trust deed, which 
were executed on 30th September 1930, 
under which the sons of Mr. Noronha 
took no part of Mr. Noronha ’s estate. 

t upon a subsequenjt date 
the keys and the despatch box and 
the Bible were return.^ to Mr. No- 
ronha’s sons. The joint Magistrate 
however did not act in this matter 
ex proprio motu; he acted under the 
direction of the District Judge. The 
District Judge held that he had no 
jurisdiction in the matter and suggest- 
ed that these articles should be re- 
turned to those who were Mr. 'No- 
ronha’s^ legal representatives and who 
took his estate under the will which 
was executed on 20th November 1932. 

Now upon these facts I find it im- 
possible to hold that any responsible 
counsel was entitled solemnly to as- 
severate in a written statement that 
this judicial officer had been guilty of 
the offence of bringing undue influence 
to bear upon a weak and feeble old 
man who was on the point of death. 
Undoubtedly Mr. Lyde’s conduct 
throughout quite legitimately could 
have been made the ground of cross- 
examination. If he had been cross- 
examined upon his conduct on 20th 
November 1932, I have not the 
slightest doubt that he would have 
been able to give a satisfactory expla- 
nation of the facts. Counsel would have 
been entitled to cross-examine, but T 
am clearly of the view tliat counsel was 
not entitled to frame against him so 
grave and so serious a charge upon the 

information which was in his posses- 
sion. 

With regard to the charge of mur- 
der the position of Mr. C is weaker 
stUl. It is quite clear from the in- 
information which has been laid be- 
fore us during the hear- 
ing of this matter that Mr. C himself 
entertained grave doubts as to the pro- 
priety of framing a cltarge of murder 
So far as I am able to judge from 
the information before us, the only 
two persons \Wio ever stated that Dr. 
Noronha and Dr. D ’Silva murdered the 
late are Mrs. Peters and 

Mr. C himself. Mrs. Peters obviously 
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could not speak of her own know- 
ledge of what took place on the night 
before Mr. Noronha died. Her sug- 
gestion is that under the guise of an 
operation Dr. Noronha and Dr. D'Silva 
mur'hered the late Mr. Noronha. She 
was not prresent at the house at the 
time. Neither was Mr. C and when 
they make allcgaiioms of mudrer there- 
fore they make them upon the evi- 
dence of witnesses who wore able to 
speak of their own knowledge a-s to 
what took place upon 22nd November 
• — the day before Mr. Noronha died. 
Only two witnesses give first hand in- 
formation upon this matter, firstly. Mr. 
Bhagwan Din Misra, and, secondly, a 
nurse Miss Sarah Thomas. In his 
statement to Mr. C Bhagwan Din 
Mi.sra does not in terms state that 
he was present when any operation 
was performed. It is a fair inference 
from the expression \vliich he does 
use however that he was present. The 
matter is however not free from doubt. 
He does say that an operation 
was performed and tlrat shortly after- 
wards Mr. Noronha became unconsci- 
ous and that he never recovered con- 
sciousness. Miss Sarah Thomas states 
that she was mirse in attendance up- 
on Mr. Noronha and that Dr. Noronha 
and Dr. Silva performed an operation 
upon the late Mr. Noronha the night 
before he died. In her statement 
to Mr. C she does not suggest that 
these two doctors murdered Mr. No- 
ronha. 

There are two significant facts which 
tell very heavily against Mr. C. One 
is that he did not ask either Mr. 
Bhagwan Din Misra or Miss Sarah 
Thomas if they were present when the 
alleged operation is said to have been 
performed. The second is that he did 
not ask cither of these witncsscss what 
was the nature of the operation which 
was performed. From Mr. C’s state- 
ment to us it appears clear that he 
had entertained the suspicion, having 
taken the stalcmcnts of these two 
witnesses that murder had been com- 
mitted. Fventually he cHd make a charge 
of murder in the written statement. 
Before making it he did not consider 
it worth while to elucidate the matters 
to which 1 have referred. Before he 
framed the most serious charge which 
ran be brought against any citizen, 
he did not think it worth while to 
send for these witnesses and a-sk 
them if they were present when the 
oi^eration was performed and what was 
the nature of the operation. Mr. C 
explains tliat it was in the interests 


of the son-s of Mr. Noronha that Mo*,. 
Noronha should die before he revoked' 
the will which he is alleged to have* 
executed on 20th November, and he 
further states that, according to the* 
information which he had, Mr. Noron- 
ha was likely to revoke the deed which, 
lie had executed upon that date. That 
may well be so, but upon so slender 
a foundation he i.s not entitled to pre- 
fer a charge of mudrer. and I must 
frankly say that I am amazed that any 
responsible counsel could have, upon) 
this flimsy evidence, framed so seri- 
ous a charge. 

Allegations of forgery were made ini 
the written statement. These allega- 
tions were made against the sons, 
and sons-in-law, of Mr. Noronha and 
against Mr. Bhasin, who was present 
when the will was alleged to have beem 
executed. There is no doubt now that 
a document. ..which purported to be^ 
a will was executed on 20th November 
1932. It is further within our knowledge- 
that upon that date Mr. Noranha was 
in such a weak state that he was un- 
able to afiix his usual sigriature to the 
will and that instead of 
his signature his thumb mark appears, 
thereon. The only evidence or infor- 
mation upon which the charge of for- 
gery was framed appears to liave beeni 
a story that shortly after Mr. Noronha. 
died his thumbs were found to be 
black, and further, that one of Mr. No- 
ronha’s sons was seen to have two 
foolscap pa es wl ich were halnk but had 
thumb marks affixed to them shortly, 
before Mr. Noronha died. Upon that 
evidence I am clearly of the view that 
Mr. C was not entitled to pre- 
fer a charge of forgery against a bro- 
ther practitioner or indeed against any 
one. In the course of their report the 
Bar Council Committee referred to a 
decision of a Full Bench of 
the Allahabad High Court in 
1924 All 253 (1) and the Com- 

mittee appear to have accepted the- 
statement of the law in that case. The 
passage referred to by the Committee 
is as follows: 

“ ^leinbers of tlio legal profession are under no- 
duty to tlioir clients to raake grave and scan* 
dalous charges either against Judges or the’ 
opposite parties on the mere wish of their clients, 
They are not puppets compelled to obey the 
dictates of their clients whore matters of good 
faith and honourable conduct are concerned. 
They are responsible to the Court for the fair and 
honest conduct of a case. They are not merO’ 
agents of the man who pays them, but are act" 
ing in the administration of justice, and itv 



Xh re, Dwark-i Prasad, 1924 All 253 — 81 I 01 
177=25 Ct L J 689=4G All 121 (P B). 
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matters of this kind they are bound to exercise 

independent judgment and to conduct them- 
selves with a sense of personal responsibility. If 
they fail to act with reasonable care and caution 
they are unfit to enjoy the privileges conferred 
^pon them by law and serious breaches must be 
•visited with punishment.** 

So far ajs it goes, with respect, this 
appears to me to be a statement of 
the law which is unchallengeable. It is 
an axiom which no one will challenge 
that in the conduct of a case a coun- 
sel ought to act with caution and with 
•circumspection. Mr. C however in sup- 
port of his position referred to another 
Full Bench decision of this Court re- 
ported in 1925 All 641 (2) and relied es- 
pecially upon a passage in the judg- 
ment of the learned Chief Justice which 
is as follows: 

A counsel is entitled to accept the instruc- 
tions of the client subject to this, that as a 
matter of prudence and for one’s own reputa- 
tion, it is not well to associate oneself with 
Teckless charges of fraud and criminality or to 
indulge in abuse; and counsel should explain to 
•clients that these charges, if unproved, gravely 
injure the case, and prejudice the Judge. 
Counsel is not supposed to go hunting here there 
: 2 bnd everywhere to test by extraneous circum- 
stances the veracity of his client. It cannot be 
•done nor is it the practice to do it.” 

In my judgment this statement of 
the law in no way conflicts with the 
earlier statement contained in the de- 
cision in the case reported in 1924 
All 253 (1). Most assuredly a coun- 
sel is not expected to conduct an in- 
<imry into the statements made by his 
<jdent. But when the client makes a 
statement upon facts which cannot 
possibly be within his own knowledge, 
then it is undoubtedly the duty of 
counsel before he makes an allegation 
based on the information supplied by 
the client in a written istatement to 
discover if there is evidence in sup- 
port of this allegation. He is entitled 
to accept his client’s statement of 
facts so far as these facts may be 
within the knowledge of the client. 
But if his client desires him to frame 
serious and grave charges in a writ- 
ten statement then undoubtedly it is 
the duty of the counsel before he does 
so to satisfy himself that there is rea- 
sonable evidence forthcoming in sup- 
port of these , allegations. It is some- 
what difficult to lay down a general 
rule which will operate fairly in every 
case, but I think this at least may 
be stated; no counsel is entitled to 
frame a serious charge against a par- 
ty to a litigation unless he is in pos- 
session of admissible and relevant evi- 

2, Vakil, In the matter of, 1925 All 641=83 I O 

179=47 All 729. 


dence upon which, if accepted, courusel 
could reasonably ask the Court to hold 
the allegations true. It may well be 
that the evidence in suppc^ of ^e 
allegations is untrue and it is certain- 
ly not the duty of a counsel in the 
oirdinary course to test^ the truth of 
the witnesses whom he intends to put 
into the witness box but at the con- 
clusion of the evidence which he has 
led he should be in a position to sub- 
mit as a reasonable proposition to the 
Court that the evidence which he hasi 
led if accepted establishes the allega- j 
tions for which he had made himself 
responsible. If he is not in possession 
of such evidence to support them he 
is not entitled to make grave and se- 
rious allegations, such as are contain- 
ed in the \vTitten statement which was 
filed by Mr C on behalf of Mrs. Pe- 
ters. The Bar Council Committee up- 
on a consideration of the information 
which was in Mr. C’s possession when 
he framed the cliarges already re- 
ferred to concluded by stating: 

Wo are of opinion that Mr. C did not act 
recklessly and without sufficient care. On the 
contrary we are of opinion that having regard 
to the circumstances of the case and the in- 
structions of his client he was justified in ap- 
proving the written statement and that he 
could not consistently with his duty to his 
client and in her interests do otherwise.” 

So far as the charges of undue in- 
fluence against the joint Magistrate, 
forgery against Mr, Bhasin and murder 
against the sons and sons-in-law of 
the late Mr. Noronha are concerned, 

I am unable to agree with the con- 
clusion of the committee. Without re- 
servation, and without qualification I 
must say that in my judgment the 
finding of the Bar Council committee 
upon these charges is not justified. I 
am aware that usually this Court will 
accepts especially when there is no ob- 
jection preferred by the learned Gov- 
ernment Advocate the finding of the 
Bar Council. This Court however is 
not bound by and, in my view, in 
this case the Court ought not to ac- 
cept the finding of the Bar Council so 
far as that finding relates to the three 
charges mentioned above. Having gi- 
ven the matter my fullest considera- 
tion I am of opinion that as counsel 
for Mrs. Peters in her opposition to 
the application to the letters of ad- 
ministration upon the will of the Idte 
Mr. Noronha. Mr. C did not act with 
that caution, circumspection and pro- 
priety with which he should have act- 
ed, especially having in view the very 
serious charges which were contained 
in the written statement which he fil- 
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more than two weeks before his deaths 
It is common ground that the rela- 
tions of Mr. Noronha with his sons- 
were very bad siace 1924 and the sons^ 
were living separately from the fa- 
ther. In this connection it may be 
pointed out that in the family Bible 
there are entries about the four sur- 
viving sons to the effect that they were- 
disowned by Mr. Noronha “as most, 
unfaithful and ungrateful.” Mrs. Pe- 
ters on whose instructions the ^VTit- 
ten statements, the subject of charge, 
were prepared by Mr. C is proved to- 
have been on terms of great inti- 
macy with the late Mr. Noronha for’ 
several years, and she used to visit 
Mr. Noronha during his last illness till 
14ih November 1932 and was looking 
after and nursing him in his illness. 
It is admitted tliat the sons came to 
live in the house of Mr. Noronha on 
14ih November 1932 and continued to 
live in the house till the date of his 
death. The sons prevented Mrs. Pe- 
ters from entering the house 
they came to live there; We also nnci 
that on 19th November 1932. the sons 
or the sons-in^law of Mr. Noronha ^^9 
possession of his keys and when 1^1^* 
Noronha came to know of this tact, 
he was upset, and desired that the 
Collector should come to his house. 
The parlies in the testamcntaiy case 
were at variance as to the reasons ^hy 
Mr. Noronha desired to see the Col- 
lector but, for the purposes of the 
present case, it is immatciial to deal 
with the merits of the respective con- 
tentions of the parties on the point. 

It is admitted on all hands that on 
20ih November 1932. Mr. Lyde came 
lo the house of Mr. Noronha at about 
12 noon and stayed there till about 
7 p. m.. and it is alleged that dur- 
ing this interval a will was prepared 
by Mr. Bhasin advocate on instruc- 
tions received from the late Mr.^ No- 
ronha and was faired out and signed 
by Mr. Noronha and attested by wit- 
nesses. The genuineness and validity of 
this will was challenged by Mrs. Pe- 
ters in the testamentary suit referred 
to above. Mr. Lyde took with him the 
attache case and the Bible from the 
house of Mr. Noronha and deposit- ^ 
cd the same in some bank. There is 
no evidence before us as regards the 
events that took place on the 21st 
November. On 22nd November one 
Major Tee who was a friend ot JVLr. 
Noronha visited him and it appears 
from his statement, that lias been exm- 
bited in the case, that during the 
course of tlxc conversation that ne had 


ed. In my judgment Mr. C has not 
acted ill this matter consistently with 
his duty to the Court and in conso- 
nance with the high traditions of the 
legal profession. 

The Bar Council Committee hold 
that Mr. C has not been guilty of 
protessional misconduct. I do not agree 
with that finding. I understand tliat 
my learned brothers are in agree- 
ment that in any event no punitive 
order should be passed. On this ques- 
tion I do not propose to dissent and 
having stated my view on the matter 
I do not suggest in the circumstances 
that this Court should take any ac- 
tion against Mr. C. 

Iqbal Ahmad J- — I regret I am un- 
able to agree with the obseiwaiions 
made by my learned brother who is 
presiding over this Bench as. after giv- 
ing the matter my best considcrlation, 
I have come to the conclusion tliat the 
finding recorded by the Bar Tribunal 
“that Mr. C did not act recklessly 
and without sufficient care” is per- 
fectly correct. Indeed having regard to 
the circumstances of the case, to which 
reference shaU presentlv be 

have no hesitation m holding that Mr. 
C was iusiiricd in drafting the writ- 
ten statcmeiU-s on behalf of his client 
in the terms ihat^ he end. and that 
consistently with hjs duty to his client 
he could not do oi hcrwise. The charge 
against Mr. C was that in the wr.t- 
ten statement drafted by him in tes 
tamentary suit No. 2 of 1933, on be- 
half of {he objector Mrs. Peters he 

made accusations of conspiracy, for- 
gery and murder against the petitioner 

and certain others and the ^ 

undue- influence against Mr. L>de, tj 

City Magistrate of Cawnpore miaVn 
char-c of forgery against Mr. Bhasin, 
an advocate of Cawnpore. wiithout ^i- 
fiMving himself that there was 
deiKC to support the charges, and he 
was thereby guilty of professional mis- 

conduct. to appreciate the finding 

recorded by the Bar Tribunal that the 

lakhs '"Mr. Noronha was at the time 
of Ms death an old man of over 70 
-c of OPC and was suffering from 

diabetes and it appears from the state- 
ciiaocte . Clyde the then Civil 

Surgeon^ of Cawmpore tliat he had two 
Socles and his condition was grave 
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with Mr. Noroiiha the latter told Ma^ 
Tee that he liad never executed 
any will on the date on which he was 
alleged to have done so. 
One of the sons of th^ 
late Mr. Noronha filed an application 
for letters of administration with a 
copy of the will of the deceased dated 
20th November on 2nd May 1933, in 
this Court. A caveat was entered by 
by Mrs. Peters and on 17th August 
1933 .a written statement was filed on 
her behalf. The written statement is 
very brief and is divided into 3 para- 
graphs. We are not concerned with 
paras. 1 to 7 of the written statement. 
It is stated in para. 8 that: 

“ tbe affidavit dated 3lst July 1933 contain 
all true facts in controversy and it may be 
treated as a part of my written statement.” 

The affidavit referred to in this para- 
graph is the affidavit of Mrs. Peters 
and in tliat affidavit the charges of 
conspiracy, forgery, murder and un- 
due influence are set forth in great 
detail. The learned Judge who heard 
the testamentary case was of the opi- 
nion that the written statement and 
the affidavit were “hopeless for the 
purpose for which they are filed.” The 
learned Judge accordingly granted 
leave to counsel for Mrs. Peters to 
amend the written statement or to en- 
tirely redraft it if he so wished. 
Several amended and additional writ- 
ten statements were thereafter filed on 
behalf of Mrs. Peters, and Mr. C 
takes full responsibility with res- 
pect to having drafted the same. 

The question that we liave to con- 
sider is whether Mr. C did act reck- 

d without sufficient care in 
drafting the written statements men- 
tioned above and \vh<?ther he was guilty 
of professional misconduct in having 
drafted the written statements in ac- 
cordance with the instructions given to 

client. It is not disputed 
that the written statements were com- 
pletely in accordance with the instruc- 
tions given to Mr. C by Mrs. Pe- 
ters. The question therefore remains 
whether Mr. C did recklessly and wi- 
thout taking sufficient care embody 

conspiracy etc., in 
the written statements and was there- 
by guilty of professional misconduct 
After having considered the facts of 
the case I have no hesitation in 
answering the question in the ne^^a- 
tive. 

It is abundantly proved from the 
i^tenals, to which detailed reference 
has been made by the Bar Tribunal in 
«« findmg. that Mr. Noronha had got 


a will prepared at Simla in 1930 by. 
Mr. Beven Petman a Barrister of La- 
hore and that he had by that will- 
devised the major portion of his pro- 
perties for charities and had be- 
queathed two houses and a sum ol: 
Rs. 50,000 and a further allowance of 
Rs. 100 for life to Mrs. Peters. In 
the course of his submissions Mr. C 
suggested that tliat will was probably 
in the attache case and was remov- 
ed by the sons, and I am not pre- 
P^red to say that the suggestion is. 
without force. There is also some evi- 
dence to show that along with the 
will Mr. Noronha executed a deed of 
trust for putting into immediate ope- 
ration the clauses of the will as regards 
the bequest in favour of charity, so 
as to set at rest all objections to the 
validity of the will because of its non- 
registration. It is worthy of note that 
that no portion of the property was 
devised by this will in favour of the 
sons. The disputed will of 20th Nov- 
ember 1932, no doubt also purported! 
to devise properties of considerable va- 
lue for charities, .but the suggestion 
on behalf of Mrs. Peters in the testa- 
mentary suit was — ^and there was con- 
fijderable force in the suggestion — that 
the provision as to that charitable gift 
was illusory and designed to leave the 
cnt'ire estate of the deceased to the 
sons as the provision to cliarity was 
void. 


was 
Lyde till 
case was 
We fur- 
filed bv 


evidence that the late 
Mr. Noronha was an accused in a case 
under S. 379, Penal Code, that 
pending m the Court of Mr 
17th November 1932. That 
compromised on that date, 
ther find from the affidavit 
Mrs. Peters in this Court in the testa- 
mentai-y suit that one of the sons and 
a son-in-law of Mr. Noronha performed 
an operation on Mr. Noronha on 22nd 
November and Mr. Noronha died the 
iie.xt morning. The following undisput- 
ed tacts were therefore before Mr. C 
before he drafted the written state- 
ments: (1) Mr. Noronha was dis- 
pleased with his sons and had turned 
them out of his .house and disowned 
them so far back as in the year 1924. 
(2) In the year 1930 he Iiad executed 
a will with all due publicity beqeath- 
ing the major portion of his proper- 
ty for chanty and had also by 
same wiU devised two houses and a 
sum of Rs. 50.000 to Mrs Peters 

had totally disinherited ?he son| 

There is absolutely no suggestion and 
much less any evidence of any recon- 
ciliation between the father Ld ?he 
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sons prior to 14th November 1932. (4) 
The sons either effected an entr>^ in 
the house of Mr. Noronha contrary to 
his wishes or came to live in the 
house witli his consent on 14th Novem- 
ber 1932. (5) From the lime that the 
sons came to live in the house of Mr. No- 
ronha Mrs. Peiers was not allowed to 
filter the house. (6) There is no evi- 
dence to show what led to Mr. No- 
ronha to change his mind between the 
14th November and 20th November — 
the date on which the will is alleged 
to have been executed. (7) The will 
is alleged to have been executed at 
a lime when a Magistrate of Ca^^m- 
pore before whom only three days 
before the alleged execution of 
the will the testator figured as an 
accused in a case under S. 379, Penal 
Code, was present, (8) There is no 
explanation as to why Mr. Lyde had 
to remain in the house of Mr. Noron- 
ha for about 7 or 8 hours. (9) No at- 
tempt was made to deposit the will 
in the office of the District Judge 
Cawnpore, during the lifetime of Mr. 
Noronha. (10) Even the ordinary pre- 
caution, that is usually taken when 
the testator is in such a weak statcl 
of health as Mr. Noronha was, of 
getting the will registered, was not 
taken. (11) A respectable manlike Ma- 
jor Tee had given a 'tatement in writ- 
ing to Mr. C that the testator denied 
having executed a will in favour of the 
sons. (12) One day before the death 
-of Mr. Noronha an operation was per- 
formed by one of the sons who was 
one of the legatees under the will and 
the testator did not survive the ope- 
ration for more than 12 hours. (13) The 
operation was performed on a patient 
who was suffering from chronic dia- 
betes without taking the civil surgeon 
into confidcncic. who. it is admitted, 
was treating the patient during his 
last illness. (14) After the death of 
Mr. Noronha his thumb was found 
besmeared with ink. 

Tlie facts noted above speak for 
themseh’cs and comment is superflu- 
ous. Apart from these facts Mr. C had 
the statements in writing of Bhagwan 
Din Misra, the record-keeper, in Mr. 
Noronha’s firm, and of Ghani, a per- 
sonal servant of Mr. Noronha, and of 
Mi-ss Thomas who was a nurse in at- 
tendance of Mr. Noronha during the 
relevant period, and these statements 
did support the charges of conspiracy, 
etc., embodied in the affidavits of Mrs. 
Peters. Over and above these state- 
ments there were the affidavits of Mrs. 
Peiers clearly formulating the charges 


of conspiracy, etc., mentioned above. 
In view of the factis and materials 
noted above Mr. C was, in my judg- 
ment not only justified, but clearly 
in duty bound to make the allegations 
that are embodied in the written state- 
ments. The measure of the responsibi- 
lity of a counsel in drafting pleadings 
is set out in the Full Bench decision 
reported in 1925 All 641 (2). It was 
observed in that case that: 


“ a client who consults a counsel and who re- 
quires a plaint or written statement to be draf- 
ted instructs the counsel as to the facts of the 
desired document. It unfortunately does not 
always happen that those facts are true, but 
from the counsel's point of view that is not a 
material matter, and indeed if one looks at 
pleadings in cases generally it is obvious that a 
plaint and the written statement cannot both 
be true because an issue or issues arise out of the 
denials of the truth of the averments on one side 
or the other and that enables the case to be 
fought upon clear lines. A counsel is entitled to 
accept the instructions of tbo client subject to 
this, that, as a matter of prudence and for one’s 
own reputation, it is not well to associate poe- 
self with reckless charges of fraud and crimi- 
nality or to indulge in abu^o; and counsel .should 
explain to clients that these charges, if unpro- 
ved. gravely injure the case, and prejudice the 
Judge Co’nnsel is not supposed to go hunting 
here, there and everywhere to test by extraneous 
circumstances the veracity of his client. It 
cannot bo done, nor is it the practice to do it. 
Counsel base to depend upon the statement that 
the client makes, tbo penalty being that, if the 
client is not tolling the truth, he may be pro- 
hablv lose the case. In those circumstances the 
rule is that the client is entitled to have the 
particular document drafted according to the 
instructions given.” 


In the case before us Mr, C went 
icyond the standard laid down by 
;hcir Lordships in the case quoted 
ibcvc. Me insisted on the statements 
3 f the personal attendants and of cer- 
;ain subordinates of Mr. Noronha be- 
ng supplied to him before he con- 
sented to draw up the written state- 
ments. He took the trouble of going 
to Calcutta for the purpose 
,ng the statement of Major Tee. Mr. 
C read out all those statements to us 
ind. coupled with the facts j 

ibovc, those statements supplementea 
by the affidavits of Mrs. Peters did, 

in my judgment, afford 
lification for the charges of conspiracy, 
forgery, undue influence and murder in 
law" embodied in tl’o un-itten stat^ 
ments. The fact that the will of 20^ 
November 1932, was not executed tin 

about 3 days before the 
testator and was in favour of the sons 
who had been disowned by the testa 
tor as ‘‘ungrateful’* itself laid, .that, 
document open to grave suspicions. 
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The testator was at the time of the 
execution of the will admittedly ex- 
tremely weak and almost at the point 
■of death. He must have been, because 
of the carbuncle, in great physical and 
mental distress. The City Magistrate 
of Cawn.pore before whom only three 
days before the testator was an ac- 
cused in a theft case was present all 
through the time that tlie will is al- 
leged to have been drafted, faired out 
and executed. In view of these facts 
Mrs. Peters insisted that the charge 
-of undue influence should be embo- 
died in the written statement, and I 
am not prepared to hold that Mr. C 
could, as a responsible counsel, refuse 
to comply with the instructions of his 
client ^ in the matter. 

Similarly there were materials that 
did justify the charge of forgery. The 
fact of the nonregistration of the 
will coupled with the assertion that 
the thumb of Mr. Noronha was found 
besmeared with ink at the time of his 
death did constitute ample material for 
the charge of forger>". Again the charge 
-of murder “in law” cou^d not be cha- 
racterized as .reckless in the circum- 
stances of the present case. It may be 
that there was no such evidence before 
Mr. C as could bring the charge of 
murder home to the sons of Mr. No- 
Tonha if they were prosecuted in a 
criminal Court on that charge. But I 
cannot overlook the fact tl^t the 
written statement was being filed in 
a probate case and it may be that 
the allegation about murder “in law’' 
did not amount to more than this that 
the sons by performing an operation 
did precipitate the death of the testa- 
tor and, as such, could not take be- 
nefit under the will. In this connection 
reference may be made to the decision 
in (1914) PI (3). 

In my judgment the Full Bench deci- 
sion in 1924 All 253 Tl), has no ap- 
plication to the case before us. That 
was not a case in which this Court 
was concerned with pleadings drafted 
by a counsel. In that case a junior 
counsel made “disgraceful charge of 
unfairness against the Magistrate,” 
who was trying the case. The cliarge 
against the Magistrate appears to 
have been rnade by the counsel con- 
cerned on his o\vn responsibility. The 
observations of their Lordships who 
decided that Full Bench case must 
therefore be taken with reference to 
the facts of the case before their Lord- 


8. Hall, In the estate of Hall v, Knight an 
ter, (1914) P 1=83 L J P 1=5S S J 30=30 'I 
L R 1=109 L T 687. 
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ships and cannot govern the case be- 
fore us. 

I consider it^ imperative in the in- 
terest of administration of justice tliat 
too rigid a test of the conduct of 
an advocate in the matter of drafting 
pleadings should not be emphasized and, 
that the test should be such as not 
to dete-r a counsel from fearlessly plac-| 
ing before the Court such allegations 
as their clients instruct them to make, 
so long as those allegations do not ap- 
pear manifestly reckless and unfound- 
ed. It is no doubt the duty of counsel 
to use^ their o^vn judgment, experience 
and discretion and not to make irre- 
levant or unduly insulting allegations 
in the pleadings but it is equally their 
duty to embody the case of their 
clients in the pleadings fearlessly pro- 
vided the instructions received from 
clients justify the case embodied in the 
pleadings. While on the one hand a 
counsel is expected to be careful and 
not reckless in drafting the pleadings 
he cannot, on the other hand, assume 
the role of a Judge and refuse to 
embody allegations that his client in- 
•structs him to make unless and until he 
has examined the evidence on the sub- 
ject. A counsel is in one sense the 
mouthpiece of his client, but he does 
not guarantee or pledge himself for 
his client’s varacity. When I apply 
these tests to the present case I can- 
not but accept the finding recorded 
by the Bar Tribunal without any re- 
ser\'ation. 

Before parting with this case I miiy 
note that as a matter of practice this 
Court attaches greatest weight to the 
findings on questions of fact recorded 
by the Bar Tribunal and that in this 
case even the Government Advocate 
did not take obiections to the findings 
of the Tribunal. 

AHsop, J. — My learned brothers are 
agreed that no further action need be 
taken against Mr. C. The only ques- 
tion therefore which remains to be con- 
sidered is whether his action in this 
matter as counsel for Mrs. Peters cani 
be unreservedly approved. There seems' 
to be no doubt at all about the law 
upon this question. On the one hand 
couii.sel must look to the interests of 
his client and not be deterred by 
fear or favour from making any alle- 
gations which in those interests it is 
necessary for him to make. On the 
other hand, he cannot take shelter be- 
hind his client and claim to be an 
entirely irresponsible instrument in hi*; 
client’s hands. There remains in him 
a duty and an obligation to his fellow 
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citizens and he is certainly not entitled 
to make scandalous and serious alle- 
gations against those fellow citizens 
unless he has some basis upon which 
the allegations can be g^rounded. 

In the present case I understand 
that the question at issue about the 
validity of the will is still the subject 
of an appeal in this Court and I should 
therefore prefer to say nothing which 
may have a bearing upon the issue to 
be decided when the appeal is heard. I 
think it is sufficient for me to consi- 
der the allegation of murder which 
was made in the written statement 
which was put in by Mr. “C on be- 
half of his client. I am not quite sure 
even now after hearing the arguments 
that Mr. C is really fully aware of 
the seriousness of the allegation that 
he made. It is surely no light matter 
to accuse a son of liaving hastened the 
death of his own father with the mo- 
tive that tliat father should not be 
in a position to vary or repudiate a 
will which he had made. I have to 
consider in this case what ground or 
basis Mr. C had for his terrible cliarge 
which he made against Mr. Noronha’s 
son and against a son-in-law. There 
was before him the evidence of two 
witnesses, one a nurse and the other 
a personal servant. The statemen;ts 
made by these persons were merely 
these Hiat Mr. Noronha’s son and son- 
in-law. who were both medical practi- 
tioners, had performed an operation 
upon Mr. Noronlia and that next morn- 
ing Mr. Noronha was dead. 

The only other matter which might 
give rise to an inference was tl^t it 
was possible that it was to the inter- 
ests of these two persons that the 
will which was alleged to have been 
made should not be repudiated or in any 
manner varied. It is not even quite 
certain, as far as I can see, tliat it 
was to the interests of the son or 
the son-in-law that the will should not 
be varied or repudiated. There has 
been a mention of a previous will and 
an alleged deed of trust but I do not 
tliink that there is any evidence any- 
where that either of these documents 
was properly executed. In so far as 
the previous will related to a chari- 
table bequest, there can be no doubt 
whatsoever that it had no validity* If 
the will had been executed and was a 
valid will, it might liave resulted m 
the passing of a sum of Rs. 50,000 to 
Mrs. Peters but the remainder of the 
property which consists of several 
lakhs wotild have passed in any. case 


to the sons and possibly to any daugh^ 
ters who might be living. 

In the will which was sought to be- 
proved there was also a charitable be- 
quest and although that bequest ap- 
parently had no validity it cannot be 
■said that there was any very much?- 
greater benefit to the sons under the- 
latter will than under the former one.. 
At any rate, there was not so much?* 
difference that one could reasonably: 
conclude that two respectable medi- 
cal practitioners, namely, the son and!' 
the son-in-law of Mr. Noronha would.-*: 
commit a murder in order that the 
prior will should not have effect or* 
that Mr. Noronha might make an- 
other will in more or less the same 
terms. It seems to me that there was* 
no justification at all for the conclu- 
tion that so serious a crime had been 
committed and I must note that no- 
attempt was made to call in the po- 
lice to establish that a criminal of- 
fence had been committed. 

In conisidering the terms of the 

legation I must mention 15^5^ 

charge was that a legal murder had' 
been committed. I am prepared to- 
consider that perhaps Mr. C when he; 
made the aUegations really meant to 
say that there liad been some a^ioa 
which morally might amoimt to a Tnur- 
der and that he did not r^y in- 
tend to assert that a criminal offence 
had been committed. But taking the 
matter at its best it cannot be doubt- 
ed that there was at least a hint and. 
more probably an allegation that these 
two persons had deliberately hastened 
the death of Mr. Noronlia with the ob- 
ject of material gain to themselves. 

Mr. C in my opinion was under an 
obligation before he made a 'charge 
of this kind to be satisfied that there 
was some real basis for it. The mere 
fact that an operation had been per- 
formed and that Mr. Noronha died the 
next morning could not possibly give 
rise to any collusion tliat the opera- 
tion was an improper one performed 
with the purpo-se of causing death. 

There is no real evidence whatsoev^ 
in support of this charge. Mr. C did 
not even take the trouble to enquire- 
from the witnesses whose statements- 
were before him what the nature of 
the operation was. He knew also that 
Mr. Noronha had been under the treat-^ 
ment of the Civil Surgeon, a respect- 
able medical officer who could have no- 
interest one way or the other m dis- 
putes between Mr. Noroiiha’s sons 
Mrs. Peters. It does not appear t^hat 
he ever enquired from the Civu our- 
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geoTi whether any operation had been 
performed or what its nature was or 
whether it was an operation which 
hastened the death of the patient. 

I do not propose, as I have already 
said to consider the charges of un- 
due influence against the joint Magis- 
trate Mr. Lyde and of forgery against 
an advocate Mr. Bhasin. I may only 
say that prima facie it appears to me 
that there was very little basis foo* 
any charges of this kind. In my opi- 
nion. Mt. C was extremely reckless in 
framing the charges which he did. I 
give this opinion because I hope that he 
will not be set up in the light in 
which appears in this case as a pat- 
tern and an exemplar by the advocates 
practising in this Court and in the 
district Courts of this Province. 

K,s. Order accordingly. 
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Bennet, J, 

Ganeshi Lai Kishna Lai — Defend- 
ants. — Appellants. 

V. 

Seth Moot Chand Nemi Chand — Plain- 
tiffs — Opposite Party, 

Civil Kevn. No. 301 of 1934. Decided 
on 12th December 1934, against order of 
Sm. C O. Judge, Agra, D/- 24th Febru- 
ary 1934. 

Civil P. C.. (1908), O. 47, R. I-Decree of 
Small Cause Court — Revision to High Court 
dismissed — Lower Court is competent to 
entertain application for review of judgment, 
as there is no merger of decree of Small 
Cause Court in the High Court. 

A decree of a Small Cause Court is £nal and 
not appealable aod although in certain circum- 
stances it may be set aside or modided by a High 
Court in virtue of its revisional powers, it must 
remain a decree of the Court which originally 
passed it, when the High Court declines to in- 
terfere with it on the revision side and tbe lower 
Court accordingly is competent to entertain an 
application for review of the judgment. 1920 Lah 
321 10.31 A» 704; 1922 Bovi ».30 and 

1934 All 134 Dist.^ [P 436 0 1] 

(b) Civil P. C., (I 9 O 8 ), O. 47, R. 8— Keview 
application granted — Court has discretion to 
rehear case. 

It is open to the Court granting a review either 
to rehear the case or to make such order in re- 
gard to the rehearing as it thinks fif, 

[P 43G C 1] 

Chandra Bhan Agarwalla — for Ap- 
plicants. 

a. K. S. Toshniwal — for Opposite 
Party. 

Order .—This is an application in a 
civil revision by a defendant against 
on order of a Small Cause Court allow- 
ling a review of judgment. The facts are 
that the predecessor of the Court be- 


low on 9th July 1932 dismissed the 
suit of the plaintiff. Subsequently there 
was an application by the plaintiff in 
revision in this Court which was dis- 
missed. Later an application was made 
for review of judgment after the period 
of limitation had expired and the plain- 
tiff the applicant for review, asked for 
the benefit of S. 5, Limitation Act. 
The application was based on the dis- 
covery of two post cards stated to 
have been written by the defendanit and 
to have not been discovered at the time 
of the ‘Suit. Evidence was given that 
these post cards could not be discover- 
ed with due diligence and the lower 
Court has accepted that evidence. The 
lower Court has rdso allowed the appli- 
cation of S. 5, Limitation Act, on this 
ground that the matter only came to 
the knowledge of the plaintiff with the 
discovery of the letters and that the 
application was made %vithin the period 
of limitation allowed from the date of 
the discovery. The first ground which 
IS argued in ground No. 1 of revision 
is that the lower Court’s judgment 
having merged in that of the High 
Court the lower Court was not compe- 
tent to entertain an application for 
review. Learned counsel for the appli- 
carit refers to various rulings one of 
which 1934 AU 134 (1). In that case 
there was an ex parte decree in 
the Small C::ause^ Court for the plain- 
tiff and the plaintiff applied in revi- 
sion to this (Tourt asking for future 
interest and this Court allowed the re- 
vision and added future interest to the 
decree. The decree of the Small Cause 
Court tl^refore merged in the decree 
ot this Court and a new decree was 
framed by this Court. This case how- 
ever IS different^ from the present case 
where the application in revision was 
dismissed. In the present case the de- 
cree of the Small Cause Court dismiss- 
mg the suit of the plaintiff granted the 
defendam costs in the Small Cause 
Court. The decree in the High Court 
dismissing the revision application of 
the plaintiff merely said that the ap- 
plication was dismiss! d and Granted 
costs of the High Court to the de- 
fendant opposite party. There were 
thus two decrees in favour of the de- 
fendant. It was not a case where there 
was m^ger of a decree of the Smln 
Cause Court in that of the High Cc^rt 
As therefore were two separate de- 
crees in the present case it is clear 
that there was no merger. Referei^e 
was also made for the applicanr^^ 
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rc\ic\v to 1931 All 704 (2). That was 
a case of this Court in second appeal 
conlinning the decree of the Court be- 
low and therefore there was a mer- 
ger. Similarly in 1922 Bom 130 (3) there 
%vas a merger in the case of a second 
appeal to the High Court. No rul- 
ing has been produced for the appli- 
cant in review to show that any High 
Court has held that there is a mer- 
ger in the case of a High Court dis- 
missing an application in revision. The 
contrary iias been held in 1920 Lah 321 
(4). It was laid down in that ruling 
that a decree of a Small Cause Court 
is final and not appealable and al- 
though in certain circumstances it 
mav be set aside or modified by a 
High Court in virtue of its revislonal 
powers it must remain a decree of the 
Court which originally passed it when 
the High Court declines to interfere 
with it on the revision side and the 
lower Court acrordinglv is competent 
to entertain an application for amend- 
ment. I consider that this ruling ap- 
plies to the facts of this case and that 
the lower Court was competent to en- 
tertain the application in review of 
judgment. 

The next ground which was argued 
was ground No. 7 that the order of 
the lower Court allowing the plaintiffs 
to produce further evidence besides the 
two letlers could I'.ot be justified. Lear- 
ned counsel for the applicant argued 
that the C'ourt would be limited by 
the isi.on-s of O. 47. R. 1 in mak- 
ing directions in regard to evidence. 
That rule does not purport to deal with 
this matter. f)n the contrary. R. 8 
is the rule which applies and that rule 

stales as follows: 

“When :in application foi review is granted, a 
note thereof shall be made in the register and 
the Court mav at once rc-iicar<tbe case or make 
such order in regard to the rehearing as it think 

fit”. 

This rule shows that it was open 
to the Court cither to rehear the case 
or lo make such order in regard to 
the rehearing as it thought lit. It would 
no doubt have been open to' the low- 
er Court to make an order that no 
c\idencc should be produced except in 
regard to the two letters. It was how- 
c\'cr open to the lower Court lo make 
a simple order for rehearing, as it has 
done.. This matter being within the 
jurisdiction of the lower Court I do 

2. Shoo Habile Singh V. Mahabir Singh, 1031 All 

704=130 T C 432, 

0. Shivappav. Ramachandra 1922 Rom 130=63 

'l C 010 =46 Horn 1. 

4 Kluuhv Bakhsh V. Allah Ditta, 1920 Lah 321 

' I c 030=1 Lah 312. 


not think that I ishould interfere with 
that portion of the order in revision. 
The next point which was argued was 
ground No. 2 that the application was 
barred by time and there was no suf- 
ficient cause shown and the Court had 
not properly considered the question 
of limitation. On this objection is made 
that under O. 47. R. 1 the Court 
must find in the present case that 
there was the: 

“discovery of new or important matter or evi- 
dence which after the exercise of due diligence 
was not within the knowledge of the plaintiff or 
could not be produced by him at the time when 
the decree was passed or order made”. 

In particular, it is argued that there 
is no finding of the lower Court that 
these letters are material. The lower 
Court has stated that : 

“the plaintiff alleges that the letters are mate- 
rial and the Court then proceeds to state. 
There is no knowing yet of the worth cf these 
X^ost cards, but taking them to be such 
as sent by the defendant to (he plaintiff it is 
just worth while to review the case on hard 
merits giving parties full latitude to produce 
such evidence as they may*’. 

I conisider this a finding that the 
letters arc sufficierutly important to jus- 
tify the order for review. The next 
ground argued was No. 3 that no no- 
tice was issued to the defendant 
hearing of the application under S. 5, 
Limitation Act. The order shows that 
no formal notice was issued but that 
the defendant was heard at full length 
on this point. This appears to me suf- 
ficient. The 5th ground was 
also argued that the affi- 
davit did not disclose sufficient 
grounds for review. The affidavit was 
'supplemented by the deposition of the 
plaintiff which does disclose sufficien«t 
ground. I consider that no ground for 
interference in revision has been shown. 

I therefore dismiss this application 
for revision with costs. 

K.S. Application dismissed. 
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Ganga Nath, J. 

Arjun and others — Applicants, 



F.mperor — Opposite Party. 

Criminal Revn. No. 61 of 1935, Deci- 
ded on 12th February 1935, from order 
of Addl. Sess Judge, Jaunpur, D/- 15th 


Jannarv 193“'. 

Evidence Act {1872). S. 1 14— Attachment 
made — Presumption is that all form^itics 
have been complied with — Civil P. C., O. 21r 


R. 44. 

In accordance with S. 114, Evidence Act when 
it is proved that an attachment has been made^ 
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in the absence of any evidence to the contrary, 
it ought to be presumed that all necessary for- 
malities were complied with : 1984 P C 217, Bel 
on. [P 437 O 21 

Sri N arain Sahai — for Applicants. 

Order. — This is an- application in re- 
vision by ' Arjun and four 
others against their convic- 
tions and sentences under Ss. 
186 and 424. Penal Code, which were 
confirmed by the learned Additional 
Sessions Judge of Jaunpur. One Mt. 
Nauirangi Kuar, wife of Ram Raj 
Singh had obtained a money decree 
from the civil Court against Arjun cha- 
mar. She applied for its 
execution by attachment of 
Arjun’s crops, which were standing in 
the field. A warrant of attachment was 
issued to the Amin on 22nd February 
1934 specifying certain plots, the crop 
of which was to be attached. The Am'in 
was also authorised to attach any 
other property belonging to the judg- 
ment-debtor which may be pointed ourt 
by the decree-holder. In execution of 
this warrant the Amin attached the 
crop of the plo'ts specified in the war- 
rant and prepared an inventory, (Ex. 
B). The Amin appointed two Shiaha- 
nas to keep watch over the attached 
crop. On 27th February 1934, the 
Amin was ordered by the Court to reap 
and istore the attached crop. The Amin 
went to the spot on 4th March 1934 
and engaged some labourers and start- 
ed th,e reaping of the crop. While this 
was being done the accused who are 
brothers and cousin attempted to 
stop the work but the Amin reasoned 
with them and they withdrew. After 
somelime they again returned and be- 
gan to reap the crop of another plot 
which had not been attached. As soon 
as the bundles had been prepared by 
the labourers of the Amin of the reap- 
ed crop, which had been attached, the 
accused began to throw stones at the 
Amin and carried away forcibly all the 
crop that had been gathered. The amin 
made a report and the applicants were 
prosecuted and convicted under Ss. 
186 and 424, Penal Code. Tlie facts 
referred to above have 1>een clearly 
proved by the evidence produced 
. on behalf of the prosecution which 
has been believed by both the Courts. 

The only point urged on behalf of 
the applicants is that the prosecution 
has not proved that the necessary for- 
malities of attachment, as required un- 
der O. 21, R. 44, Civil P. C., were 
complied with. The evidence of the 
Amin, who made the attachment is to 
the effect that he made the attach- 
ment. Ill accordance with S. 114, Evi- 


dence Act, when it is proved that ati 
attachment has been made, in the ab- 
sence of any evidence to the contrary, 
it ought to be presumed that all ne- 
cessary formalities were complied with. 
In 1934 P C 217 (^) their Lordships 
of the Privy Council observed: 

It is alleged that au attachment of the 250 
kanals followed. The Judicial Commissioner in 
the present case has held that that attachment 
has not been proved because there was no direct 
evidence that a copy of the order of attachment 
was fixed in the Collector’s oflioe. Their Lord- 
ships are of ox>inion that there is evidence that 
the laud was attached, and that in the absence 
of any evidence to the contrary, it ought to be 
presumed that all necessary foEmalities were 
complied with (see S. 114, Evidence Act).*’ 

There being no evidence to the con- 
trary. as already stated will be pre- 
sumed that the attachment was valid- 
ly niade and all the necessaiy forma- 
lities. such as are required under O. 
21. R. 44, Civil P. C., were complied 
with. The next point urged by the 
learned counsel was as regards the 
severity of the sentence. The applicants 
have been sentenced each to pay a fine 
of Rs. 15 under S. 186 Penal Code, 
and to undergo three months’ rigor- 
ous imprisonment under S. 426, Pe- 
nal Code. Both the offences of which 
the applicants have been convicted are 
serious and the sentences are by no 
means severe. There is no force Ln the 
application for revision. It is therefore 
ordered that it be rejected. 

K.s. Api)lication Rejected. 

1. Mohammad Akbar Khan v. Mian Husharaf 

Shah, 1934 P C 217=151 I U 22l=Cl I A 371 

=15 Lah S3G (PC). 
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Bennet, J. 

B. B. Sc C. I. Railway y Bombay — De- 
fendant — Appellant. 

V. 

Raghib Ali — Plaintiff — Opposite Party 
— Respondent. 

Civil Hevn. No. 498 of 1934, Decided 
on 20th December 1934, against decision 
of Sm. C. C. Judge, Agra, D/- 17th March 
1934. 

Provincial Small Cause Courts Act (1887), 
S. 25 — Lower Court refusing restoration — 
High Court should not interfere in revision. 

It is a matter of discretion as to whether the 
Court of Small Cause should or should not allow 
restoration. Where it refuses to allow restora- 
tion the High Court should not overrule it in 
revisiou:192‘J All 599 DUt. [p 433 q 1 ] 

R. N. Gnrtu—tov Applicant. 

B. Mahk — for Opposite Party. 

1 P**^?**- application by a 

defendant in civil revision under S. 25, 
Small Cause Courts Act against an 
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order refusing ^ application for res- 
toration of a suit. The order states: 

“The suit was decreed ex parte on December 
14, 1933, after waiting and waiting long enough 
for the defendant who went ofi to call his Vakil 
who never turned up. Under such circumstances 
I refuse to set aside tlie ex parte decree.” 

Leaxnod courLsel urged that on the 
day that the suit was decreed ex par- 
te in the absence of his client, an 
application for restoration was made 
at 1-45 p. m., and two days iatei; 
an application with security was made 
as required by S. 17 Small Cause 
Courts Act. Learued counsel has fail- 
ed to produce any ruling in which this 
Court has interfered in civil revision 
where a Small Cause Court has re- 
fused to allow restoration. In 1929 All 
599 (1). there was an order for res- 
toration by a Munsif and it was hcl-d 
by a Bench of this Court tliat in re- 
vision this Court could see if the 
Jgrounds found were sufficient in law. 
jThat however is a different matter. In 
the present case the Court has held 
that the grounds alleged were not suf- 
ficient. It is a matter of discretion as 
to whether the Court below should or 
should not allow restoration. Where it 
refuses to allow restoration I do 
not consider that this Court should 
overrule it in revision. 

Accordingly I refuse this application 
with costs.. 

K.S. Q j'f^er acc ordingly. 

1. I'aqir Cliand v. liarkishun Das, 1929 All 699 

=117 I C 111=51 All 908. 
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Kendall, J. 

Sundar Lal and others — Appellants. 

V. 

Em2)croi — Opposite Party. 

Criminal Appeal No. 813 of 1934, De- 
cided on lUth January 1935, from 
order of Sess. Judge. Shabjahanpur, O/- 
4th August 1934. 

Penal Code (1860), S. 300, Excep. 4 — 
Sudden fight between two parties — Every 
one trying to hit one of opposite side — No 
thought of private defence — Held offence 
was culpable homicide. 

There was in fact a sudden fight. Everyone 
was trying to bit ono of the opposite side and 
nobody thought about any private right of self- 
defence. 

Held : Oficnco committed was one of cupable 
homicide. [E 439 0 1] 

L. M. Roy — for Appellants. 

Govt. Pleadc) — for the Crown. 

Judgment. — The three appellants. 
Sunder Lad. Rati Ram and Ram Din, 
have been convicted of an offence un- 
der S. 304. Penal Code, and liavc been 


sentenced to three years* rigorous im- 
prisonment each, and they have ap- 
pealed against their convictions and 
sentences. The facts which the lear- 
ned Sessions Judge has found to be 
proved are as follows: On the after- 
noon of 31st March 1934. Ram Sarup, 
the deceased, drove his cart through 
a field belonging to Sham Lal. and in 
consequence of this had a quarrel with 
Sham Lal and his sons, Ratti Ram and 
and Ram Din. Nothing happened at 
the time, and Ram Sarup went home. 
Later in the afternoon Ram Sarup 
was called from his house 

by the appellants, who told him to 
go and settle the matter, and he 
therefore went to Sheo Shanker’s cha- 
butra where the three appellants at- 
tacked Ram Sarup. Jih him on the 
head and so killed him. During the at- 
tack Mahadeo and Balak Ram came up 
and attacked Ram Sarup’s assailants, 
with the result that Rati Ram. Ram 
Din and Sheo Shanker, who was also 
present at the time, received injuries. 
Bhola Nath, the father of Ram Sa- 
rup. who had gone along with him to 
Shoo Shanker’s chabutra made a re- 
port at the tliaiia 7 miles away at 
8 p. ni.. the same evening, in wIiLcli 
he stated the case which has been be- 
lieved by the Sessions Judge, with the 
exception that he made no mention 
of Balak Ram. The learned Judge con- 
sidered that in these circumstances 
the three appellants were guilty of 
culpable homicide, as their offence 
came within the fourth exception to 
S. 300 Penal Code. 

Mr. Roy, for the appellants, has 
argued that his clients acted in self- 
defence inasmuch as the evidence 
shows tliat they themselves were at- 
tacked by Ram Sarup and his friends, 
and that though they undoubtedly hit 
Ram Sarup on the head and caused 
his death, they only did so after they 
themselves liad been attacked. I have 
considered the evidence, and there are 
certainly some circumstances which 
support Mr. Roy’s theory of the fight. 
In the first place, it appears to me 
to be certain that there was a con- 
siderable fight. The medical evidence 
shows tliat Ram Din. appellant, re- 
ceived a bruise on the side of his 
head, another injury" on his right 
shoulder and a third on his finger. 
Rati Ram was hit on the shoulder and 
Sunder Lal on the leg, and Sheo Shan- 
ker had both the bones of his right 
forc-arin broken and three bruises on 
the head as well as one on the upper- 
arm. In the second place, it is not 
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•'OOTiceivable that the fight began by 
Ram Sarup being hit on the head and 
:faJling down dead* and that it then 
'developed into a melee between the 
^supporters of the two sides. The gene- 
ral fight must have taken place before 
Ram Sarup was knocked down, and 
it was only brought to an end when 
he was knocked down, and it was 
realised that one of the parties to the 
•fight had been seriously injured. It fol- 
lows therefore^ that the injuries to 
Ram Din. Rati Ram, Sunder Lai and 
:^heo Balak had been caused before 
Ram Sarup had been knocked on the 
head, and as it is almost incredible 
that Ram Sarup alone should have 
--caused all these injuries, and as we 
know from the evidence that Balak 
Ram and Mahadeo were witnesses of 
the fight and also took part in it, the 
/co>nclusion is irresistible that there 
were three, and possibly four, on each 
.«ide, and it is at least possible that 
,Ram Samp’s party were the aggres- 
^&ors. In fact one or two of the pro-^ 
secution witnesses have said that Ram 
.‘Sarup struck the appellants before 
' they stmck him. 

Another part of the prosecution 
-story which it is difficult to believe 
‘is that in which Bhola Nath says that 
the three appellants came to Ram Sa- 
mp’s house and called him out to Sheo 
Shanker’s chabutra. If they had intend- 
-ed to have a settlement with Ram Sa- 
mp they would in all probability have 
had it then and there. If Ram Samp 
-however went to Sheo Shanker’s cha- 
butra it seems that he went there ac- 
-companied by his friends, that the 
quarrel took place there, that there was 
-a general fight and that Ram Samp 
received blows in the course of that 
fight which resulted in his death. 

I cannot agree with Mr. Roy however 
that in these circumstances the appel- 
lants have committed no offence as 
they were justified in striking Ram Sa- 
mp on the head in order to protect 
themselves. There was in fact just su<^ 
a sudden fight as is contemplated in 
exception 4 to S. 300, Penal Code. 
Everyone was trying to hit one of the 
opposite side and nobody thought 
about the private right of self-defence. 
It is not at all clear, though it may 
be as I have said quite probable, that 
Ram Samp’s party were the aggres- 
sors. and in short, though I think the 
circumstances of the fight were dif- 
ferent from what the learn- 
ed Judge found to be tme 
the law which he has applied 
is the right one, and the appellants 


are guilty of culpable homiode, though 
their offence is not so serious as that 
which the Judge has found to be prov- 
ed. The result is that the sentences 
I>assed on them ought to be reduced. 

I therefore allow the appeal to this 
extent that, while maintaining the con- 
victions. I reduce the sentence passed 
on each of the appeUants from thr^ 
rigorous imprisonment to one year’s 
rigorous imprisonment. The appellants 
are on bail and must surrender to 
their sureties. 

K. s, Sentence reduced, 
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Bennet, J. 

Durga Prasad — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 926 of 1934, De- 
cided on 18th December 1934, from order 
of Dist. Magistrate, Sbahjanpur, D/- 4th 
September 1934. 

(a) Criminal P. C., (1898), Ss. 202 and 436 
— Full enquiry — District Magistrate can in* 
terfere. 

Where there is a full enquiry, a District 
Magistrate can interfere. [P 440 G 1] 

(b) Criminal P. C., (1898), S. 436— Power 
of Dist. Magistrate to interfere under S 476 
is not limited to point of Law (Obiter). 

Obiter the power of the District Judge to in-, 
terfere under S. 4S6 is not limited to a point of 
law. [P 440 O 1] 

(c) Criminal Trial — Prosecution as well as 
defence is entitled to fair hearing. 

A case should be fairly heard by a Criminal 
Court. The revisional powers of the High Court 
should not be used to prevent criminal trials 
taking place. The prosecution as much as defence 
is entitled to a fair hearing and it is in the in- 
terests of justice that a fair trial should take 
place. [P 440 O 1, 2] 

Saila Nath Mukerji and N. C. Sen — 
for Applicant. 

Asst. Govt. Advocate — for the Crown. 

L. N. Gupta — for Opposite Party. 

^ Order. — This is an application in re- 
vision on behalf of one Durga Prasad. 
There was a complaint under Ss. 417 
and 420. Penal Code, made against 
him which was dismissed under S. 203, 
Criminal P. C.. by a Magistrate and 
further ii^iiij^ has been ordered by 
the District Magistrate. The grounds 
of irevLSLoii are that the matter was 
of civil nature and that after an inquiry 
under S. 202, Criminal P. C., the Dis- 
trict Magistrate should not interfere. 
Apparently the latter argument is that 
a District Magistrate should only inter- 
fere in the case of a complaint which 
is dismissed without inquiry. S 202 
however directs that there should be- 
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inquiry in cveiy case in which pro- 
cess was not issued for the accused. 
.Therefore it appears to me that the 
arg^unient in ground No. 2 is wrong 
as this argument alleges that the Dis- 
trict Magistrate should not interfere 
where there has been a full inqui^ 
under S. 202. Criminal P. C. It is, 
in my opinion, in the case of such an 
inquiiy that a District Magistrate can 
interfere and that this is specifically 
laid down in S. 436, Criminal P. C. 
Learned Council in argument attempt- 
ed to draw some distinction as to whe- 
ther Magistrate should interfere on the 
Imerits of a case on a question of fact 
or whether he is limited to mterfer- 
ence onlv on a point of law. Learned 
counsel argued that it was only on 
the point of law that a District Magis- 
trate cound interfere. I find nothing in 
S. 436. .Criminal P. C., to support this 
view; but in any case the point does 
not arise in this case because in my 
view the District Magistrate lias in- 
terfered on a point of law. The order 
of the City I^Iagistrate sets out that 
the accused made a promise to pay 
the balance within 15 days and the 
complainant stated that he would not 
ha\c allowed credit to the accused, if 
he had known at the time that the 
accused was an insolvent and appar- 
cTitly if the accused had not concealed 
from him the fact that insolvency pro- 
<'ccdings Wire pending against him. 
'I'hc ac' used has not apparently been 
declared an insolvent yet. The City 
Magistrate stated: 

“.Ajipavently it v.as not the fluty of Durga 
Prjjsad to bav^ told the complainant that insol- 
vency proceeding's had been pending against 

him. 

Scriion 415, Penal Code, states in 
ilu: explanation: 

“a dishonest concealment of fact is a deception 
■vvithin the msaning of the section.” 


The District Magistrate states: 

“I thin): there are good rcason.s for taking the 
view that on the facts the accused appears to bo 
technically guilty under S. ‘120 and that the cir- 
cumstances do not justify an inquiry being re- 
fused by a Criminal Court.” 

lie therefore does not differ in re- 
gard to the facts, but he differs in 
regard to the law. Learned counsel lor 
tlic applicant in revision did not con- 
vince me that the view of law taken 
bv the District Magistrate was erro- 
neous. Under these circumstances. I 
sec no ground for interference m revi- 
sion. 1 consider it desirable that a 
.case should be fairly .heard by a f-ri- 
minal Court. I do not consider that 
ithe rcvisional powers of this Court 
Ishould be used to prevent criminal 


trials taking place. The prosecution a? 
much as defence is entitled to a fair 
hearing and it is in the interests of 
justice that a fair trial should take 
place. For these reasons I dismiss this 
application in revision. 

K.S. Application dismissed. 
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Bpnjiet, J. 

Manphool — Plaintiff — Appellant. 

V. 

Budhu — Defendant — Opposite Party. 

Civil Eevn. No. 370 of 1934, Decided 
on 12th Decenabev 1934, against order of 
2ud Sub-Judge, Sahavanpur, D/. 22nd 
May 1934. 

Criminal P. C.. (1898), S. 476-B— Appeal . 
to Dist. Judge — No power to transfer the ap- 
peal to Sub Judge. 

It is not open to a District Judge in whose Court 

an appeal is pending to transfer that appeal to 
the Court of the Subordinate Judge as the sub- 
ordinate Judge has no jurisdiction to bear such 
appeal, neither under Criminal P, C., nor under 
Civil Courts Act: 89 Cal 774, 1983 Pat 179, 1928 

Oitdh 404, Pef to; 1927 Jll 555, Bist. 

[P 441 C 1, 2J 

S. K. ^ ulcer ji—iox Applicant. 

Nanak Chand~~iox Opposite Party. , 

Judgment. — This is an application in 
civil revision by the plaintiff Manphool 
against an order in appeal under sec- 
tion 476-13, Criminal P. C., passed by 
the learned Subordinate Judge. "Ihere 
was an order passed by the Munsif 
under S. 476, Criminal P. C., refusing 
to take proceedings under Ss. 209.471,. 
463, 191 and 193, Penal Code, against 
Manphool on the complaint of Budliu 
defendant. This application was made 
by Budhu in connexion with the civil 
suit before the Munsif. Under S. 476-B, 
Criminal P. C., an appeal lay and 
Budhu brought an appeal in the Court 
of the District Judge. This was the 
correct Court in which such an appeal 
should be brought. The District Judge 
however purported to transfer this ap- 
peal under S. 24 (1) (a), .Civil P. C., 
lo the Subonlinate Judge who has pur- 
ported to dispose of this appeal. The 
question raised in revision is whether 
the Subordinate Judge load any juris- 
diction to hear an appeal of this na- 
ture and whether the District Judge 
had any juriadiction to order the trans- 
fer of this appeal instead of hearing 
it himself. It is laid down in S. 476-B 
tliai an apiieal may be made: 

“to the court to which such fornior court is Sub- 
ordiuato within the moaning of S. 195 (3)”. 

Section 195 (3) pro\ides: 

“For the purpoj^o of this section a court shall 
bo deemed to be subordinate to the court Co* 
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wliich appeals ordinarily lie from the appealable 
decrees or sentences of such former court.” 

This is the portion of the section 
which applies in the present case. It 
is clear therefore that the section con- 
templates that the appeal should be 
to the Court of the District Judge 
from the order of the Munsif under 
S. 476, Criminal P. C.. The further 
question arises as to whether the power 
of transfer under S. 24, Criminal P. C., 
exists. The section provides in sub- 
S. 1 (a) that the District Court may- 
transfer: 

“any suit, appeal or other proceeding pending 
before it for trial or disposal to any court sub- 
ordinate to it and competent to try or dispose of 
the same.’* 

This sub-section involves the po-int 
that the matter tran-sferred should be 
a suit appeal or other proceeding. 
Learned counsel argues that appeal 
means only a civil appeal. It may be 
further observed that the transfer must 
be to a Court which is competent to 
try and dispose of the same. It is 
not shown that the Court of the Sub- 
ordinate Judge has any jurisdiction to 
try and dispose of the appeal in ques- 
tion. No such jurisdiction is given by 
the Criminal Procedure Code, to the 
Subordinate Judge and the Civil Courts 
Act. does not give the Subordinate 
Judge any such jurisdiction. The case 
is very similar to that of a revenue 
appeal. As a Subordinate Judge has 
no jurisdiction to- try a revenue appeal 
therefore it is not open to the District 
Judge to transfer a revenue appeal to 
a Subordinate Judge under S. 24, Civil 
P. C. There is authority for the appli- 
cant in revision. This authority is 
sho^vn in 39 Cal 774 (l),a Bench ruling 
where it was held that appeals under 
S. 195 (6) of the former Criminal P. C., 
could not be transferred to a Subordi- 
nate Judge by the District Judge. This 
ruling was followed by a learned Single 
Judge in 1933 Pat 179 (2).. A similar 
naling has been Laid down in 1928 Oudh 
494 (3). For the opposite party refer- 
ence was made to 1927 All 555 ^^4), 
but in that ruling the Court to which 
the transfer was made was the Court 
of an Additional Judge and not the 
Court of a Subordinate Judge and it 
was held that under S. 8, Civil Courts 
Act the transfer could be made. I 
Imlcl thcrcforc that_i^ is n ot op en t o 

1. Ram Charan Chanda v, Taripulla, (iyi2) 39 
Cal 774=13 I C 1007 = 13 Cr L J 191. 

2. Dulari Koeri v. Fauzdar Khan, 1930 Cre 510= 
1933 Pat 179 = 142 I C G2l=34 Cr L J 410. 

3. Bismillah Khan v. Shakir Ali, 1928 Oudh 494 
=114 I C 812. 

4. Narain Das v. Kmperor, 1927 Oudh 555=102 
I C 485=49 All 792. 


a District Judge in whose Court an 
appeal under S. 476-B, Criminal 
P. C. is pending to transfer that ap- 
peal to the Court of a Subordinate 
Judge as the Subordinate Judge has 
not got jurisdiction to hear such an 
appeal. Accordingly I allow this ap- 
plication in revision with costs and J 
set asidie the order of the Subordinate^ 
Judge and direct that the appcalshould 
be taken again on the file of the Dis- 
trict Judge and should be disposed of 
by him according to law. The costs in 
the Court of the Subordinate Judge 
between Manphool and Budhu will 
abide the event. The court-fec will be 
returned to the applicant in revision. 

G.R./r.K. Application allowed. 
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Niamatuddah, j. 

{Firm) Mithan Lai Inder Narain — 
Defendant — Applicant. 

V. 

{{Firm) Hem Chand Kashmiri Lai and 
others — Plaintiffs — Opposite Parties. 

Civil Revn. No. 557 of 1934, Decided, 
on 25th January 1935, from decree of 
Small Cause Court Judge, Debra Dun, 
D/- 28th August 1934. 

Debtor and Creditor — Composition deed — 
Ccmpositioti deed executed by creditors and 
heirs of debtor — One of creditors not joining 
in execution but his name mentioned therein 

And he electing to abide by agreement — 
He can enforce agreement. 

Whore a composition deed was executed by tho 
creditors and the heirs of tho deceased debtor and 
one of the creditors did not join in the execution 
of it but his name was mentioned therein and 
he elected to abide by it. 

Held : that be could enforce it, even though., 
he was not a party in executing it. [P 442 C 1,2] 

S.N.Seth — for Applicant. 

Vishwa Mitra— for Opposite Parties. 

Order. — -This is an application for re- 
vision against a decree passed by the 
learned Judge. Small Cause Court, 
Dehra Dun, allowing the plaintiff’s- 
claim to a certain sum of money 
against the defendant, the applicant 
111 this Court. One Parbhu Lai, who 
was indebted to a number of persons,, 
died sometime befo-rc December 193o! 
Two of the creditors were the parties 
to this case. What should be con- 
sidered to be composition deed 
executed by the creditors and the heirs 
of the deceased debtor, whicli provided 
that the deceased had left a cloth shop 
and a house which should be sold and 
ble distribution of tlic proceeds 
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of sale should be made amougr the 
creditors and that a creditor shoAild 
be deemed to have been satisfied in 
full on receipt of his rateable share 
in the aforesaid sale proceeds. Those 
representing the debtors signed the 
agreement and so did the creditors, 
except the plaintilT. Sornetime after- 
wards the defendant applicant had the 
house referred to in the agreement sold 
in execution of his decree and appro- 
priated the sale proceeds. The plain- 
tiff then brought the suit which has 
given rise to this revision for his share 
of the sale proceeds of the house, 
relying upon the agreement. The de- 
fendant contested the suit principally 
on the ground that the plaintiff was 
no party to the agreement and that 
he not having signed it could not en- 
force it. The agreement mentions the 
name of the plaintiff in the array of 
the executants, and the whole deed 
purports to be one on behalf of all 
the creditors, including the plaintiff. 
Under one of the “al-abds” meant for 
the signature of the plaintiff liis signa- 
ture does not appear but Janardlian 
Das. son-in-law of the deceased, at 
whose instance the composition was 
brought about, signed it. The agree- 
ment specifically provided that Janar- 
dhan Das was made responsible tor 
obtaining the concuirrencc of the plain- 
tiff to the arrangement embodied there- 


in. 

The lower Court probably intended 
to hold that Janardhan Das, who sign- 
ed the agreement in place of the plain- 
tiff. had an oral authority from him 
(the plaintiff) and tliat the plaintiff 
should therefore be considered to be 
a party to it. In my opinion Uic 
learned advocate for the applicant lias 
succeeded in showing that this view 
of the lower Court cannot be sus-tained. 
even if that Court has so found it, 
which is not clear. I am however ot 
opinion tliat it is not ncccss^ to go 
into the question of Janardhan Das s 
authority to execute the agreement on 
behalf of the plaintiff. If 
subsequently elected to abide by the 
agreement and agreed to rateable dis- 
tribution. he bccanie a party thereto 
and could enforce it. The learned advo- 
cate fo-r the applicant strenuously con- 
tended that there is no evidence to 
show that the plaintiff ever consented 
to the terms embodied m the agree- 
ment and that if the position liad been 
tlic Tc verse of wlicLt it is tlic pbuntifx 
could have successfully backed out of 
the arrangement. If the premises on 
which the learned advocate’s conclusion 


is based be accepted, the contention 
has force; but it is pointed out by 
the learned advocate for the opposite 
party that there is definite evidence 
on the xecord to show that the plaintiff 
not long after the execution of the 
agreement in question expressed his 
willingness to abide by it. There is a 
receipt on the record which is signed 
by the applicant and which shows that 
sho'rtly after the execution of the 
agreeement moveables were sold and 
the sale proceeds rateably distributed 
among the creditors, the plaintiff be- 
ing one of them. Janardhan Das. who 
seems to have throughout acted on 
behalf of the plaintiff to whom he I'S 
related gave his evidence and swore 
that the plaintiff accepted his share of 
the sale proceeds above referred to. 
It is argued that Janardhan Das’s evi- 
dence should not be accepted he being 
an interested person. I find however 
that no attempt ivas made to impeach 
his evidence in cross-'examination on 
this poinit. I think Janardhan Das s 
evidence is true and should be ac- 
cepted. This being so. there can be 
no doubt that shortly after the agree- 
ment the plaintiff elected to agree to 
the composition, embodied mtheagr^- 
ment in suit. This finding i^bs the 
argument put forward on behalf of the 
applicant of all force. After the plaintiff 
elected to abide by the agreeinen^. it 
was not possible for him to resole from 

it. 

In the circumstances stated abov^ 
the plaintiff is, in my opinion, entitled 
to enforce the agreement and to cLa^ 
a -sliare on rateable distribution of the 
sale proceeds of the house. It was 
argued on belialf of the applicant that 
it had been arranged that Janardlian 
Das should sell the house and the sale 
proceeds recovered by him would be 
rateably distributed, but that Janar^ 
dhan Das did nothing to sell the house 
and tliat eventually the defendant had 
to execute his decree by sale of the 
house. There is nothing in the agree- 
ment to -suggest that the responsibi- 
lity of seUiug the hou-se was thrown 
on Janardhan Das. The agreement is 
merely to the effect that the sale pro-^ 
cecds of the clodi shop and the house 
would be rateably distributed. This im- 
plies that whatever may be the means 
by which sale takes place, the sale 
proceeds would be divided in a certain 
manner among the creditors. It is per- 
fectly immaterial whether the sale pro- 
ceeds were recovered by the action or 
tlic defendant or by that of any other 
creditor. This contention has no force. 
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The revision fails and is dismissed with 
oosts, \ 

K.s. Revision dismissed. 

A. I. R. 1935 Allahabad 443 

Bennet, J. 

Umrao Singh — Plaintiff — Applicant. 

V. 

Mangla and others — Defendants — Op- 
posite Parties. 

Civil Revn. No. 514 of 1934, Decided 
•on 20th December 1934, against order of 
'Sm. C. O. Judge, Meerut, D/- 6th August 
1934. 

Limitation Act (1908), Art. 66 — Simple 
-money bond — Money payable on demand — 
Provision that interest to be paid half yearly 
and whole sum with interest payable after 
one year — Suit after 3 years of date bond 
but within 3 years from date fixed for pay* 
ment — Held, it was not barred. 

Tbe plaintiS sued on a simple money bond 
•executed on 1st April 1981. The suit was brought 
on 6th July 1934, that is more than three years 
after the execution of the bond. The bond set 
•out firstly that the money was payable on de- 
mand and further on it set out that interest 
-should be payable six monthly and that the 
vrhole enm with interest should repaid within 
one year. The suit was brought within three 
years from the date of payment of 1st April 1932. 

Held: Art, 66. Limitation Act applied to the 
-case and that the limitation ran from the period 
•of one year mentioned and not from date of ex- 
ecution. The principle which applies in such 
•case is to examine whether it was open to the 
•debtor to make a payment before the end of the 
period of one year fixed. Clearly in the case of 
-this bond, it was not open to the debtor to make 
a payment because the bond states that it was 
payable on demand, that is on demand of credi- 
'tor. Until, the creditor made a demand the 
-bond was not payable. This clause, therefore, 
.gives the creditor an option but it did not give 
.any option to the debtor. 1932 P C 207, 

1933 All 235, 1920 All 353, Bef. [P 443 C 2] 

Vishwa Mitra — iov Appellant. 

K. Masud Sassan — for Opposite Par- 
:ties. 

Order. — This is an application in civil 
revision by a plaintiff whose suit has 
been dismissed by a Small Cause Court 
•on the ground that it was time-barred. 
The plaintiff sued on a simple money 
Ibond executed on 1st April 1931, The 
suit was brought on 6th July 1934. 
that is more than three years after 
the execution of the bond. The bond 
set out firstly that the money was pay- 
.able on demand and further on it set 
•out that interest should be payable 
six monthly and that the whole sum 
with interest should be paid within one 
year. The suit was brought within 
three years from the date for payment 
of 1st April 1932. Art. 66. Limitation 
Act. applies to the case and the ques- 


tion is whether the period of limita- 
tion should run from the date of exe- 
cution on the ground that the bon-d 
was payable on demand or whether it 
should run from the period of one year 
specified in the bond as payable. The 
principle which applies in such cases 
appears tot me to examine whether it 
was open to the debtor to make a 
payment before the end of the period 
of one year fixed. Clearly in the case 
of this bond, it was not open to the 
debtor to make a payment because the 
bond states that it was payable on 
demand, that is on demand of the cre- 
ditor. Until the creditor made a de- 
mand the bond was not payable. This 
clause therefore gave the creditor an 
option, but it did not give any option 
to the debtor. There was a somewhat 
similar case in 1920 All 353 (1). In 
that case there was a promissory note 
payable on demand, and on the date 
of execution the^ defendant wrote to 
the Bank promising to pay within a 
year and apparently the Bank accept- 
ed that promise as part of the agree- 
ment between the parties. It was held 
that limitation would rim from the 
expiry of the period of one year. I 
consider that the general principle go- 
verning these cases is to be deduced 
from a ruling of their Lordships of 
the Privy Council in 1932 P C 207 
(2). In that case there was a mortgage 
deed with a period of twelve years 
for payment and provision that pay- 
ment might be demanded in case of 
default of payment of interest. It was 
held that this was an option to the 
creditor and that limitation did not 
run until the period of twelve years 
should expire. This principle in that 
ruling was laid down in regard to mort- 
gage bonds, but it has been extended 
to simple bonds in a ruling in 1933 
All 235 (3). 

For these reasons I allow this appli- 
cation in revision and set aside the 
decree of the lower Court and remand 
the suit for disposal on the remaining 
issue. The court-fee of this Court will 
be returned to the plaintiff. Costs 
hitherto incurred will be costs in the 
case. 

K.S. Revision allowed. 


1. Jwala Prasad v. Shama Cbaran, 1920 All 353 
=52 I C 235—42 All 55. 

2. Lasa Din v. Gulab Kunwar, 1932 P O 207= 
13S I C 779=59 I A 376=7 Luck 442 (P O). 

3. Lalta Prasad v. Gajadhar Shukul, 1933 All 
235=149 I C 181=65 All 283. 
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Niamatullah and Bennet, J.T. 

In tho matter of, Income-tax of 
^adan Gopal. 

Civil Misc. Case No. 39 of 1934, De- 
cided on 30th November 1934. 

(a) interpretation of Statutes — Same word 
occurring in same section should be given 
same meaning unless there is something in 
context to indicate a different meaning. 

Ordinarily where the same word occurs in two 
diderciit part o£ ihc same section, tho same 
meaning should bo assigued to it, but if there is 
anything in the context to indicate a difiereut 
meaning or principle underlying the section 
makes it more logical to assign a difieveut but 
legitimate nioaning, it is permissible to construe 
the same word occurring in two parts of tho 
same section difierontly. [P 445 C 1] 

(b) Income-tax Act (1922), S. 55 — ‘In- 
dividual' in proviso is used in wider sense 
than same word in section — It includes 
Hindu undivided family. 

Tho word ‘individual’ in the proviso is used 
in a slightly wider sense than the same word 
occurring in tho section itself. It includes a 
Jlindu undivided family, llcuce a joint Hindu 
family whiih is a partner in another firm on 
which super tax has been assessed is not liable 
to pay super t.ix on that part of its in cue 
which repto^-onts profits received by it ^rom the 
firm in which i*- is a partner, [P 445 C 2] 

K. N. Katja an.l Ilarnandan Prasad 
— for Asses.^ec. 

K. Verma — for Commissioner of In- 
coino-tax. 

.NiatnaUillah J.— TbU is a reference 
under S. 66 i3) by the Tncornc-lax 

ConiPiissioiur. There is a conneetccl 
3 'ofcreiict:^ No. 40 of 1934. assesscc 

in the present case is a joint Hindu 
family represented by its Karta Tala 
Raniratan Da.s. The assessce in the 
coiiiiccifd case is a joint Hindu family 
rcpre'^ci led ))y its Karta Lala Jaidayal. 
'i'h(‘ two joint fami.lies entered into a 
])aitncrbliip havin^^ cc|ual shares and 
l)cramc a rcg:istcred linn styled Jai- 
dav.ii MadaiiKopal. This registered 
lirni coiitsisiim^ of the two joint famdies 
as i>artncrs became a partner in nine 
r>tluu- unregistered firms. On a refer- 
ence made by the Income-ta.x Com- 
missioner on a ])rcvious occasion it has 
been held by a Bench of ilii.s Court 
that the registered hrm ('coivsisling of 
the two joint families) could not in Jaw 
be a partner in the aforesaid nine 
iinregistere^l firms. Ihc result of this 
dc( i^lion -was tluit each of the two joint 
families was taken to be severally a 
partner in the nine unregistered lirms 
and not as a component part of the 
icgistcrcd firm. 

A sum of Ks. 1.81,338 %vas received 
by the registered firm as its share of 


the profits from some of the unregis- 
tered firms of which it had become a 
partner. The share of each of the two 
joint families in such profit came to 
Rs. 90,669. This added to the other 
income of the joint family represented 
by L. Ramratan Das gave a total of 
Rs. 98,409, on which the Income-tax 
Department assessed a super-tax after 
making allowance for Rs.. 75,000 upto 
which a joint Hindu family is exempt 
from the payment of super-tax. An 
objection was taken on behalf of L. 
Ramratan Das to the sum of Rs. 90,669 
being included as part of the income 
of his joint family for the purposes of 
supertax on the ground that the same 
was exempt from payment of super-tax 
under S. 55. proviso, Income-tax AcC 
The objection was overruled. The In- 
come-tax Commissioner was directed by 
an order of this Court dated 25th 
August 1933, to submit a case for tlie 
determination of the following ques- 
tion: 

*■ Whether the applicant is liable to pay 
super-tax on that part of its income which re- 
presents profits received by it from the registered 
firm.s in its capacity as a partner iu the firm Jai 
D.ival Madan Gopal ? ” 

The Income-tax Commissioner lias 
recorded his opinion as regards the . 
proper construction of the \vord “mdi- 
vidual” occurri.ng in the proviso to Sec- 
tion 55 on which the decision of this 
rase turns. S. 55 runs as follows: In 
addition to the income-tax charged for 
anv year, there shall be charged, levied 
and paid for that year in respect of 
tlic total income of the previous year 
of any indi vidual, Hindu undivided fa- 
mily. company, unregistered firm or 
other association of individuals, not be- 
ing a rcgiiStered firm, an ’ additional 
duty of income-tax (in this Act refer- 
red to as super-lax) at the rate or 
rates laid down for tliat y'^ear by Act 
of the Indian Legislature. Provided 
that, where the profits and gains of 
an unregistered firm have been as- 
sessed to super-tax, super-tax sliall not 
be payable by an individual having a 
share in the firm in respect of the 
amount of such profits and gains which 
is proportionate to his share. 

The learned advocate for the de- 
partment has strenuously contended tliat 
ilic word “individual” occurring in the 
pro\i ‘0 must be assigned the same 
meaning as it bears in the main sec- 
lion. He points out that the word 
“individuLil” has been used in the sec- 
tion as not including a Hindu undivided 
family which is separately referred to,, 
and contends that the same word oc- 
curring in the proviso must be tak.ei\ 
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to be used in an exclusive sense. He 
also argues that the Legislattire has 
not advisedly used in the proviso the 
avord “person” which includes a Hindu 
undivided family S. 2 (9). As against 
this the leaimed advocate for the as- 
sessee lays stress on the fact that no 
reason can be suggested why a differ- 
ential treatment should have been made 
in case of an individual, implying a 
man or a woinan, and a Hindu un- 
divided family should have been made 
liable to pay super-tax a second time. 
The learned advocate for the depart- 
ment suggested that the difference is 
•due to the fact that a Hindu undivided 
family is exempt from payment of 
super-tax where its income does not 
exceed Rs. 75,000, while any other per- 
son in liable to pay super-tax on the 
excess over Rs. 30,000. 

We have carefully considered the 
phraseology of S. 55 and its proviso 
and the policy underlying the whole 
Act and are of opinion that the word 
“individual” has been used in the pro- 
viso in a slightly wider sense than the 
same word occurring in the section it- 
self. Ordinarily where the same word 
occurs in two different parts of the 
same section the same meaning should 
be assigned to it, but if there is any- 
thing in the context to indicate a dif- 
ferent meaning or the principle under- 
lying the section makes it more logi- 
cal to assign a different, but legitimate 
meaning, it is permissible to construe 
the same word occurring in two parts 
of the same section differently. S. 55 
lays down generally that every indi- 
vidual, joint Hindu family, company, 
unregistered firm (a registered firm is 
separately provided for) or other asso- 
ciation of individuals is liable to pay 
super-tax in addition to the income-tax 
payable under the Act. As the section 
makes, inter alia, an unregistered firm 
liable to super-tax, the proviso is in- 
tended to make it clear that the com- 
ponent parts of such unregistered firm 
cannot be made to pay super-tax if 
the firm itself has already paid it. If 
the contention put forward on behalf 
of the department be accepted the re- 
sult will be somewhat anomalous in 
a case in which an unregistered firm 
consists of partners one of whom is 
Hindu undivided family, ason the profits 
received by the individual partners none 
of them except the Hindu undivided 
family will be liable to pay super-tax, 
the firm itself having already paid it. 
The Hindu undivided family though 
similarly situated will be called upon 
to pay super-tax a second time. It 


seems to us that the. proviso to S. 55 
provides in case of super-tax what sec- 
tion 14 (2) (b) docs in reference to 
the income-tax. The scheme of the 
Act appears to be that where the in- 
come of an assessee is part of income 
of a firm which has already paid in- 
come-tax and super-tax the assessee 
sJiould not be called upon to pay any 
income-tax or super-tax on the amount 
received by him as his share of the 
profits of the firm. The use of the 
word “individual” in the proviso was 
not in our opinion intended to e.xclude 
from its benefit a Hindu undivided fa- 
mily. It cannot be denied tliat the 
word is wide enough to include a group 
of persons forming a unit. The context 
in which it occurs suggests to our mind 
that it has been used to indicate one' 
of the component parts of an^ unre- 
gistered firm. It is followed by the 
words “having a share in the firm” 
which indicates that the word is in- 
tended to connote an “individual part- 
ner” be he a person or the legal entity, 
the Hindu undivided family. 

The argument that only a single in- 
dividual as distinguished from a Hindu 
undivided family was intended to have 
the benefit of the proviso because he 
is liable to pay super-tax on his in- 
come in excess of Rs. 30,000 while a 
Hindu undivided family is exempt from 
super-tax where its income does not 
exceed Rs. 75,000 does not impress us. 
The reason why a higher limit is fixed 
for a Hindu undivided family is ob- 
viously the consideration that its in- 
come is shared by all the coparceners 
whereas in case of an ordinary indivi- 
dual the income belongs to him exclu- 
sively. 

For these reasons we think that the 
word “individual” in the proviso to 
S. 55 includes a Hindu undivided family 
and the difficulty of, adopting tliat con- 
struction is due to somewhat inartistic 
drafting of it. The result is that we 
answer the question referred to us in 
the negative. We assess the fee of the 
advocate for the Commissioner at Rs. 
150. The costs of this reference shall 
be paid by the Department. The legal 
practitioner’s fee, for which a certifi- 
cate has been filed, shall be taxed as 
costs. ' 

Questio7i answered. 
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A. I. R. 1935 Allahabad 446 (1) 

Bennet, J. 

Ck. Tara Singh and othe7‘S — Plaintiffs 
— Applicants. 

V. 

Mt. Sagiya — Defendant — Opposite 
Party. 

Civil Revn, No. 470 of 1934^ Decided 
on 19th December 1934. against order of 
Small Cause Court Judge, Meerut, D/- 
21st May 1934. 

Agra Tenancy Act (1926), S. 48 — Plaintiff 
saying that defendant landlord has collected 
more rent from him — Case comes under 
S. 48 and is cognizable only by Revenue 
Court. 

A case where the plaintiffs say that the defen- 
dant collected from them more rent than they 
should have paid is a case which comes under 
S. 48 of the Act and that suit is triable only by 

the Revenue Court: 1924 All 125, Disi. 

[P 446 C 1] 

S. B. L. Gaur — for Applicants. 

K. N. Malaviya—ioT Opposite Party, 

Order. — This is a civil revision by 
the plaintifTs against an order of a 
Small Cause Court directing the plaint 
to be returned for presentation to the 
proper Court on the ground that the 
suit was cognizable only by a revenue 
Court The Court held that the suit 
lay under S. 48, Agra Tenancy Act of 
1926. That section deals with a suit by 
a tenant from whom any sum of pro- 
duce is exacted by his landholder m 
excess of the amount recoverable from 
him as an arrear of rent. The present 
plaint sets out that the defendant is 
a zamindar of one quarter share in 
the land of which the plaintiffs axe 
tenants and that the yearly rent is 
Rs. 120 per annum and tliat Phundan 
Lai is the owner of the other three 
quarter zamindari share. 2 sets 

out that the defendant collected for 
the years 1337 and 1338 Fash arrears 
of rent of her own share and of Phun- 
dan Lai’s sliare amounting to Rupees 
254-9-0 and did not allow Rs. 30 re- 
maining for Rabi. Prara. 3 sets out 
that later Phundan Lai got a de^ee 
for arrears of rent for this period of 
Rs. 242 against plaintiffs. Para. 5 

alleged that the plaintiffs had de- 
manded from defendant the excess she 
had collected but she liad refused to 
trive it This appea.rs to me to be 
1 vcr>' clear case under S. 48, Tenancy 
Act and under S. 230 the jurisdiction 
iHps only in the Revenue Court. Learn- 
ef counsel referred to a ruling 1924 
All 125 (1), corresponding to b. 3b 

1 K-ivi Pratap Narahi Singh v. Ram Prasad 
Bhacthi. 1924 All 125=74 1 C 502=45 All 725 


of Act 2 of 1901. That ruling laid 
down tliat the section would not apply 
to the case of a zamind^ gathering 
produce of a grove for himself when 
the produce was not handed over to- 
him by tenants. 

The ruling has therefore no appli^- 
tion to the present case as the plaint 
clearly sets out that the rent in ques-^ 
tion was paid by the plaintiffs to the- 
defendant. Some argument was made 
on the meaning of the word “to exact’* 
Oxford Dictionary as stating its mean- 
in S. 48. The ruling quoted Murray’s 
ing “to demand and enforce payment o.f’*’ 
The ruling does not quote Murray fully 
as Murray states that the literal sense 
is to derive or force out and the 
vartioU'S derivative senses are to de- 
mand, require etc. The first meaning 
no doubt is to demand and enforce 
the payment of or to extort. The 

second meaning includes the meanmg 
“to insist upon,’’ the third meaning 
to call for demand, require. It is clear 
that the word may or may not indicate 
force and may indicate mere insistence. 
It is clear to me that it is not m- 
tended that a suit of this nature should 
lie in the Civil Court if the demand 
is made with insistence or if it is en- 
forced and tliat the suit should lie in 
the Revenue Court if the demand 
made without insistence or ^ without 
force. Such a position of affairs would 
be quite absurd. I consider that a case 
like the present where the plaintiffs 
say tliat the defendant collected from 
them more rent than they should have 
paid is a case which comes under sec- 
tion 48. Tenancy Act, and that that 
•suit is triable only by the Revenue 

Court. T . V 

For these reasons I dismiss this ap- 
plication in revision with costs. 

K.s. Application dismissed, 

4 

A. I. R. 1935 Allahabad 446 (2) 

KendaeTj, Ag, C. J, and Harries, J- 

Ram Sarup — AppHcant. 

V. 

Emperor — Complainant; — Opposite 

^ .-.3 

Civil Revn. No. 73 of 1934, Decided 
on I7bh December 1934 against order of 
Sub-Judge, Etah, D/- 14th October 1933. 

Criminal P. C. (1898), S. 476*8 — Com- 
plaint by Judge of Small Causes signed aft 
Munsif — Appeal lies to District Judge alone ~ 
He has no jurisdiction to transfer appeal o 
Subordinate Judge. _ .qq 

An order embodying a complaint ' 

I. P. C . was signed by the presiding Officer a 
^lunsiff and not as Jxidgo of the Small .. 
Court in which capacity the Officer was a g* 
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The result of the Pre'^idiug Officer signing the 
order as Munsif and not as a Judge of Small 
Causes had the effect of misdirecting the appeal 
to the Subordinate Judge instead of to the Dis* 
trict Judge. 

Held', that an appeal from this order lay to 
the District Judge alone as the Court passing 
the order was a Small Cause Court and the Dis- 
trict Judge alone had jurisdiction to dispose of 
the appeal and not to transfer it to the Subordi- 
nate Judge. [P 447 O 2] 

G. Agarwala and K. N. Agarwala — for 
Applicant. 

Shiva Prasad Sinka — for Opposite 
Party, 

Kendall, Ag. C. J. — This is an ap- 
pli( ation for the revision of an ap-^ 
pellate order passed by the Subordi- 
nate Judge of Etah in the following 
circumstances. Ram Sarup, the appli- 
cant, had made a >statemjent in the 
course of a suit which was being tried 
on the Small Cause Court side by the 
Munsif of Kasganj, in consequence of 
which the presiding officer decided to 
make a complaint agamst him tmder 
S. 193, Penal Code. The order embody- 
ing this complaint was dated 18th 
March 1932, and it was signed by the 
presiding officer as Munsif of Kasganj 
and not as Judge of the Small Cause 
Court. The applicant made an appeal 
to^ the District Judge, who transferred 
this case, among others, to the Sub- 
ordinate Judge for disposal, and the 
Subordinate Judge disposed of it in 
the order which is now the subject 
of the present application, dismissing 
the appeal. 

It is urged in support of the ap- 
plication that the original complaint 
should have been made not by the 
Munsif, but by the Judge of the Small 
Cause Court because the matter was 
being tried by the Judge of the Small 
Cause Court and not by the Munsif; 
and as a consequence of this the ap- 
peal which should liave been disposed 
of by the District Judge, and not trans- 
ferred by him to the Subordinate Judge 
has been disposed of by a Court which 
has no jurisdiction. The fact that th? 
complaint of 18th March 1932 was 
made by the Munsif as such and not 
as Judge of the Small Cause Court 
might not on the face of it have had 
any effect, and the irregularity, if there 
was one. might not have vitiated the 
order. It does appear to us however 
that the result of the Munsif’s 
signing the order as Munsif and not as 
Judge of the Small Cause Court lias 
had the effect of misdirecting the ap- 
peal to the Subordinate Judge instead 
of to the District Judge. The right 
of appeal in the circumstances is one 


that accrues to the applicant under 
S. 476-B, Criminal P. C., that is to 
say: 

‘'He may appeal to the Court to whicli such 
former Court is subordinate within the meaning, 
of Sec. 195(3)”. 

and S. 193^ (3) ®hows that for pur- 
poses of this particular section: 

“a court, in the case of a civil Court from whose 
decrees no appeal ordinarily lies, shall be deemed 
to be subordinate to the principal Court having 
ordinary civil jurisdiction witnin the local limits 
of whose jurisdiction such civil Court is situat- 
ed,” 

Now a Small Cause Court is a Court 
from the orders and decrees of which 
no appeal ardinarily lies, and this ap- 
plies whether the Court is a regular 
Small Cause Court appointed under 
the Small Cause Courts Act or is^ 
merely the Court of a Munsif invested 
with special powers as a Judge of the 
Small Cause Court under the Bengal 
Agra and Assam Civil Courts Act. The 
appeal from that order therefore lay to- 
l-kc ^ principal Court having ordinary 
original ciril jurisdiction as provided 
m Cl. (c) of S. 195, Criminal P. C , 
that IS to say, to the District Judge. 
No doubt the appeal was rightly made 
to the Court of the District Judge 
but the Court that liad to dispose of 
that appeal was one having jurisdic- 
tion to do so, and the Judge had no 
jurisdiction to transfer the appeal to 
the Subordinate Judge as he would 
have had und^ S. 22, Bengal, Agra 
and Assam Civil Courts Act, if the 

appeal had been one against the order 
of a Munsif. 

It appears then that the applicant 
has been deprived of the right of ap- 
peal to the District Judge which the 

unable 

to hold that there has been no substan- 
tial injustice in the case, because of 
course we are unable to say that the 
decision of the District Judge would 
necessarily have been the same as the 
decision of the Subordinate Judge. We 
are clearly of the opinion that it is 

necessa^ to set aside the order of 
the Subordinate Judge as being wi«-h- 
out junsdiction; and we therefore al- 
low this application and direct that the 
appeal be re-admitted by the learned 
District Judge Wilder its original num- 
ber and aisposed of by him according to 
law In the circumstances of the <lse 
as this question of jurisdiction wa^noi 
raised m the lower appellate Court 3 
the applicant was himself to blame W 
he waste of time involved in XkW 
the present application, we nS 

order as to costs. uiauce no 

g.R./e.k. ^Applica tion allowed. 
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Niamatullah and Allsop, JJ. 
Tirloki Prasad — Appellant. 

V. 

Kunj Behari Lai — Respondent. 

Second Appeal No. 12 of 1933, Decid- 
ed on ilth January 1935, from order of 
Dist. Judge, Meerut, D/- 4th November 
1933 

Civil P. C., (1908), S. 60 (c) — Agriculturist 
*~Test is whether main source of income is 
derived from cultivation or not. 

Tho test applied in deciding whether a person 
is an agriculturist is whether his main source of 
income is derived from cultivation or not, The 
term ‘Agriculturists’ used in Cl (c) of S. 60 of 
the Code of Civil Procedure is used in tho sense 
of a person who is an agriculturist by profession, 
that is, a person whose main source of livelihood 
is cultivation: 1932 All 499 Pel oh. [P 448 O 2] 

K, Verma and K. N. Gupta — for Ap- 
pellant. 

N. G. Vaish —for Respondent. 

Allsop. J. — This is a secon.d appeal 
from an order passed in first appeal 
by tlic learned District Judge of Meerut 
in the course of insolvency proceedings. 
The appellant Tirloki Prasad and his 
brother .Sri Ram, were adjudicated in- 
t>olvciits. The receiver seized a house 
No. 41, wliich is situated in the city of 
Mocrut. The appellant Tirloki Prasad 
made an application that he was an. 
agricullurist, that the house No. 41 
was his residential house and that it 
was not subject to attachment un^r 
the provisioiis of Cl. (c) . S. 60, Civil 
P. C., and :Sub-S. (5), S. 28. Provincial 
In.soh'cncv Act. The Court of first inst- 
ance found that the appellant was not. 
in the true sense of the term, an agri- 
culturist and that S. 60, Civil P. C., 
Cl. (c) did not apply to him. In ap- 
peal the learned District Judge found 
that the appellant was. in a sense, an 
agriculturist; but he went on to say 
tliat the house was subject to attach- 
ment. because it was not appurtenant 
to a liolding and was not occupied by 
an agriculturist as such. 

In second appeal it lias been con- 
tended that the statement of law which 
the learned District Judge made is not 
a correct statement and that a house 
if it is occupied by the agriculturist 
is not liable tf> attachment, even if it 
is not occupied by him as an agncul 
turist It has also been contended that 
there is a finding of fact, which is 
binding' on us, that the appellant is 
an agnculiurist. Wc consider that the 
learned District Judge did not intend 
to find that the appellant was an 
agriculturist in the proper sense of the 


term as used in Cl. (c), S. 60, Civil 
P. C. He has said: 

“No doubt the objectors (that is, the appellant 
and his brother) were not primarily cultivators, 
but of the fact that they were cultivators, i. e., 
agriculturists in respect of these plots, there is 
no room for doubt or dispute now.*’ 

By the expression “of these plots’* 
he is referring to the fact that the 
appellant and his brother were ad- 
mittedly in, possession of a piece of 
land just outside Meerut City .which 
had an area of 2 bighas 13 biswas and 
which was a grove, part of which was 
from time to time cultivated. From 
the ternriis used by the learned District 
Judge wc consider that he took it for 
granted that anybody who cultivated 
any land anywhere was an agriculturist. 
That is not the meaning which has 
been applied by the Code to the teirm 
“agriculturist” in Cl. (c), S. 60, Civil 
P. C. We may refer to the case of 
35 All 307 (1). There it was said in 
respect of a dispute upon this question 
that: 

“the question arises as to what is his main 
source of income and whether or not he is an 
agriculturist within the strict sense of the term 
and occupies the house as such.” 

The test applied in deciding whether 
a person was an agriculturist was whe- 
ther his main source of income was 
derived from cultivation or not> Aisimi- 
lar view was held in 1932 All 499 (2). 
Wc entirely agree that this is the pro- 
per test. The term “agriculturist” used 
in Cl. (c), S. 60, Civil P. C., is used 
in the sense of a person who is an 
agriculturist by profession, tliat is, a 
person whose main source of livelihood 
is cultivation. We do not think that 
in deciding the present appeal it is 
necessary to express any opinion about 
the proposition of law laid down by the 
learned District Judge in respect of 
the question whether a house can be 
attached if it is occupicid by an agricul- 
turist in some capacity other than that 
of an agriculturist. We are satisfied 
that the appellant was not an agricub 
turist at all in the sense in which the 
term is used in S. 60. Civil P. C. 

The appellant and his brother were 
the sons of a man who was a money 
lender and owned house property in 
Meerut City. He does not appear to 
have had any zamindari or any con- 
nexion whatsocv'cr with agricultural 
land. After his death his money lend- 
ing business was carried on by his son 
other than the appellant, and that son 

1. Jamna Prasad v. Raghunath Prasad, (1913) 

35 All 307=19 I O 125. t n 

2. Sampat v. Ram Prasad, 1932 All 499 — 138 I O 
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had also a timber shop» and there were 
a number of houses which were let out 
to tenants and from which the brothers 
obtained income by way of rent. The 
appellant himself has made a statement 
in the course of these proceedings in 
which he has admitted that he obtain- 
'Cd his share of the profits from the 
money-lending business and from the 
rent. He has admitted that, at the 
time when he and his brother were 
.adjudicated insolvents, the rent from 
houses brought them in an income of 
something between Rs. 100 and Rs. 200 
.a month, and he has also admitted 
that there were profits from the rnoney 
lending business and from the timber 
shop, although he cannot say how 
much. We should perhaps mention that 
he did not admit that he had any 
share in the timber shop; but at the 
same time he did admit that he ob- 
tained a -satisfactory income at least 
from the rent of houses owned by him. 
The size of the grove, which has an 
•area of just under three bighas, and 
the fact that upon this grroye there 
were a large number of trees show 
^hat there could have been little cul- 
tivation and not much profit from it. 
It is clear to us tliat the appellant 
.and his brother at the date of adjudi- 
cation could, in no sense, be properly 
described as agriculturists, ‘that is, per- 
sons who had, as their main source 
of livelihood, the profits from the cul- 
tivation of land. It has been suggested 
that we should consider the possession 
of the appellant not at the time when 
the order of adjudication was passed, 
but at the time when the receiver was 
proposing to sell the house in dispute. 
Under the provisions of the Provincial 
Insolvency Act, the property of an in- 
solvent vests in the receiver at the 
date of adjudication, and if property is 
not to vest, it must be exempt from 
attachment under the provisions of sec- 
tion 60, Civil P. C., at that date. Once 
kt has vested, it becomes the property 
of the receiver, and he is entitled to 
deal with it. In our opinion, the ap- 
pellant was not an agriculturist, and 
the liuse in dispute vested in the re- 
ceiver at the date of adjudication. That 
being so, there was no force in the 
objection, and the effect of the order 
of the Courts below was correct. We 
dismiss the appeal with costs. 

K.S. Appeal dismissed. 


A. I. R. 1935 Allahabad 449 

SUIiAIMAN, C. J. AND GANGA NATH, J, 

In the goods of Lai Madho "Prasad — 

Testamentary Case No. 10 of 1934 
Decided on 24th January 1935. 

Administration, Letters of — Letters of ad- 
ministration cannot be issued unless Court- 
fee necessary is paid — Whether letters of ad- 
ministration is necessary absolutely or ap- 
plied only by way of precaution is immaterial 
— S. 19 D, Court fees Act, has no application 
to question as to whether Court-fee is neces- 
sary — Court-fees Act (1870), S. 19-0 and 
Sch. 1 Art. (sci). 

Letters of administration cannot be issued to 
the applicant until the duty required by Art. 
(xi) has been fully paid. Art. (xi) does not say 
that there would be an exemption from the pay- 
ment of duty where letters of administration are 
not absolutely necessary and they are only ap- 
plied for either by way of precaution or for the 
sake of convenience. If a person chooses to ap- 
ply for Letters of Administration whether ab- 
solutely necessary or not, he has got to pay the 
duty, S. 19-D merely provides that where letters 
of administration of the effects of a deceased per- 
son have been granted, they shall be deemed to 
be valid and available bv tho administrator even 
notwithstanding that the amount or value of such 
property is not included in the amount or value 
of the estate. That is to say, tho holder of Let- 
ters of Administration is entitled to recover tho 
amount or property, and the opposite party can- 
not resist his claim on the ground that full 
Court-fee bad not been paid on the Letters of 
Administration. S. 19-D has no application 
to tho point which arises in such a case. It 
implies that Letters of Administration have 
been issued and Court-fee already paid thereon, 
though not sufficient: 192‘1 Bo»i 22S (2*^ B), Diss; 
from] 1915 Bom 18 Poll. (P 450 C 1, 2 j 

Banke Behari for K. N. Katja — for 
Applicant. 

Judgment. — Lala Manmohan Das ap- 
plied for the grant of Letters of Admi- 
nUtration in respect of the assets of 
his deceased father Lala Madho Prasad 
who held some shares of the Imperial 
Bank which are in deposit in the Impe- 
rial Bank at Calcutta. On 25th Octo- 
ber 1934 his application was granted 
and Letters of Administration were 
ordered to be issued to him. The office 
naturally demanded the payment of 
court-fee before furnishing the Letters 
of Adimnistration. To this the appli- 
cant objects. 

Learned counsel for the applicant re- 
lies on a Full Bench ruling of the 
Bombay High Court in 1924 Bom 228 
(1). No doubt this ruling supports the 
applicant to a great extent, but the 
learned Judges over-ruled a previous 

1. Keshavlal PunjalaL Sheth v.' Collector of 

Ahmedabad. 1924 Bom 228=77 I C 749=4ft 

Bom 75 (F B). 
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decision of their own Court in 1915 
Bom 18 (2). The view expressed by 
Beaman and Hayward, JJ., in the last 
mentioned case was that if an appli- 
cant who is a member of a joint Hindu 
family applies for probate of a will of 
his deceased father bequeathing the 
joint family property to him, probate 
can be granted only on the assump- 
tion that the will was genuine 
and valid and that the testator Iiad 
authority to make the bequest and that 
probate cannot be granted on the sup- 
position that the property being joint 
family property the will itself was in- 
valid and that if the applicant wants 
probate he must pay the duty. We 
are not able to see how this point is 
met in the judgment delivered in the 
Full Bench case. The judgment pro- 
ceeds principally on an interpretation 
of S. 19-D. Court-fees Act, and on the 
view that the provisions of that section 
would not apply strictly to a joint fa- 
mily. That may be quite correct, but 
what, with great respect, we would say 
has been overlooked is tliat the duty 
is not payable under S. 19-D, but 
under S. 6. Court-fees Act, and under 
Art. (11). Sch. 1, S. 19-D, merely pro- 
vides that where Letters of Adminis- 
Itration of the effects of a deceased 
1 person have been granted they shall 
be deemed to be valid and available 
by the administrator even notwithstand- 
ing that the amount or value of such 
property is not included in the amoun't 
or value of the estate. Tliat is to say, 
the holder of the Letters of Adminis- 
tration is entitled to recover the am- 
ount or property, and the opposite 
party cannot resist his claim on the 
ground that full court-fee had not been 
paid on the Letters of Administration. 
That section lias no application to the 
point which arises in this case. S. 19-D 
implies that Letters of Administration 
have been issued and court-fee already 
paid thereon though not sufficient. 

^ Section 6 requires that no document 
of any kind specified in the first sche- 
dule shall be furnished by any public 
officer unless in respect of such docu- 
ment there be paid a fee of an amount 
not less than that indicated by the 
relevant schedule. The office of this 
Court cannot issue Letters of Admi- 
nistration to the applicant until the 
duty required by Art. (11) has been 
fully paid. Art. (11) does not say that 
there would be an e-xemption from the 
payment of duty where Letters of Ad- 
ministration are not absolutely neces- 

2 Kashi Nath Pareshram v. Gourabai, 1915 Bom 
’ 18=28 I C 473=39 Bom 215. 


Lal Mabho Prasad 

saxy and they are only applied foi* 
either by way precaution or for the 
sake of convenience. If a person 
chooses to apply for Letters of Admi- 
nistration whether absolutely necessary 
or not he has got to pay the duty. 
In 1930 All 99 (3), jt was laid down 
that there was no legal bar to the 
granting of a Succession Certificate to 
a member of a joint Hindu family who 
gets the rights by survivorship and! 
not as heir and tliat if he chooses 
to apply for Succession Certificate or 
Letters of Administration as legal re- 
presentative of the deceased person, 
such certificate may be granted, of 
course, on payment of full fee. 

The learned counsel for the applicant, 
contends before us that the necessity 
for the application has arisen because* 
the Imperial Bank refuses to handover 
the shares without the production of: 
Letters of Administration or a Suc- 
cession Certificate. We are not con- 
cerned with the question whether the 
Imperial Bank is rightly or wrongly 
refusing to do so. It may be tliat 
under some rule under which shares- 
are issued it is necessary that the 
share-holder should profess to own it 
on his own behalf e-xclusively; but if 
the Imperial Bank is wrongly refusing 
to hand over property belonging to- 
the plaintiff the remedy of the plam- 
tiff lies by suit. If he prefers to apply 
for Letters of Administration in order 
to comply with the \vishes of the Im- 
perial Bank there is no option, but 
to pay the full court-fee. Dissenting 
from the view expressed by the Fulf 
Bench in 1924 Bom 228 (1). and adopt- 
ing the principle of the decision of 
Beaman and Hayward, JJ., in 1915 Bomj 
18 (2), we hold that the applicant must 
pay court-fee. If the court-fee is not 
paid Letters of Administration shall not 
be issued. We allow two months for 
payment of the court-fee. If the am- 
ount is not paid within the time allow- 
ed the case will be put up for con- 
sideration whether Letters of Adminis- 
tration should not be revoked. 

Order accordingly, 

8, Banwari Lal v. Maksudan Lal, 1980 All 99=s 

=122 I C 183=62 All 252. 
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Allsop, J. 

A, Williams — Defendant — Appellant. 

V. 

{Fh'm) Kallu Mal Magan Lai — Plain- 
tiff — Respondent, 

Second Appeal No. 1002 of 1934, De- 
cided on ISfch December 1934, from de- 
cision of Sub-J., Jhansi, D/- 25th July 
1932. 

Negotiable Instruments Act (1881), S. 80 — 
No interest mentioned in promissory note — 
Interest at 6 per cent should run from date 
of execution of instrument 

Where no interest is mentioned in a promis- 
sory note, interest is payable at the rate of six 
per cent and should tun from date of the execu- 
tion of instrument: 1925 Bom 35, 1928 Lah 665, 
Rel on; 1931 Cal 140 Not Foil. [P 451 O 1] 

G. S. Pathak — for Appellant. 

Shankar Sahai Verma — for Respon- 
dent. 

Judgment. — This is a second appeal 
against a decree passed by the learned 
Subordinate Judge of Jhansi in first 
appeal. The suit which gave rise to 
the appeal was instituted for the re- 
covery of certain sums of money on 
the bsais of three instruments which 
were alleged to be promissory notes. 
In respect of one instrument which 
was executed by the wife of the defen- 
dant -appellajit, no decree was passed. 
In respect of the other two instru- 
rnents a decree was passed. The only 
dispute now is about interest upon the 
sum due on the basis of one of the 
instruments. About the other instru- 
ments there is no dispute. In the in-- 
strument which is in dispute, there is 
no reference to any payment of in- 
terest. The document is in these terms: 

“Due to Kallu Bania for stores purchased the 
sum of Hs. 649-]4'6 (Rupees six hundred and 
forty-nine annas fourteen and pies six) only.’* 

The inconsistency is in the original. 
It is doubtful whether this can be 
called a promissory note, but it is so 
called by the plaintiff and this descrip- 
tion was accepted by the defendant. 
The only question is whether interest 
should be paid on this sum of Rs. 649 
odd because there is no mention of 
any covenant to pay interest in the 
instrument itself. I must presume for 
the purposes of this appeal that this 
is a pro^ssory note, and imder S. 80, 
Negotiable Instruments Act, interest is 
payable at the rate of 6 per cent per 
annum. The further question has arisen 
whether interest should be paid from 
the date of the execution of the pro- 
missory note or from some future date 
which may be considered to be the 


date of demand. The case of 1928 Bom 
35 (1), is authority for the proposition 
that interest should run from the date, 
of the execution of the instniment. In' 
support of the same proposition there 
is another case, viz., 1928 Lah 665 (2). 
On the other side, my attention has 
been drawn to the case of 1931 Cal 140 
(3). In the Calcutta case the learned 
judge agreed wijth the view expressedl 
in 1928 Bom 35 (1), that the money 
due on a promissory note becomes due 
at the date of exec ution if the pro- 
missory note is one ^wfKch is payable 
on demand. In that vieAV of the matter 
it would normally be assumed that in-^ 
terest would run from that date be- 
cause under S. 80, Negotiable Instru- 
ments Act, the interest runs from the 
date when the amount due ought to 
have been paid. The basis of the deci- 
sion in the Calcutta case is that the 
word “same” in S. 80, Negotiable Ins- 
truments Act, refers to “interest” and 
not to ‘‘amount due.” If that was so 
the section would run: 

“When no rate of interest is specified in the 
instrument interest on the amount due shall . . , 
be calculated at the rate of 6 per cent, per 
annum from the date at which the interest ought 
to have been paid by the party charged until 
tender or realisation of the amount due there- 


^ If this were the worchng of the sec- 
tion, it seems to me that it would 
be meaningless because interest could 
not be calculated until it became 'due 
and interest could not become due so 
that it ought to have been paid before 
the date from which it could be cal- 
culated. I therefore consider that the 
view taken by the Bombay High Court 
in 1928 Bom 35 (1), is the proper view. 
In the result the appeal is allowed 
and the decree of the lower appellate 
Court is varied to this extent that 
instead of interest being cliarged on 
the first promissory note at the rate 
of 2 per cent per mensem, interest 
shall be charged at the rate of 6 per 
cent per annum. Interest shall run 
from the date of the execution of the 
promissory note. In other respects the 
order of the Court below shall stand 
The appellant will get 3-4th of his 
costs in this Court and the order for 
costs in the Courts below shall stand. 


J.W • ^ • 




1. Gaupat Tukaram v. Sopaua Tukaram IQQf 
Bom 35=107 I C 257=62 Bom 88 (F B)’ 

^5=107'*i”''753 “““ 

3. Prem Lall Sein v. Radha Bullav Kankra lOqi 
Cal 140=130 I O 134=58 Cal 290 ' 
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Ganga Nath, J. 

Dharup Baj Misir tiud a7iother — Plan- 
fciCfs — Appellants. 

V. 

Bam Audhesh Misir and oi/iers— De- 
fendants — Respondents. 

Second Appeal No. 1289, of 1932, De- 
cided on 7th February 1935, from deci- 
sion of 2nd Addl. Sub-Judge, Jaunpur, 
D/- 14 th July 1932. 

(a) Hindu Law — Joint family — Father or 
manager can represent other members in 
suit. 

A father or manager of joint Hindu family 
can represent his sons and other members of his 
family in a suit: 34 All 549, (F B), Bel on. 

[P 454 C 2] 

(b) Hindu Law— Joint family— Father as 
manager can refer dispute to arbitration — 
Award thereon is binding on sons — Arbitra- 
tion. 

It is competent to the father of a joint Hindu 
family in his capacity of managing member of 
the family to refer dispute to arbitration and 
the award made on such a reference, if in other 
respects valid, will be binding on the sons un- 
less it bo shown that the father’s act in referring 
the suit to arbitration was tainted with fraud 
or collusion or was otherwise done in bad faith: 
Case latv Bef erred. [P 452 C 2; P 453 C Ij 

B. S. Shastri—iov Appellants. 

B. Malik — for Respondents 

Judgment. — This is a plaintilifs ap- 
peal and arises out of a suit brougnt 
by them against the dcfenclants-res- 
pondents for a declaration that decree 
No 225 of 1930, of the Court of the 
Additional Munsif of Jaunpur. dated 
17th December 1930, was not binding 
on them. The Property which was m 
dispute in suit No. 225 of 1930, in 
which the decree in dispute pass- 
ed had been purchased by the father 
of the defendant Ram Audhesh for 
Rs. 200 in 1904 in Ins owm name. A 
suit was brought by R^m ^idesh 
against the father of the plaintiffs for 
a declaration that the property in dis- 
pute belonged to him (Ram Audesh) 
and that the defendants had no nght 
in it The parties referred the suit to 
one Shubkaran and the decree was 
passed on the statement of the referee 

Shubkaran). The plaintiffs brought this 
suit on the allegation tliat their father 
was under the influence of bhang as 
well as in a fit of anger and was mcap- 
able of understanding his aftairs when 
he referred the suit to Shubkaram The 
suit has been dismissed by the Courts 
below on the finding. that the decree 
is binding on the plaintiffs as the de- 
cree has not been obtained by any 
fraud or mis-represcntation. It was also 


found that their father was neither 
under the influence of any drug nor 
angry. 

The first point for consideration in 
this case is whether a father of a joint 
Hindu family can represent his sons 
and other members of his family in a 
suit. It is a general rule of Hindu 
law that the manager represents the 
family in all transactions with the outer 
world provided these transactions are 
family matters. Indeed. Jf it were not 
so. it is difficult to understand how the 
affairs of the family could be carried 
on.. If this proposition is correct, there 
can be no good reason why the mana- 
ger should cease to represent the fami- 
ly when the family has to institute^ or 
defend a suit in a Ckjiirt of Justice.! 
In the Full Bench case of 34 All 549 
(1), where in a suit for sale on 
a mortgage the defendants mort- 
gagors were the managing members of 
a joint Hindu family, who in that capa- 
city had purchased the mortgaged pro- 
perty, it was held that the family was 
sufficiently represented by the manag- 
ing members and that the suit would 
not fail by reason of the non-joinder 
of the other members of the family. 

It being so, the next question is in 
which cases can members of a joint 
Hindu family cliallenge a consent or 
compromise decree obtained by or 
passed against the manager of the 
family. All the cases so far decided 
show that such a decree can be chal- 
lenged only in the case of fraud or 
misrepresentation. In 1 All 651 (2), 
in March 1867, J sued for possession 
of a moiety of the share originally 
held by B’s widow, then deceased, and 
for a declaration of his right to a 
moiety of the share held originally by 
D’s widow. In June 1867, the parties 
to the suit effected a compromise 
agreeing to divide the estate into four 
lots on certain conditions, a decree 
was accordingly passed in the terms 
of the compromise. K. J’s son, sued in 
1876 .in his father’s life-time, to obtain 
the same relief as his father had sought 
in 1867 and a declaration that the 
arrangement effected by the compro- 
mise and the decree was ineffectu^* 
It was held that, assuming that the 
estate was joint until 1867 K was, m 
the absence of fraud, bound^ by the 
compromise entered into by his father 
and his suit was not maintainable. It 
is also comp etent to the father of & 

1. Hori Lai V. Nimmaa Kunwar, (1912) 34 AU 

549=15 I C 126 (F B). 

2. Pitam Singh v. Ujagar Singh, (1075-i8) 1 All 

651 . 
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joint Hindu family in his capacity of 
managing' member of the family to 
refer disputes to arbitration and the 
award made on such a reference, if 
in other respects valid, will be binding 
on the sons. In 16 All 231 (3), the 
respondent and his father formed a 
joint Hindu family of which the father 
was the manager. It was observed that 
the father represented the family as 
such manager and in the absence of 
fraud or collusion which had not even 
been suggested in that case, his acts 
were binding on the other members of 
the family: 1 All 651 (2). referred to 
above was followed. 

Similarly in 1927 Lah 362 (4), it was 
held that it was really not necessary 
to implead the sons as parties, as being 
members of a joint Hindu family with 
the original defendants they were effect' 
tively represented by the latter and 
would have been bound by the result 
of the litigation. It^ was further held 
that an award following on a reference 
made^ by a Hindu father is binding 
on his sons unless it be shown that 
the father’s act in referring the suit 
to arbitration was tainted with fraud 
or collusion or was otherwise done in 
bad faith. The learned counsel for the 
appellants has relied on 6 Mad 284 
(5). This case does not apply to the 
present case because that was a case 
of partition of an undivided family and 
it was held that no decree could be 
properly arrived at in such a suit with- 
out joining all the co-parceners. More- 
over as against this case the Full Bench 
piling of our own High Court is bind- 
ing. The other case relied on by the 
lenmed counsel is 1929 All 365 (6). 
That was a case of relinquishment of 
right of redemption without any legal 
necessity and benefit to the family. 
The relinquishment was held not to 
be binding on the sons while in the 
present case no question of relinquish- 
ment of any property belonging to the 
plaintiffs arises. The third case relied 
on by the learned counsel is 1917 P C 
95 (7). This case relates to the con- 
tingent (right of a reversioner before 
it materialised. There it was held that 
a Hindu reversioner has no right or 
interest in praesenti in the property 

3. Jag^n Nath v Mannu Lai, (1894) IG All 231= 
] 894 AWN 60. 

4. Guran Difcta v. Pokhar Earn, 1927 Lah 362= 
104- T C 202=8 Lah 693. 

5. Timmappaya v. Lakshminara 5 'aua, (1883) 6 
Mad 284. 

6. Mans?ali Pershad v. Babu Bam, 1929 All 365 
=116 I C 875=51 All 659. 

7. Amrit Narayan Singh v. Gava Singh. 1917 P C 
95=44 I C 408=45 I A 35=45 Cal 590 (P C). 


which the female owner holds for (her 
life. Until it vests in him on her death, 
should he stirvive her, he has nothing tp 
assign or to relinquish or even to 
transmit to his heirs. His right be- 
comes concrete only on her demise, 
until then it is a mere “spes succes- 
sions.” His guardian if he happens to 
be a minor, cannot bargain with it on 
his behalf, or bind him by any con- 
tractual engagement in respect thereof. 

The arguments of the learned coun- 
sel for the appellants have been based 
on the assumption that the property, 
in dispute was a part of the joint 
family property. It was not so. The 
property was claimed by the defendant 
as his o^vTl self-acquired property. The 
branches of the parties had separated 
long before the proi>erty was acquired. 
As already stated the property then 
in dispute was acquired by the father 
of the present defendant in his own 
name. The claim asserted by the plain- 
tiffs* father in that suit was only a 
doubtful one. There was no case of 
any alienation of or relinquishment of 
any rights in any joint family property 
in which the plaintiffs had any right. 
The concurrent finding of both the 
Courts below is that there was no col- 
lusion. fraud or misrepresentation. The 
decree is therefore binding on the par- 
ties. There is no force in the appeal. 
It is therefore ordeired that the appe^ 
be dismissed with costs. Permission to 
file a Letters Patent appeal is rejected. 

K.s. Appeal dismissed. 
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V. 


Dhum Singh and another — Plaintiffs- 
and Defendant — Respondents. 

First Appeal No. 23 of 1934, Decided 
on 28th November 1934, from order of 
Addl. Sub-Judge, Muzaffarnagar, D/- 
15th September 1933. 

Agra Tenancy Act (3 of 1926). S. 85 
(3) Suit for damages for having cut down 
^ Plaintiff alleging that proprietary 
right in threes belongs to him — Suit is cogniz* 
able by civil Court* 

A suit for damages for trees having been cut 
by tb© defendant in which the plaintiff alleged 
that the proprietary right in the trees belonged 
plaintiff, can be correctly brought in the 
Civil Court. fp 45^ c 2 ] 

(b) Agra Tenancy Act (3 of 1926), Ss. 16 , 

and 14 Exproprietary rights confer right of 
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occupancy — Latter implies right to cultivate 
land. 

Ex-proprietary rights confer a right of occu- 
pancy. A right of occupancy implies a right to 
occupy, that is, a right to cultivate the land or 
use it in a manner equivalent to cultivation, 
such as to use for grove or pasturage. Hence the 
sale should allow the creation of the right of the 
former owner to bold the land either for agri- 
cultural purposes or as grove land or as pastur- 
age at the favourable rates in S. 14, sub-S. (1), 
and with the security of tenure of an occupancy 
tenant. [P 454 O 2; P 455 O 1] 

(c) Agra Tenancy Act (3 of 1926), S. 14 — 
Existence of grove allows exproprietary 
rights to accrue ih sir land. 

The Agra Tenancy Act intends that the ex- 
istence of a grove shall allow ex-proprietary 
rights to accrue in sir land without any let or 
hindrance: 1932 All 653, Not Foil. [P 455 0 1] 

(d) Agra Tenancy Act (3 of 1926), S. 14 — 
Right in scattered trees or in grove cannot 
be transferred even if included in sale cer- 
tificate. 

Tbe statement in the sale certificate that all 
the rights of tbe defendants in scattered trees or 
in groves passed to the auction-purchaser cannot 
pass the rights in the grove in question because 
those rights are not capable of transfer owing to 
the provisions of S. 14 of the Act. [P 455 0 1] 

Mukhtar Ahmad — for Appellants. 

S. N. Gupta — for Respondents. 

Judgment. — This is a first appeal 
from order by defendants 1 and 2. 
The plaintiffs brought a suit in the 
Court of the Munsif claiming damages 
from the defendants for liaving wrong- 
fully cut down certain trees alleged 
to belong to the plaintiffs. These trees 
stood on a certain plot formerly the 
sir land of defendants 1 and 2. In 1927 
there was an auction-sale of the za- 
mindari share of defendants 1 and 2 
and the plaintiffs purchased at auc- 
tion-sale and received dakhalnama on 
29th August 1927. This was 
Act 3 of 1926. .came into force. Ihc 
land although sir had a grove standing 
on it planted by defendants 1 and 2. 
Subsequently they sold the trees to 
defendant 3, who cut them down. After 
the auction-sale rent was assessed by 
the Revenue Court on the plot as the 
exproprictai'y tenancy of defendants 1 
and 2. The claim of the plaintiffs was 
that under the auction-sale the pro- 
prietary rights of defendants 1 and 2 
in all their groves including the grove 
in suit passed to the plaintiffs and that 
the exproprietary tenancy of defen- 
dants 1 and 2 arose m the land only. 
This view of the law has been taken 
by the lower appellate Court fallowing 
B. case reported inl932 All 653 (1), 
by a learned Single Judge of this 

r Y:ikub~^i V. Tajamul Hussain Khan, 1932 All 

'653=113 1 C 217. 


Court. The defendants have appealed 
alleging firstly that the suit was not 
cognizable by the Civil Court. It was 
argued that the plaintiffs could have 
sued in the Revenue Court under S. 85 
(3) of Act 3 of 1926. This sub-section 
entitles a land-holder to sue a tena^ 
for compensation for acts defined in 
S. 84 as detrimental to the land or 
inconsistent with the purposes for 
which it was let. I do not think that 
this section would be appropriate^ to 
the present plaint as the plaintiff claims 
that the proprietary right in the trees 
belonged to the plaintiffs. Accordin^y 
I hold that the suit o£^ the plaintiffs 
was correctly brought in the 
Court. The second and third grounds 
of appeal argued that defen^nts 1 
and 2 are grove holders and that the 
defendants have a right in the trees 
standing on the land. 

I have considerable difficulty in ac- 
cepting the view of law laid down in 
the ruling quoted. That ruling does 
not appear to deal with 
difficultv: S. 14. Act 3 of 1926, lays 

down that on the transfer by fore- 
closure or sale in execution of a decree 
or by voluntary alienation otherwise 
than by gift or exchange between co- 
sharers a landlord shall become .a 
tenant with a right of occupancy m 
his sir and in the land which he has 

cultivated continuously for 10 years at 

the date of transfer. Sub-^ (8) states 
that for the purposes of sub-S. (1) the 
use of land as grove land shaU not 
be deemed cultivation. Accordingly 
therefore in the case of land not sir 
the exproprietary rights would notarise 
if a grove stood on the land, but the 
section does not state that for sir the 
existence of a grove will prevent the 
arising of exproprietary rights. Clearly 
therefore in the present case the ex- 
proprietary rights did arise and the 
Revenue Court confirmed the existence 
of those rights by assessing exproprie- 
tary rent on the holding. Now. ex- 
proprietary rights confer a right of 
occupancy. A right of occupancy is 
not defined bv the Act other than the 
definition in S. 16, but it is clear that 
a right of occupancy implies a right to 
to occupv that is a right to cultivate 
the land or use it in a manner equiva- 
lent to cultivation, such as to use for 
grove or pasturage. This followsfrom 
the definition of land in S. 3, sub-b. (. 4 ' 
as land which is let or held for 
cultural purposes or as grove land or 
for pasturage. The .sale 
should allow the creation of the ngm 
of the former owner to hold the lana 
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. either for agricultural purposes or as 
• grove land or as pasturage at the fa- 
vourable rates in S. 14, sub-S. (1) and 
I. with the security of tenure of an occu- 
ipancy tenant. Now, if the view of 
the lower Court were correct that on 
such a sale, the former owner would 
have a right only to the land and 
'Ihe right in the trees would^ pass to 
the transferee, then the situation would 
^rise that the exproprietary rights 
Avould merely be theoretical and would 
'be of no practical value to the former 
•owner as long as the trees stood on 
tthe land. There is no provision in the 
Tenancy Act under which the former 
'Owner could insist on the transferee 
o-emoving the trees and that it would 
rbe open to the transferee^ to keep the 
ntrees standing on the holding for many 
•years until they cease to exist. The 
•case therefore would be that where the 
‘former owner had used his sir land for 
•the purpose of a grove, he would in 
‘fact on a sale obtain none of the bene- 
fits intended by S. 14, T^ancy Act, 
'but where he used his sir land for 
•cultivation, he would obtain all the 
'benefits. I do not think that the sec- 
"tion intended that such a difference 
'ishould arise and if such a difference 
had been intended, I consider t^t 
isub-S. (8) would have made provision 
•for such a difference. That sub-section 
as already noted does provide that for 
land other than sir land the existence 
of a grove prevents the accrual of ex- 
uproprietary rights. The natural pro- 
vision would be to have said that the 
existence of a grove on sir land would 
also prevent the accrual of ex-pro- 
•jprietary rights. As the Act does not 
say so I consider tliat the Act intends 
that the existence of a grove shall 
allow exproprietary rights to accrue in 
sir land without any let or hindrance 
and that the theory of law put for- 
ward by the lower Court is incorrect 
as that theory would in practice de- 
prive the former owner of any benefit 
from his exproprietary rights. As re- 
gards the statement in the sale certi- 
ficate that all the rights of the defen- 
Idants in scattered trees or in groves 
passed to the auction-purchaser. I con- 
sider that tliis provision could not pass 
ithe rights in the grove in question 
because those rights are not capable 
of transfer owing to the provisions of 
S. 14, Agra Tenancy Act. 

For the reasons which I liave given, 
I allow this first appeal from order 
with costs throughout, and I set aside 
\the decree of the Court below and 
^restore the decree of the Court of first 


instance dismissing the suit of the 
plaintiffs. Leave is granted for Letters 
Patent appeal. 

K.s. Appeal allowed* 
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Bennet, J. 

Mt, Deba — Plaintiff — Applicant, 

* V. 

Seoy. of State— Opposite Party. 

Civil Revn, No. 516, of 1934, Decided 
on 21st December 1934, against decree 
of Sub-Judge, Farrukhabad, D/- 2lsb 
April 1934. 

(a) Court-fees Act (1870), S. 12(1) — Refund 
—Application for, shall be filed in Court m 
which plaint is filed — Suit need not be pend- 
ing for deciding it. 

Every question of refund in regard to a plaint 
shall be decided by the Court iu which such 
plaint was filed. It does not lay down that the 
decision must be made only when the suit is 
pending. CP 456 O 1] 

(b) Civil P. C,, (1908), S. 115-Court hav- 
ing jurisdiction to decide application for 
refund of Court-fee not doing so — Revision 
is competent — Court-fees. 

Where the lower Court which has jurisdiction 
to decide an application for refund of Court-fees 
fails to do so, revision lies to the High Court. 
And where such application is made after the 
suit has terminated the application should be 
treated as an application under O. 47, B. 1. 

[P 456 0 1] 

Babu Bam Aioasthi — for Applicant. 
Muhammad Ismail — • for Opposite 
Party. 

Order. — This is an application in civil 
revision by a plaintiff under the fol- 
lowing circumstances: 

The plaintiff brought a suit' in the 
Court of the Subordinate Judge of 
Farrukhabad for arrears of mainten- 
ance and a compromise was entered 
into and a decree was passed in terms 
of the compromise. The Subordinate 
Judge held that a couTt-fee of Rs. 715 
should be paid which was on ten times 
the sum periodically payable, Rs. 150 
p. m., taken for ten years as Rs. 18,000. 
Subsequently the plmntiff applied for 
execution and an appeal was heard by 
this Court, and this Court held that 
the decree was merely a declaratory 
decree and could not be executed. The 
plaintiff made an application to the 
lower Court for refund of Rs. 715 
court-fee. The amount seems to be 
incorrect as there should be a deduc- 
tion of Rs. 10 for a declaratory decree. 
The lower Court has held that it has 
no power to order the refund under 
S, 151, Civil P. C., and that the re- 
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,medy of the plaintiff, if any, lies in 
'the High Court. I consider that the 
tca.sc is governed by S. 12 (1), Court- 
fees Act, as the learned Government 
Advocate contends. Tliat section pres- 
cribes that every question of this na- 
ture in regard to a plaint shall be 
decided by the Court in which such 
plaint was filed. It does not lay .down 
tliat the decision must be made only 
when the suit is pending.- I consider 
that under the circumstances of this 
case, the application of the plaintiff 
Ishould have been treated as an appli- 
cation under O. 47, R. 1, for review 
of his order by the Subo-rdinate Judge, 
the new ^id important matter dis- 
covered being that this Court had held 
that the decree was a declaratory de- 
cree. Under these circumstances the 
lower Court has failed to exercise a 
jurisdiction which the lower Court pos- 
sessed, and therefore a revision lies to 
this Court. It was contended by the 
learned Government Advocate that un- 
der 1934 All 620 (1), a decision on 
a question of court-fee was not “a 
case decided.” That ruling dealt with 
a decision while the suit was pending, 
but in the present case the decision 
is “a case decided” because the ori- 
ginal sunt has long ago terminated, and 
there is now no suit pending. I there- 
fore allow this revision with costs and 
set aside the order of the lower Court 
and order that Rs. 705 should be re- 
paid to the applicant Mt. Dcba. 

K.S I^evifiion. allowed, 

1. Gupta Sc Co V. Kirpa Ram Brother?, 1934 All 

620=149 I C 1183. 
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Mt. Swaraswati and anothe) — Defen- 
dants — Applicants. 

V. 

Plaintiff— Opposite Party. 

Civil Revn. No 629 of 1934, Decided 
on l3th February 1935, against order of 
Munsif, West Allahabad, D/- Gth Sept- 
ember 1934. 

Civil P. C., (1908), S. 115 — Court having 
jurisdiction to set aside award on proof of 
misconduct — No revision is competent even 
if Court took erroneous view of lav/— Arbi- 
tration, award. 

The que.stion whether a certain act araounhs 
to miscond uct OQ the part of the arbitrator is 
one arising in the case which the Court has 
every jurisdiction to decide. If in deciding that 
question the Court took an erroneous view of law. 
or made an incorrect inference from the facts, 
provided all that can bo attributed to the Court 
is an error of Judgment it cannot be said that 


there was any illegality or irregularity in the ex- 
ercise of jurisdiction. [P 456 0 2] 

Hyder Mehdi — for Applicants. 

L. Zutshi — for Opposite Party. 

^ Order. — This is an application for re- 
vision of an order passed by the learn- 
ed Munsif. West Allahabad, setting: 
aside an award made in a pending: 
suit. The award was impugned by one- 
of the parties on the ground that the- 
arbitrator was guilty of misconduct- 
The lower Court upheld the objection^, 
set aside the award and superseded the* 
arbitration. The only ground for revi- 
sion is that the alleged misconduct 
attributed to the arbitrator is not aa 
misconduct in law and that, th^efore* 
the lower Court had no jurisdiction to- 
set aside the award. 

The ground on which the award was- 
impugned was that the arbitrator made- 
notes of evidence given in arbitration' 
proceedings, but did not file such notes, 
with the awards as he should have: 
done under para. 10, Sch. 2, Civil P.C. 
It cannot be denied that ^ according to- 
the provisions contained in that i>ara-- 
graph, it was the duty of the arbitra- 
tor to have filed the notes of evidence- 
made by him in course of the arbi-* 
tration proceedings. The only ques- 
tion is whether the omission to do so* 
amounts to such misconduct as vitiates, 
an award. It is contended in revision 
that it was a mere oversight on the 
part of the arbitrator and that no mis- 
conduct is implied in his omission to 
file the notes of evidence. I do not 
consider it necessary to express any 
opinion as regards the merits of this 
contention, as in my opinion no ques- 
tion of jurisdiction arises and there- 
fore the revision, is incompetent. It 
cannot be disputed that the loww 
Court had jurisdiction to set aside the 
award on proof of misconduct. The 
question whether a certain act amounts 
to misconduct on the part of the arbi- 
trator is one arising in the case which 
the Court has every jurisdiction to de- 
cide. If in deciding that question the 
Court took an erroneous view of law, 
or made an incorrect inference from 
the facts proved, all that can be at- 
tributed to the Court is an error of 
judgment. It cannot be said that there 
was any illegality or irregularity in the 
exercise of jurisdiction. Assuming there- 
fore that the view taken by the lower 
Court on the question of law raised 
before it was incorrect, it is impossible 
to say that the lower Court acted 
without jurisdiction, or failed to exer^ 
else a jurisdiction vested in it by law,, 
or acted illegally or with material irre— 
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gularity in the exercise of its juris- 
diction. In this view, no interference 
in revision is called for. T'he appli- 
cation is accordingly dismissed with 
costs. 

K.S. Application dismissed, 

A. I. R. 1935 Allahabad 457 

Bennet, J. 

IjoI Behari Lai — Applicant. 

V. 

Chauhey Gxdzari Lai and another — 
Opposite Parties. 

Civil Eevn. No. 246 of 1934, Decided 
on 12th December 1934, against order of 
Addl. Munsif, Agra, D/- 17th March 
1934. 

(a) Civil P.C, (1908). 0.21, R. 100— Ap- 
plication under — Court should allow parties 
to adduce evidence. 

Where an application under O. 21, R. 100 is 
filed the parties should be allowed to produce 
whatever evidence they desire in support of 
their case: 15 Ca2 521 and 1921 CaZ '44, Z)is^ 

[P 457 C 2) 

(b) Civil P. C. (1908), S. 11 — Issue must be 
heard and decided to operate as res judicata. 

Section 11 requires that the issue should be 
heard and finally decided before it amounts to 
res judicata. [P 457 C 2] 

B. Malik — for Applicapt. 

G. S. Pathak — for Opposite Parties, 

Order. — This is an application in re- 
vision by a decree-holder 1-al Behari 
Lai .;against an order dated 17th March 
1934 passed by an additional Munsif 
on an application of the opposite par- 
ty, Gulzari LaJ, under 0. 21, R. 100, 
Civil P. C. Lai Behari Lai held a de- 
cree against one Lalloo for possession 
of a house and the Amin went to ob- 
tain possession in execution of the de- 
cree and the objection in question was 
made. The Court held an enquiry and 
in its order it states: 

I “1 have not allowed any oral evidence to be 
led by the parties as there is sufQcient docu- 
mentary evidence in the execution file itself and 
on the record*’. 

The Court then held that it was sa- 
tisfied that the objector had been 
^vTongfully dispossessed of the proper- 
ty and the objection was allowed. In 
the revision the first ground taken is 
that the Court acted illegally and \vith 
material irregularity in the exercise of 
its jurisdiction in not allowing the ap- 
plicant to adduce oral evidence in sup- 
port of his case, that is, the applicant 
desired to produce oral evidence that 
the judgment-debtor and not the ob» 
jector was in possession. Learned 


counsel for the opposite party has at- 
tempted to justify the order of the- 
lower Court by reference to two rul- 
ings: 15 Cal 521 (1) and. 
1924 Cal 744 (2). These rulings- 

merely say that the procedure of inves- 
tigation in an objection of this nature ei- 
ther under the rule in question or un- 
der Rr. 60 and 61, O. 21, is of a 
summary nature and it is not prescrib- 
ed how far the investigation should' 
go. The rulings afford no justification 
for the order of the lower Court re- 
fusing to hear oral evidence. 

Learned counsel for the opposite 
party then attempted to uphold the or- 
der of the lower Court allowing the ob- 
jection of Gulzari Lai on the ground 
that the matter was res judicata in his 
favour. This ground had not been ta- 
ken before the lower Court. The al- 
leged res judicata arose, it is said». 
out of an order on 22nd December 
1932. This order purports to deal with 
an application by the decree-holder 
and states that the application is not 
against the judgment-debtor but is- 
against a third party and is there- 
fore not maintainable and is dismiss- 
ed. There was no consideration in this 
order as to whether the judgment-deb- 
tor or the third party, if that third 
party was Gulzari Lai, was in posses- 
sion. Accordingly it does not appear 
to me that there was any decision of 
that issue which would amount to res 
judicata under S. 11, Civil P. C., as 
that section requires tliat the issue 
should be heard and finally decided 
before it amounts to resjudicata. 1 see 
no ground on which the order of the 
lower Court can be upheld and ac- 
cordingly I set it aside and remand 
the case to the lower Court for dis- 
posal according to law, that is, the 
lower Court will allow the parties to 
produce whatever evidence they desire, 
oral or documentary, and will then dis- 
pose of the matter. Costs are allowed 
to the applicant in revision. Costs in 
the lower Court will abide the resuit. 
The court-fee of this Court will be 
returned to the applicant in revision. 

K.S. Application allowed. 

1. Sardhari Lai v. Ambika Pershad, (1888) 15 Cal 

521=15 1 A 123=5 Sar 172 (P 0). 

2. Najimnnnissa Bibi v. Nacharuddin Sard^r 

1924 Cal 744 = 83 I C 233=51 Cal 548. 


458 Allahabad Gulab Singh v. Empeeob 

A. 1. R. 1935 Allahabad 458 (1) 

Ganga Nath, T. 

Sheo Pershacl Misir — Plaintiff — x\p- 
pellant. 

V. 

Karim Bux and another — Defendants 
■ — Respondents. 

Second Appeal No. 1249 of 1932, De- 
cided on 4bh February 1935, from de- 
cision of 1st Addl. Sub-Judge, Jaunpur, 

D/- 21st October 1932. 

Trustee — Trustee acquiring property in 
that capacity cannot claim adverse posses- 
sion — Adverse possession. 

No person, who has accepted the position ot 
trustee and has acquired property in that capa- 
city, can bo permitted to assert an adverse title 
•on his own behalf until he has obtained a pro* 
per discharge from the trust with which he has 
clothed himself: 34 Mad 267, Bel on. 

[P 4E8 C 2] 

K. N. Malaviya — for Appellant. 

N. P. Asthana and B. N. Sahai for 
Respondents. 

Judgment. — This is a plaintiff’s ap- 
peal and arises out of a suit brought 
by him against the defendants to re- 
cover possession over a house des- 
cribed in the plaint. The plaintiff’s 
case was that the house was purchased 
at an auction sale in 1895 by Jaso<^- 
jiand. Jasodanand obtained possession 
over it on 11th January^ 1896. '^e 
plaintiff claimed the house as nis 
nephew and heir. The plaintiff stated 
that he had let the house to the de- 
fendants who liad been occupying it 
as his tenants. The defendajits con- 
tended that the plaintiff had never 
been in possession over the house. They 
admitted tlmt Jasodanand had purchas- 
ed the house but contended that he 
had dedicated it to an Imambara and 
that they were put in and liave been 
in possession over it as a mutwalli. 

Both the Courts below found that no 
wakf was created. They also found that 
'the defendants were not the plaintiff s 
tenants, but finding that the defen- 
dants had been in possession for more 
than 12 years the lower Court dismiss- 
ed the plaintiff’s suit. , r t 

As already stated, the defendant s 

case was that they had been in posses- 
sion over the house m dispute as a 
mutawalli under a wakf created 
tcdly by the predecessor-m-title of the 
plaintiff. The defendants never claimed 
to have remained m possession over 
the house in dispute in their own right. 

As already stated, the wakf \ias al- 
leged to have been created by Jasoda- 
iiand and the defendants according to 
th^ir own case must have been appoint- 
ed mutawalli by Jasodanand and put in 
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possession as mutwalli by him. Both 
the Courts have found that no wakf 
was made by Jasodanand. The lower 

Court has remarked: 

“I was therefore satisfied to hold that ino 
waqf of the house in dispute was proved to have 
been made by Jasodanand to the least satisfac- 
tion of the Court." 

The defendant • remained in posses- 
sion as a trustee and therefore could 
not claim any adverse proprietary 
rights in themselves. No person, who 
has accepted the position of a trustee 
and has acquired property in that ca- 
pacity, can be permitted to assert an 
adverse title on his own beh^f until 
he has obtained a proper discharge 
from the trust with which he has 
clothed hiimself. vide 34 Mad 257 (1). 

As no wakf is found to have been 
created the property must go back to 
the owner or his representative. S. 83. 
Trust Act, (2 of 1882) lays down: 

"Where a trust is incapable of being executed, 
or where the trust is completely executed with- 
out exhausting the trust-property, the trustee in 
the absence of a direction to the contrary, must 
hold the trust-prooerbv, or so much thereof as is 
unexhausted, for the benefit of the author of the 
trust or his legal representative." 

The defendants have no right to keep 
themselves in possession over the pro- 
perty which admittedly belongs to the 
plaintiff against his wishes. It is there- 
fore ordered that the appeal be allow- 
ed, the decree of the lower Court be 
set aside and the plaintiff’s suit be* de- 
creed with costs. Permission to file a 
Letters Patent appeal is rejected. 

S, Ajjpcul allowed. 

r”sidnivasa Moorthy v. Venkatavarada Ayyan- 

gar, (1911) Had 257=38 I A 129=1110 

.147 (P C). 
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KENDABIi, J. 

Gttlab Singh — Appellant. 

V. 

Emperoj — Opposite Party. 

Criminal Appeal No. 930 of 1934, De- 
cided on 6th February 1935, from order 
of Addl. Sess. Judge, Aligarh. D/- 27th 
October 1934. , v . . 

Criminai P. C. (1898), S. 237 (l)-Accused 
and other persons charged with offence 
under S. 395, I. P. C.— Accused proved to 
have commitled offence under S. 458 
other persons not found to have accompanied 
him-Conviction under S. 458 held was not 
illegal-Penal Code (1860), Ss. 395 and 458. 

The appellant and certain other persons wero 
charged with an offence under S. 395, I. 
and although it appeared in evidence that the 
acts of the appellant amounted to lurking house 
trespass by night alter making preparations loc 
assault, and causing grievous hurt m cue 
course of that trespass, yet it did not appear 
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'that he was accompanied by the other persons 
who were put ou their trial with him and ao** 
cused was convicted under Ss. 458 and 459. 

Seld : that the offence of which he was found 
to be guilty did not differ in nature from the 
■ offence with which he had been charged, and it 
was therefore not necessary for the Court to alter 
'the charge, as the provisions of S. 237, 8ub’S. (1), 
Criminal P. C., clearly cover the case. 

CP 459 0 2] 

Govt. "Pleader — for the Crown. 

Judgment. — The appellant. Gulab 
Singh. Kas been convicted by the leam- 
•ed Additional Sessions Judge of Ali- 
;garh of offences xmder Ss. '458 and 
459 Penal Code, and sentenced to con-»^ 
current terms of three years* rigorous 
imprisonment under those sections. He 
has appealed from jail, and the ai>- 
peal has been admitted on the ground 
that there appears to have been some 
•irregularity by the Court in altering 
the charges which were originally fram- 
•ed under Ss. 395 and 307, Penal Code, 
to charges under S. 459, Penal Code, 
without explaining the altered charges 
to the^ accused or giving him an op- 
portimity of meeting them, or giving 
the assessors an opportunity of expres- 
sing their opinion in regard to the al- 
tered charges. 

If the learned Additional Sessions 
Judge had in fact altered the charge so 
as to make it one of an offence dif- 
ferent in nature from that set out in 
the original charge sheet I am of opi- 
,nion that the Court would have had 
no jurisdiction to convict the appellant 
without calling on him to answer the 
•charge and without taking the opinion 
of the assessors as has been provid- 
ed for in S. 227, Sub-S. (1), Crimi- 
nal P. C. This is not however what 
happened. The appellant and certain 
other persons were charged with an 
offence under S. 395, Penal Code, and 
although it appears in evidence that 
the acts of the appellant amounted to 
lurking house trespass by night after 
making preparations for assault, and 
causing grievous hurt in the course 
of that trespass, yet it did not ap- 
pear that he was accompanied by the 
other persons who were put on their 
trial with him. The offence of which 
he >yas found to be guilty did not dif- 
fer in nature from the offence with 
which he had been charged, and it was, 
therefore, not necessary for the Court 
to alter the charge, as the provisions 
of S. 237, Sub-S. (1), Criminal P. C., 
[clearly cover the case. Moreover, it 
does not appear that the Court actual- 
ly did alter the charge. The charge 
sheet itself stands in its original form, 
and the only reason why it can ^e 


said that the Court altered the charge 
is the following sentence which was in- 
cluded in the judgment: 

“ I fincfethat his conviction under Ss. 458 and 
459 is possible without giving him a further 
opportunity to defend himself against charge 
under the two latter sections. I therefore alter 
the charges against him and charge him under 
Ss. 458 and 459, I. P. O. 1 convict him under 
these two sections ...” 

If the Judge had omitted the sen- 
tence italicised there would have been 
no difficulty about the procedure, and 
as it is clear that what he meant in 
the sentence was merely that he was 
about to convinct the accused under 
different sections from those under 
which he had been charged, it cannot 
be said that there has been any irre- 
gularity of the procedure. 

The learned Judge has not stated in 
the judgment what the opinions of the 
assessors were, or whether he put it 
to the assessors that the appellant 
might be guilty of the minor offence 
even if he had not been guilty of the 
major offence with which he had been 
charged. This is an omission, but as 
I find from the record that the opi- 
nions of the assessors were duly ta- 
ken it is obvious that the Judge has 
discredited them, though he has not 
stated so. It is however necessary to 
call the attention of the lear- 
ed Additional Sessions Judge 
to the procedure set out in Ch. 19, 
Criminal P. C., and also to the pro- 
visions of S. 309, I have had to as- 
sume that it was explained to the as- 
sessors that if the appellant was not 
guilty of the major offence of dacoi- 
ty. it was still open to them to find 
that he was guilty of the minor of- 
fice of lurking house trespass by 
night after making preparations to 
cause hurt, that they replied that they 
believed the appellarut to be not guilty, 
and that the judge after considering 
their opinion differed from them and 
found the accused guilty of the minor 
offence. This is what should liave been 
done, and there is nothing on the re- 
cord to show, nor has it been suggest- 
ed by the appellant, that it was not 
done, but the judgment should have 
made it clear that it was done. 

The result is that the appeals fails 
and is dismissed. 

K-S. Ax^peal disrnissed. 
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are admittedly usufructuary mortga- 
gees are not co-sharers within the- 
meaning of S. 226, Agra Tenancy Act. 
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Niajiatullah and Bajpai, JJ. 
Ganeshi Lal — Defendant — Appellant. 

V. 

Shankar Lal and others — Plaintiffs — 
Respondents. 

Second Appeal No. 71 of 1933, De- 
cided on 21st January 1935, from deci- 
sion of Dist. Judge, Agra, D/- 11th Octo- 
ber 1932. 

(a) Agra Tenancy Act (1926), S. 226 — Mort" 

gagee in possession is co*sharer. 

A mortgagee in possession is a co-sharer with* 
in tbe meaning of S. 226 and a suit for profits 
by him against other co-sharers or vice versa is 
maintainable in the Revenue Court: 15 All 137, 
1924 All 719, 1933 All 407. Bel on. [P 460 C 2] 

(b) Agra Tenancy Act (1926), S. 226 — Per- 
son entitled to share of profits of znabal is 
co-sharer. 

A person who is entitled to a share of the pro- 
fits of a mahal is a co-sharer for the purposes of 
a suit under S. 226. Where both the lambardai 
and the co-sbarers suing for profits are mort- 
gagees in possession, each is entitled to a share 
in the profits of the mahal held by them as 
mortgagees and they arc, therefore, co-sharers. 

[P 460 C 2] 

(c) Agra Tenancy Act (1926), S, 226 — Vil* 
lage mortgaged with possession to parties 
who are given equal rights of possession — 
Adjustment of decree against mortgagor 
partly satisfied — Profits received by one or 
other of them can he taken into account 
when rights under decree are to be finally 
adjusted. 

Where the village is mortgaged with posses- 
sion to the partie.s who are expressly given equal 
l ights as regards possession and enjoyment there- 
of, whatever may be the rights of the parties as 
regards the decree against the mortgagors part 
of which has been satisfied by the execution of 
the mortgage deed, it will bo open to the parties 
to take into account the profits received by one 
or the other of them when their rights under 
the decree are to bo finally adjusted. So far as 
the simple remedy of one co-sharer to receive 
profits from the lambardar is concerned, the 
entries in the kbewat and the stipulations con- 
tained in the mortgage deed which are to regu- 
late their relationship as co-sharers must be 
given cQcct to. IP 461 G 1] 

Balcshtvari Prasad and Gopi Nath 
Ku 7 izrxi — for Appellant. 

K. N. Katju and S. B. L. Gaur — for 

Respondents. 

Judgment. — This is a defendant's se- 
cond appeal and arises from a suit for 
profits, under S. 226, Agra Tenancy 
Act. The parties are mortgagees in 
possession under a deed of 30th Julv 
1923, executed by Fateh Singh and 
others. Both the lower Courts have 
decreed the plaintififs’ claim. In second 
appeal before us it was contended 
that the suit is not one cognizable by 
a Revenue Court, as the parties, who 


It appears that the parties to this- 
suit had obtained a decree for Rupees 
40,000 against the mortgagors Fateh; 
Singh and others. The latter executed 
the mortgage-deed already referred to 
for Rs. 16,000 part of the decretal 
amount in respect of village Sowara* 
for which the profits are claimed. The 
deed expressly states that the plain* 
tiffs are to be regarded as mortgagees 
in possession to the extent of half and 
the defendants are to be regarded as 
mortgagees in possession to the extent 
of the other half. There is an obscure 
clause in the deed which ^ presented 
some difficulty to the mind of the 
learned District Judge but we do not 
think it to be desirable _ to interpret 
that clause, as our decision one way 
or the other may prejudice the case of 
the plaintiffs or the defendants whic^ 
may hereafter arise in relation to their 
claims as decree-holders nor is it ne- 
cessary to interpret that clause for the 
purposes of this appeal. 

The plaintiffs are recorded as co- 
sharers of half of the mahal and the 
defendants are recorded as co-sharers 
of the other half. One of the defen- 
dants is admittedly a lambardar and 
has made collections. If a usufructuary, 
mortgagee is a “co-sharer” within the 
meaning of S. 226 Agra Tenancy Act, 
there can be no doubt that a suit for 
profits by either of them against the 
other is maintainable in the Revenue 
Court ; and if such a suit as main- 
tainable, the plaintiffs are entitled to 
recover profits to the extent of half in 
terms of the mortgage deed to which 
both the defendants and the mortga- 
gors were parties. 

The word ‘co-sharer” is nowhere de- 
fined in the Agra Tenancy Act and 
must be taken in its etymological 
sense. To our mind it is ^ perfectly 
clear that a person who is entitled 
to a share of the profits of a mahal 
is a co-sharer for the purposes of a 
suit under S. 226, Agra Tenancy Act. 
A usufructuary mortgagee, is one 
who is entitled to the usufruct of the 
share mortgaged to him. Where both 
the lambardar and the co-sharers su- 
ing for profits^ arc mortgagees in pos- 
session, each is entitled to a share in 
in the profits of the mahal held by 
them as mortgagees and they ^re 
therefore co-sharers. This view has 
prevailed in this High Court 
long time. It was held in 15 All 137 
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<1), that a mortgagee, in possession 
is a co-sharer whom a lambardar can 
sue in a Revenue Court for recovery 
of his share of revenue. In 1924 All 
719 (2). it was held by a Bench of 
this Court that a usufructuary mort- 
gagee of a co-.sharer in possession of 
the share is entitled to maintain a suit 
against the lambardar for^ profits. 
More recently it was held in 1933 All 
407 (3) that: 

We hold both on principle and authority that 
a mortgagee in possession is a oo-sharer within 
the meaning of S. 226, Agra Tenancy Act, 

It was next contended on behalf of 
the appellant that the rights of the 
parties to this case under the decree 
outstanding against the mortgagor are 
not equal and that as part of the pro- 
fits is to be set off against the inter- 
est due under the decree, the par- 
ties should not be considered to be 
entitled to profits in equal shares. We 
think that effect cannot be given 
to this contention, even if it is well 
founded, sls the stipulation contained in 
the mortgage deed which represents 
a contract between the mortgagees in- 
ter .se and also between the mortgagees 
on the one side and the mortgagors on 
the other is ^ clear. What- 
ever may be the rights of the par- 
ties as regards the decree against the 
mortgagors p>art of which has been sa- 
tisfied by the execution of the mort- 
gage deed in question there is no doubt 
that the village Sowara was mort- 
gaged with possession to the parties 
who were expressly given equal rights 
as regards possession and enjoyment 
thereof. It will be open to the parties 
to take into account the profits re- 
ceived by one or the other of them 
when their rights under the decree are 
to be finally adjusted. So far as the 
simple remedy of one co-sharer to re- 
ceive profits from the lambardar is 
concerned, fhe entries in the khewat 
and the stipulations contained in the 
mortgage deed which are to regulate 
their relationship as co-sharers must 
be given effect to. 

The conclusion arrived at by the 
learned District Judge is the same as 
herein indicated, though his reasons 
are somewhat brief and not identical 
in all respects with our own. The re- 

1. Liachman Singh v. Ghasi, (1893) 15 All 137= 

1893 AWN 163. 

2. rjachman Panda v. Tirbeni Sahu, 1924 All 719 

=79 I O 533. 

3. Muhammad Qamar Shah v. Muhammad 

Salamat Ali Khan, 1933 All 407=147 I C 926 

=55 All 512. 


suit is that the appeal fails and is 
dismissed with costs. 

K. s. Appeal dismissed. 
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SUIiAIMAN, O. J. AND BENNET, J. 

Ij. Ramsarup and another — Defend- 
ants — Applicants. 

V. 

L. Peare Lai and others — Plaintiffs — 
Opposite Parties. 

Civil Revn. No. 84 of 1934, Decided 
on 2nd Januai'y 1935, against decree of 
S. C. O. Judge, Agra, D/- 13th January 
1934. 

Civil P. C., (1908), O. 2. R. 2— Instalment 
bond— Creditor entitled on default of in- 
•talment to sue for whole amount or for in* 
stalments due — Creditor waiving right to sue 
for wholeamount and suing only for instal- 
ments — O. 2, R. 2 is no bar to future claim 
in respect of further instalment — 

Where a creditor has an option either to sue 
for the whole amount or to sue for the instal- 
ments only, and ho exercises his option of suing 
for the instalments only and waives the right to 
sue for the whole amount, there is no longer any 
cause of action left to him for suing for the whole 
amount. It follows that at the time when the 
suit is brought, he disentitles himself from suing 
for the whole amount, and therefore O. 2, R. 2, 
would not beabar to a future claim brought by 
him when further instalments fall due: 1929 
Mad 871 and 1932 P C 207 Pc/; 1922 P O 412 
1923 Bom 201and 1922 P C 23 Dist. [P 462 C 2] 

G. S. Pathak — for Applicants. 

B. Malik and S. B. L, Gaur — for Op- 
posite Parties. 

STijaiman, C. J. — This is an appUca*- 
tion in revision by the defendants aris- 
ing out of a suit brought on an in- 
stalment bond for Rs. 5,000 payable in 
10 years. The bond contained a provi- 
sion that half yearly instalments of 
Rs.. 250 would to paid and on default 
of payment of any two instalments, the 
whole amount would become payable, 
and the creditors would be at liberty 
to sue for the entire amount. De- 
faults were made for 5 instalments, 
and a suit for recovery of these in- 
stalments, was filed in 1933. In 
the plaint the creditors expressly men- 
tioned that they were abandoning their 
right to recover the whole amount in a 
lump sum. and that in future they 
would sue for the future instalments as 
they fell due. This suit was decreed. 
Later on they brought another suit 
for recovery of one further instalment 
when it fell due, and it was ultimately 
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withdrawn on condition of the plain- 
tiff’s paying the costs of the defen- 
dants. The plaint was returned to the 
plaintiff's, although they had not de- 
posited the defendants* costs in the 
Court. They then brought the present 
suit in November 1933, for the re- 
covei-y of that particular instalment. 
The defendants resisted the claim on 
two principal grounds: The first was 
that the present claim was barred by 
O. 2. R. 2. inasmuch as in the first 
suit the claim for this instalment had 
not been included. The second plea 
was that the condition under which 
permission to withdraw the suit was 
granted had not been fulfilled inas- 
much as the costs had not been paid 
to the defendants before the institu- 
tion of the suit. Both these contentions 
have been repelled by the Court be- 
low and the claim lias been decreed. 


So far as the question whether the 
plaintiff's have or have not failed to 
comply with the condition, under which 
permission was granted, is concerned, 
we are of the opinion tliat this is 
a mere matter of interpretation of the 
order passed by the original^ Court, 
and we should not interfere in revi- 
sion. The lower Court has 

ken into consideration the fact 

that the learned Munsif, who liad pa^- 
ed the conditional order, allowed the 
plaint to be withdrawn, and that the 
order did not clearly and expressly 
mention that the costs must be depo- 
sited before the fresh suit is filed. In 
view of these considerations, he has 
come to the conclusion that the pay- 
ment of the costs was not a condition 
precedent to the institution^of the suit. 
We would not interfere with the de- 
■fcree of the Court below on the ground 
of interpretation only. 


The principal point for consideration 
is whether the present claim is barred 
by O. 2. R. 2,.-avil P. C. In order' 
to avoid multiplicity of suits the rule 
quoted above provides that every suU 
shall include the whole of the claim 
which the plaintiff is entitled to make 
in respect of the cause of action, and 
that ^Uere a plaintiff omits to sue m 
respect of or intentionally relinquishes 
any portion of his claim, he shall 
not afterwards sue m respect of the 
portion so omitted or relinquished. 

The Court below has interpreted the 
instalment bond as giving an option 
w tl™ creditors either to sue for the 
whole amount in case of two 
defaults or to sue for the instalments 
only. In the case of 1932 F C 


(1). a mortgage deed, which was be- 
fore their Lordships of the 
Privy Council contained a simi- 
lar clause under which the creditor was* 
given power in case of default ta 
realise the entire mortgage money and* 
interest in a lump sum. Their Lord- 
ships interpreted the document as con- 
taining a provision exclusively for the- 
benefit of the mortgagees and purport- 
ing to give them an option either to 
enforce the security at once or if the 
security was ample to stand by their 
investment for the full term of the. 
mortgage. We think that in the pre- 
sent case also the creditors were gi- 
ven an option either to sue for the 
whole amount at once or to sue for 
successive instalments as they fell due. 

The learned advocate for the appli- 
cants strongly contends before us that 
inasmuch as the creditors were entitl- 
ed to sue for the whole amount, the 
mere fact that they chose not to sue 
for the whole amount but sued for 
some instalments only, would not take 
them out of the scope of O. 2, R. 
2. This argument necessarily implies 
that there is no real option 
to a creditor at all. He must either » 
sue for the whole amount or at hisj 
peril sue for instalments only. If h& 
sues for the instalments only, then his- 
further claim for the whole amount 
would be barred by O. 2, R. 2. This 
would amount to nullify the option gi- 
ven to him under the deed. As a mat- 
ter of fact.,0. 2. R. 2, does not deal 
with cases where there is an option to 
sue for the whole amount and the oi>- 
tion is waived before the suit is 
brought. It seems to us that where 
a creditor has an option either to sue 
for the whole amount or to sue for 
the instalments only and he exercises 
his option of suing for the instalments 
only and waives the right to sue for 
for the whole amount, there is no lon- 
ger any cause of action left to him foi 
suing for the whole amount. It follo%vs 
that at the time when the suit is 
brought, he disentitles himself from 
suing for the whole amount, and th^e-, 
fore O. 2, R. 2, would not be a 
to a future claim brought by him when 
further instalments fall due. 

Great reliance has been placed by, 
the learned advocate for the applicants 
on two cases decided by their I^rd- 
ships of the Privy Council, 'Yh>ch how- 
ever are both easily d istinguishable, in 

l.Las^ Din v. Gulab Kunwar 1932 P 

138 I 0 779=59 I A 37G=7 Luck 442 if U. 
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1922 P C 23 (2). a suit was brought 
to realise the amount of interest due 
on a mortgage-deed after the term of 
the mortgage had actually expired. It 
was accordingly held by their Lord- 
ships of the Privy Council that a sub- 
sequent suit to recover the principal 
amount of the mortgage money was 
barred by O. 2, R. 2. Under the deed, 
there was a right to recover the whole 
amount if interest was not paid for 
six months, and there was also a right 
to recover the whole amount when the 
term of three years fixed for the mort- 
gage deed expired. After the expiry 
of three years there was no longer 
any option left in the mortgagee to 
sue for one part of the amount and 
wait for the other. The whole cause 
of action had accrued. Their Lord- 
ships accordingly held that there was 
only one cause of action, which gave 
occasion for. and formed the founda- 
tion of. the suit and which enabled 
him to ask for the whole relief at 
once. 

Similarly in 1922 P C 412 (3). the 
mortgage deed had provided that the 
whole amount would be recoverable if 
there was any default in the payment 
of interest for six months, as well as 
when the full period of two years ex- 
pired. A suit was brought for the re- 
covery of the interest that had fallen 
due after the expiry of the terms fix- 
ed in the mortgage deed and was de- 
creed. A subsequent suit to recover 
the balance was held to be barred 
by O. 2. R. 2. Here too, the whole 
cause of action had arisen, and there 
was no question of any option in the 
mortgagee to sue for pajrt or for 
whole, and therefore no question of 
any waiver arose. An already point- 
ed out where there is an option, which 
can be exercised one way or the other, 
and the creditor chooses . to exer- 
cise it in one way, he must be deemed 
to have waived his right to exercise 
it in the other way, and therefore the 
cause of action that accrues to him 
is only to exercise his remedy in the 
way that he has chosen. 

As regards the case of 1923 Bom 
201 (4). it is sufficient to point out 
that in the plaint filed in the previous 
suit the creditor had not expressly men- 
tioned that he was waiving his right 

2. Muhammad Hafiz v. Mirza Muhammad 
Zakariya 1922 P O 23=05 I C 79=49 I A 9 = 
44 All 121 (P C). 

8' Kishau Narayan v. Pala Mai, 1922 P O 412= 
72 1 O 187=60 I A 115=4 Lah 32 (P C) 

4. Sbrinivas Laxman Naik v. Chambaspagowda, 
Basaugwra 1923 Bom 201=72 I C 290. 


to sue for the whole amount. The lear^ 
ned Judges apparently^ thought that 
there has been no waiver, and that 
therefore there had been a cause of 
action to recover the whole amount- 
Similarly in 1928 Mad 705 (5). there 
was possibly no, option under the terms 
of the deed given to the creditor. In; 
any case the same Bench differed from 
their own decision subsequently in 1929 
Mad 371 (6). 

We are therefore of the opinion that 
the view taken by the Court below that 
the present claim is not barred by the 
provisions of O. 2, R. 2, Civil P. C.^ 
is correct. The revision is according- 
ly dismissed with costs. 

K S Revision dismissed , 

5. Mukyaprana Bhatta v V T N Kola Nambiyar 

1928 Mad 705=112 I C 270. 

6 J P Rogo V. Phillip Tauro, 1929 Mad 371=12{> 

I C 863. 
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Bennet, J. 

Abdul Wahid Khan and another — De- 
fendants — Applicants. 

V. 

Sher Muhammad Khan — Plaintiff — 
Opposite Party. 

Civil Revn. No. 234, of 1934, Decided 
on 28th November 1934, from decision of 
Sm. O. C. J. Muzaffarnagar, D/- 4th De- 
cember 1933. 

Limitation Act (1908), Art. 83 — Sale deed* 
—Vendee not paying mortgagee and vendor 
forced to pay — Suit by vendor is governed* 
by Art. 83 — Vendee can plead breach of 
contract by vendor in not giving possession 
as defence. 

Where the vendee of a property who has agreed- 
to pay a mortgagee fails to do so and the ven- 
dor from whom the mortgage amount is reco* 
vered files a suit against the vendee, the suit is 
governed by Art. 83 and limitation runs not 
from date of sale-deed butfrom date when vendor 
has actually been damnified. To such a suit the 
vendee can plead as a defence the breach of con- 
tract by the vendor in not giving possession. A 
nd this he is not precluded from doing even 
thought he has other remedies open to him. 34 
All 429 Dist\ 63 I C 87, 1926 All 605, 1933 Alt 
386, Rel on. [P464 C 1, 21 

Punna Lai — for Applicants. 

A. P. Pandey — for Opposite Party. 

Order. — This ^ is a civil revision by 
defendants against a decree of a Small 
Cause Court. The plaintiff executed a. 
sale-deed of certain zamindari proper- 
ty in favour of the defendants on 3rd 
August 1926. That sale deed contained 
a covenant that the defendants would 
pay Rs. 250 of the sale price to a 
mortgagee of other property. The de- 
fendants did not pay and the mort- 
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fcaffee among other remedies obtain- 
ed an order under O. 34, R. 6, and 
realised Rs. 192-13-6 from the 
plaintiff. The suit was brought 
on 20th September 1933. The defen- 
dants pleaded that they 'had not paid 
because the plaintiff did not carry out 
his part of the sale deed where it 
was provided that actual possession ot 
certain plots should be given to the 
defendants. The Court below finds tliat 
there was mutation for the defendants 
in the khewat but that the name ot 
the plaintiff remained in the khatauni 
for 1337 Fasli and tliat the plaintiff 

continued in actual cultivation. 1 he 
lower Court considered that the defen- 
dants had a remedy against the plain- 
tiff by a suit for ejectment or a suit 
for damages. For this r^son the 
•Court held that the failure to give 
possession was no defence. The defence 
also raised a point of 

was held against the defendants by the 
lower Court. In revision the question 
of limitation was urged and learnea 

counsel argued 

lion Act, would apply and as the sale 

deed was a registered 

period of limitation would be 6 years 

from the date of the -sale deed as 

the covenant required that 

should be made by time 

that view the suit would be time 

barred as it was more than six years 

after the sale deed The 
the defendants rely in 34 All 
deals with a case where the plaintiffs 
had not actually paid any sum 
the defendants should liave paid and 
therefore the plaintiffs could not claim 
come under Art. 83 m the su t 
because they had not yet been damni- 
The ruling therefore is m my opi^ 
no authority for the question 
whether Art. 83 does or does not ap- 
ply in a case like the Present where 
the plaintiff lias been actually damn^ 
fiod In 1926 All 605 (2) and 63 I C 
R 7 '( 3 ) and 1933 AU 386 (4) it lias 
X ^ i^id fh^Lt in a case like the pre- 
sent where the plaintiff 

breach of ^ ^ will come under 

Irf 83 Limitation Act. Following 
fho^e ™ltngs .1 hold that the present 

i^nit in. time* 

(1012) 81 All .1-20=14 

2 'Kca« Nath V. liar Govind. 1026 All 005=05 

3SurapiUra v. Ghu, am Hussain, (10-20) 63 1 0 
..•SnUar Singh v.Kashi Prasad. 1033 All 336= 

143 1 0 821=55 .Ml 490. 


I now turn to the question of whe- 
ther the failure of the plaintiff to give 
possession can be pleaded as a defence 
to the present claim. It is true that 
the defendants may have had other re- 
medies by way of a suit for ejectnaent 
or a suit for damages, but the exis- 
tence of other remedies does not, in 
my opinion, preclude the defendants 
from pleading the breach of contract 
by the plaintiff as a defence. The suit 
of the plaintiff is founded on the 
breach of contract of a condition in 
the sale deed. The defendants have 
shown to the satisfaction of the lower 
Court that the plaintiff hini- 

self also broke the condi- 
tions of that sale deed. Un- 

der these circumstances it appears to 
me that the defendants are entitled 
to put fonvard this ground as an ade- 
quate defence. The lower Court has 
found that the plaintiff continued in 
actual cultivation, that even 7 yeap 
after the sale deed the plaintiff still 
remained in possession of the plots 
which he was bound to hand over to 
the defendants in accordance with the 
terms of the sale deed. Learned coim- 
eel for the plaintiff-respondent has 
made some suggestion that because the 
sale deed refers in general terms to 
sir. etc., therefore some plots may be 
sir. but no such point was shoivn oy 
the plaintiff to the lower Court either 
by Avay of pleading or evidence. It 
appears to me that the failure of the 
plaintiff to give the plots m question 
to the defendants is a suffici^t answer 
to the claim of the plaintiff. The 
amount which the plaintiff lias paid is 
not much being only Rs. 192-13-6. The 
onus lay on the plaintiff to show that 
the damage which the defendants sus- 
tained from failure to deliver posses- 
sion was a smaller sum than that 
amount and the plaintiff did not show 
that this was so. Under the circum- 
stances I consider that the suit of the 
plaintiff should be dismissed and I dis- 
miss it with costs throughout. 

K.s. Application dismissed. 
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SULAIMAN, C. J AND BENNET, J. 

Covimissioner of Income Tax^ U , P. 
Petitioner. 

v. 

Shri Vijayananda Gajpati Baj Baha- 

dm — Opposite Party. 

Privy Council Appeal No. 14 of iyi>»i 
Decided on lOth January 1935 , for leave 
to appeal to his Majesty in Privy Coun- 
cil. 
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(a) Income Tax Act (1922), S. 66-A, Sub- 

• Ss, (2), and(3) — Right of appeal is confined 
only to such cases as are certified to be fit 

'by High Court. 

The tight of appeal is conferred only by sub- 
S. (2) which provides that an appeal shall lie to 
His Majesty in Council in anycase which the High 
Court certi6es to be a fit one for appeal. Where 
the opinion of the Tncome'tas Commissioner has 
not been accepted by the High Court, he cannot 
claim to appeal to Privy Council as of right 
under S. 66- sub-S. (3). This sub-sec’ion deals 
with the procedure to be applied to appeals 
where such an appeal lies under the preceding 
sub-S. (2). [P 465 C 1. 2] 

(b) Income-tax Act (1922), S. G6-A — Sub- 
S. (2) — Question whether income received as 
maintenance allowance is taxable — Case 
held to be fit one for appeal to Privy Coun- 
cil. 

The question whether the income received as 
maintenance allowance is taxable or not, has 
been the subject of decision in India, but has 
not so far been considered by their Lordships of 
the Privy Council. As it is an impoitaut matter 
affecting public revenue and is'a question which 
might frequently arise, it is a fit one for appeal 
to His Majesty in Council. [P 466 C 1] 

K. Verma — for Applicant. 

Tej Bahadur Sapru and Ajudhiya 
Nath — for Assessee. 

Sulaitnan, C. J. — This is an applica- 
tion for leave to appeal to His Ma- 
jesty in Council in an income-tax mat- 
ter. The value of the subject-matter 
in dispute is well over Rs. 10,000, and 
the opinion of the Income-tax Com- 
missioner lias not been accepted by the 
High Court on reference made to it. 
The learned advocate for the Income- 
tax Ck)mmissioner contends before us 
that he is, as of right, entitled to 
appeal to His Majesty in Council un- 
der S. 66 (a), Sub-S. (3), Income-tax 
Act. (Act 11 of 1922). In our opinion 
this contention is not well founded. 
The right of appeal is conferred only 
by Sub-S. (2) which provides that an 
appeal 'shall lie to His Majesty in 
Council in any case which the High 

• Court certifies to be a fit one for ap- 
peal. This sub-section does not go on 
to say, as is provided in S. 109 (a) 
and (b). that an appeal shall lie from 
any decree or final order passed by 
the High Court in the exercise of its 
final appellate or original civil juris- 
diction. It follows that the right of 
appeal is confined in only such cases 
as are certified to be fit by .the High 
Court. 

Sub-section (3) is quite different and 
lays down that the provisions of the 
Act relating to appeals shall apply in 
the case of appeals under this section 
in the same manner as they apply in 
the case of appeals from decrees. That 
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obviously deals with the procedure to 
be applied to appeals where such an 
appeal lies under the preceding Sub- 
S. (2). We accordingly hold that no 
appeal would lie unless the case can 
be certified as being fit for appeal to 
His Majesty in Council. 

The assessee is a younger brother of 
the Maharaja of Vizianagram. who 
holds an impartible Raj. Under cer- 
tain deeds a monthly allowance of 
Rs. 10,000 is paid by the Raja to the 
younger brother, and it is this month- 
ly allowance which is sought to be 
taxed by the income-tax officer. Un- 
der S. 12. Jncome-tax Act, all incomes 
are taxable unless otherwise exempt- 
ed. The assessee claims exemption un- 
der S. 14 (1), under which any sum 
which is received by a member of a 
Hindu undivided family is exempted. 
The question in this case therefore 
was whether this income is a sum re- 
ceived by the younger brother “as a 
member of the Hindu undivided fami- 
ly.” The Bench, differing from the 
view expressed by the income-tax of- 
ficer came to the conclusion that the 
monthly allowance was such an in- 
come. This view has also been follow- 
ed by the Madras High Court in 1934 
Mad 608 (1). A similar view has been 
recently expressed by the Lahore High 
Court in 1933 Lah 284 (2). These cases 
have relied strongly on the ob- 
servations of their Lordships of the 
Pnvy Council in 24 Mad 147 (3). 1921 
P C 62 (4) and 1928 P C 68 (5). The 
learned counsel for the assessee urges 
before us that the allowance is re- 
ceived by the younger brother as a 
member of the undivided family. On 
the other hand, the learned counsel 
for the applicant relies on the second 
Pittapur case of 1918 P C 81 (6) and 
a more recent case of 1932 P C 216 
(7),^ and contends that the right to 
maintenance is based on custom or 
grant and not coparcenary interest. 

The main question in the case is 
whether the income received by the 
young^ bj^tJierJ.s income received by 

1. Commissioner of incomo-Tax, Madras v 

Nara> ana Gajapathi, 1934 Mad 608 = 151 in 

026=57 Mad 1023. 


jvrisnan onshore v. Commissioner of Income- 
Tax, 1933 Lah 284 = 141 I C 415—14 Lah 255 

3. Raja Yarlagadda Mallikarjuna Prasad Nayadu 
y Raja Yarlagadda Durga Prasad Navadu 
(1901 ) 24 Mad 147 — 271 A 151=7 Sar 761 IP Cl* 

4. Baijnath Prasad Singh v. Tej Bali Singh 1921 

PC 62=60 1 0 534-48 1 A 195=43 All 228 
(P O). 


5. Konammal v. Annadama, 1928 P C in*- 

I C 354=55 I A 114=51 Mad 189 (PC) 

6. Rama Rao v. Rajah of Pittapur, 1918 P C 81 
— 4( I C 354 — 45 I A 148=41 Mad 778 (P C). 
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him in his capacity of a member of 
an undivided Hindu family or whether 
it is received by him by virtue of some 
other right. The question is of some 
general importance, and, in our opinion, 
requires an authoritative pronounce- 
ment. The cases cited on behalf of the 
respondent are cases not doling 
rectly with the right to claim main- 
tenance. but mostly with a right of 
succession to an impartible estate. 
Whereas 1918 P C 81 (6) was a case 
relating to maintenance, but certain ob- 
servations made in it,. have been sub- 
sequently explained away by their 
Lordships of the Privy Council. The 
last mentioned case of 1932 P C 216 
(7) was also a case of succession, al- 
though the rights of co-parceners in 
an impartible estate were discussed at 
p. 1413. 

The question whether the mcome re- 
ceived as maintenance allowance is 
taxable or not has been the subject of 
decision in India, but has not so far 
been considered by their Lordsliips of 
the Privy Cotmcil. As it is an im- 
portant matter affecting public reve- 
nue and is a question, which might 
frequently arise, we think tliat this case 
is a fit one for appeal to His Majesty 
in Cotmcil imder S. 66 (a), Sub-S. (2). 
We certify accordingly. We fix Rupees 
200 as fee for the counsel for the 
Income-tax Commissioner. 

Certificate granted. 

7 ShTba Prasad Singh v. Prayag Kuinari Debee, 
' 1932 P C 216=138 I C 801=59 1 A 331=50 Cal 

1390. 


A. I. R. 1935 Allahabad 466 

KENDATjL, akd Bajpai, J.T. 
Banwan Lai — Applicant. 

V. 

Kmiicroi — Opposite Party. 

Criminal Rof. No. 831 of 1934, DecicL 
ed on 22nd January 1935, from order of 
Bess. Judge, Azamgarb, B/- 18th July 

1934. 

(a) Criminal P. C., (as amended in 1923), 
Ss 369 and 561- A— Order passed in revisi^on 
by High Court— It cannot review 561- 

A does not modify S. 369 nor clothe Court 

with any fresh power. 

The High Court canuot review an order passed 

bv itself in exercise of revisioiial jurisdiction. 
The High Court possessed no inherent power to 
review its judgment before the amendments of 
1923 Consequently it cannot be said that 
8 561 - \ either modi6es the provisions of S. 369 
or clotbe. the Court with any freih power. Case 


(b) Criminal P. C., (1898), S. 439— High. 
Court cannot revise its own order passed tiv 
exercise of revisional power. 

The revisional sections do not in themselves 
give the High Court power to revise an order of 
its own, and although it may be open to it to 
call for the record of a case which has already 
been dealt with in revision, there is no power to- 
pass any order which would have the effect of 
setting aside or modifying an order passed in- 
revision by itself. [P 468 0 2J 

S. B. Johari and B. S. Darhari — for 
Applicant. 

Asst. Govt. Advocate — for the Crown. 

Kendall, J. — These three applications- 
for revision have been referred to us- 
because they raise an important ques- 
tion of law as to which the learned 
referring Judge w’as in some doubt. 
Applications for the revision of the- 
orders passed by the lower Court had' 
been already disposed of by him. They 
were applications made from jail, but 
although he had not had the advan- 
tage of hearing counsel on^ behalf of 
the applicant, he had considered the 
applications on the merits and l^d 
dismissed them. On fresh application 
being filed through counsel the ques- 
tion was raised of whether he had ju- 
risdiction to review his own orders, and 
he ordered notice to be issued, .and af- 
ter hearing counsel passed the order 
under which the cases have been re- 
ferred to us. 

Section 369. Criminal P . C., as if 

now stands, js as follows: 

"Save as otherwise provided by this Code or by 
any other law for the time being in force or in 
the case of a High Court established by Ropl' 
Charter, bv the Letters Patent of such High 
Court, no Court when it has signed such judg- 
ment shall alter or review the same, except to 
correct a clerical error.*’ _ ^ 

But Mr. Johri in dealing with this 
section has pointed out tliat although 
the general rule is against him, he may 
be saved by the expression “save as 
otheravise provided by this Code,” for 
in S. 561 of the Code it has been en- 
acted that nothing in this Code sh^ 
be deemed to limit or affect the in- 
herent power of the High Court to 
make such orders as may be neces- 
sai'y to give effect to any order un- 
der this Code or to prevent abuses of 
the process of any Court or^ other- 
wise to secure the ends of justic^ 

It is argued that tliis modifies the 
provisions of S. 369, and that even 
if the later section does not mvest 
the Court with any fresh powers, it 
still recognises the inherent power 
which the Court already possesses. 

In order to support his argument 
Mr. Johri has referred us to several 
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cases, only three of which however ap?- 
pear to be really germane to the pre- 
sent issue. In 1927 All 724 (1), a 
Single Judge of this Court Imd befwe 
him an application in revision which 
as he remarked was really “in effect 
an application in review,’* and although 
he finally rejected the application “on 
the ground that the matter has been 
decided, and that there was no flaw 
in the previous decision,” there ^e 
some passages in his judgment which 
favour the present applicant. For in- 
stance. he remarked: 

“I am not prepared to say that a Judge of this 
Court cannot review his judgment or decision. 
But it appears to me very clear that the applica- 
tion for review must come before the Judge who 
passed the decision which has to be reviewed.” 

This is evidently a reference to R. 

8 Ch. 1 of the High Court Rules, 
to which the learned referring Judge 
has adverted, but the question we 
have now to decide is whether the same 
Judge who dealt with the earlier ap- 
plication for revision has any jurisdic- 
tion to review his own order, and in 
the decision from which we are now 
quoting it appears that Ashworth, J., 
was at any rate doubtful on that ques- 
tion. In 1928 Oudh 402 (2). ,a Single 
Jfudge of the Oudh Chief Court held 
that S. 561, Criminal P. C., is in no 
way limited or governed by S. 369 
of the same Code, and that the High 
Court had power to reconsider the 
question of sentence when the ends of 
justice required it. It should be re- 
marked here that the learned Judge 
has followed a decision of the Lahore 
High Court 1927 Lah 129 (3). which 
has since been overruled by a Divi- 
sion Bench of the same Court as we 
shall presently show. The third case 
on which Mr. John relies is an un- 
rei>orted decision of a Bench of this 
Court in wliich the learned Judges had 
in revision enhanced the sentence pass- 
ed against the accused, but subsequent- 
ly found that notice had not been serv- 
ed on the accused, and they there- 
fore reviewed the case and held that 
the order passed enh^cing the sen- 
tence was without jurisdiction. 

On the other side, the learned As» 
sistant Government Advocate has call- 
ed our attention to a good many au-^ 
thorities which are very much to the 
point. In 7 All 672 ^4). a Bench of 

Sripat Narain Singh v. Gobbor Rai, 1927 All 

724= lOG I C 6S0. 

2. Emperor v. Shiv Dat, 1928 Oudh 402=111 I G 

573=39 Cr L J 893=3 Luck 680. 

3. Gul Mahomad v. Pir Akbar Ali, 1927 Lah 129 

99 I C 604=28 Cr L J 172. 

4. Queen Empress v. Durga Charan, (1S85) 7 All 

672=1885 A W N 177. 


this Court held that th-e High Court 
has no power under S. 369, Crimi- 
nal P. C., to review an order dismiss- 
ing an application for revision, and the 
only remedy is by an appeal to the 
prerogative of the Crown as e^rcised 
by the Local Government. This deci- 
sion is dated 1885, and we must point 
out that S. 369, Criminal P. C., as 
it stood at that time has since been 
amended, but the decision of the 
Bench is authority for showing that 
at that time the High Court had no 
power to review such an order. In 
the case of 1916 All 183 (5). a simi- 
lar opinion was expressed by a Bench 
of two Judges of this Court in 1915, 
and in 1922 a Single Judge held that 
the High Court had no power to re- 
view its own order dismissing a cri- 
minal appeal. 1923 All 473 (6). The 
most recent decision of this 'Court to 
which we have been referred is that 
of Bennet, J., in the case of 1935 All 
60 (7). in which after a comprehen- 
sive survey of the decision of various 
High Courts, including that of the Oudh 
Chief Court the learned Judge held that 
the High Court has no power tmder 
S. 561 (A), Criminal P. C., to review 
its judgment in a criminal revision 
when once it has been pronounced and 
signed. He noticed the fact that S. 369 
of the Code had been amended in 1923. 
Before that date the section read in 
the Criminal Procedure Code of 1898: 

‘‘No Court other than a High Court, when it 
has signed its judgment, shall alter or review 
the same, except as provided in Ss. 395 and 484, 
or to correct a clerical error.” 

But it is clear from the earlier deci- 
sions of the Allahabad High Court to 
which we have referred tliat this sec- 
tion and also the similar section in 
the Criminal Procedure Code of 1882 
were not interpreted to mean tliat the 
High Court had an inherent right of 
reviewing an order passed by itself in 
revision. It follows therefore that 
when the section was amended in 1923 
In such a way as to show that the 
High Court had no power of altering 
or reviewing a judgment, except to 
correct a .clerical error, the legislature 
did not attempt or intend to deprive 
the High Court of any inherent power 
which it had hitherto possessed. This 
point is of importance when we con- 
sider the application of S. 561 (A) 
which was also introduced into the 

5. Govind Sahai v. Emperor, 1916 Ail 183=32 
I C 835=17 Cr L J 47=38 All 134. 

6. Emperor v. Kale, 1923 All 473=74 I C270='’4 
Cr L J 766=45 All 143. 

7. Kunji Lai v. Emperor, 1935 All 60=151 I c 
714=1935 Cr C 1020=35 Cr L J 1485. 
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Code in 1923. That section does not in 
terms invest the Court with any i>ow- 
ers which it did not possess before. 
But it does refer to an inherent pow- 
er of which the High Court is already 
in possession. We have given above the 
authority for holding that the High 
Court possessed no inherent power to 
review its judgment before the amend- 
ments of 1923. Consequently it can- 
not be said that S. 561 (A) either 
modifies the provisions of S. 369 or 
clothes the Court with any fresh pow- 
er. The matter has been recently con- 
sidered by a Bench of the Lahore High 
Court in 1928 Lah 462 (8). This de- 
cision overrules a previous decision of 
a Single Judge in 1927 Lah 139 (9) 
on which the Oudh decision in the case 
of 1928 Oudh 402 (2), was based. In 
discussing the effect of S. 369 the 
learned Judges remarked: 

“This does not affect any powers inherent in 
the Court, as there ne^er has been any inherent 
power in the High Court to alter cr review its 
own judgment in a criminal case once it has 
been pronounced and signed, except in cases 
where it was passed without jurisdiction or in 
default of appearance without an adjudication 
on the merits. With this view all the Courts 
in India are in accord, and it is not disputed 
that this was the law prior to the addition 
S. 5G1 (A) of the Criminal P. C. by the Act of 


1903 /* H 

It was however contended before the 
Bench that the introduction of S. 561 
(A) had altered the law, and given 
to the High Court power to do some- 
thing which it could not do before. 
But this contention was not accepted 
by the Bench, who pointed out that 
the High Court is not given nor did 
It ever possess any unrestricted and 
•undefined power to make any order 
which it might please to consider was 
hi the interests of justice. In this con- 
nection we may refer to a recent im- 
reported decision of a Bench of this 
Court, namely. Criminal Appeal No. 
134 of 1932. In this case 8 pepons 
had been convicted by the lower 
appellate Court and they all ?P- 

plication m revision to the Hign 
Court. Some of these applications 

were summarily rejected 
of this Court, but as counsel appear- 
ed in support of the others the case 
was argued fully, and the Bench after 
henring counsel allowed these apphea- 
dons. It refused, however t.o consider 
those applications which liad 
already Ixtcn dismissed and in 

which the circumstances ^t^e 

8 Baiu-.r-Empe75rT?.2R Bah 4G2=U0 I 0 221 

p.r T. .T 669=10 Tjah 1. 

9. Matbra Daa v. Emperor, 1927 Lab 130—99 I C 

1030=28 Cr L J 239. 


similar, evidently because it^ consider^ 
ed that it had no jurisdiction to do 
so. 

There is another point of view from 
which the matter might be consider- 
ed which is that there is really no 
right of revision, but the High Court 
and certain other Courts have power 
to call for and examine the records of 
the proceedings before an inferior cri- 
minal Court in order to satisfy themr 
selves of the correctness and the le- 
gality or the propriety of any finding, 
sentence or order, and may then pro- 
ceed in the manner prescribed by S. 
435 and the following sections of the 
Code. It may be argued therefore that 
there is nothing that prevents a Judge 
of the High Court from^ sending for 
the record of an inferior criminal Court 
and revising an order passed by it. 
The revisional sections however do not 
in themselves give the High Court 
power to revise an order of its oyvn. 
and although it may be open to^ it 
to call for the record of a case which 
has already been dealt with in revi- 
sion, there is no power to pass any 
order which would have the effect of 
setting aside or modifying an order 
passed in revision by itself. 

We are therefore of opinion that the 
Court has no jurisdiction to enterta^ 
the present applications, ^d we ai- 
rect that they be dismissed. 

g Application dtsmtsscOf* 


A. I. R: 1935 Allahabad 468 

NlAMATULbAH AND AtiLSOP, JJ. 

Bashid Ahmad — Defendant— Appel- 


lant. 



Bansi Dhar — Plaintiff —Respondent. 

Ex. First Appeal No. 136 of 1933, De- 
cided on 11th December 1934, from de- 
cision of Sub-Judge, Moradabad, D/- 
l8th July 1932. 

Execution — Sale of agricultural land — U. 
P. Notification No. 576-1-A. 93 applies to 
pending execution proceedings. — Civil P* C. 


908) S. 68. 

Tbo whole object of the U. P. Notiffcation 576- 
93 was to have sales of agricultural lands, 
dered to be sold in execution of decrees, con- 
leted under the immediate supervision of the 
>lloctor who might devise means of satisfying 
0 decree without recourse to the necessity of- 
lling the land. To hold that the notification 
)plios only to execution proceedings instituted 
ter its date would bo to deprive it of much of 
5 utility. It applies to pending execution pro- 
^edingsalso . , . ,, LP 467 U ij 

A/. Ji. Faruqi — for Appellant. 

Mukhtar Ahmad— iox Respondent. 



1935 Sheo Sahai v. Ganga Sahai Allahabad 469 


Judgment. — The appellant is the 
judgment-debtor in certain execution 
proceedings in which agricultural land 
belonging to him was ordered to 
sold. The land was not ancestral wi- 
thin the meaning of the notification un- 
der which execution of decrees for sale 
of ancestral property had to be trans- 
ferred to the Collector. It was however 
revenue paying land. All the execution 
proceedings had been taken in the ci- 
vil Court and the sale alone was to 
take place through the Collector. The 
sale was fixed for 20th July 1932. Be- 
fore it could take place the judgment- 
debtor made an application pointing 
out that under a recent notification 
(No. 576-I-A-93), the execution of de- 
crees in which agricultural land is to 
be sold should be transferred to the 
Collector. The notification ^ men- 
tioned modifies the earlier notification 
of 1911 so as to extend its application 
to all agricultural land ancestral or 
otherwise. The judgment-debtor’s ob- 
jection was disallowed by the lower 
Court which held that the amending 
notification cannot have retrospective 
effect, the order for sale Imving been 
passed long before the notification. 

The judgment-debtor has preferred 
the present appeal. It is argued on 
his behalf that the question is only one 
of procedure and the notification relied 
on by hini must apply not only to 
the execution proceedings which may 
be instituted after it was issued but 
also to pending execution proceedings. 
We think that this contention is cor- 
rect. The whole object of the notifica- 
tion was to have sales of agricultural 
lands, ordered to be sold in execu- 
tion of decrees, conducted under the 
immediate supervision of the Collector 
who might devise means of satisfying 
the decree without recourse to the ne- 
cessity of selling the land. To hold 
that the notification applies only to 
execution proceedings instituted after 
its date would be to deprive it of 
much of its utility. 

For these reasons we hold that the 
appellant’s objection was correct and 
the proceedings for execution of de- 
cree should be transferred to the Col- 
lector in terms of the notification re- 
ferred to. The order of the lower Court 
is set aside and the case is returned 
to that Court with the direction that 
the procedure laid down by the rules 
for transmission of execution cases to 
the Collector be followe.d. The appeal is 
allowed with costs, 

K.s. 
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Gauga Nath:, J. 

Sheo Sahai — Plaintiff — Appellant. 

V. 

Ganga Sahai and others — Respondents. 

Second Appeal No. 957 of 1932, De» 
cided on 13th December 1934, from de- 
cision of 2nd Addl. Dist. Judge, Cawn- 
pore, D/ 14th November 1931. 

Agra Tenancy Act (1926), S. 225 — Suit 
for share of profits against lambardar — 
Plaintiff is entitled to future interest at 12 
per cent. 

Jn a suit for profits against the lambardar the 
plaintiff cosharer is entitled to simple interest at 
the rate of 1 per cent per mensem on his share of 
profits from the date when they became divisible 
till actual realisation: 19d2 All L78 Rel on. 

CP 469 C 23 

5. N. Yerma — for Appellant. 

R, C, Ghatak — for Respondents* 

Judgment. — This is a plaintiff’s ap- 
peal and arises out of a suit brought 
by him against the respondent for his 
share of profits. He has been given 
a decree for Rs. 72-3-1 with interest 
at 12 per cent. i>er annum from the 
date on which the profits of 1335 F 
became due up to the date of the 
decree and future interest at 6 per 
cent, per annum and proportionate 
costs in both Courts. 

It has been urged by the learned 
counsel for the appellant that the low- 
er appellate Court should have award- 
ed him future interest at the rate of 
12 per cent, per annum and not at 
6 per cent. I think the 
contention of the learned counsel is 
well-founded. There is no reason why 
the principle underlying S. 225, Te- 
nancy Act, should not be applied to 
future interest after the decree up to 
the date of realisation. Accordingly, jn 
a suit for profits against the lambar^ 
dar the plaintiff cosharer is entitled 
to simple interest at the rate of 1 
per cent, per mensem on his share 
of profits from the date when they 
became divisible till actual realisation. 
The same principle was held in 1932 
All 178 (1). 

It is therefore ordered that the ap- 
peal be partly allowed, the decree of 
the lower Court be amended inasmuch 
as the plaintiff shall get future inter- 
est also at the rate of 1 per cent', 
per mensem. Parties shall get and pay 
costs in proportion to their success and 
failure. 

K.s. Appeal partly allowed. 

1. Wohammad Abdul Jalil Khan v. Mohammad 

Abdul Salam Khan, 1982 All 178=137 I O 166. 


Appeal allowed. 
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Sulaiman, C. J. and Ganga Nath, J. 

Mangal and another — Plaintiffs — Ap- 
pellants. 

V. 

Maihttra Prasad and others — Pro forma 
Defendants — Respondants. 

Second Appeal No. 1198 of 1933, Deci- 
ded on 5th November 1934, from deci- 
sion of Addl. Sub-Judge, Moradabad, 
D/- 4th March 1933. 

Civil P.C. (1908), O. 21,Rr. 91, 92(3) 
and 93 — Auction purchaser cannot maintain 
separate suit for refund of purchase money 
on gronnd that judgment-debtor has no 
saleable interest. 

Order 21, R. 93 provides a speedy remedy for 
a refund of tbo purchase money in the only case 
in which an application for setting aside a sale 
on the ground of non-saleability of the interest 
is made within time and the Court is empowered 
under that rule to direct any person to whom 
the money has been paid to refund the amount. 
Such an order therefore can be passed against 
the decree-holder, against the judgment-debtor 
and any other person who might have taken 
away any part of the money deposited by the 
auction purchaser. But a separate suit is not 
allowed, presumably because it was considered 
that an auction sale being Tan involuntary sale, 
there could not possibly be a warranty of title 
given by the judgment-debtor; nor could a suit 
lie against the decree-holder for failure of con- 
sideration because the decree-holder himself was 
not the transferor. A sale takes place under the 
authority of the Court and without warranty of 
title. In such circumstances, neither in equity 
nor under the statutory provisions of the Code, 

is a suit maintainable ; Case law reviewed. 

[P 473 C 2] 

Chandra Bhan Agartoala for Appel- 
lants. 

N. P. Astha7ia‘D.ud Shabd Sara7t—lov 

Respondents. ... , • .-o: . 

Sulaiman, C. J. — This is a plaintiffs 
appeal arising out of a suit for re- 
fund of the amount deposited by the 
plaintiffs in Court as auction-purcha- 
Bcrs of certain properties against the 
contesting d-efendajits who had attached 
and taken the surplus of the decretal 
amount which remained to the credit 
of the judgment-debtors. 

It appears that a suit had been filed 
by Digambar and others against the 
judgment-debtor and the decree-holder 
on 3rd July 1924, for declaration tliat 
the property did not belong to the 
judgment-debtor and was not liable to 
be sold, and for recovery of possession. 
While that suit was pending, the de- 
cree-holder put up the property for 
sale, and it was sold on 4th Septem- 
ber. 1924, and purchased by the pre- 
sent plaintiffs. Before the period of 
30 days expired and the sale could be 


confirmed, the auction-purchasers ap- 
plied to the Court praying that the 
payment of sale proceeds may be held 
over till the decision of the cavil smt. 
They however made no application 
under O. 21, R. 91 for the setting 
aside of the sale on the ground that 
the judgment-debtors had no saleabte 
interest in the property at Their 

application was allowed by trial Court, 
but on the decree of the trial Court 
being reversed in appeal the money 
was taken away by the decree-holder, 
judgment-debtor. The auction-purc^- 
sers were made parties to the civil 
suit and the suit was first decreed 
by the trial Court, then it was dis- 
missed by the lower appellate Court 
and was ultimately decreed by the High 


Court. 

The auction-purchasers first made an 
attempt to recover the amount taken 
away by the decree-holders and ap- 
plied under Ss. 144, 147 and 151, 

P. C., for refund of the amount on the 
ground that the judgment-debtors had 
no saleable interest. The matter came 
up to the High Court a.nd thcur ap- 
plication was ultimately dismissed. Ine 
judgment is reported as 1933 All 63 
(1) We shall refer to it again later. 

Having failed against the f^^cree- 
holders. the auction-purchasers nave 
now brought the present suit against 
the attaching creditor of the original 
judgment-debtors. The Courts below 
have dismissed the suit on the ground 
that it is not maintainable. As regards 
the broader question whether the auc- 
tion-purchaser can maintam a separate 
suit for refund of the purchase-money 
on the ground that the judgment-deb- 
tor had no saleable interest at aU. 
there is a slight conflict of opinion m 
the various High Courts. But in this 
Court the rule is now firmly established 
that a suit is barred altogether. In 
1917 AU 363 (2). it was clearly laid 
dowm that under the present Civil Pro- 
cedure Code, an auction-purchaser, who 
has been deprived by means of a suit 
against the judgment-debtor of the pro- 
perty purchased by him. cannot obtam 
a refund of the purchase-money with- 
out getting the auction-sale set aside. 
The Bench quoted the observation ot 
their Lordsliips of the Pnvy Council 
in 3 Cal 806 (3). that: 

“ Now it is, o£ course, perfectly clear that 
v,hen the property has been sold under a regular 

1 Sahu Deputy Shankar v. Mangal Sen, 1933 

Ml 63=143 I O 429=54 All 048. ^ oro— <17 

2 Nannu Lai v. Bhagwan Das, 191 ( All 363—37 

3 Dor!rilly Khan v. Abdool Azeez (1380) 3 Gal 

806=5 I A 116=3 Suthet 519=3 Sar 818 (PC) . 
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'Execution and the purchaser is afterwards 
evicted under a title paramount to that of the 
judgment-debtor, he has no remedy against 
either the sheriff or the judgment-creditor.’* 

We may quote the next sentence of 

their Lordships as well: 

“ This however is because the sheriff is au- 
thorised by the writ to seize the property of the 
• execution-debtor which'lies within his territorial 
jurisdiction and to pass the debtor’s title to it 
without warrantying that title to be good.” 

The learned Judge also laid emphasis 
•on the provision in R. 92 that no suit 
shall lie to set aside the sale. This 
-case was followed by another Division 
Bench in 1921 All 377 (4), where the 
• change introduced in the new^ Civil 
Procedure Code, as compared with the 
oldei* Codes, were discussed. It was 
pointed at p. 69 that: 

” in an auction-sale however which takes place 
■against the will of the judgment-debtor, there 
can possibly be no warranty of titie on behalf of 
the judgment-debtor. Nor does the decree-holder 
-through the sale-officer, give any guarantee; he 
merely puts up for sale the rights and interest 
which the judgment-debtor might possess in the 
property. The auction-purchaser, who purchases 
the property therefore takes the risk, and if it 
•turns out that the judgment-debtor really has no 
interest in the property sought to be sold, it is 
the misfortune of the auction-purchaser. Unless 
there be a special remedy provided for compensa- 
'tion, I fail to discover any rule of equity, which 
would entitle him to get back his money.’ 

Many difficulties that would arise if 
the contrary' view were upheld, were 
•pointed out in that case: and it was 
further pointed out that if there were 
any rule of equity entitling an auction- 
purchaser to recover the amount, the 
same rule mright very well apply to 
-a case where a smaller interest is 
•owned by the judgment-debtor. The 
Full Bench in 1923 AU 394 (5), dis- 
tingushed the ruling in 1921 All 377 
(4), and held that where the sale takes 
place under an invalid decree, there 
is a clear equity in favour of the pur- 
chaser entitling him to recover the am- 
ount back. The learned Judges pomted 
out that it is a well-established prin- 
-ciple that the auction-purchaser is not 
bound to look beyond the decree. If 
.a decree is in existence he is entitled 
to assume that it is a valid decree. 

In the case of 1933 AU 63 (1), re- 
ferred to above, which arose out of 
the application made for the refund of 
the purchase-money by the auction- 
purchasers against the decree-holder, 
.a Bench of this Court discussed the 
rulings of the various High Co urts and 

4. Ram Sarup v. Dalpat Bai, 1921 All 377=58 

I O 105=43 All 60. 

5 Bindeshri Prasad Tiwari v. Badal Singh, 1923 

■ All 394=74 I 0 873=45 All 369 (FB). 


pointed out that the. view expressed by 
this Court in the case of 1917 AU 363 
(2). foUowed in 1921 AU 377 (4), was 
followed by the Bombay High Court 
in 1922 Bom 206 (6), and by the Lahore 
High Court in 1925 Lah 467 (7). and 
by the Madras High Court in 1916 
Mad 290 (8). and also by the Calcutta 
High Court in 1926 Cal 971 (9). They 
noted that two out of the three Judges 
in the OudJi case of 1930 Oudh 148 
(10), have taken a contrary view. The 
learned Judges pointed out that the 
majority of the Oudh Bench had pro- 
ceeded on the assumption that there 
was a warranty by the decree-holder 
that the property belonged to ^ the 
judgment-debtor, and thought it^ un- 
necessary to discuss this proposition, 
as it has been well estabUshed in this 
Court that : 

** as regards sales under a decree of a Court there • 
is no warranty of title either by the decree- 
holder or by the Court.” 

The learned Judges relied on 23 AU 
355 (11), and distinguished the Full 
Bench case of 1923 AU 394 (5). and 
considered the latter ruling not to be 
applicable because the decree under 
which the property had been sold in 
case was never set aside. As the ques- 
tion was reviewed by the Bench and 
the opinion expressed on the strength 
of the previous authorities there seems 
to be hardly any necessity to re-con- 
sider the p>oint again. But we may 
however point out that the Calcutta 
Bench in 1926 Cal 971 (9). after ^ a 
consideration of numerous authorities 
came to the conclusion that the only 
remedy open to the plaintiffs was to 
apply as provided in the Code for an 
order .setting aside the sale and a 
consequential order for a refund of the 
purchase-money. They, no doubt, point- 
ed out that where there was a mis- 
representation or fraud, there might 
perhaps be some other remedy. In the 
case of Habibuddin the learned Chief 
Justice of the Lahore High Court con- 
sidered the changes introduced in the 
new Civil Procedure Code, as compared 
with the Code of 1882, and came to 
t he conclusion that t h e as su mption 

6. B-alvant Ranganatb v. Bala, 1922 Bom 205= 
67 I C 360=46 Bom 833. 

7. Habib Uddin v. Hatim Mirza, 1925 Lah 467= 
86 I C 622=6 Lah 283. 

8. Parvathi Amtnal v. Govindasami Pillai, 1916 
Mad 290=30 I O 827=39 Mad 803. 

9. Bishikesh Laha v. Manik Molla, il926 Cal 971 
=96 I C 64=53 Cal 758. 

10. Bahadur Singh v. Ram Phal, 1930 Oudh 118 
124 I C 641=5 Luck 552 (PB). 

11. Sbanta Chandar Mukerji v. Nain Sukh 
(1001) 23 AU 355=1901 AWN 101. 
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made in some of the cases that there 
was: 

" an implied warranty of some saleable interest 
when the right, title and interest of a judgment- 
debtor is put up for sale,” 

was not warranted by any provision 
of the Code and emphasised that: 

'* that there is no warranty of title in respect of 
a Court c^ale can no longer be disputed, and it is 
also clear that apart from statute, there is no 
principle of law which would allow an auction- 
purchaser to maintain a suit for the recovery of 
the purchase money even when it is found that 
the judgment- debtor had no saleable interest at 
all in the property sold. The statute however 
allows the purchaser 'to recover his purchase- 
money provided that he can show that the judg- 
ment-debtor had DO saleable interest and the 
Court sets aside the sale on that ground. The 
right of the purchaser being the creation of the 
statute, the remedy to enforce that right must 
be confined to that prescribed by the statute.” 

The Bench agreed with the view pre- 
viously expressed by this Court as well 
as the Calcutta and Lahore High 
Courts and distinguished the Bombay 
case. On the other hand, a majority of 
the Judges in the Oudh Full Bench case 
already quoted expressed a different 
opinion and dissented from the Alla- 
habad view. It is rather curious that 
although the Allahabad view was based 
to a large extent on the principles of 
O. 21, R. 92 (3), there seems to be no 
reference whatsoever to this sub-rule 
in the judgment of either of the two 
learned Judges. The majority appar- 
ently did not consider the point of 
view that this sub-rule bars a subse- 
quent suit, because perliaps it was not 
pressed at the bar. The third learned 
Judge, who agreed with the Allaliabad 
view, referred to this rule briefly, but 
not quite in the way in wliich it liad 
been emphasised here. 

This case seems to have been fol- 
lowed by a Full Bench of the Laliore 
High Court in 1932 Lah 401 (12), over- 
ruling their own previous case. In re- 
ferring to the Full Bench of our Court 
1923 a 11 394 (5), the learned Judge, 
who delivered the judgment in the case, 
remarked tliat he was unable to see 
any niatciial difference between thr 
case of a purchaser in a money decree 
who is deprived of the property for 
want of judgment-debtor’s title in it 
and the case of a purchaser in a mort- 
ga^e-clccrcc. ‘yvlio is deprived of tnc 
property because the mortgagor had 
no right to mortgage it, and the 
grounds of objection to sale in both 
cases appeared to the learned Judges 
to be analogous. He therefore thought 
the disiinciion_bet\y^n_ the two cases 
r^rMcbar Chand' v.Milkbi Ram, 1932 Lab 401 = 
138 I C 47 = 13 Lah G18 (FB). 


pointed out by the learned Judges who 
decided ' the Full Bench case of this' 
Court appeared to him to be without 
any material difference so far as the- 
right of purchaser to refund is con- 
cerned. With great respect we would*, 
point out that the ratio decidendi of 
the Full Bench case has been entirely 
overlooked. The Full Bench proceeded’ 
on the ground that the decree itself 
had been set aside and was invalid,, 
and not that the sale had passed no- 
title although the decree ^was invalid,. 
The distinction in our opinion isquite- 
obvious. Where the decree is not set 
aside there is no equity in favour of 
an auction-purchaser if no warranty of 
title has been given. But where the- 
decree itself is set aside, then there- 
is no equity in the decree-holder re- 
taining the amount which he has re- 
ceived by the auction. The learned 
Judges of the Lahore Full Bench also- 
emphasised that in some Calcutta cases- 
there was a reservation made that 
where an auction-purchaser at a Court 
sale liad suffered loss through the fraud 
of the execution creditor or the breacJi; 
of any duty which the execution credi- 
tor owes to the auction-purchaser, he 
is entitled to receive compensation for 
the loss which thereby he has sustained. 
But we may point out that a for’ 
compensation on account of fraud or 
misrepresentation or breach of war- 
ranty is one thing and a suit 1®^ ^ 
refund of the consideration on the 
ground that no sale lias taken place 
is quite another. The Full Bench of 
the Lahore High Court conceded tliat 
there was “considerable difference of 
opinion on the point involved”, and 
considered that : 

” although tho Court does not guarantee any 

title there is an implied warranty of 

some title by tho decree-holder the existence and 
extent of which however has not been deter- 
mined or guaranteed by the Court.” 

It is on the supposition that there 
is no guarantee of title and yet there 
is some implied warranty of title that 
the decision proceeded. It seems to us 
tliat if there is no warranty of title 
given to the auction-purcliascr then 
there can be no equity in favour of 
the auction-purcliaser to claim a re- 
fund of his purchase-money when it is 
found that no title exists. And even 
if it be assumed that there was a 
guarantee tliat the judgment-debtor 
had some, even though a millionth part, 
of the interest sold the suit for da- 
mages for breach of warranty could 
not justify a decree for the return of 
the entire amount; but damages would! 
have to be assessed at a value com— 
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me-nsurate with the small extent of 
share which was guaranteed and which 
did not exist. On principles of equity 
it is difficult to support the proposi- 
tion that a suit for refund lies when 
the interest of the judgment-debtor in 
the -share sold is zero, but no suit 
liies when the extent of that share is 
some fraction, even though negligibly 
-small. The real question is not of 
equity and justice when admittedly 
there is no warranty of title. The 
question is whether in view of the pro- 
visions of the new Civil Procedure 
Code, a civil suit for refund of this 
amount is at all allowed. 

Now. .O. 21 provides several grounds 
on which a -sale of immovable property 
which has taken place can be set aside. 
It may be set aside under R. 89 when 
the whole amount is deposited in cash 
^vithm the time allowed. It may be 
set aside under R. 90 on the ground 
of material irregularity or fraud in 
publishing or conducting it ; and it may 
be set aside under R. 91 on the ground 
that the judgment-debtor had no sale- 
able interest in the property sold. 
When R. 92 provides that where no 
application is made under Rr. 89, 90 
or 91. or where such application is 
made and disallowed, the Court shall 
confirm the sale. Sub-R. (3) further 
provides that no suit to set aside an 
order made under this rule shall be 
brought by any person against whom 
such order is made. The effect of this 
sub-rule, which has not been fully ap- 
preciated in some of the cases, is tliat 
a ci^^ suit to set aside an order made 
under this rule is prohibited. Now, an 
order under R. 92 may be made either 
where the auction-purchaser does not 
apply to have the sale set aside on 
the ground that the judgment-debtor 
had no saleable interest or on the 
ground where he so applies, but fails 
to prove that the judgment-debtor had 
no -such saleable interest. In cither 
case the confirmation of the sale pre- 
vents him maintaining a suit to set 
aside an order under this rule. Once 
the sale is confirmed it must be pre- 
sumed that there is no defect in the 
sale either under R. 89, R. 90 orR.91, 
and it follows logically that it must 
be presumed conlusively that there no 
defect of want of saleability of the 
interest of the judgment-debtor. 

The cases which liave been inclined 
to take the contrary view proceed on 
the ground of great hardship on the 
auction-purchaser. But where there is 
no warranty of title there can be no 
question of hardship at all. The auc- 


tion-purchaser purchases property mth. 
oi>en eyes, knowing full well that there 
is no guarantee of title. He cannot 
therefore complain if it turns out that 
the title which he thought he was pur- 
chasing did not in fact exist. Nor do 
we -see any equity or justice in his- 
favour as against the decree-holder. It 
might well be that if this auction- 
purchaser had not made the higher 
bid somebody else would have taken 
the property with the risk that it en- 
tailed. Where, of course, some facts, 
have been concealed or there is fraud 
or misrepresentation, other than fraud 
or irregularity in publishing or con- 
ducting the sale, there may perhaps- 
be some remedy by way of damages- 
against the person responsible for the 
fraud or misrepresentation. But t^t: 
is an entirely different question which 
cannot be confused with the question, 
of the non-saleability of the interest 
of the judgment-debtor. 

It iseems to us that O. 21, R. 93 
provides a speedy remedy for a re- 
fund of the purchase-money in the only 
case in which an application for setting 
aside a sale on the groxmd of non- 
saleability of the interest is made with- 
in time and the Court is empowered 
under that rule to direct any person 
to whom the money has been paid to 
refund the amount. Such an order 
therefore can be passed against the 
decree-holder, again st the judgment - 
debtor and any other person who might 
have taken away any part of the money 
deposited by the auction-purchaser. 
But a separate suit is not allowed, pre- 
•sumably because it was considered that 
an auction-sale being an involuntary 
sale, there could not possibly be a 
warranty of title given by the judg- 
ment-debtor; nor could a suit lie 
against the decree-holder for failure 
of consideration because the decree- 
holder himself was not the transferor. 
It seems to us that there is some in- 
consistency in holding that the Court 
in selling the property does not guar- 
antee any title and at the same time 
saying that there is an implied war- 
ranty of title that some interest exists 
on behalf of the decree-holder. A sale 
takes place under the authority of the 
Court and without warranty of title. 
In such circumstances, neither inequity 
nor under the statutory provisions of 
the Code, a suit is maintainable. 

The question of handship, as already 
pointed out, is not of any great weight 
because, apart from the fact that there 
is no warranty of title and the pur- 
chase is made with eyes open, theauc- 
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tion-purchaser has generally plenty of 
time, as soon as the proclamation is 
issued to make enquiries about the 
title and then he has a further period 
of 30 days to satisfy liimself as to 
the title of the judgment-debtor. Ver\' 
often it is on account of the risk which 
he runs that bids are not offered upto 
the full market value of the property 
if title were guaranteed. If in spite 
of this he is either unable to discover 
the defect in title or fails to apply 
under R. 91, it is his misfortune that 
he took the risk in bidding for the 
sale. We have already mentioned that 
the auction-purchaser in the previous 
proceeding failed to obtain an order 
for refund in his favour as against the 
decree-holders. He however succeeded 
in getting an order for refund against 
the judgment-debtor personally. It is 
therefore unnecessary for us to con- 
sider how far the judgment-debtor him- 
self can be made to refund the amount 
taken by him when he has no sale- 
able interest at all either under S. 47 
-or S. 144 or S. 151, Civil P. C. The 
present respondents were not parties 
to the original litigation and they took 
awav the money as attaching creditors 
of the property of the judgment-deb- 

''^Iii 1931 All 377 (13). it wa^ held 
that whei'e a decree-holder had him- 
self purchased property at auction and 
then found that half of the property 
had gone out of his possession and ap- 
plied for execution of his decree for 
half of the decretal amount, he was 
not entitled to ask the judgment-deb- 
tor to refund one half of the price 
which the decree-holder had chosen to 
nay. In that case it had been found 
that the judgment-debtor was entitled 
to only half of the property which 
was purchased by the decree-holder m 
full satisfaction of his decree and yet 
the Court did not grant the decree- 
holder any remedy against^ the juag-^ 
ment-debtor for compensation on ac- 
count of the loss apparently suftered 
by the decree-holder. On 
hand, in the recent case of A1 

218 (14) another Division Bench or 
this Court had to consider the ques- 
tion of a refund of the purcliase-money, 
where it was discovered later on tliat 
the share of the judgment-debtor was 
less than that which was purported 
to be sold. The application had been 

made under Ss. 144 ?' *-* 

The Bench hpld_^haA__S. 1 44 had no 

v. Kishan Dovi, 1931 All 377 

=132 I 0 •Il7==53 All 496. 

14 \mhA Lai v. Ram Gopal Madho Prasad, 1933 

All 218=144 I C 492=55 All 221. 


application because the decree of the 
trial Court had not been reversed or 
modified, but they came to the conclu- 
sion that under S. 151 the Court had 
authority to order the rival decree- 
holders who had taken a share of the 
amount deposited by the auction-pur- 
chaser, who happened to be the exe- 
cuting decree-holder himself, to refund 
a proportionate amount taken out by 
them. The Bench considered that there 
was clear authority of this Court that 
in the case of a purcliaser, other than 
the decree-holder, the only remedy of 
the purchaser for return of the pur- 
chase money was that provided for by 
O. 21 as there was no warranty of 
title at Court sales. It was remarked; 

“ Though it is true that there is no warranty 
of title at*Court sales and that what is sold is 
merely the right and interest of the judgment 

debtor and that it is no doubt too 

late in the day to question the rule.” 

But the learned Judges considered 
that where it is found that the judg- 
ment-debtor had no saleable interest 
in the property sold there was no equi- 
table principle to justify the retention 
by the decree-holder of the pnx:>e PAid 

by the auction-purchaser m event 

of the property purchased by him be- 
ing lost to him. The question before 

the Bench was not whether ^ 
suit is or is not mamtainable. ihe 
only question which arose mt^t 
was whether the Court whiA itseU 

ordered a rateable distribution of the 
purchase-money among the rival de- 
cree-holders could re-adjust the amount 
on discovering that the whole of the 
property purchased by one of the de- 
cree-holders would not pass to lum. 
We are therefore not called upon to 
consider any such case. But we may 
with respect point out that the obs^- 
vation goes to some extent against the 
previous rulings of this Court. It would 
be putting a decree-holder, who is him- 
self responsible for attaching the judg- 
ment-debtor’s property and puttmg it 
up for .sale, in a better position than 
an innocent auction-purchaser who was 
not responsible for the puttmg up or 
the property to sale. An auction-pur- 
chaser would be prevented from m^n- 
taining a suit, whereas a decree-holder 
who either through 'his negligence or 
deliberate omission attached or put up 
the property, would be able to recov^ 
the amount from others when it is 

later on found that the ^ 

not saleable. It perns to us that there 
is some conflict between this case and 
the of 1931 AU 377 . ( 13 ) quoted 

by us above; but as it is not 
sary for us in the present case to 
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express any opinion on the question 
whether there is any .remedy ^ther 
under S. 147 or S. 151, Civil P. C., 
we would not commit ourselves at this 
stage. When a question arises directly 
in another case and it is found that 
there is real conflict between the two 
cases, the only proper course would 
be to refer the point to a Full Bench 
and not dissent from ^ther of these 
rulings. 

It has been strongly contended by 
the learned advocate for the appellant 
that although there may be no remedy 
by separate suit in a case where a 
sale 1ms to be set aside, a civil suit 
is not barred where the sale is itself 
void and does not require to be set 
aside. It may be conceded at once 
that where a decree, in execution of 
which the sale took place, is itself 
found to be invalid, or where it is 
found that the sale officer had no 
authority to sell the property, the re- 
medy of a separate suit would not be. 
barred. The confirmation of the sale 
would itself be wholly invalid and not 
binding upon the auction-purchaser who 
was entitled to assume that the decree 
was valid and that the sale officer had 
authority to sell the property. Ag^, 
■cases of fraud and misrepresentation 
stand on quite a different footing. But 
it is contended that where a suit is 
pending in respect of a property and 
the auction-purchaser, without notice 
of such suit, purchases, it, the sale 
should be considered to be provisional 
and subject to the result of such litiga- 
tion and if therefore it is finally de- 
cided against the judgment-debtor that 
be has no interest, the auction-pur- 
chaser should be allowed a refund of 
the amoimt. Now, it may he conceded 
that there is some distinction between 
him and an auction-purchaser who is 
sued subsequently by another claimant 
and loses the property. In the latter 
case he has an opportunity to defend 
■the title of the judgment-debtor whose 
interest he has purchased. On the 
other hand, in a case where the auc- 
tion-purchaser purchases a property at 
a time when the property is the sub- 
ject-matter of litigation between a 
third party and his judgment-debtor 
and the claim is decreed without his 
knowledge, he is bound by the decree 
^though he personally has not had an 
opportunity to defend the title of his 
judgment-debtor. He runs the risk of 
fraud or collusion on the part of his 
judgment-debtor after his interest has 
been sold at auction. But in the pre- 
sent case it is not necessary* to con- 
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eider the position of a bona fide 
tion-pTirchaser who, without notice and 
without knowledge of another litiga- 
tion. purchased the property and then 
found himself bound by the result of 
such litigation without having had an 
opportunity to contest the claim. It 
may be that in some instances a case 
of fraud and misrepresentation may be 
made out when a suit for damages 
rmght lie. 

But in the present case the position 
was that the present appellants be- 
came aware of the pendency of the 
litigation at least sometime before the 
expirv of 30 days from the auction- 
sale and before its confirmation. They 
actually moved the Court not to pay 
the sale proceeds to any one and up 
to that time they .had full opportu- 
nity of applying for the setting aside 
of the sale on the ground that the 
judgment-debtors had no saleable in- 
terest. But they took no such steps. 
On the other hand, they got them- 
selves impleaded as a party to the 
suit and defended the claim against the 
claimant. It was only after the then 
plaintiff succeeded in the High Court 
that the auction-purchasers thought of 
getting back the money which they 
had paid. Up to that stage they were 
doing their best to retain the proi>erty 
in their own possession. The appel- 
lants therefore cannot claim to be the 
persons who had no opportunity of 
defending the title of the judgment- 
debtors. As they purchased the pro- 
perty without any warranty of title 
however unfortunate their position may 
be they have no remedy to claim a 
refund because a refund can be claimed 
on the ground of breach of warranty 
only and on no other ground. It can- 
not be said that the money which they 
paid was taken away by people as 
money had and received on belialf of 
the auction-purchasers. The auction- 
purchasers paid the price of the doubt- 
ful interest which they had purchased 
at .some risk. The surplus amount of 
the money deposited in Court was lying 
to the credit of the judgment-debtors 
it was attached by the creditors of 
these judgment-debtors who were the 
defendants-respondents in that case 
and it was taken away by them. We 
arc unable to hold on the authorities 
that the plaintiffs have a cause of ac- 
tion as against the attaching creditors 
which entitles them to bring a sepa- 
rate suit and to claim a refund of 
part of the amount paid by them on 
the ground that the judgment-debtors 
had no title when in fact no warranty 
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of title was given. We therefore think 
that the view taken by the Courts 
below is correct; the appeal is ac- 
cordingly dismissed with costs. 

Gatnga Nath, J. — We think that it 
would be appropriate for the execution 
Court to see that in draudng up the 
proclamation of sale, the particulars 
mentioned therein include reference to 
any litigation that may at the time 
be pending as regards the property 
sought to be sold so that the auction- 
purchasers may not be deceived or 
taken unawares. For such a purpose 
the decree-holder might well be asked 
to point out whether any such litiga- 
tion is pending or not. 

K.S. Appec.1 dismissed. 
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Tvendald, Ag. C. J. 

Sri Nath — Plaintiff — Applicant. 


V. 

Maia Prasad and others — Defendants 
— Opposite Parties. 

Civil Pevn. No. 404 of 1934, Decided 
on 19th December 1934, against order of 
Piih-Jiulge, Mirzapur, D/- 1st February 

1934 . , ^ , 

Civil P. C, (1908h S. 115 and O. 17, K. 1— 

Question as to existence of sufficient cause 
for adjournment is one of fact. 

Under O. 17. R. 1 ibe Court may. if sulficjent 
cause is shown, at any sta^o of the suit grant 
lime to the parlies or to any one of them, ana 
may from time to time adjourn the bearing ot 
the suit. The question of whether there is 
feulncicnt cause for an adjournment is a question 
of fact, and the lower Appellate Court uudoubt- 
pclly has jurisdict.iou to decide the matter. 
Whether the decision of the lower appellate 
Court on the merits is right 

be held to be final on this point ; 1923 AU 3J2. 

Applied. A 1- 

Ju-ala Prasad Bhargava—Xov Appli- 


cant. . 

5 N Fcr f or Opposite Parties, 
Order . — This is an application for the 
revision of an appellate ^ order of the 
Subordinate Judge of Mirzapur, up- 
holding the decision of the trial Court. 
A prcliminaiT objection has been raised 
that the provisions of S. 115, Civil 
P. C., will not cover such a case as 
the present. The circumstances areas 

follows: . , , 

The plainiiff-applicant sued one Ta- 

cUhu Ram. in the Munsif s Court, and 
27th April 1932, was fixed for issues. 
There were adjournments, first on the 
application of the defendant and then 
on that of the plaintiff until 11th July 
for which date the plamtdf summoned 


eight witnesses, but one of his wit-> 
nesses, Ram Sagar, was unserved. The 
plaintiff however intimated that he was- 
ready to go on with the case, but the 
defendant made an objection on the 
ground that all the witnesses should 
be heard on one day, and on this the 
plaintiff also asked for an adjournment^ 
with the result that the hearing was 
postponed until 17th August, which 
date both pai'ties summoned witnesses.. 
On this again Ram Sagar was not pre- 
sent, though he had been summoned,^ 
and another witness, Mahadeo Prasad,, 
was stated to be in jail. The plaintiff 
therefore made an application to the 
Court to issue a commission to exa- 
mine Ram Sagar, and this was allo;W- 
ed. On 16th September 1932, the plain- 
tiff applied that the defendant had died 
and that liis heirs might be brought on 
to the record. The heirs were im- 
pleaded, and 13th February 1933, wa& 
fixed for fresh issues and 19th Aprils 
for final disposal. 

'in the meanwhile proceedings had 
been taken for the issue of a commis- 
sion for the examination of the wit- 
ness Ram Sagar, and 12th April, had 
been fixed by the Commissioner for this- 
purpose. On 11th April, however the 
plaintiff made an application to thj 
Court of the Munsif, m which he st^ed 
that Ram Sagar liad gone from Cal- 
cutta to Rangoon. At the same time 
the plaintiff applied for summoning his 
other witnesses, all of whom v\;ere local 
men, but he mentioned that Mahadeo- 
Praiid, the witness who had previously 
been in jail, had been arrested the 
day before the application. The Munsif 
did not record any order granting an 
adjournment of the hearing, but it does 
appear tliat he sent a telegram to the 
Commissioner. We do not know how 
the telegram was worded, but we do 
loiow that in reply the Commissioner 
sent a letter to the Court dated 1st 
May, saying tliat he had fixed 21st 
May. for the recording of the evidence 
of Ram Sagar. The case was however 
taken up by the Munsif on 19th April, 
and was disposed of by him on thei 
merits apparently under O. 17, R. Jh 
An appeal was made by the plamtifi 
to the Subordinate Judge partly on 
the ground tliat O. 17, R. 3, did not 
apply, and partly on the merits, name- 
ly, that an adjoumment should have 
been allowed. The lower appellate 
Court however found that the suit haa 
been adjourned more tlian once og 
plainlift ’s request, that the plainUff had 
had seven weeks at his disposal to ^ 
ready, with liis evidence since xotih 
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February 1933, and that therefore no 
good cause for adjournment was shown. 

It has been, argued in support of the 
present application, in the first place, 
that O. 17, R. 3, did not apply because 
the last adjournment, namely, that from 
13th February, and 19th April, had not 
been made at the plaintiff’s request. 
This is a very technical plea, because 
it is probable that the last order of 
adjournment was on 17th August 1932, 
the proceedings since then having been 
in suspension owing to the death oi 
the defendant. But the matter does 
not appear to me to be of any im- 
portance, because the question that the 
Court had to decide on April 19, was 
whether an adjournment should be al- 
lowed or whether the suit should be 
disposed of. Under O. 17, R. 1, the 
Court may, if sufficint cause is shown 
at any stage of the suit grant time 
to the parties or to any of them, and 
may from time to time adjourn the 
hearing of the suit. The question of 
whether there is sufficient cause for an 
adjournment is a question of fact, and 
the lower appellate Court undoubtedly 
had jurisdiction to decide the matter. 
Whether the decision of the lower ap- 
pellate Court on the merits is right 
or wrong, it must be held to be final 
on this point. This is the view ex- 
’ pressed in a Bench decision of this 
Court in 1923 All 392 (1), on which 
the opi>osite party has relied. The 
facts are not exactly similar to those 
in the present case, but they are an- 
alogous, and the principle is the same. 
It has been argued however that this 
Court may look to the decision of the 
lower appellate Court, but to the deci- 
sion, not of the Munsif, and if it 
comes to the conclusion that the Mun- 
sif acted either without jurisdiction or 
-with material irregularity, it will be 
justified in interfering. It is claimed 
that the Court had by its telegram of 
11th April, extended the time for the 
return of the commission which had 
already been issued, and that to pro- 
ceed to dismiss the suit without con- 
sidering the evidence of this witness 
was an irregularity. It is not clear 
from the judgment of the lower ap- 
pellate Court whether the circumstances 
surrounding the issue of this telegram 
wene brought to the notice of the Court 
by counsel for the plaintiff-applicant. 
But the evidence that is before me 
^v^as before that Court, and the sending 
of the telegram was one of the facts 
on which the Court was able to base 

H Bam v. Sundar Singh, 1923 All 392=74 
I o 778=45 All 425 (F B). 


its decision. It has -not been proved 
that the trial Cooirt intended to granrt 
an adjournment. It is ^uite possible 
that the telegrram was issued at the 
instance of the plaintiff and on the 
chance that the commission might be 
returned in time for the hearing on 
19th April, though the dates certainly 
make it unlikely that the commission 
could be returned in time. The mere 
fact however that the Court issued a 
telegram to the Commissioner does not 
prove that the Court intended to grant 
an adjournment and the lower appel- 
late Court may have been perfectly 
right in holding that the trial Court 
had not acted irregularly in refusing 
to wait for the return of the commis- 
sion in spite of the fact that the Com- 
missioner haxd fixed a date for the evi- 
dence of this mtness which was ac- 
tually later than the date for the fiii^ 
disposal of the suit. When the suit 
was disposed of that date had not 
been intimated to the Court, and all 
that was known was that the Com- 
missioner had apparently been told in 
the telegram of the Court to fix a 
later date. 

It is therefore not clear that the 
Munsif acted irregularly, and I should 
not be justified in interfering on this 
ground either. The result is that the 
application fails and is dismissed with 
costs. 

K.s. Application dismissed. 
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Kendall, J. 

Mohan Lai — Accused. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 842 of 1934, De- 
cided on 16th January 1935 from order 
of Sess. Judge, Cawnpore, D/- 31st April 
1934. 

(a) Criminal Trial — Accomplice — His 
statement is subject to suspicion but of 
great value in certain cases — This by itself 
is not sufficient to base conviction unless 
corroborated — Evidence Act (1872), S. 114. 

The statement of the accomplice is, of course, 
subject to suspicion, but in certain cases it is of 
great value in evidence. But such a statement 
unless supported by reliable evidence of another 
kind to corroborate it, is not sufficient in itself 
to form the basis of a conviction. Evidence of 
corroboration must be independent testimony 
which affects the accused by connecting or 
tending to connect him with the crime. In 
other words, it must be evidence which impli- 
cates him, that is, which confirms in some 
material particular nob only the evidence that 
the crime has been committed, but also that 
the prisoner committed it. The corroboration 
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need not be direct evidence that the accused 
committed the crime ; it is sufficient if it is 
merely circumstantial evidence of his connexion 
with the crime. [P 478 G 2] 

(b) Criminal Trial — Evidence of accom* 
plice — Sessions Judge should not discard it 
completely merely because of his apprehen- 
sion that High Court will take different 
view. 

A Sessions Judge should regard the evidence 
of an accomplice as evidence that must be con- 
sidered in certain circumstances, as of the 
existence of which he must bo the judge and 
it is not to be completely discarded merely be- 
cause he may have an apprehension that the 
High Court may take a dificrent view from his, 
or that the High Court would utterly refuse to 
consider it at all merely on the ground that it is 
the evidence of an accomplice. [P 448 C 2] 

(c) Criminal Trial — Identification — Ac- 
cused mixed with five other prisoners — 
Accused identified by three witnesses out of 
nine identifying witnesses — Held, three were 
good identifying witnesses. 

The appellant was mixed with five other 
under*trial prisoners, so that the chances of any 
one of the witnesses picking out the right man- 
supposing that he was not really in a position 
to identify him — were five to one. Thera were 
nine witnesses for identification of whom three 
identified wrong persons’aud three of these failed 
to identify anybody at all, and the other three 
identified the present appellant correctly : 

Held : that each of these three had five 
chances in six of picking out of a wrong man, 
and each of the three stood the test satisfacto- 
rily. The mathematical standard that is to be 
observed by a Court of appeal in testing the 
trustworthiness of such witnesses is by no 
means perfect. But it is the only general 

standard that can be applied. 

Held further \ in the present case un- 

doubtedly ihe.'O three witnesses were very good 
identifying witnesses. [P 479 C IJ 

Saila Nath JMukherji — for Appellant. 

OovcriDncnt Vleado for the Crown. 

Judgment. — The appellant, Mohan 
hal, has been convicted by the learned 
Sessions Judge of Cawnpore of an of- 
fence under S. 395, Penal Code, and 
sentenced to seven years’ rigorous im- 
l^risonment. The dacoity in question 
took place on the night between 24th 
and 25th May 1933, and a number of 
those who look part in it have been 
tried and convicted. The present ap- 
pellant however was not arrested until 
about a year after the dacoity, and he 
was put up for identification in jau 
about a month after his arrest. T hese 
details arc of some importance. The tact 
that a dacoity had taken place ^ving 
been proved as a result of the former 
ca^-e, nothing remained m the present 
case, but to show tliat the appelUint 
had been present at it, and that the 
evidence of identification was beyond 
suspicion. There was an approver in 
the case a man named Sadasukh and 
he named the present appellant as one 


of the dacoits. The leaj*ned Judge how-» 
ever though he appears to have be-', 
lieved the statement of this approver, 
has preferred not to rely on him. After 
pointing out that his statement does- 
not agree with that of some of the wit- 
nesses for the prosecution, "he comes 
to the conclusion that those other wit- 
nesses are probably unreliable and that 
the approver is telling the truth. The 
reason why he has decided not to rely 
on the statement of the approver is 
that he has discussed the value of tihe 
evidence of an accomplice elaborately 
in other cases, and has come to the 
conclusion that : 

“It is a waste of time, because the High Court 
inv^ricibly disposes of tlie whole contontionj in 
one single sentence the man is an accomplice# 
That is alK It is enough.*' 

This is not a correct statfcment of 
what the High Court does. The state- 
ment of the accomplice is. of course, 
subject to suspicion, but in certam 
cases it is of great value in evidence. 
But the Courts have held that such a 
statement unless supported by reliable 
evidence of another kind to corroborate 
it is not sufficient in itself to form 
the basis of a conviction. The natter 
has been discussed very recently by 
a Bench of this Court in the case of 
1933 All 31 (1), and the extent to 
which corroboration is necessary is 
clearly set forth in the words of Lord 
Riding in (1916) 2 K B 658 (2), in 
which his Lordship remarked: 

“\Vc hold that the evidence of corroboration 
must be independent testimony which affects the 
accused by connecting or tending to connect him 
with the crime. In other words, it must be 
evidence which implicates him, that is, which 
confirms in some material particular not only 
the evidence that the crime has been committed, 

but also that the prisoner committed it 

The corroboration need not be direct evidence 
that the accused committed the crime ; it is 
sufficient if it is merely circumstantial evidence 
of his connexion with the crime.” 

Mr. Hunter the learned Sessions 
Judge will find that the law^ as set 
forth by Lord Reading in this judg- 
ment has been followed not only by 
this Court, but by other High Courts 
in India. He must in future regard 
the evidence of an accomplice as evi- 
dence that must be considered in cer- 
tain circumstances, as of the existence 
of which he must himself be the Judge, 
and it is not to be completely dis- 
carded merely because he may have an 
apprehension that the High Court may 
take a different view from his, or that 

i7Nazir v." Emperoi“mi All 31=1933 Cr C 42 

=143 I C 67=31 Cr L J 489=55 All 91. 

2. Rex V. Baskerville, (1916) 2KB 658 — 86 1 j 

K B 23=60 J P 446=115 L T 463. 
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the High Court would utterly refuse 
to consider it at all merely on the 
ground that it is the evidence of an 
accomplice. 

As the learned Judge has not relied 
on the statement of the approver how- 
ever it is not necessary to go into this 
matter further in connexion with the 
present case. The Judge has relied on 
the fact that the dacoity was com- 
mitted, which cannot now be contTO- 
verted, and the evidence of three wit- 
nesses, Ghasita, Sheoraj and Jhu^, 
who identified the appellant as having 
been one of the dacoits. Mr. Saila 
Nath Mukerji, who appears for the 
present appellant in this Court lias of 
course laid stress on the fact that the 
identification proceedings took place 
more than a year after the dacoity, 
and that the task of the witnesses in 
identifying the appellant was therefore 
more difficult than it is in most cases. 
There were in fact nine persons who 
were brought forward as witnesses for 
the prosecution to identify the appel- 
lant. The appellant was mixed with 
five other under-trial prisoners, so tliat 
the chances of any one of the witnesses 
picking out the right man — ^supposing 
that he was not really in a position to 
identify him — were five to one. Three 
of these witnesses identified the wrong 
man, three failed to identify anybody at 
all. and the three whom I have named 
above identified the present appellant 
correctly. It is suggested that the 
trustworthiness of these three should 
be considerably reduced by the con- 
sideration that six other witnesses were 
called to identify the appellant at the 
same proceeding and failed to do so. 
But I know of no authority for gauging 
ithe trustworthiness of any individual 
witness in this way. Each of these three 
had five chances in si.x of picking out 
a wrong man. and each of the three 
stood the test satisfactorily. The ma- 
thematical standard that is to be ob- 
served by a Court of appeal in testing 
the trustworthiness of such witnesses 
is by no means perfect.. But it is the 
only general standard that can be ap- 
plied, and in the present case un- 
doubtedly it gives us the result that 
these three witnesses were very good 
identifying witnesses. 

Part of the defence was devoted to 
showing that the appellant might have 
been shown to these witnesses before 
the identification parade, or that some 
information might have been given to 
them which would enable them to pick 
out the appellant from among the other 
persons at the parade. The Judge has 


considered this in some detail, and the 
conclusion that he has come to is that 
it was not impossible that the witnesses 
should have seen the appellant before 
the parade or that the prosecuting 
authorities should have given to thenr 
some illegitimate means of identifying 
the appellant, but that it is very im- 
likely^ that any such action was taken, 
and it was never suggested by the 
appellant himself that such action was 
taken. In the nature of things there 
must be some opportunities for foul 
play of this kind in some cases; but 
unless it is to be presumed that the 
prosecuting authorities are invariably 
dishonest, there is no reason for pre- 
suming so in this particular case. 

To take the three witnesses who have 
been relied on individually, Ghasite de- 
posed that he was awakened by the 
dacoits who were beating Din Dayal. 
who was sleeping by the side of the 
witness near the doortvay, that al«* 
though it was a dark night, there wa& 
a lamp, and that he was able to iden- 
tify four or five dacoits including the 
present appellant who, he said, was 
going in and out of the house during 
the dacoity. Sheoraj and Jhuria. the 
other witnesses, deposed that they were 
sleeping on the roof when the dacoity 
began, and that the dacoits took them 
from the roof ^d made them sit by 

the door. Jhuria stated that the pre- 
sent appellant was wearing a dhoti and 
had no beard, but otherwise not one 
of the three witnesses gives in evidence 
any reason for remembering the ap- 
pearance of the appellant. All three 
denied having seen him before the da- 
coity, and a good deal of stress has 
been laid on this by Mr. Saila Nath 
Mukerji, who contends that there is 

plenty of evidence to prove that the 
appellant had been a member of the 
Congress and had frequently been pre- 
sent at Congress meetings in the 
neighbourhood of the village in which 
these three witnesses reside. It is 
argued that they must have had oppor- 
tunities of seeing the appellant at these 
meetings, that their statements tliat 
they had never seen him before must 
be untrue, or even if they are true to 
this extent that they did not know who 
the appellant was, that they must have 
nevertheless been familiar with his ap- 
pearance, and that this would enable* 
them to pick him out from among the 
other persons in the parade, if they 
had been informed beforehand tliat the 
person whom they were required to 
Identify was the man who had been 
present at the Congress meetings. AU 
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this is of course quite possible, but I 
ean find no justification whatever for 
presuming that it actually did happen. 
The only reason and it is a very small 
one for disbelieving the evidence of 
anyone of these witnesses is that Sheo- 
raj stated in cross-examination that he 
had never been to Sheorajpur, where- 
as Jhuria stated that he himself had 
been to Sheorajpur where he had 
stayed with Beni Ram, and that Sheo- 
raj sometimes went to the same 
place. It is possible tliat Sheoraj was 
going too far when he said that he 
had never been to Sheorajpur. but it 
is also possible that Jhuria was mis- 
taken in saying that he (Sheoraj) had 
been there, for he does not say that 
he had ever seen him there. The state- 
ment is certainly not sufficierut to jus- 
tify a Court in discarding the whole of 
the evidence of Sheoraj on the ground 
that he was lying. These witnesses 
having been believed, and no sufficient- 
ly strong reason having been shown 
to me why the decision of the learned 
Sessions judge should be reversed, I 
must hold that the case lias been fully 
proved against the appellant and that 
there is no force in the appeal. It is 
therefore dismissed. 

K.s, Appeal dismissed. 
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Bulaiman, G. J. and Benne'X, J. 

Nawah Shigh — Judgment-debtor — 
Ap pcllanb. 

V. 

ISliiliii Lai and oi/icrs— Decree-holders 
— Opposite Party. 

Execution Second Appeal No. 709 of 
1933 Decided on l6tU January 1935, 
from’ decision of Sub-Judge, Etawah, 
D/- 27th April 1933. 

(a) Civil P. C (1908), O. 21 R. 32-Decree 
for injunction— Separate suit for damages is 

notlheonly remedy of decree-holder 

There is a specific provision in O. 21, K. 32, 
Civil P C., which provides for the execution of a 
decree for’iniunction. Therefore the only remedy 
of a dccrre-holder is not to bring a separate suit 

‘“'(MCivU P. C. (1908), O. 39, «■■■ 2— 

Decree for injunction— Judgment-debtor fail- 
ing to do act — Attachment can continue for 

three months. . , xi. j • t 

Where the injunction is for the doing of an 

act and tbe judgment-debtor bas failed to do 
the act, the attachment can continue for three 
months and if in the meantime the judgment- 
debtor carries out the directions contained in 
tbe decree and in that way obeys the decree, his 
property cannot be sold. But where the injunc- 
tion is for restraining him from doing an act 
and the judgment-debtor has already done the 

% 


act in, disobediencd of the injunction' he has 
made it impossible for himself to obey the decree. 
No doubt, the property cannot be sold until 
three months have expired after the attachment, 
but after the expiry of this period it will still be 
impossible for the judgment-debtor to show that 
he has obeyed the decree inasmuch as he has 
really irrevocably disobeyed it. [P 481 0 1] 

(c) Civil P. C. (1908), O. 21, R. 32-DecrM 
for injunction — Judgment-debtor by hii 
own act making it impossible to obey decree 
— He is liable to pay compensation. 

Where the judgment-dsbtor has, by his own 
act, made it impossible for himself to obey the 
decree, he cannot escape from tbe liability to 
pay compensation which will be enforced after 
the attachment has subsisted for three months; 
if, however it be impossible to award the decree- 
holder any compensation, then tbe only remedy 
which must be adopted would be to detaiu him 
in civil prison, [P 481 0 1,2] 

(d) Civil P. C. (1908), O. 21, R. 32— Decree 
for injunction against several persons 
jointly — All jointly and severally responsi- 
ble for disobedience — Death of one will not 
justify reduction of amount which decree- 
holder is entitled to get as compensation. 

Where tbe iojunctiou is against all the defen- 
dants jointly and they were all jointly and 
severally responsible for its disobedience as well 
as for tbe profit which they have made out of 
the plaio tiffs’ lands by bolding the fair on such 
lands, the mere fact that one of them was dead 
will not justify a reduction of the amount which 
the plaintiffs are entitled to got as compensation. 

^ CP 481 O 2] 

Shiva Prasad Sinha — for Appellant. 

N . P. Asthana and B. N. Sakai for 
Respondents. 

Judgment. — This is a judgment-deb- 
tor’s appeal arising out of an execu- 
tion proceeding. A decree was pass- 
ed against him prohibiting him per- 
manently by injunction from holding 
a fair on certain lands. The fair yields 
a considerable income. The defendant 
accordingly deliberately chose to dis- 
obey the injunction issued by , the 
Court and held a fair and made a 
profit out of it. The decree-holder ac- 
cordingly c.xecuted the decree against 
him. The Ckiurts below have allowed 
Rs. 300 compensation to the decree- 
holders and some cash lias been attach- 
ed. 

In appeal it is contended that the 
decree for injunction was not exe- 
cutable. We are unable to accept his 
contention. There is a specific provi- 
sion in O. 21, R. 32, Civil P. C., which 
provides for the c.xecution of a de- 
cree for injunction. It is futile to ar- 
gue therefore that the only remedy 
of a decree-holder is to bring a se- 
parate suit for damages. 

Under Sub-R. 1 a decree for m- 
junction can be executed by the de- 
tention of the judgment-debtor in ci- 
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vil prison or by the attachment of his 
property or by both. This provision 
obviously applies to both kinds of de- 
crees whether they be for an injunction 
ordering the defendant to do sometliing 
or for restraining him or prohibiting 
him from doing something. Sub-R. 3 
then provides that where any attach- 
ment has remained in force for one 
year, if the judgment-debtor has not 
obeyed the decree and the^ decree-hol- 
der has applied to have the attached 
property sold, such property may be 
sold, and the decree-holder may be 
given compensation out of sale pro- 
ceeds. 


The learned advocate for the judg- 
ment-debtor contends before us that 
the first offence of disobedience of an 
•injunction does not involve any serious 
penally and although the attachment 
•may continue, his property cannot be 
©old so long as he does not disobey 
the order a second time. He cannot 
dispute that if there is no other re-r 
medy the decree-holder would at least 
'ha\e the judgment-debtor detained in 
civil prison on account of his first dis- 


obedience. 


It seems to us that where the in- 
junction is for the doing of an act, 
and the judgment-debtor has failed to 
do the act, the attachment can conti- 
nue for three months and if in the 
meantinne the judgment-debtor carries 
out the directions contained in the de- 
cree and in that way obeys the de- 
cree his property cannot be sold. But 
where the injunction is for restraining 
him from doing an act and the judg- 
ment-debtor has already done the act 
in disobedience of the injunction he 
has made it impossible for himself to 
obey the decree. No doubt, the pro- 
perty cannot be sold until three months 
have expired after the attachment, but 
after the expiry of this period it wlU 
still be impossible for the judgment- 
debtor to show that he has obeyed the 
decree inasmuch as he has really irrevoc- 
ably di obeyed it. If this were not the 
interpretation then the result would be 
that where there is an injunction res- 
training a defendant from demolishing 
a house, and he deliberately dis- 
obeys the injunction and demolishes 
the house no compensation can be 
awarded to the decree-holder in exe- 
cution because the judgment-debtor 
will be able to say that he has not 
demolished the house a second time 
after the attachment. In our opinion 
where the judgrnent-debtor has, by his 
own act, made it impossible for him- 
self to obey the decree he cannot es- 

iy35 A/61 & 62 


cape from the liability to pay com- 
j>ensation which will be enforced after 
the attachment has subsisted for three 
months. If however it be impossible 
to award the decree-holder any com- 
pensation, then the only remedy which 
must be adopted would be to detain 
him in civil prison. 

The next point urged is that the 
amount of compensation awarded to 
the decree-holders is too high and thatj 
that there should have been a propor- 
tionate reduction on account of the 
death of one of the defendants who 
disobeyed the decree. The injunction 
was against all the defendants jointly 
and they were all jointly and several- 
ly responsible for its disobedience as 
well as for the profit which they have 
made out of the plaintiffs’ lands by 
holding the fair on such lands. The 
mere fact t'hat one of them was dead 
will not justify a reduction of the 
amount which the plaintiffs are entitl- 
ed to get. We are therefore unable to 
accept this contention. The result is 
that the appeal fails and is dismiss- 
ed with costs. 

After this order was dictated our 
attention was drawn to the case of 
1934 Cal 402 (1), where it was held 
that O. 39, Rr. 1,2 and 3, apply to 
both clauses of injunctions, namely, 
mandatory as well as prohibitory. 

K S. Appeal dismissed. 

1. Hem (Chandra Naskar v Narendra Nath Bose, 

1934 Cal 402=151 I C 723=61 Cal 148. 
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SULAIMAN, C. J., AND RaCHHPAL 

Singh, J. 

Ram Sa'kal Mullah and another — 
Plaintiffs — Appellants. 

V. 

Nageshar Mullah and another — De- 
fendants — Respondents. 

Letters Patent Appeal No. 33 of 
1933, Decided on lObh December 1934, 
against decision of Kendall Puisne Judge, 
Allahabad, D/- 15th September 1933. 

(a) Ferry — Exclusive right can be claimed 
if there is franchise by Crown. 

According to English Law. an exclusive right 
o£ ferry can only be claimed by a person holding 
a grant from the Crown. The foundation of that 
right, which is in the nature of a monopoly, ig 
the obligation undertaken by the ferryman to 
the public and in consideration of that the 
Crown grants him the exclusive right which 
cannot be disturbed. In India 'also an exclusive 
right of ferry in the nature of a monopoly can bo 
claimed if there is a franchise by the Crown. 

CP 484 C 1] 
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(b) Ferry— Right to own private ferries is 
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recognized in India. 

The right to own private ferries is recognized 
in India for a very long time. [P 484 G 1] 

(c) Ferry— Private ferry— Owner cannot 
claim exclusive right by way of moriopoly. 

A person owning a private ferry in India cannot 
claim an exclusive right of ferry by way of 
monopoly. A person owning land on one bank 
of a river can acquire a right by easement which 

would entitle him to use the land belonging to 

another ow'ncr on the other side of the river for 
the purpose of embarking and disembarking 
passengers. There is however no law in this 
country which would entitle him to restrain 
competition. He cannot prevent the owner of 
the land on the other side of the river from 
starting a rival ferry which is run between lands 
owned by him on both banks of the river. In 
other words, there is no right to a monopoly. 
Such an exclusive right can be claimed only 
under a Crown grant : Case Z^ure O 

(d) Ferry-Franchise of ferry is not in- 
dissolubly connected with land. 

The franchise of a ferry is not indissolubly 
connected with land, and a franchise can ho 
given to a person independently of it. But when 
a right to ferry is acquired as an easernent, tnen, 
it would be a right appurtenant to land. ^ 

(e, Easements Act (1882), S. 4-EssentiBl 

^^0*ne of tbe essential features of a right of 
easement is that the person of inherence rnu^t 
be owner or occupier of certain or the 

beneficial enjoyment of which 

(f) Ferry-Right of ferry 

some one plying ferry m 

Right of ferry is a very valuable light to the 

riparian owners in India and that right is not 

^ because some one in the 

been plying a ferry between the 

with which they have no concern. [P 487 C 


A. P- Pandey — ior Appellants. 

X. Verma — for Respondents. 

Rachhpal Singh, J — This ^ 
ters Patent appeal by the 
against the decision of a learned Sin 
fffc Judge of this Court dismissing th^cir 
ippeal arising out of a suit for an in- 
junction. , 

The plaintiffs instituted ^uit in 
trial Court claiming an exclusive ht 

to ferrv' across the river Sarju bet 
ween ^vo ghats. One of these ghats 
is situate on the land belonging to 
the 2 a?^udars of Bansthana .village 
while the other is across the . river on 
ihc. land belonging to the zamindars of 

^^Tlm^plmntifts came to Court on the 
allc'atibns Uiat they, and before them 
ancestors, had been plying a 
ferry between the afore^id two B^^^s 
and had thus had acquired an exclu- 
sive right to it as against every one, that 


the defendants had started a lival fer- 
ry without any nght and were pre- 
venting the plaintiffs from carrying oit; 
their trade. It may be stated here that, 
the plaintiffs are li'encees from the za— 
mindars of Bansthana. 

The defendants denied tl^t they had 
set up a new ferry. Their case was 
that their ferry, which 'had been st^- 
ed with the permission of the zamm- 
dars of Mobarakpur, had been in 
tence since a very long time, that this 
ferr^' was worked between two gh^s- 
situate on the lands belonging to the- 
zamindars of Mobarakpur and Taran— 
pur, that some years ago, the Taraji- 
pur village disappeared through the ac- 
tion of the river Ganges when on both 
sides of the river Sarju the land of 
the zamindars of village Mobarakpur 
appeared and that they have been 
plying their ferry between ghats on 
the land owned by the zamindars ot 
Mobarakpur which they are entitled to. 
The trial Court found that the plain- 
tiffs had been pl>dng a ferry between 
the ghat on the Bastliana land and 
the gliat on the land of the Mobarak- 
pur for over 20 years and had thus 
acquired a right in the nature of an 
easement as against the ownei;s of Mo- 
barakpur. Ii decreed the suit The lei^- 
ned Subordinate Judge who heard the 
appeal did not give any finding on 
the question as to whether or not the 
plaintiffs had acquired an easement to- 
nlv their ferry between the two ghats. 
He however held that a right by way 
of monopoly could only be acquired by 
a grant from the Crown and therefore 
the plaintiffs, who had no such grant 
in their favour, could not claim an 
exclusive right as against the whole 
world or against the zamindars of Mo- 
barakpur. He therefore dismissed the 
suit of the plaintiffs. 

Against that decree, the plaint^s 
preferred a second appeal to 
Court which was heard by a Sm^e 
Judge. The learned Judge came to the 
conclusion that the plaintiffs had ac- 
quired an easement to ply their 
between the two gliats, but as the 
river had changed its course and there 
had been a permanent alteration ot 
the servient as well as the dominant 
heritage, the easement '^as ex^tmguish- 
ed under the provisions of b. 44. J^ase- 
merit Art. of 1882. He therefore 
missed the appeal and the present ap- 
peal lias been preierred against his ae- 
« • 

^^'Before we proceed further, it is ne- 
cessary' to understand what is the na 
ture of a right of ferry. A ferry IS; 
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created by royal grant, or in modem 
days by Act of Parliament ; or exists by 
prescription, which implies a royad 
grant. Halsbury's Laws of England, 
Vol. 14 p. 557 (Edn. 1). A public ferry 
is a public highway of a special des- 
cription whose termini must be in 
places where the public have rights, 
such as towns or vills, or highways 
leading to towns or vills. Halsbury, Vol. 
14 -pp. 555 and 556. The owner of 
the ferry has the right to levy toll 
from passengers. In England there are 
no private ferries as we have them 
here in India. That is to say, there 
can be no private ferry the owner of 
which would be entitled to exact toll 
from passengers. 

Two cases decided by the House of 
Lords will be very helpful in under- 
standing the nature of the right of 
ferr>* and in deciding under what cir- 
cumstances a monopoly can be claim- 
ed for the exclusive right of ferry. 
The first case is (1916) A C 57 (1). The 
plaintiffs in that case owned a 
under a franchi'^e from the Crown. The 
defendants opened a new ferry for 
new traffic at a distance of 600 yards 
from the old ferry. The decision was 
that the defendants' ferry was for 
“new and different traffic” and there- 
fore the defendants’ ferry was not a 
disturbance of the plaintiffs. In this 
case, some very important observations 
relating to the right of ferry were 
made and they may be quoted here 
with advantage. At p. 68 of the Re- 
port Lord Haldane observed: 

“ What is the legal character of this right ? 
The question of what principle underlies and 
deh'ics the right of exclusive ferry is not an 
easy one. The expression monopoly has been 
used in this connexion. Of course, in one sense 

the ferrvman has a monopoly The 

right of the ferryman is to carry and to take a 
toll for carriage, and his right is coupled with an 
onerous obligation to maintain the ferry. It 
may well be that his exclusive right is given to 
him us a consideration for his undertaking this 
obligation , and that it is thus that bo becomes 
entitled to what has been popularly called a 
monopoly. The origin of the right is the pre- 
rogative of the Grown, which is the guardian of 
the public interest.” 

Al p. 76. the rights of a ferryman 
holfUrg a Crown grant are thus des- 
cribed: 

” Ho is entitled to a monopoly of his line of 
ferry, and he has a cause of action against any 
one who carries either in that line or in another 
line of ferry so near as to make it an alternative 
way of c.arr\ ing between substantially the same 
point ” 

1. Jiammertou v. Dysart, (1916) 1 A 0 57=85 

L J Ch f53=59 S J GG5=31 T L R 592=113 

Ij T lt'32. 


At p. 77. th^re are observations as 
regards the limit to be placed on. the 
right of the ferryman claiming a mo- 
nopoly. Lord Haldane observes: 

“ But every such monopoly ought to bd 
strictly construed. Just as it does not preclude 
the setting up of a bridge to serve new though, 
adjacent traffic, because such an interferencej 
with what the convenience of the public requires, 
under the new conditions is held not to have been; 
within its purview, so if there is a sufficiently! 
large and defined class, containing a substantial; 
number of people who would naturally cross thej 
river at points and with objects different fromj 
those which obtained with the class of people 
who frequented the old ferry, the former class | 
would be outside the monopoly.” _ , 

At p. 104. Lord Sumner quotes ^vith] 
approval the observations made by 
Story, J., in the case 11 Geters (36 
U. S.) 618 (2). They are: 

” How stands the law, in relation to grant; 

by Crown of fairs, market and ferries ? 

The authorities are abundant to establish, that 
the King cannot make any second grant which 
shall prejudice the profits of the former grant, 
And why not ? Because the grant imposes public 
burden on the grantee, and subjects hikn to 
public charges, and the profits constitute hii 
only means of remuneration, and the Grown 
should not be at liberty directly to impair, much 
less to destroy the whole object of its grant. 
When the Crown grants a ferry from A to B' 
without using any words which import it to be; 

an exclusive ferry, why is it that by; 

the common law the grant is construed to be 
exclusive of all other ferries between the samd 
places or termini; at least, if such ferries are so 
near that they are injurious to the first ferryt 
and tend to a direct diminution of its receipts ? 
Plainly, it must be because, from the very 
nature of such a franchise, it can have no per; 
manent value, unless it is exclusive; and the 
circumstances that during the existence of the 
grant, the grantee has public burdens imposed 
upon him, raises the implication that nothing 
shall be done to the prejudice of it, while it is 
subsisting franchise.” 

The next case to ■which I wish to 
make a reference is (1930) A C 549 
(3). I quote the following passages 
from the judgment of Lord Macmillait 
at pp. 552 and 553: 

“ My Lords, the question of the precise legal 
character of ferry is discussed with much learn- 
ing in the case of Hammerton B. Earl of Dysart, 
Although it may be inaccurate to describe the 
right of the grantee as a monopoly in the strict 
legal sense, it was fully recognized in that case 
that a franchise of ferry entitles the owner to 
protection from the competition of rivals who 
seek to disturb him in the enjoyment of hia 
privilege by diverting traffic which he would 

otherwise convey The ferryman 

has undertaken a publice burden in considera- 

2. Charles River Bridge at Boston, Mass., (1837) 

11 Peters (30 U S) GiS. 

3. Bournmouth-Swange Motor Road and Ferry 

Co. v. Harvey and Sons, (1930) A C 519=99. 

L J Ch 337=91 J P 217=16 T L R 439=143 

L T 313. 
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tion of tbe Crown’s grant of the right to taka 
tolls, and he would have a legitimate grievance 
if the public, while eujoving the benefit of the 
obligation, were allowed to destroy the considera* 
tion for which it was undertaken • • 

Thus it mil be seen that the law 
In England on the point is quite clear. 
According to it, an exclusive right of 
ferry can only be claimed by a per- 
son holding a grant from the Crown. 
The foundation of that right, which 
is in the nature of a monopoly, is the 
obligation undertaken by the ferryman 
to the public and in consideration ot 
that the Cro\vn grants him the exclu- 
sive right which cannot be disturbed. 

In India also an exclusive right ot 
ferry in the nature of a monopoly can 
be claimed if there is a franchise by 
the Crown. One of the earliest cases 
on the point is 4 Cal 599 (4). The 
next case in which such a pgbt was 
recognised is 18 Cal 652 (b). A very 
recent case on the point is 19^1 Aii 
587 (6). All these cases related to 
rights under Crown grants and it was 
held that where a Crown grant w^ 
established, an exclusive right of fern^ 
bv way of monopoly could be success- 
fiiVy asserted. The right, to own priva.e 
'ferries has been recognised m 
since a very .long time, regard, 

the public ferries, the law 
Hiem is enacted Bengal 
6 of 1819 and the Nojthem ^ 

i-ies Act (Act 17 of 1878). Ss.. a^^ 
on of the latter confer* certain pow- 
frs upon" the Local Govemment^^over 
private ferries in connection 

" '-S's' 

ver Such a n sides of n- 

^wned by zamindars and they 
ver 15 owned ^ 


without the permission of the zamin- 
dars owning lands on both the banks 
of a river and without any objection, 
on their part. 

The principal question which we 
have to consider is whether a per- 
son owning a private ferry in India 
can claim an exclusive right of ferry 
by way of monopoly? After a con- 
sideration of the question, 1 have come 
to the conclusion that the answer to 
the question must be in the negative. 
I have explained above that in 
England, a person plying a ferry un- 
der a royal grant can claim such a 
right for the reason that when the 
grant is made to hi n he undertakes cer- 
tain obligations and the g-ant 
in conti ’eratton of the duties which he 
undertakes to discharge ^r the con- 
venience of the public. The case o 

a private ferry in Tnd*^ 

differe t fco'ing aliogethe.% Un.ike the 

owner of a ferry under a 
he undertakes no dunes towards the 
public. He may work the ferry for a 

.short time and then ^op U or 
it whenever he likes. There is, as ai 
ready mentioned statute law in Ind a 
rSarding public ferries, but there is 
To Uw defining the mode, of acquasi- 
?ion of ferry rights relating to pri- 
vate ferries. All that we .say is 

that in the Northern India Ferr-^s Act 
of 1878, the existence of private fer- 

" Onl orfhe'elVliest «ses on the 

is 10 Suddar Dewan- 
Adaw’at (Cal) 153 (7). The 

facts tvere these: A zamindar had 
^de a ferry bridge in substitution of 
a private ferry. A theka was given to 
another person of this ferry bridge. 
The plaintiff sued for the thelca money. 
The defence was that no toll could 
be collected unless sanctioned by law. 
Tl-.e majc’ iiy o‘ the !ear::e 1 Judges ex- 


’ nrivate ferries on their os n mtiji' Lty .v.-.. - 

’llri lew tolls. The other fer- pressed the following opinion: 
land ana * ^ by a person who private ferries aie tc oKni/.ed 

rics are land on one side hv S 13 . Roan. 6 of W9. We thonk 

gr^^nt 'by°"the""la«°er.^'oJ!’'he '"may ac- 

K;,. ..... ‘t, 

'"f i .s. X 

worked Jide of river but 

weenT/o 'r^ntljrom 

irL.'.'Jhm.ssot-Sinch V. beeUaund bingh. (187S) 

4 Cal f ° ^ Dunno. (ISM) tS Cal G52. 

5 , ^Iiyal.ari y Pa.put Pralap Singh. 

AU 587=137i C 5t8=l53 AU 7G4. 


p...cva. a. .-oRni/.ed as legal 

bv S 13. Rogn.Gof We thonfore see no 

reason vvli> a zaminrlar ......... * 

receive tbo ferry lee which is legally levi 

upon transit by walor ’ . 

All that this case derides is that the 

owner of a private 'Phe 

which is a point now well r 

next case on the j 

281 (8). The learned Judges who de 

cided this case held that: . 

“ it is rccoc^ni/ed that tbe-e are proprietary 


llihj, (i^64) 10 


7. R.,j,hlochuii Koy V. 

Suddor Dewanny ‘ ^ 1 kishot Sab. 

8. Hur Kishor Has v. Gokool 

(1871) IG W B 281=12 Bong L R iOdu. 
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profits arising therefrom as would be the result 
by running a boat if not exactly oa the same 
line, at least within such a distance as for all 
pnicticKi pui {>o-es would be the same as it were 
on the same line." 

The facts of the case are not stat- 
ed in the judgment. The learned Judges 
give no reasons for holding that the 
ovvrer of a private ferry has a mono- 
poly After thU, we come to the case 
of 22 W R 296 (9), in which it was 
held that a rival ferry cannot be set 
rup so as to interfere with the pro- 
prietary riglitb in an existing ferry, that 
is to say, under circumstances involving 
direct competition with such ferry. 
The next case on the point is 6 
608 (10). In this case it was held that 
an exclusive right in the nature of 
a monopoly could be acquired by the 
owner of a private ferry as an ease- 
ment. I may however quote here cer- 
tain observations made by Garth, C. J., 
which are to be found at p. 610 of 
the Report. He observed; 

** 1 confess, if tbe question had been res 
Integra 1 should have doubted whether snub an 
extensive and an exclusive right as tbe plaintifis 
claim is not illegal, as being contrary to public 
policy. But I find that such rights have long 
been recognized as private property, from times 
anterior lo the Permanent bettleraent, and I 
tberelore forbear to throw any doubt upon their 
legal validity.” 

The next important case on the point 
is 18 Cal 652 (5), in which all the 
rulings referred to above were con^- 
dered. The question as to whether a 
person owning a private ferry could 
claim a monopoly was discussed at 
great length. At pp. 661, 662 and 663 
the learned Judges made the following 
observations: 

” Bui w hether wo search tbe law as it was 
before the acquisition by the British Govern- 
ment, or the Hcgulations before or after the ^ear 
179^^ there is no indicatiun that any person was 
entitled to claim a right of ferry, that is to say, 
to a monopoly, by prescripti m or by any means 
other than a grant Irom the (.^rown Since then 
the only law under which a person can acquire 
ownership by proscription is that in Part 4, 
Act 15 of IS77, but that portion of the law we 
think would hardly apply to a right such as is 
cluirnccl in the present suit, that is to say, not a 
right niereli to land, or water, or air, nor a 
right to ask for payment of ferrying a traveller 
across a river, but an additional right, namely 
a right to a monopoly, a right to prevent other 
people from exercising a right which they would 

ordinarily possess But in 16 W R 281 

(8), it was said that t'ue f.egislature recognized 
proprietary rights in a private ferry of such a 
nature Ihut another party may not so interfere 

9. ISarain bingh Koy v. IrJuteudro Naraia Koy, 

(1874) 2-^ W U xfG. 

10. Parineshari Proshad Narain Singh v. Maho- 
med byud, (iSBl) 6 Cal 608=7 G li R 504. 


with the profits arising therefrom as would be 
tbe result bv running a boat, if not exactly on 
the same line, at least within such a distance as, 
for all practical purposes, would be the same as 
if it were on the same line. No doubt that 
would be so in the case of a Crown grant, but no 
such distinction of the kind has been made in 
this case, and the declaration is without any 
limitation. There is no authority given for the 
general proposition, and we do not know of any 

No doubt that the Dew’ani and the 

Regulations recognized ferries in the sense that 
engagements to pay tolls were not absolutely 
illegal, and so they did in regard to ground rents 
in the markets; but not in tbe sense that the 
owners possessed a monopoly ” 

It appears to me that the view taken 
by the learned Judges who decided the 
case reported in 18 Cal 652 (5), as 
regards the claim of a private ferry 
owner to a monopoly is correct and 
should be followed: T wish to respect- 
fully dissent from the contrary view 
taken in the cases reported in 16 W' 
R 281 (8). 22 W R 296 (9) and 6 
Cal 608 (10). In the case before us, 
we are not dealing with the rights of 
an owner of a private ferry who is 
the owner of lands on both banks of 
the river. Here, we have a case where 
on one side there are the zamindars 
of Bansthana who owned land on one 
of the banks of the river. The land 
on the other side of the river is 

owned by the zamindars of Mobarak- 
puT. The plaintififs, as lioencees from 
the zamindars of Bansthana. claim a 
right of ferry as an easement between 
the two ghats. The defendant, as li- 
cencees from the zamindars of Mo- 
barakpur. claim a right to run a ri- 
val ferry. For the purpose of disposing 
of this case, we may assume that the 
zarnindars of Bansthana, through the 
plaintiffs, 'have acquired an easement 
to run a ferry between the two ghats ' 
mentioned in the plaint. The question 
is what is the nature of the right 
acquired under such an easement. Be-f 
fore we proceed further, I wish to 
state that the franchise of a ferry is 
not indissolubly connected with land, 
and a franchise can be given to a per- 
son independently of it. But when a 
right to ferry is acquired as an ease- 
ment, then, it would be a right ap- 
purtenant to land. In Hammerton v. 
Dysart to which a reference has al- 
ready been nmde, Lord Haldane point- 
ed out the distinction between a right 
to ferry under a franchise and a right 
claimed under an easement at p. 68 of 
the Report thus; 

” The title (under a Crown grant) is not like 
that to easement, which pertains to one tone- 
ment and affects another . . ” 
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An ea^sement is defined in S. 4, Ease- 
ment Act (Act 5 of 1882) as follows: 

“ An easement is a right which the owner or 
pccupier of certain land possesses, as such, for 
the beneficial enjoyment of the land, to do and 
continue to do something, or to prevent and con- 
tinue to prevent something being done, in or 
upon or in respect of, certain other land not his 
own.” 


One of the essential features of a 
right of easement is that the person of 
inherence must be the owner or oc- 
cupier of certain land for the benefi- 
cial enjoyment of which the right is 
claimed. In the case before us, we as- 
sume that the zamindars of Bansthana 
owned land on one side of the river 
Sarju. On the other side there was 
the land of the zamindars of Mobarak- 
pur. We further assume that the za- 
mindars of Bansthana acquired a right 
by easement as against the zamindars 
of Mobarakpur to embark and dis- 
embark passengers on their land. We 
also assume that the effect of this ac- 
quisition was that they got a right to 
ply a ferr^*^ between the two ghats 
mentioned in the plaint. Did the za- 
mindars of Bansthana acquire a right 
of monopoly as against the zamindars 
of neighbouring villages or even against 
the zamindars of Mobarakpur entitling 
them to prevent them from starting 
rival fcri-ics? I am not aware of any 
rule of law under which such an ex- 
tensive and exclusive right can be 
claimed against all the neighbnuinng 
owners or against the whole world. In 
the case reported in 6 Cal 608 (lOX 
White. J., made the following obser%^a- 
tlons which are to be found at p. 
613; 


“ Now. as any man may sot up a ferry over a 

river winch passes l)etween Ins own village and- 

that of another riparian owner, no 
works such a ferry can exclude his 
from doing the like thing, unless the formei has 
jLcquirod the right of property in ^he workmg of 
his ferrv- This right may be acquired as against 
his neighbour by proving a grant from him or 
his predecessor in title, granting the right of 
embarking and disembarking passengers on his 
land or it inav be acquired, as against aP the 
world, by proof of long uninterrupted user. 


■ Now. if these observations mcau 
that the ferry owner obtains a cxclu 
isive right to ron a ferry between his 
two Rh.ats and to embark and dis- 
embark passengers on the land ot 
another across the nver, then, I am 
5n iigroeinent w'ith the v^e^^. I also agree 
that this right acquired by an case- 
ment can be asserted by him against 
all tiic world. By tins I mean that 
310 other person can set tip £t 
ferry between the two points bet- 


ween which the person claiming has 
been running his feriy. And no one 
can interfere ^vith his right to em- 
bark and disembark passengers on the 
landing place for his boats. On the 
other hand, if these observations mean 
that n-o neighbotiiring owner of the 
land can start a rival ferry, not bet- 
ween these two pioints, but between 
different points, then, I regret that I 
find myself unable to agree with them. 
In other words I am not 
prepared to hold that a per- 
son who has obtained an easement to 
ply a ferry between two points can 
treat the land owned bv all the neigh- 
“bouring owners for miles and miles 
arotmd his ferry as servient tenement. 
The Indian Easements Act does not 
recognise any easement of such an ex- 
ten.sive and exclusive nature under 
which the rights of neighbouring 
o^vners may be adversely affected. 


One of the es<;ential conditions of- 
an easement is that there must be a 
dominant and a servient heritage. No 
servitude could exist, unless the domi- 
nant and the servient tenenjents were 
sufficiently near to allow one to 

receive a benefit from the subjertion 
of the other. Gale on Easements, Edn, 

10, p. 18. 


Now, let us suppose that a man 
proves that he has been « f^r- 

rv between his land and the land 

belonging to another across the n- 
ver for over 20 years. What is the 
nature of the easement which he ac- 
qtrres^ In mv opinion he acquires the 
following rights: (1) A right to ply 
his ferry between the two points. (2) 
A right to embark or disembark pas- 
sengers across the river on the land 
of another. (3) An exclusive right to 
ply his fcrr>^ between the two points. 
It appears to me that these are the 
only rights which he acquires under 'liis 
easement. It was contended before us 
that in addition to the above men-^ 
tioned rights, he acquires another 
which is to prevent all others from 
starting a rival ferry near his ferry. 
I find myself unable to agree with this 
contention. An casement acquired as 
against the owner^ of Mobarakpur in 
respect of embarking and disembarlc- 
mg passengers on their land, can ne- 
ver adversely affect the rights of an- 
other riparian owner owing land on 
both sides of a river at a distance 
of say three miles from the ferry ot 
the person claiming an easement, ine 
ouesiion for consideration m such a 
case w'ould be this. Has the plain- 
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tiff, who has been. pl>dngr a ferry bet- 
ween two points, acquired an easement 
entitling him to prevent another man 
owning lands on both the banks ot 
a river to sep up a rival ferry at a 
distance of three miles between his 
own land? I am clearly of opinion 
that there can be no such right. You 
-cannot assert an easement as against a 
person against whom you have never 
attemnted to assert a right. The 
plaintiffs, when they started to run a 
ferry, began to assert a right against 
the owners of Mobarakpur to embark 
and disembark passengers on their 
land on the opposite side. The owners 
-of the neighbouring lands were not 
in any manner affected by this. It was 
a matter of indifference to them. They 
have every right to start ferries oi 
their own. 

Now can the plaintiffs say 
•that they have a right to prevent the 
neighbouring owners of the land to 
start their own ferries? The only rul- 
ing which lends support to the con- 
tention raised by the appellants is the 
case reported in 6 Cal 608 (10). The 
two points decided in that case were: 
(1) The right of establishing a pri- 
vate ferry and leving tolls is recog- 
nized in India. (2) 20 y^rs is the 
shortest period within which such a 
right of ferry can be established. Now, 
in the case before us, there is no dif- 
ference between the parties on these 
two points. The difficulty arises be- 
cause of certain observations made by 
Garth, C. J., and White, J., to the 
effect that such an exclusive right can 

be obtained against the whole world. 
Now, let us examine what the facts 
were in that case. The plaintiffs in 
that case owned a ghat on one side 
of the river which was situate on the 
land of village Buch on the eastern 
bank. On the western bank was the 
ghat of the defendant in village Kisht- 
wara. The plaintiffs claimed that they 
had been plying a ferry between these 
two ghats for a number of years and 
had thus acquired an exclusive right 
lof ferry. The defendants denied the 
right of the plaintiffs and set up a 
• case that they were entitled to carry 
passengers between the two ghats. The 
learned Judges who decided the case 
held that in case it was found 
that the plaintiffs had been plying a 

ferry between the two ghats for over 
twenty years, it was not open to the 
defendants to start a similar ferry. It 
will be clear from these facts that the 
real question in that case as to which 
*of the two parties had the right to 


ply a ferry between "the same points. 
The general question as to whether 
the person acquiring a right of ferry, 
between the two points could prevent 
other neighbouring owners of land 
from , starting ferries of their own at 
other point was never in the issue. 

It would therefore appear that the ob- 
servations made by the learned Judges 
to the effect that such an exclusive 
•right could be claimed against every 
one were obiter dicta and not bind-, 
ing. The learned Judges say that the 
right acquired becomes a “right of. 
property.” This may be. But the 
question is what is the extent of that 
“right of property?” That right is a 
right to embark and disembark pas- 
seng-ers on the land belonging to the 
servient owner on the opposite bank 
of the river. But it will be too much 
to »say that it entitles the plaintiffs 
to prevent neighbouring owners from 
exercising their own right to start 
ferries between the lands owned by 
them. As pointed oUt by the learned 
Judges who decided the case reported 
in 18 Cal 652 (5), it is one thing to 
say that you have acquired a right 
to ply a ferry between two points and 
to exercise that right against the 
servient owner. But it is a totally dif- 
ferent thing to say that you have ac- 
quired a monopoly entitling you to 
prevent other neighbouring owners of 
the land from their exercising their 
undoubted right from starting new 
ferries. 

It was argued that if a rival fenry 
is started near the ferry of the plain- 
tiffs, then, their profits would be de- 
creased. This may be. But the im- 
portant question which has to be con-^ 
sidered is whether by acquiring a right 
of easement to ply a ferry between 
two points the plaintiffs have got a 
right entitling them to exclude other 
owners from exercising their own 
right. Before a person can ask that 
another person should be prevented 
from exercising his own right he must 
show that he did sometliing owing to 
which the right of the latter lias been 
last for ever. 

Right of ferry is a very valuable 
right to the riparian owners in India 
and it appears to me that there is 
no warrant fo-r saying that that right 
is lost because some one in the neigh- 
bourhood has been plying a ferry bet- 
ween the land of others with whitii 
they have no concern. On behalf of 
the appellants reliance was placed on 
a ruling of their Lordships of the\ 
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Privy Council 19 Cal 253 (11). At p. 
262 their Lordships made the follow- 
ing obscr\'ations: 

“ ]t is recognised Jaw in India that a man set 
lip a ferry on his own property, and takes toll 
from strangers for carrying them across, and 
may acquire such a right, by grant or by user 
over the p’operty of others/' 

This is a proposition of law which 
is beyond dispute. At another place 
their Lordsliips on the same page ob- 
served: 

‘ he can only set up an exclusive right 

against the plaintiffs by showing that cither be 
had dispossessed them for twelve years, or that 
he has held adversely to them for more than 
twelve years, or that be has enjoyed what he 
claims, for twelve 5 cars, as an easement and as 
of right.” 

On the strength of these observa- 
tions it is contended that an exclu- 
sive right of ferry in the nature oi 
a monopoly can be acquired in India. 
I do not think that these passages lay 
down that an exclusive right of ferry 
by way of monopoly can be acquired 
in India. In fact there are observations 
of their Lordships in this case which 
make it abundantly clear that in that 
case no right of monopoly^ like the 
right claimed before us, was assert- 
ed. At p. 262 their I.ordships observ- 
ed: 

*■ Whatever the defendant may think himself 
entitled to, he has not in this suit claimed to 
possess in such a sense as ^YOuld entitle him to 
restrait) competition.” . 

Again, at p. 253, their Lordships 
observed: 

” He has not excluded any co.sharer. It js not 
alloged that he has used the river for passage in 
anv such way as to inteifore with the passage of 
other i-cople. It i.s not alleged that, even in the 

time of the bridge, there has been any obstruc- 
tion at the landing places. It i.s not alleged that 
the defendants proceedings have prevented any- 
one else from setting up a boat for himself or 
his men. or even from carrying strangers for 

payment/* ^ ^ • -r i i • 

These obseri-alions of their Lordships 
very clearly show that no right of mo- 
nopoly, as is claimed before us, was set 
up by the defendant in tliat case. The 
facts of that case go to show that no 
such question was involved. The dis- 
pute in that case was between co- 
sharers in respect of profits which one 
of them had realised by plying a fer- 
ry between two points. The facts of 
that C 4 ise were these: There is a ri- 
ver called Bagmati. This nver runs 
through the land of village Baigra. 
The plaintilTs owned fourteen anna 
share in the aforesaid village while 
The defendant owned the remaining 
two-anna share. On the western bank 

11 . Lachmeswar bingh v MaiiOwar Hosseiu, 
(1802) 19 Cal 253=19 I A -IS^G Sar 133 (PC). 


of the river, there was a factory si- 
tuate in Komtowl village sty'ed Ko- 
towl indigo factory. This factory had" 
been purchased by the defendant. The' 
predecessor of the defendant, who- 
owned a two-anna share in village 
Baigra had started a ferry which had'' 
been in existence for a long time. The 
defendant and his predecessors had*^ 
been realising the tolls and had been* 
appropriating the same to the exclu- 
sion of the other cosharers of the vil- 
lage. In reply to the suit the defen- 
dant asserted that he had acquired aflh- 
exclusive right to the ferry by prescrip- 
tion. On the facts found in that case 
their Lordships came to the conclusioni 
that the defendant had failed to make* 
out a case that he had acquired 
easement. But nevertheless their Lord- 
ships held that the claim of the plain- 
tiffs must fail because one cosharer in* 
an undivided state was perfectly en- 
titled to use a portion of joint pro- 
perty and earn profits on the^ ground 
that he had incurred expenditure of 
risk for that purpose. At p. 262 their 
Lordships were only considering the* 
question as to whether or no a co- 
sharer could set up an exclusive right: 
of ferry against his other cosharer on, 
the ground that he had acquired that 
right as an easement. It was in connec- 
tion with this matter that they used 
the words “exclusive right. These 
words were not used in the sense that 
the defendant was setting up a r.ght 
of monopoly, but were in 

ence to the plea of the defendant that 
as he had acquired a right of case- 
ment so his cosharers cou.d not claim- 
to prevent him from ajipropriaiing 
those profits exclusively or to restrain 
him from plying the ferry. In my opi- 
nion. therefore this ruling of their 
Lordships of the Privy Council docs- 
not help the plaintilTs. 

.The next case on which reliance was^ 
placed on behalf of the api>ellant is- 
1915 All 270 (12). In that 

case it was found that the defendants,,, 
the proprietors of village Bahiama had. 
been plying a ferry between their vil- 
lage and village Rampur since over 
twenty years. The plaintiffs in ^ that 
case who were the owners of village-- 
Rampur started a rival ferry. A lear- 
ned Judge of this Court following the- 
case reported in 18 Cal 652 (5). dis- 
missed the suit oi the plaiiitilfs.^ The. 
following observations in that judg- 
ment clearly go to show that the case- 
before us is distinguishable from Uj 

1*2. Jwala Singh v. Abdul Razaq, 19*5 All 270=- 
29 I C 692. 
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“ The cnse, in my opinion, re^^olves it'elf into 
the qne'^tion whether thepluintifTs have acquired 
any right to au easennet>t or to a right in the 
nature of an casement on the Bnnibiana side of 
the river, when that right involves a right to 
embark or disembark passengers on another s 
land ‘ 

The defendants in that case had ac- 
quired a right by easement to em- 
bark and disembark passengers on the 
land of the plainlifTs (the proprietors 
of Rami)ur). The plaintifTs started a 
rival ferry which was pl:ed between 
their own land and the land on the 
opposite bank of the river which be- 
longed to the defendants. They fur- 
ther wanted to use the land belong- 
ing to the defendants for the purpose 
of embarking and disembarking pas- 
sengers. The Court held that th-e 
plaintiffs had not been able to prove 
that they had acquired such a right 
either under a Crown grant or by pres- 
cription and so their claim was dis- 
missed. r t- 

Another case cited on behalf of the 

appellants is 1920 Pat 38 (13). ^ AU 
that is necessary to say is that it m 
mo way helps the appellants. The case 
lays down that a right of ferry can 
be established by acquisition of an 
easement and this is a point about 
which there is no controversy between 
the parties to the suit before us. 

For the reasons given above, 1 
hold that in India, a person owning 
land on one bank of a river can ac- 
quire a right by easement which would 
entitle him to use the land belonging 
to another owner on the other side 
of the river for the purpose of em- 
barking and disembarking passengers. 
There is however no law in this coun- 
try which would entitle him to res- 
train competition. He cannot prevent 
the owner of the land on the other 
side of the river from starting a ri- 
val ferry which is run between lands 
owned by him on both banks of the 
river. In other words, there is no right 
to a monopoly. Such an exclusive 
right can be claimed only under a 
Crown grant. 

Having considered the legal aspect 
of the case, it is now necessary to 
determine whether the case before us. 
has been correctly decided, A perusal 
cf the plaint shows that the case of 
the plaintiffs was that the defendants 
were attempting to ply a ferry bet- 
ween the same points, and on the same 
line between which the plamiilfs had 
been plying a ferry. For the purpose 
of deciding this case it may be as- 

13. Pardip Singh v. Secy, of State, 1920 Pat 38= 

57 I C 51G=5 Pat L J 500. 


sumed that the plaintiffs have got a 
right, by easement, to run a ferry bet- 
ween point A (land of Bansthana) and 
Mobarakpur as shown in the plan 
attached to the plaint. The question 
for our considearation is whether the 
defendants have started a new fen^ 
between the sarne points. In my opi- 
nion, on this point the finding of the 
learned Judge of the lower appeUate 
Court is against the plaintiffs. He 

has remarked that: 

“ The plaintifia’ case was that they had two 
ferries which they used to ply.” 

He referred to the evidence of Ram 
Shukal, plaintiff who deposed that he 
plied two ferries, one frorri ghats bet- 
ween Bansthana and Nazirabad and 
the other between ghats at Bansthana 
and ^garpali. He held that the ghait 
in dispute (between Bansthana from 
point marked A and Mobarakpur) was 
other than the ghats that the plain- 
tiffs had laid claim to. The learned 
Subordinate Judge referred to the evi- 
dence of one Ram Lakhan Rai, who 
later on wanted to deny the existence 
of ghats between Bansthana and Sa- 
garpali unsuccessfully. The' learned 
Subordinate Judge believed the evi- 
dence which was produced on behalf 
of the defendants to the effect that 
the defendants had been plying a fer- 
ry with the permission of the zamin- 
dars of Mobarakpur between the ghats 
in suit which are both situate on the 
land, belonging to the zamindars of 
Mobarakpur. As according to the find- 
ing of the Judge of the lower appel- 
late Court, it is found that the de- 
fendants are working a ferry between 
points from those between which the 
plaintiffs claimed to have been ply- 
ing a ferry, the suit must fail. 

For the reasons given above, I 
would dismiss the appeal with costs. 

Sul^man, C J. — I concur in the con- 
clusion of my learned brother and 
would like to add only a few words. 

The right to ply a boat can be ac- 
quired by easement or by custom as 
well as by grant, express or implied. 
But the exclusive right of ferry over 
a land can be by grant only. The 
owner of lands on the one side of 
the river cannot by mere user acquire 
an exclusive right of ferry across the 
river, when the land on the other side 
belongs to other zamindars. The right 
of ferry is a right to embark and 
disembark passengers on the two- 
sides of the bank. Such a right ob- 
viously cannot be restricted to parti- 
cular spots so as to be destroyed if 

the level of the water sinks or rises» 

• 



490 Allahabad Tej Singh v. Emperor (Bennet, J.) 



So long as the parts of the banks 
of the river lie on a public way ac- 
ross which passengers are entitled to 
travel, the exclusive right of ferry can 
be enjoyed irrespective of the exact 
height of the water level. But such 

of ferry does not. in my opi- 
nion. include a right to land pa-ssen-^ 
gers at other places on the opposite 
bank belonging to other people, away 
from the track of the public way. So 
long as the person possessing a right 
of ferry lands his passengers on any 
part of the public way, he is well 
within his rights. But he cannot claim 
a right to land passengers on other 
people’s lands over which a right of 
way does not exist. 

It follows that if a river changes 
its course the right of ferry may be 
seriously affected. The right to go 
along a public high way includes the 
right to go across a river or a stream 
which intercepts it. So long therefore 
as the track of the public way is 
identical, the shifting of the river 
course makes no difference. But if the 
result of a change in the course of the 
river is to alter the landing places 
which would require the chalking out 
ot a new pathway, the right must be 
deemed to be non-existent. 

But a franchise of a ferry 3s not 
necessarily connected with the pro- 
prietorship of the land; but where ac- 
quired as an easement it must, of 
course, be appurtenant to the land. The 
exclusive right of ferry would ordi- 
narily imply a right to prevent other 
people from plying boats between cer- 
tain parts of the banks on both sides 
of the river even though the lands 
belong to them. Without proof of a 
right acquired by grant, it would be 
not possible for a claimant to pre- 
vent others from plying boats between 
their own lands, even if their kinds 
happen to be quite close to the land 
over which the right of ferry exists. 

K.s. Appeal dismissed. 
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Tej Singh and others — Applicants. 

V. 

Rmperor — Opposite Party. 

Criminal Revn. No. 772 of 1934, Be- 
eided on 11th December 1934, from order 
of Hess. Judge, Agra, D- - 25th August 
1934 . 

(a) Penal Code (I860). S. 99— Private de- 
fence— Attachment effected legally under 
good order — Accused is not entitled to right 


of private defence — Omission to record rea- 
sons in order of appointment of vakil to 
effect attachment held did not make attach- 
ment illegal— Civil P. C. (1908), O. 21, R. 
105. 

A vakil was appointed to make the attachment 
and it was effected quite properly. It was con- 
tended that no reasons vvore given for appoint- 
ing him instead of amin or bailiff. 

Heidi that the provision in O. 21, R. 105 for 
recording the reasons may be taken to be not 
mandatory but directory. The order therefore 
for the appointment of the Vakil to make the 
attachment before judgment was a good order 
and the attachment was not illegal or without 
jurisdiction. That being so, no right of private 
defence arose for the accused person. 1924 Cal 1. 
Bel on. IP 491 0 2] 

(b) Civil P. C..(1908), S.62 (2), (3)- Zenana 
quarters need not be in possession of judg- 
ment debtor — It is enough if decree holder 
considers that there may be property of judg- 
ment debtor. 

There is no limitation that the particular 
room in question must be in the occupancy ^ of 
the judgment-debtor. Such a limitation is in- 
troduced into sub-S. (2) where there is provision 
for breaking open doors. But in Sub-S. (3) which 
deals with entering parda quarters, thero^ is no 
such limitation that the rooms should he in the 
occupancy of the judgment debtor. The Code 
apparently contemplates that it is sufficient that 
the decree-holder or the person making the at- 
tachment should consider that there may be 
property of the judgment-debtor in those rooms. 

^02 C IJ 

(c) Hindu Law— Partition — Mere separa- 
tion in residence does not amount to parli- 

A mere separation in residence does not amount 
to any partition in Hindu Law. [P 492 C 1] 

N^anah Cknnd for Applica-nts* 

Assistant Government Advocate for 
the Crown. 

Order. — This is an application in 
criminal revision on behalf of three per- 
sons Tej Singh, who has been sen- 
tenced to Rs. 50 fine, and Wazira and 
Phul Chand, who liave been sentenced 
to Rs. 15 fine and six months’ rigor- 
ous imprisonment. The convictions are 
under Ss. 147, 323 and 325, Penal 
Code. The latter two persons are ser- 
vants of the mother of Rawat Raj 
Kumar. There was a civil suit in the 
Small Cause Court, Ghanshyam Singh, 

V. Rawat Rajkumar filed on 12th Au- 
gust. On the same date an application 
was made for attachment before judg- 
ment under O. 33, R. 5 (3) and an 
order was issued tliat the attachment 
should be made by Pandit Rainnath 
Nagar vakil. On 13th August, the va- 
kil and the plaintiff proceeded to the 
house of the defendant to make the at- 
tachment. The Sessions Court^ has 
found that the Rawat’s mother inform- 
ed them that the attachable property 
was not in the zenana quarters. At- 
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tachment then was carried on in the 
remainder of the house. This led to 
a quai'rel and subsequently to an at- 
tack. The muharrir of the vakil was 
injured. The vakil returned to the tha- 
na and made a report. The Sub- Inspec- 
tor and the tahsildar went to the Ra- 
wat’s house and in the neighbourhood 
they found the plaintiff lying injured 
and the tahsildar took his statement 
and the Sub-Inspector began his en- 
quiry. Four or five men were found 
injured. The complainant gave a list 
-of 89 persons. Thirteen were prosecut- 
ed. The case was committed to Ses- 
sions. This Court quashed the com- 
mittal order. Another Magistrate again 
eommitted it to Sessions. This Court 
set that order aside and the case was 
eventually completed by another Ma- 
gistrate. and after various revisions, the 
appeal has been decided by the lower 
■Court two years after the event. 
Four people were convicted by the Ma- 
gistrate and one has been given the 
"benefit of the doubt by the Sessions 
•Court. There are thus three applicants 
in revision before this Court. The first 
ground of revision is that the appoint- 
ment of a Commissioner for attach- 
ment was illegal and without jurisdic- 
tion. The attachment before judgment 
was made under O. 38, R. 5 (3), and 
R. 7 states that save as otherwise ex- 
pressly provided the attachment shall 
he made in the manner provided for 
the attachment of property in execu- 
tion of a decree, i. e., under R. 43, 
O. 21. R. 105, O. 21, provides that 
such attachment shall be made through 
a civil Court amin or bailiff unless spe- 
-cial reasons render it necessary that 
any other agency should be employed, 
in which case those reasons shall be 
stated in the hand-writing of the pre- 
siding Judge himself in the order for 

attachment. In the present case tim or- 
<ier of the Small Cause Court 
Judge did not give the rea- 
sons. Those reasons irdeed are ob^- 
ous because any one familiar with the 
procedure of civil Courts knows that 
the ciril Court amins and bailiffs have 
a programme draw'n up of their du- 
ties for several weeks in advance as 
they have to conduct sales for which 
dates are fixed by the execution Courts. 
As the application required imm^iate 
attachment, it was clear that the Court 
could not secure an amin or bailiff 
to make the attachment and there- 
fore the Court had to employ a vakil 
I-eamed counsel however alleges that 
ow'ing to the omission to record rea- 
sons the procedure was illegal. The 


further argument to be derived from 
that is that the accused 

had a right of private 

defence, which has been found against 
them by the Sessions Court. Now S. 
99, Penal Code, provides as follows: 

‘"There is no right of private defence against 
an act which does not reasonably cause the ap- 
prehension of death or of grievous hurt, if done 
or attempted to be done by a public servant act- 
ing in good faith under colour of his office, 
though that act may not be strictly justifiable 
by law.” 

I consider that in the present case 
the vakil was at the time a public 
■servant acting in good faith under co- 
lour of his office and the mere omis- 
sion to record the reasons in the or- 
der appointing him has no bearing in 
this case and does not give rise to 
any right of private defence. No au- 
thority was shown by counsel for his 
proposition that the omission to re- 
cord reasons would make the attach- 
ment illegal. There is, on the contrary, 
the authority of 1924 Cal 1 (1), where 
it was held that the omission of Ma- 
gistrate to record separately the rea- 
sons for the issue of a warrant un- 
der S. 90, Criminal P. C., does not 
make a warrant invalid and that the 
words “after recording its reasons in 
writing” are not mandatory but di- 
rectory. Similarly it appears to me that 
the provision in O. 21, R. 105 for re- 
cording the reasons may be taken to 
be not mandatory but directory. The 
order therefore for the appointment of 
the vakil to make the attacliment be- 
fore judgment was a good order and 
the attachment was not illegal or wi- 
thout jurisdiction. That being so, no 
right of private defence arose for the 
accused persons. The second ground 
of revision deals with the same point. 

The third ground alleges tliat the 
plaintiff and vakil were wrong in tak- 
ing a large party of armed persons 
and that they were the aggressors, and 
the fourth ground alleges that this par- 
ty acted illegally in forcing their en- 
try into the private zenana deorhi of 
the mother of the Rawat who was liv- 
ing separately from her son, and in 
illegally seizing and removing proper- 
ty from her zenana exempt under the 
law from attachment and assaulting 
her female attendant in the zenana, and, 
the fifth ground alleges that this 
amounted to house trespass and gave 
the applicant a right to act in self- 
defence, and the sixth ground is si- 
milar. As regards the allegations of 
fact in these grounds it has been found 

1. Government of As<:am v. Sahebulla, 1924 Cal 

1=75 I O 129=24 Cr L J 881=51 Cal 1. 
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by the lower appellate Court that the 
party did not enter the zenana but 
that the vakil and the complainant 
went into the house and the Rawat’s 
mother informed them that the attach- 
able property was not in the zeiiana 
quarters and attachment was then car*^ 
ricd out in the remainder of the house 
and it was attachment in the remain- 
der of the house that led to the at- 
tack. Learned counsel endeavours to 
show that this finding of fact is wrong 
and he undertook to show this from 


from which the mother had a right 
of maintenance. No other ground of 
revision was argued. I consider that 
the finding of the Sessions Court was 
correct. The sentences are not exces- 
sive. The application in revision is 
dismissed. The accused who are on 
bail must surrender to their bail and 
must complete the rest of their sen- 
tences. ^ 

K. S. AvP^i<^o,tion dismissed. 


the evidence for the prosecution. He 
referred to a passage in the evidence 
of the complainant tliat there was at- 
tachment of four beds and three lan- 
terns that were put in the upper 
storey. He attempts to show that the 
whole upper story was zenana quarters, 
but he has failed to show this. I find 
no reason therefore to differ from the 
lower Court on the finding of fact. 

The grounds of revision appear to me 
to assume tliat for an attachment there 


is no right to enter zenana quarters. 
In S. 62, CivU P. C., it is laid down 
that a person executing a process un- 
der the Code directing or authorizing 
the seizure of moveable property may 
enter a zenana quarter if sufficient no- 
tice is given to the woman or wo- 
men concerned to withdraw and 
sonable facilities are allowed for the 
withdrawal of these women. Learned 
counsel argues tliat this would not 
give a right to enter the zenana quar- 
ters in the occupation of the mother 
of the Rawat because as he says she 
is living separately from her son. I 
not V.nd that in S. 62 (3) of the Code 
there is any limitation tliat the 
cular room in question must be in the 
occupancy of the judgment-debtor, 
ouch^ a limitation is introduced into 
Siib-S. (2) where there is provision mr 
breaking open doors. But in Sub-S. (3), 
which deals with entering parda quar- 
ters there is no such limitation tliat 
the ’rooms should be in the occupancy 
of the judgment-debtor. The Code ap- 
parently contemplates it is suf- 

licicnt that the decree-holder or the 
person making the attachment should 
-onsider that there may be property 
if the judgment-debtor in those rooms. 
The basis therefore of the argument 
in these grounds of revision is un- 
sound. As regards the point that the 
mulher is living separately from the 
bon 2 k mere sep^rntion in icsicicncc 
• docs not amount to any partition in 
'Hindu law, and there is nothing shown 
that there has been any partition of 
ervn from the joint Hindu family 
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Kendald, Ag. C J A^D Bajpai, J. 

Muhatfiviad Ismail TChan~~' Plaintiff ' 
Appellant. 

V. 

Jawahir Lai and Defendants 

— Respondents. 

Letters Patent Appeal No. 41 of 
Decided on 30ch November I934,a:^ain3t 
judgment of Collister, -I., D/- 8th Sep- 
tember 1933. j 

Lease - Construction— Use of word dawons 

per se does not imply perpeluUy — Lessee 
given right to build or let it out on rent 
for anybody else— Leasee to have all rights 
enjoyed by lessor— Held lease was perpetual 


Tbe use of the word dawam in a 
might not imply perpetuity, but where 
wa<* given the right to build a house or to let it 
on rent to anyone else and it was fur her 
said that the lessee shall have the same rjoht 
IS the lessor enjoNtd up till then and acting 
apon the le.aso coUly buildings were erected: 

Held : the lease was a perpetual on^ 


P. L. Banerji and S. K. Mukerji—ior 


Appellant. 

A. P. Pavfley — for Re3pond#»nh9. 

Judgment. — This is a plaintiff’s ap- 
peal under S. 10. Letters Patent, his 
suit having been dismissed by all the 
Courts so far. The question that we 
have to decide is whether the defen- 
dant, who claims under a lease, ob- 
tained a lease in perpetuity, or a 
tenure that was to subsist for the life- 
time of the o.'iginal lessee Jai Chanda 
The facts of the case have been given 
at length in the judgments of the 
Courts below and of the learned Single 
Judge of this Court. It has been con- 
sistently held so far that the words 
employed in the lease, coupled 
the surrounding circumstances and the 
subsequent conduct of the parlies, lean 
to only one, inference, namely, that the 
lease was perpetual. It is not 
sary for us to go in detail into the 

expressions used in the document, be- 
cause it is clear that the use of the word 
dawam per se might not imply per- 
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petuity. but in the present case the 
lessee was given the right to build a 
hou^o or to let it out on rent to anyone 
else U was further said that the lessee 
shall have the same right as the lessor 
enjt^yeci up till then. It is clear that 
the lessor had proprietary rights, and 
she could undoubtedly have granted 
permanent rights to others. There is 
no reason why Jai Chand, the lessee, 
should not be deemed to have the same 
rights, and that would only be con- 
sistent with the idea of the lease be- 
ing a perpetual lease. It also appears 
that after the death of Jai Chand, 
the original lessee, in 1914, the lessor 
and her successors have been accept- 
ing rent from the sons and representa- 
tives of Jai Chand. Further, acting 
upon the right given to the lessee to 
build upon the land, costly buildings 
have come into existence. We are 
therefore of the opinion that the deci- 
sion of the learned Single Judge is 
correct. We therefore dismiss this ap- 
peal with costs. 

K.S, Appeal dismissed. 
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SULAIMAN, 0. J. AND BENNET. J. 

Gayasi Ram and others — Plaintiffs — 
Appellants. 

V. 

Shahabuddin and others — Defendants 
— Respondents 

Appeal No. 46 of 1933, Decided on 
22nd January 1935, from order of 
Thnm, J., D/- 11th September 1933. 

Transfer of Property Act (1882), S. 10— 
Olause ihot vendee should not alienate pro" 
perty to any one other than vendor or his 
heirs is contrary to S 10 and is void. 

A clause in a sstle-deed that the vendee should 
not transfer the property by mortgage, gift or 
sell to any one excepting vendor or his heirs is 
contrarv to S. 10 and is void : 1021 All 97 ; 1929 
Ail 402, Rel on; 1927 All 170 (FB) and 1932 P C 
148. Di.<!t. IP 495 C 1] 

A. P Bngchi— iov Appellants. 

N P. Asihana — ior Respondents. 

Bennet, J. — This is a Letters Patent 
appeal by the plaintiffs who have lost 
their suits in both the lower Courts 
and before the learned Single Judge 
of this Court. On 3rd July 1912, Bhuja 
Ram, father of the plaintiff, Gayasi. 
sold a house to Nanhu, the father of 
Rfimsarup, defendant 3. for the sum 
of Rs. 150. In that sale-deed there was 
a clause providing that the vendee 
would not transfer the house by mort- 
gift or self to cinyonc excepting 
the vendor or his heirs; that if the 


house were sold by auction-sale the 
sale woidd be invalid; and that if the 
house were transferred in contraven- 
tion of the said terms then the vendor 
or his h^r would have a right to get 
back the house by paying Rs. 175. On 
13th April 1928, Ramsarup, son of the 
vendee sold the house to defendant 2, 
Raja Ram, for Rs. 1,000. On 3rd April 
1929, Raja Ram, sold the house to de- 
fendant 1, Shahabuddin, for Rs. 800. 
On 12th April 1929, the pLaintiffs have 
brought the present suit against all 
the defendants claiming possession of 
the house on payment of Rs. 175 to 
defendant 1. The Courts below dis- 
missed the suit on the ground that 
the condition was contrary to S. 10, 
T. P. Act as amounting to an absolute 
restraint on alienation. That view has 
been upheld by the learned Single 
Judge of this Court. Learned counsel 
in Letters Patent appeal relies on cer- 
tain rulings which he claims will show 
that in similar cases it has been held 
that such conditions are not contrary 
to S. 10, T. P. Act. The first ruling 
on which he relied is a Full Bench 
ruling in 1927 All 170 (1). Learned 
counsel points out that the contract in 
that case quoted in the foot-note at 
the bottom of p. 530 (of 49 All 527), 
amounts in effect to the same result as 
the contract in the present case. The 
contract in that case is as follows: 

“I, Saiyid Muhammad Ra/.i, cannot transfer 
the said share by sale or mortgage. If I, Saiyid 
Muhammad Razi, wish to transfer the remain- 
ing one pie (English) share or if I, SheiUh 
Nasiruddin, wish to transfer the whole or part 
of my share in mauza Gurdth aforesaid, wc can 
transfer it among ourselves, that is, one exe- 
cutant can transfer it to the other. In case of 
transfer to another person, the other executant 
will acquire it by pre emption on payment of 
consideration at the rate of Rs. 8-5-4 for each 
pie (English) in case of sale and ou payment of 
Rs. 4-2-8 for each pie (English) in case of other 
transfers.” 

I would note firstly that the contract 
in the ruling differs because it does not 
state that alienation shall not take 
place. It sets out that a transfer may 
be made between the parties and fur- 
ther provides that if a transfer is made 
to another i>erson then the opposite 
party will acquire the property by pre- 
emption. The pre-emption differs from 
the usual contract for pre-emption be- 
cause the rate at which the purchase 
is to be made is fixed by the agree- 
ment. But in dealing with this case 
the Full Bench did not lay any stress 
on this part icular c onditi on that the 

1. Aulad All V. Ali Athar, 1927 AUT70=100 1 G 

C83=49 All 527 (FB). 
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price was fixed. On the contrary the 
Full Bench treated the case as one of 
a contract creating a right of pre- 
emption. On p. 530 the acting Chief 
Justice stated, after quoting the con- 
tract and stating that it gave the right 
to pre-emption; 

“That is a periectly harmless and natural 
mutual arrangement, very common in India, 
quite intelligible, the object being that so Jong 
as the parties to the transaction preferred to 
keep out third persons from the body^^of co- 
sharers, they should have a right of veto. 

On p. 528 it is stated that each of 
the parties was the owner of an eight 
anna share in a certain village and one 
party transferred all his eight-anna 
share with the exception of a one pie 
share to the other. Again at the bot- 
tom of p. 532 the learned actmg Chief 
Justice objected to the appUcation of 
the equitable rule of 

statute ’ to pre-emption contracts, that 
is he treated the present contract as 
one of pre-emption. The second point 
on which the Full Bench ruhng is dis- 

tinguisaableis iha. m j.o ,.ari ot 
ing has any rcfcience been made to S. 10, 

P Act The case was not put for- 

argu'^d ground I'considcr that 

s 10 docs not apply to a contract ot 
that nature. It should further be noted 

S' e?. 

and the parties are in no sense co 
sharerr nor can there be any ques- 
tion of pre-emption by a contract. Ihe 
,Vpvt ruling on which learned counsel 
reiies a ruhng of their Lordslnps 
the Privy Council reported m 19J2 
V C 158 (2). 1-hat ruhng sets out 

-hat on 19th September 1870, tliere 
\va 5 a compromise which stated: 

' -Uhasbee.P.etlled thac b«'‘ 

o:' cs ^ enuro 

a Stranger.’’ contract their 

In accordance uttn *719 r»f 1932 

Lordships observed on p. 712 ot 198. 

A L J : • « rtf their conliicting claims 

.■!„ co>..ino.n so o' was 

what wai. ,vas agreed that she should 

tarwb^tlhe^Uu^^ 

09 f rr3G=7° buef = 1932 
A L J 709 tPO). 
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One of these conditions was that she would not- 
alienjite the property outside the family . . .! 

. Their Lordships see no reason therefore to- 
hold that the provision in the compromise agree- 
ment that Sugbra Bibi should not have power 
to ti'rtns-fer the properties in suit to a stranger 
was otherwise than binding upon her *' 

Their Lordships come to the con- 
clusion that S. 10, T. P. Act, did not 
make any change in the law prior to 
its enactment in 1882 and that the 
arrangement before their Lordships was- 
an arrangement which would not be 
contrary to the provisions of S. 10. But 
I consider that the present case is 
very different from the family arrange^ 
ment which was before the Privy Coun- 
cil. In the present case there is an 
absolute restraint on alienation to any- 
one other tlian the vendor or his heirs. 
In the case before their Lordships of 
the Privy Council their Lordships held 
that it was open to Suglira Bibi to 
make an alienation to anyone she de- 
sired within the family circle. Further 
the case before their Lordships was- 
one in which provision was made for 
the wives of the person executing the 
agreement. In the present case the 
sale-deed which gave rise to this case 
is a sale-deed between strangers and 
cannot be considered parallel to a fa- 
mily arrangement. 

On the other hand I consider tliat 
there are three rulings in which the 
principle has been laid doiya m fa^ur 
of the defendants-respondonts. The 

first of these rulings is 1921 All 97 (3). 
In that ruling there was a sale %vith 
a condition tliat the vendee or his 
heirs should sell to the vendor or his 
heirs for the same price and to no 
one else. It was held that this would 
amount to an absolute restraint on. 
a ienation and that this clause was not 
enforceable. In 1929 All 381 (4). there 
was a con lition against the transfer 
of an allowance by way of maintenance 
which was a charge on immovable pro- 
perty and the condition forbade mak- 
ing the transfer during minority or 
alter minority. It was held tljat this 
was an absolute restraint on alienit>tioii 
ai'd was void as contrary to the 
ciple of S. 10, T. P. Act. In 1929 Ml 
402 (5), there was a case of a settle- 
iTient between a husl>and and his two 
wives by way of the execution ot .a 
document styled a Tamliknama in 
which it w as held that the property 

3. Lai aingb v. ivbub Chaud, l02lAn^ = 

4 . A^bari Eogam v. Maula Bakbsli, 1929 All 381 

5. Gomti^S?ngU v. Anari Kum. 1029 All 492=118 

I C 152. 
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should be held by the husband of the 
two wives and that neither he nor his 
wives could transfer separately and the 
transfer could be made only when all 
combined. It was held that this was 
an absolute restraint on alienation so 
far as the one-third share of the (hus- 
band was concerned and that this con- 
dition was not valid as it violated S. 10, 
T. P. Act, so far as that one-third 
share was concerned. Following those 
three ruUngs I hold that the condition 
in restraint of alienation in the present 
case is contrary to S. 10, T. P. Act, 
and therefore void. 

Accordingly I hold that the suit of 
the plaintiffs fails and I dismiss this 
Letters Patent appeal with costs. 

Sulaima*', C. J. — I concur. As l^d 
down by their Lordships of the Privy 
Council in 1932 P C 158 (2), the pro- 
hibition contained in S. 10 is operative 
against an absolute restrainj^ on aliena.- 
tion only and not against partial res- 
traints. But in order to see whether 
there is absolute restraints or not one 
has to examine the effect of all the 
conditions and find whether for all 
practical purooses alienation is prohi- 
bited. The mere fact that there may 
be some remote contingency in which 
there may be a possibility of an alie- 
nation taking place would not neces- 
sarily take the case out of the prohibi- 
tion contained in S. 10. For instance, 
if the condition is that the property 
sha’l not be transferred without the 
consent of the other party, it may 
be argued that there is a remote pKjs- 
sibi’.ity when the promisee agrees that 
a transfer can take place. But obvious- 
ly such a condition is for all practical 
pu'*poses a complete prohibition against 
a transfer, unless the promisee gives 
his consent. On the other hand where 
there is no prohibition against the 
transfer itself, but a right of pre- 
emption is conferred on the promisee 
to take the property from a stranger 
vendee, S. 10 would be inapplicable. 

The only difficulty which I have felt 
in this case is on account of a simi- 
larity between the conditions which were 
to be found in the document considered 
by the Full Bench in 1927 All 170 (1), 
and the present one. The mere fact 
that in that document there was no 
sentence laying down tliat the property 
shall not be transferred except to the 
executant, whereas there is a sentence 
in the present argument, is not, to 
my mind, of very great importance. 
My conclusion would not have been 
different even if in the present deed 
that sentence has not found a place. 


In both the documents there was a 
provision that in case of transfer to- 
another person, the other executant 
would acquire the property on payment 
of a consideration at a fixed rate andl 
not on payment of the price paid by 
the purchaser. But I agree with my 
learned brother that the Full Bench, 
case cannot be treated as an authority 
for the proposition that S. 10 does not 
apply to such cases because the point 
was never argued by counsel before the 
learned Judges and there is nothing in; 
the judgment to indicate that their 
attention was drawn to the contention. 
We cannot therefore presume from the 
mere fact in the similarity of the langu- 
age of the two documents that this 
point was necessarily decided by th<i 
Full Bench. Looking at all the condi- 
tions entered in the document prohi- 
biting transfer by mortgage, .gift or 
sale to anyone except the promisee 
and his heirs and entitling the latter 
to recover it for Rs. 175 only, no mat- 
ter for how much more it may be 
sold, and even prohibiting an auction- 
sale for more than Rs. 175 and alt 
this for all generations to come there 
is no doubt that for all practical pur- 
poses there is an absolute restraint ou 
alienation and the conditions are void. 

K.S. Appeal dismissed, 

^ A. 1. R. 1935 Allahabad 495 

Niamatullah and Bennet, JJ. 

In re. Messrs Gaya Prasad Chhotey 
Lal. 

Miscellaneous Case No. 285 of 1934, 
Decided on 30th November 1934, by 
Commissioner of;Income-tax, Central and 
United Provinces, D/- 30th April 1934. 

Income-tax Act (1922), S. 4 (3) (vii) — 
—Agreement by assessee to finance litiga- 
tion — Money advanced from time to time tO' 
be returned on successful termination of 
appeal with profits in lump sum — Successful 
termination of appeal — hump sum paid to 
assessee in addition to amount actually ad- 
vanced — Transaction held was business and 
that income was not merely casual one but 
return on money invested and as such was 
liable to income-tax. 

The assessee agreed to advance to another 
such sums as were needed for the prosecution of 
his appeal and stipulated for its return together 
with profit on the sums advanced. The profits 
were not calculated at a given rate of interest 
but in a lump sum and on the successful ter- 
mination of the appeal, the assessee was paid a 
lump sum in addition to amount advanced 
though not the full amount stipulated. 

Held: that the business which yielded profit 

to the lender commenced from the date of the 
agreement and continued till the assessee rea- 
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lized the sum. There was continuity and regu- 
larity in the sense that be advanced sums from 
time to time as occasions arose The transac- 
tion therefore amounted to business within the 
zneaning of the Income-tax Act. This income 
was not of a purely casual nature. On the con- 
trary it represented a return on the money in- 
vested bv the assesses and as such was assess- 
able to income-tax: 1932 P C 138, Erpl. 

[P 497 O 1,2] 

Barnandan Prasad for Gopi Nath 
Kanzr^— for Applicant. 

K.. V erma — for the Crown. 
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Order.— This is a reference by the 
Commissioner, Income-tax, under S. 
•66 (2). The assessee is a Hindu un- 
divided family, which owns a certain 
house propierty which is its principal 
source of income. In previous years 
income-tax used to be assessed on the 
income of that property In the y^r 
ending 31st March 1932, the family 
■was assessed on an income which in- 
.cluded a sum of Rs. 15,000 received 
in a trasaction to be presently refer- 
red to. The question which arose be- 
fore the assessing authorities was whe- 
ther this sum of Rs. 15,000 can be 
considered to be income, profit, or gam 
of business within the meaning of the 
Income-tax Act. The Income-tax Com- 
missioner held that it was income ac- 
cruing from business and therefore 
taxable. He however made a reference 
under S. 66 (2) on the apphcation of 
the assessee, and the questions which 
we are called upon to answer are as 

the sum of Rs, l-l..=iG0 assessed by the 
Tucome-tax Oflicor represent income, profit.sor 
..ravnsv 2 If so, did that sum represent a receipt 
iHsiug from business within the meaning of 
Cl (vii) of sub-S. (3) of S. 4. Income-tax Act, 
1922. and consequently excluded from theexemp- 
•fcion conferred by that clause? 

It appears that one Kanhaiya Lai 
Jaiu was a party to an appeal pending 
in the High Court. The assessee en- 
tered into an agreement with Kanhaiya 
Lai, under which the 

tnok to supply funds needed for the 
prosecution of the appeal by Kanhaiya 
Lai who agreed to repay the sums to 
be advanced to him by the assessee to- 
gether with an additional sum of 
21 000 in case the appeal was decided 
Tn favour of Kanhaiya Lai. . It seems to 
l^e imolied that if Kanhaiya Lai was 
J^nsucc'cssful. he was not liable to repay 
anv part of the advances made by the 
assessee nor would he be liable, to 
pay anything by way of compensation. 
The agreement was reduced to writing. 
Tlic assessee, represented by one 
Chhote Lai. executed an instrument 
stipulating to supply aU funds needed 


by Kanhaiya Lai for the prosecution 
of his appeal and to take formal re- 
ceipts from the latter. The agreement 
proceeded to lay down that, in case the 
appeal was successful, Kanhaiya Lai 
would pay back all the sums advanced 
by the assessee together with the sum 
of Rs. 21,000 and that in case Kanhaiya 
Lai failed to fulfil his undertaking, it 
would be open co the assessee to insti- 
tute a suit for recovery of the sums 
due under the agreement with interest 
at the rate of 9 per cent per annum. 
The agreement further provided that 
in case any compromise was arrived 
at between Kanhaiya Lai and his ad- 
versary the assessee would be entitled 
to repayment of the sums advanced 
by him and also to the sum of Rs. 

21.000 referred to above. 

The assessee financed the litigation, 
and Kanhaiya Lai won his appeal. Ap- 
parently K,^nhaiya Lai was not willing 
to pay the sum of Rs. 21,000 in addi- 
tion to the sums actually advanced. 
Eventually a compromise was arrived 
at between the assessee and Kanhaiya 
Lai. under which the la l ter paid Rupees 

15.000 in full satisfaction of the as- 
sessee’s claim under the agreement re- 
ferred to above. The Income-tax De- 
partment deducted a sum of Rs. 440 on. 
account of interest paid by the as- 
sessee, and assessed Rs. 14,560 to in- 
come-tax. This is the sum which is 
referred to in question No. 1. 

The learned advocate for the as- 
sessee has argued that the receipt of 
Rs. 15,000 by Kanhaiya Lai in the cir- 
cumstances already stated cannot be 
considered to be income, profit or gain 
from business within the meaning of 
S. 4 (3) (viik Income-tax .Art. He also 
contended that it is income of a casual 
nature and should be deemed to have 
been e.vempted by the aforesaid sec- 
tion. Reliance is placed on 1932 P C 
138 (1), in which their Lordthips of 
the Privy Council made certain obser- 
vations to the effect that the word 
“business” connotes continuity and re- 
gularity of trasactions. In that case 
Messrs. Shaw, Wallace & Co., agents 
of a certain petroleum company, were 
paid a large sum of money as corri- 
pensation for the termination of their 
sger.cy. The Income-ta.x Autho.ities 
treated it as income, profit or gain, 
and assessed it to tax. The Calcutta 
High Court held that it could not be • 
considered to be income, gain or pro- 
fit so as to attra ct the application or 

iTOimmis^ionPr of 1 nconio- tax, 

WaUrtce & Co. 1932 P C 188=136 I C 742-59 

I A 206=59 Cal 1343 (PC). 
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the Income-tax Act. Their Lordships 
of the Privy Council took the same 
view and observed : 

'*The object of the Indian Act is to tax 'in- 
>coine,' a term which it does not define. It is 
•-expanded, no doubt into 'income, profits and 
gains, but the expansion is more a matter of 
words than of substance. Income, their Liord- 
ships think, in this Act connotes a periodical 
monetary return ‘coming in’ with some sort of 
regularity, or expected regularity, from definite 
-source The source is not necessarily one which 
is expected to be continuously productive, but it 
must be one whose object is the production of a 
definite return, excluding anything in the 
nature of .a more windfall. Thus income has 
been likened pictorially to the fruit of a tree, or 
the crop of a field. It is essentially the produce 
of something which is often loosely spoken of as 
'capital’. But capital, though possibly the source 
in the case of income from securities, is in most 
• cases hardly more than an element in the process 
•of production.” 

Thclr Lordsliips also referred to the 
phrase “business carried on by him” in 
S. 10. In the end they held the pay- 
ment to Messrs. Shaw, Wallace & Co. 
as no more than a solatium. We are 
clearly of opinion that the observations 
of their Lordships of the Privy Coun- 
cil quoted above, which are strongly 
relied on by the assessee, should be 
taken in conjunction with the facts of 
that case and we are unable to hold 
that their Lordships intended to lay 
down that, unless the source of income 
is one which yields income periodically 
-and not only once the income derived 
from it cannot be assessed to tax. 
Circumstances are easily conceivable in 
which there can be no doubt that the 
receipt of a sum of money is the in- 
come, ijrofit or gain from business, and 
yet it accrued only once. In the case 
I before us there can be little doubt 
that the assessee embarked upon a 
tran^ction of loan in which unusual 
conditions were stipulated. He agreed 
to advance such sums as were needed 
by Kanhaiya Lai for the prosecution 
of his appeal and stipulated for its 
return together with profit on the sums 
advanced. The profits were not cal- 
culated at a given rate of interest, 
but in a lump sum. It may be. as 
the learned advocate for the assessee 
argues, that there was an element of 
speculation in the transaction. At the 
same time, it cannot be gainsaid that 
the transaction was one of loan from 
which the lender expected to derive 
considerable pecuniary profit. The busi- 
ness which yielded profit to the lender 
commenced from the date of the agree- 
ment and continued till the assessee 
realized the sum of Rs. 15,000 from 
Kanhaiya Lai. There was continuity 
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and regularity in the sense that be 
advanced sums from time to time, as 
occasions arose for Kanhaiya Lai to 
borrow, took steps to enforce the 
agreement against Kanhaiya Lai. and 
succeeded so far as to recover Rs 
15,000 out of the Rs. 21,000 agreed 
to be paid, over and above the sums 
actually advanced. We are clearly of 
of opinion that the transaction amount- 
ed to business within the meaning of 
the Income-tax Act. We are unable 
to hold that this income was of a 
purely casual nature. On the con- 
trary. we think that it represents a 
return on the money invested by the 
asses^e. To hold otherwise would im- 
ply that the income, profit or gain 
accruing from a single transaction or 
investment which is not akin to the 
assessee s trade or avocation is not 
income, gain or profit from business 
which in our opinion, is contrary to 
the plain meaning of the words em- 
ployed in the Act. That a single tran- 
saction or investment may be business 
cannot admit of doubt. Any receipts 
exceeding the^ capital must be treated 

Lai had lost the case, the assessee 
would probably have lost all that he 
had advanced to him. That however is 
beside the point. The fact remains that 
he received Rs. 15.000 as a return on 

rowe^d Kanhaiya Lai had bor- 

reasons given above weans- 
questions in the affirma- 

assessee shall pay the cost <5 
reference. We assess the ill 

at department 

hi ^ certificate shaU 

by 

Reference answered. 


NiaMATULI/AH, J. 

Ganga Sahai -Defendant— Appellant. 

V. 

Mt. Jatikl and Plaintiffs and 

Defendants— Respondents. 

Second Appeal No. 1261 cf 1934 Da 
cided on 29th January 1935, from deci 

July 1934^'^'"'^^^’ Bulandshahr, D/- 26th 

property is converted into ca«K 1.. 
brance is transferred from original 
mortgaged to one substauted"®*''^* Property 
The usufructuary mortgagee has nn ir. 
brance on the mortgaged nronertv o ^ 
mortgapd property is®coDve?ted into cfsh 
encumbrance is transferred from the propert; 
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originally mortgaged to the one substituted 
therefor. The usufructuary mortgagee is cer- 
tainly entitled to possession of the substituted 
security in the same manner as he h\d a right 
to the possession of the property originally mort- 
gaged. 1-^ ^ 

G. S. Pathak — for Appellant. 

Judgment. — This appeal has arisen 

from a suit brought by the plaintiil- 

respondent for recovery of a certain 

sum of money which came into the 

appellant’s possession in the foUowmg 

circumstances: . , 

The plaintiff was a simple mortgagee 

under a deed of 1909 and a usufruc- 

tuary mortgagee under a subsequent 

deed of 1913. The property mortgaged 

under the two was the same. 1 he ae- 

fendant-appellant was a mortgagee in 
respect of part of tliat property under 
I deed of 1918. The defendant’s mort- 
gage was also simple. The defendant 
obtained a decree for sale on foot of 
his mortgage and had the property 
mortgaged to him sold and purcha^d, 
^t any rate part thereof himself. The 
prior mortgagee enforced his mortgage 
of 1909 and had the mortgaged pro- 
perty sold. As a matter of fact sorne 
property is said to have been exempt- 
ed but the question IS not material 
for the purpose of this aiy^eal. The 
l^orttraec of 1909 was satisfied m full, 
^nd i surplus was left in Court In 
the meanrime. the appellant whose 
mortgage of 1918 was not satisfied m 
obtained a decree under O 34. 
R C^vil P C. In execution of hi^ 

rimpie money decree thus obtained he 
simple iTK- y surplus in Court and re- 

' The plaintiff then brought 
thrsuft which has given rise to this 
rv!.! rlaiming the entire sum from 
fi''^ defendant on the allegation that 
as" usulrucluary mortgagee under ^he 

1 1 Q 13 he IS entitled to it. l ne 

Lull dismissed the suit on 
first ir are palpably erroneous, 

ground, ,, rJ Court decreed the 

sSf buf it seems to me that 

ftfeo c^uli^ni though correct are not 
US cone pnnciplc. . 

perfectly clear that the plaintilt 

It rhar^e under his deed of 

had a of 1909 on the entire 

simple mortgag^ thereby. The surplus 

property .r.f^ction of the mortgage 

left after sa ^ security left to 

of 190® mortgagee, the plain- 

thc d^ed of 1913. The plain- 

tilf mider the dee ^ 

Itiff security in the shape of 

substituted roceeds left after the 

the surplus of 1909. The 

saiisfactioi third mort- 

defendant claim any portion of 

gagcc. couiu 


that surplus before satisfaction of the 
mortgage of 1913, which was prior to 
his own. The learned advocate for the- 
appellant contended that a usufruc- 
tuary mortgagee is not entitled to a. 
decree for sale, and therefore the plain- 
tiff is not entitled to recover the sale 
proceeds of the property to which his 
mortgage related. It cannot be denied 
that the usufructuary mortgagee has 
an incumbrance on the mortgaged pro- 
perty, and if such mortgaged property 
is converted into cash, for example, 
here it is acquired under the Land 
Acquisition Act, the encumbrance is 
transferred from the property originally 
mortgaged* to the one substituted, ^ 
therefor. The usufructuary mortgagee! 
is certainly entitled to possession ot 
the substituted security in the same- 
manner as he had a right to the pos- 
session of the property originally mort- 
gaged. This being so it was the plain- 
tiff who is entitled to the surplus sale 
proceeds. The defendant withdrew it. 
and the funds in his hand were subject 
to the encumbrance in favour of the- 
plaintiff. The plaintiff is therefore en- 
titled to recover the same from the 
defendant. No question in _ regard to 
the usufructuary mortgagees right to 
have the mortgaged property sold 
arises in a case like this. He has as 
much right to possession of the money 
into which the mortgaged property has 
been converted as he had in regard to 
the property originally mortgaged. 

The learned advocate for the appel- 
lant raised a subsidiary point. He 
points out that there is nothing to 
show that the rnortgage money due to 
the plaintiff under the deed of 1913 is- 
cciual to or in excess of the amount 
drawn by the defendant. He is how- 
ever not in a position to say that 
aher the satisfaction of the usufruc- 
tuary mortgage of 1913, some surplus 
will be left in the hands of the deten- 
dant. No such question was raised m 
cither of the Courts below, obviously 
because the amount due to the plaintiff 
under the deed of 1913 exceeds the 

sum in dispute. • j 

The appeal fails and is disnusseo- 

under O. 41, R. 11> Civil P . C. 


K.S. 


Ajiyeal dismissed. 
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Sulaiman, C. J. and Bennet, J. 
Ram Dihal Dubey — Plaintiff — Appel- 
lant. 


V. 

Gajraj Updahya and others — Defen- 
dants — Respondents. 

Letters Patent Appeal No. 37 of 
1933, Decided on 3rd January 1935, 
against decree of Kendall, J., Allahabad, 
D/- 14th August 1933. 

(a) Fraud — Fraud committed on defendant 
by non-service of notice or misrepresenta- 
tion as to nature of proceeding — Such fraud 
vitiates entire proceeding — Agra Tenancy 
Act (190 1), S. 81. 

Where a fraud is committed either on a defendant 
in that notice of the proceedings is not served on 
him at all. or there is some misrepresentation 
which makes him believe that the nature of the 
proceeding is different from what it really is, the 
defendant has really had no opportunity to ap- 
pear before the Court and put his case before it. 
A fraud of this kind has always been held to 
vitiate the entire proceedings and invalidate the 
ex parte order, which might have been passed 
against the absent defendant. [P 500 C Ll 

(b) Agra Tenancy Act (1901), Ss 81 and 
99 — Ejectment proceedings in Revenue 
Court under S. 81 challenged on ground of 
fraud — Proper remedy is by regular suit 
under S. 99 and not for declaration in civil 
Court. 

Where certain ejectment proceedings in a Re- 
venue Court under S. 81 are challenged on the 
ground of fraud by the tenant the proper re- 
medy for him is not to file a suit for a declara- 
tion in the civil Court that the proceedings are 
invalid, but to file a regular suit under S. 09 and 
in such a suit the Revenue Court is competent 
to go into the question of the alleged fraud and 
ignore the previous ejectment order, if fraud 
were established. The Revenue Court would 
further be in a position to give effect to its own 
decree by putting the plaintiff into possession as 
against the landholder : 1929 All 232. Dist. 

[P 500 C 2] 

Harnanrlan PrasarZ —for Appellant. 

M. L. Agarwala — for Respondents. 
Su!a!man, C. J. — Tliis is a plaintiff’s 
appeal arising out of a suit for a de- 
claration that an order of ejectment 
against him and in favour of the de- 
fendants passed by the Revenue Court 
was ineffectual and invalid inasmuch as 
it had been obtained by fraud. No 
consequential relief could be asked for, 
as the holding, from which the plaintiff 
had been ejected, was an agricultural 
holding. The Court of first instance dis- 
missed the suit on the ground that the 
claim was barred on account of the 
Revenue Court’s derision. On appeal 
the lower appellate Court allowed the 
appeal and remanded the case for dis- 
posal on the rnerits. Among other 
things, the plaintiff had alleged that 
in the service of the notice issued un- 


der S. 81 by the Revenue Court, fraud 
had been committed, and the process- 
server was in collusion with the oppo- 
site F^rty, and misrepresented to the 
plaintiff the nature of the proceeding. 
There were also other allegations that 
the plaintiff had sent rents by money 
orders, which had been returned and 
that this fact was suppressed by the 
defendants in the Revenue Court. The 
lower appellate Court came to the con- 
clusion that the allegations that the 
process-server was in. collusion with 
the defendants and that he had com- 
mitted fraud on the plaintiff by mis- 
representing that the notice was in 
connection mth a redemption proceed- 
ing were matters relating to the ser- 
vice of notice and were exclusively cog- 
nizable by the Revenue Court, but 
that the allegation tliat the plaintiff 
had sent rents to the defendants twice 
by money orders, and that they did not 
accept them, did not in any way, re- 
fer to the service or the non-service 
of the notice and was a matter, which 
could constitute fraud. On appeal to 
this Court, a learned Judge, who dis- 
posed of the appeal, rightly pointed out 
that the question whether the amount 
of arrears of rent was due and whe- 
ther the defendants had refused to ac- 
cept the rent sent to them were ques- 
tions to be decided by the Revenue 
Court, and if they were not decided 
in that Court, they cannot be reagi- 
tated in the civil Court. But the lear- 
ned Judge came to the conclusion that 
the question whether a notice had been 
properly served on the respondent un- 
der S. 81, Tenancy Act, or whether 
a fraud had been practised on him by 
the serving officer was also one for the 
decision of the Revenue Court. Inas- 
much as the plaintiff’s application for 
review in the Revenue Court has fail- 

learned Judge held that the 
finding of the Revenue Court that there 
'load been no fraud committed was bind- 
ing on the civil Court, and it could 
not now be questioned by the plain- 
tiff. 

^ It is quite obvious that the ques- 
tion whether the^ defendants had false- 
ly claimed certain arrears of rent, 
which were not due and whether they 
had suppressed the fact that rents had 
been tendered to them would be mat- 
ters which could not constitute a ba- 
sis for re-opening the order on the 
ground of fraud. These are matters 
which were not extraneous to the pro- 
ceedmg and should have been raised 
before the Revenue Court and decid- 
ed by It. But where a fraud is com- 
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mitted on a defendant in that notice ol 
the proceeding is not served on him 
at all, or there is some nusrepresenta- 
tion wliich makes him believe that the 
nature of the proceeding is different 
from what it really is, the defendant 
has really had no opportunity to ap- 
pear before the Court and put his case 
b^ore it. A fraud of this kind l^s 
always been held to vitiate the entire 
proceeding and invalidate the ex par- 
te order, which might have been pass- 
ed against the absent defendant. 

It is highly doubtful whether ques- 
tions of fraud wliich can avoid the en- 
tire proceeding could , be gone '"to «>' 
ther under S. 151, Cml P- C., or un 
der O. 47, R. 1, for an ex parte de 

cree obtained fraudulently ^becomes 
voidable subsequently when the fraud 
comes to the knowledge of the defen- 

dant. But in any case it is cl^r that 
Se orders passed by the Revenue 

Courts in the revenue proceeding could 
not operate as res Judicata in cnnl 
Court. Proceedings under b. »l, . J-e 
nancy Act, do not really result in a 
decree, and that is another reason why 
the order could not operate as res ju- 
dicata. . , 

Bui the real difficulty in way 

of the plaintiff is that the suit itseU 

is not cognizable by the 

at all. Under S. 4, Civil P. C., the 
Code is not to limit or othenvise af- 
fect any special or local law that is 
n force. S. 230, . Agra Tenancy Ac^ 
ousts the jurisdiction of the pvil Court 
and confers exrlu-ive junsdirtion on 
Revenue Courts for suits and npph- 
cations of the nature specified in the 
fourih schedule. It follows that if the 
plaintiff could liavc brought a stiU 
the Revenue Court clainrung substan- 
tially the relief that is now claimed, 
then the jurisdiction of the civil C^r 
is completely barred under this sec 

‘"Assuming that the ejectment pro- 
ceedings were fraudlcnt p,a°n. 

and inelTcclual as against the P am 

tiff, the effect is that the 

wcrc trauciuicntt 

‘I eicctiTXcnt of tlic dcfcTi- 

tt -^T^enlfcr icf ‘?t ^.JiusrS; 

roXnre with the provisions of the Act, 

Unde? s. 121, Tenancy Act, a tenant 
during the continuance of a tenancy 
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can' sue for a decclaration as to his 
right as a tenant, and under S. 99, 
Tenancy Act, where a tenant has been 
ejected from his holding othenyise than 
in accordance with the provisions of 
the Act by his landholder or any per- 
son claiming through him, he may sue 
the person so ejecting him for posses- 
sion of the holding. It therefore seems 
to us that the plaintiff had a remedy 
by way of a regular suit for recovery 
of possession under S. 99, Tenancy 
Act, and in such a suit the Revenue 
Court would have been competent to 
go into the question of the alleged 
fraud and ignore the previous eject- 
ment order if fraud were establish^. 
The Revenue Court would, further, be 
in a position to give effect to its o\vn 
decree by putting the plaintiff into pos- 
session as against the landholder. 

The learned advocate for the plain- 
tiff-appellant relies strongly on the de- 
cision of a single Judge of this Court 
in 1929 All 232 (1), in which it was 
held that the civil Court is the pro- 
per Court to determine the quesuon 
of fraud by which a decree is ob^m- 
ed in the Revenue Court and the find- 
ing of the Revenue Court in a, re- 
view proceeding that no fraud had been 
committed woidd not be binding on tnc 
civil Court at all. But m t,hat rase, 

the Revenue Court had 
the plaintiff was a tenant of certam 
lands. The plaintiff ‘ben brought a suit 
in the civil Court for a declaration that 
he was really a grove-holder of tl^ 
land and the Revenue Court decr^ 
had been obtained by fraud and he 
should be given possesion. Under the 
old Tenancy Act the disputes between 
a srove-holder and a proprietor of the 
land could be settled by the cml 
Court. Accordingly the suit for a de- 
claration that the plaintiff was a grove- 
holder and he had been wrongfully 
dispossessed and should be put in pos- 
session was cognizable by the cmj 
Court. It was in these circumstances 
that the previous order of the Reveni^ 
Court which liad been obtained by 
fraud was held not to be binding on 
the plaintiff. Tliat case is clearly dis- 
tinguishable from the case before us. 
Here under the Tenancy Act we have 
no jurisdiction to grant possession to 
the plaintiff of an agricultural holding. 
Our mere declaration would be met- 
fective. There is ample provision m tne 
Act itself which entitles a 
Court to go into this question, we 
are therefore of opinion tha t the pre- 

1 Mt. J^andar Bogum V. Chinta, 1929 All 232 

‘ =116 1 C 855. 
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sent suit is not cognizable by the o- 
vil Court at all. We accordingly dis- 
miss the appeal with costs. 

K.S. Appeal dismissed. 


A. I. R. 1935 Allahabad 501 

Niamatullah, J. 

Jafav Beg and another — Appellants. 

V. 

Ujagar Lai — Respondent. 

Second Appeal No. 1164 of 1934, De- 
cided on 28th January 1935, from deci- 
sion of Sub Judge, Etawab, D/- 30th May 
1934. 

(a) Evidence Act (1872), S. 48 — Value and 
sufficiency of expert evidence cannot be 
questioned in Second Appeal — Civil P. C., 
(1908), S 100. 

The opinions of experts are relevant, but not 
conclusive as to the matters to which they re- 
late: their value and sufficiency cannot legiti- 
mately form the subject of consideration and 
scrutiny in second appeal: 1924 All 116 Ref. 

[P 501 C 2] 

(b) Custom — Finding on question of custom 
is finding of fact - Civil P. C. (1908), S. 100. 

A finding on the question of custom is a find- 
ing of fact in so far as it records what happened 
atid in so far as it gives weight to the opi nion 
evidence. CP 501 G 2] 

A. Dharam Das — for Appellants. 

Judgment. — This is a second appeal 
from the decree passed by the learned 
Subordinate Judge, Etawah, in a mort- 
gage suit for sale. A preliminary de- 
cree was passed in favour of the plain- 
tiff-respondent. Subsequently he ap-^ 
plied for a final decree when the ap- 
pellants objected alleging that the 
mortgage money had been satisfied 
partly by payment in cash, for which 
a receipt was passed and partly by 
execution of an unregistered bond or 
promissory note in favour of the mort- 
gagee decree-holder. The decision of 
the case rested on proof of the appel- 
lant’s allegations, which were denied 
by the mortgagee. The appellants exa- 
mined a few witnesses and a hand- 
writing expert in support of their case. 
The mortgagee also produced a hand- 
writing expert, besides some other evi- 
dence. After discussing the evidence 
at some length, the lower appellate 
Court recorded the following finding on 
that part of the case: 

“All thing** considered I am of opinion that 
the receipt produced by the appellant does not 
appe-ir to have been given them by the respon- 
dent.” 

This is clearly a finding of fact and 
cannot be questioned in second appeal. 
The learned advocate for the appellants 
however contends tliat in so far as 


the relative weight of the opinioais of 
the hand-writing experts was one of 
the questions in the lower Court, the 
finding is a mixed one of law and fact. 
Reliance is placed on 1924 All 116 (y, 
at pp. 814 and 815 (of 1923 A L 
in which a learned Judge of this Court 
had to consider the weight of expert 
medical witnesses in a case of judicial 
divorce under the Mahomedan law. It 
was observed: 

“It is a finding based on examination and 
balancing of the opinions and views of experts 
or of the impressions produced on their minds 
by what they may have seen, heard, orobservod, 
and as in the case of some specific evidence 
about custom, the sufficiency of the facts ob- 
served or of the inferences or opinions formed 
can always be examined to ascertain and deter- 
mine their intrnsio value. The opinions of 
experts are relevant, but not conclusive as to 
the matters to which they relate, and where 
they materially differ, as in this instance, their 
value and sufficiency, may legitimately form the 
subject of consideration and scrutiny despite the 
acceptance of anyone of them by one Court or 
another.” ^ ^ 

This observation is valuable as indi- 
cating the considerations which should 
Aveigh in judging the evidence of ex- 
perts; but with all respect I am un- 
able to agree that: 

“value and sufficiency may legitimately form the 
subject of consideration and scrutiny.” 

jn a second appeal. The learned Judge 
refers, probably by way of analogy to 
the case of custom and assumes that it 
involves mixed question of law and fact. 
It has since been held by this Court 
that a finding on the question of cus-l 
tom is a finding of fact in so far ab 
it records what liappened and in so 
far as it gives weight to the opinion 
evidence. Moreover, the case before 
me is not one in which the fincUng is 
based solely on the conflicting evidence 
of experts. There is oral evidence, and 
an attempt was made by parties to 
corroborate or to contradict it. I am 
clearly of opinion that the finding in 
question is one of fact and cai:mot 
be considered in second appeal, which 
is dismissed under O. 41, R. 11, Civil 
P. C. 

_K^, dismissed. _ 

1. Aitafan v. Ibrahim, 1924 All 110=75 10 502 

=1923 A L J 811. 
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Niamatullah, J. 

Abdul Hamid — Judgment-debtor — 
Applicant. 

V. 

Firm Shyam Lai Chiman Lai — Dec- 
ree-holder — Opposite Party. 

Civil Bevn. No. 483 of 1934, De- 
cided on 25‘ih January 1935, against 
order of Small Cause Court Judge, Agra, 
D/- l8th August 1934. 

{&) Provincial Small Cause Courts Act 
(1887), S. 17 — Objection to execution ap- 
plication — No order on merits passed on 
such objection but objection struck off for 
default of judgment-debtor — Judgment- 
debtor can raise same obj-ction by another 
application — Proviso to S. 17 does not apply 
nor was order one under S. 47, Civil P. C. 

Tlie judgment-debtor objected to an execution 
application on tbe ground that the applicant 
was not competent to apply for execution of the 
decree; on the date fixed the judgment-debtor 
was absent but the Court did not dispo«o of his 
objection on the merits and did not decide whe- 
ther the applicant was competent to apply for 
execution of the decree or not, hut passed an 
order striking off the objection for default: 

Jlcl l: that his objection had not been dis- 
missed on the merits, and it was open to him to 
take the same objection by another application 
instead of applying for the order of dismissal 
hei ng sot aside. 

IJcld aUo\ that tbe order could not bo treated 
as one under S. 47 and did not amount to a 
decree. 

JJclJ further: that the order in question could 
in no sense * be considered to be an ex parte 
decree so as to attract tho application on the 
proviso to S. 17, Small Cause Courts Act. 

‘ [P 502 C 2; P 50.1 C U 

(b) Civil P. C. (1908), S. 47 - Unin-ss some 
question of nature specified in S. 47 is 
determined, order is not one under S. 47. 

Unlcss some question of tho nature specified 
inS. 47. Civil P, C., is determined, an order 
passed in execution proceedings between the 
nartics to the decree cannot bo considered to bo 
one under S. 47. Civil P.C. [P 503 G 1] 

M. MahmudiiUah — toT Applicant. 

Ka^nta Prasad Verma for Opposite 

Party. . - 

Order. — This is an application for re- 
vision of an order passed by tlie learn- 
ed Judge of the Small Cause Court 
at Agra. It seems to me that the 
applicant and the lower Court have 
acted under a misapprclicnsion as re- 
gards the law applicable to the cir- 
cumstances of the case. The app. leant 
was tlic judgment-debtor in certani 
execution i>:occedings in the lower 
Court taken at the instance of one 
Nawal Kishorc. The original dccrce- 
liohler had died and Nawal Kishorc 
applied for execution of the decree. 
The judgment-debtor objected on the 


ground that Nawal Kishore was not 
competent to apply for execution of 
the decree. The case was fixed for 
7th April 1934, when the applicant was 
absent. The Court did not dispose of 
his objection on the merits and did not 
decide whether Nawal Kishore was 
competent to apply for execution of 
the decree or not, but passed an order 
“striking off the objection for default.’* 
A few days later, the judgment-debtor 
made an application purporting to be 
one under Ss. 141 and 151, Civil P. C., 
and praying that his objection dis- 
missed for default be restored. He 
made certain allegations as regards the 
circumstances In which he was not pre- 
sent on 7th April 1934, when his ob- 
jection was dismissed. The leaiTied 
Judge did not decide the ouestions 
raised by the application and dismissed 
it on the preliminary ground that no 
security was furnished, as required by 
the proviso to S. 17, Small Cause (Courts 
Act. The present application is for 
revision of the last mentioned order. 

The learned counsel for the appli- 
cant contends that the proviso to sec- 
tion 17, Small Cause Courts Act, ap- 
plies only to cases in which a defen- 
dant, against whom an ex parte de- 
cree has been passed, applies tor an 
order to set aside the ex parte decree, 
and that it does not apply to cases 
in which ex parte orders have been 
]>asscd in miscellaneous proceedings. 
The lower Court seems to have been 
of opinion that as the order, dated 
7th April 1934. was one under S. 47, 
Civil P. C.. and therefore a decree, 
the proviso to S. 17, Small Cause Courts 
Act, is applicable, and no application 
for an order to set aside the decree 
(that is, the order under S. 147), is 
maintainable without security being 
furnished. 

The applicant appears to have la- 
boured under the misapprehension that, 
unlcss the order dismissing his objec- 
tion for default be set aside, he is 
not entitled to press his object:on. 
This was a mistaken view. His objec- 
tion had not been dismissed on the 
merits, and it was open to him to 
take the same objection by another 
application instead of applying^ 
order of dismissal being set aside. H'S 
objection had not been decided on the 
merits and there was nothing in the 
order of 7th April 1934, to prevent 
him from pressing the same objection 
again. There being no adjudication no 
question of res judicata can arise, it 
should be noted that the provisions 
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-of O. 9, Civil P. C., are not applicable 
to execution proceedings. 

The lower Court was \vTong in treat- 
iits order of 7th April 1934, as an order 
under S. 47. By that order no ques- 
/tion arising between the i>arties to the 
•suit in which the decree had been pass- 
•ed and relating to the execution dis- 
charge or satisfaction of the decree 
was determined. It could not there- 
fore be an order under S. 47, Civil 
P. C., and cannot amount to a decree. 
Unless some question of the nature 
i spMicified in S. 47, Civil P. C., is de- 
termined, an order passed in execu- 
tion proceedings between the parties 
to the decree cannot be considered to 
be one under S. 47, Civil P. C. As- 
'suming that the position of the appli- 
cant was that of a defendant, the otder 
in question can, in no sense, be con- 
sidered to be an ex parte decree so 
as to attract the application of the 
proviso to S. 17, Small Cause Courts 
Act. It is unfortunate that a simple 
case like this should have become so 
controvertial as to necessitate a revi- 
sion- A little consideration of the legal 
asp^ect of the matter by the applicant 
:and by the lower Court would have 
materially shortened the proceedings. 
The application is allowed, the order 
of the lower Court is set aside, and 
the case is sent back to that Court 
for disposal according to law. Parties 
rshall bear their own costs in this Court. 

K.S. Application allowed. 
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Special Bench 

Thom, Bennet and Iqbae Ahmad, JJ, 
An Advocate High Court, AUahabadt 
In the matter of. 

Civil Misc. Case No. 451 of 1934, 
'Decided on 29th October 1934. 

Practice — High Court attaches great 
weight to findings of fact of Bar Council. 

To the findings of fact of a committee of the Bar 
Tribunal the High Court usually attache<» great 
•weicht. ^ (P 503 C 1] 

Order. — Several charges in which Mr. 
R. advocate, was charged with 
professional misconduct were remitted 
by the High Court to the Bar Council 
for investigation. The Bar Council held 
.an enquiry and have now reported that 
in their opinion upon the evidence led 
before them the charges liave been un- 
substantiated. This is a finding of fact 
and to findings of fact of a committee 
of the Bar Tribunal the Iligh Court us- 
ually attaches great weight. One of us 
is not satisfied that the findings of 
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fact of the Bar Council in the present 
case are absolutely correct, but we are 
in agreement that there being no ob- 
jections to the findings those findings 
should be accepted by tl\is Court. 

In the result we accept the findings 
of the Bar Council. Let the papers be 
filed. 

K.S. Order accordingly. 
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Bajpai, J. 

Ewaz Singh — Plaintiff — Appellant. 

v. 

Rani Dan Kuar — Defendant — Res- 
pondent. 

Second Appeal No. 1J59 of 1932, De- 
cided on 2lsb December 1934, from de- 
cision of Disb. Judge, Mainpuri, D/- 19th 
May 1932. 

(a) Agra Tenancy Act (1926), S. 271 — 
There is no irrebuttable presumption in fa« 
vour of person recorded as co-sharer. 

There is no irrebuttable presumption under 
S. 271 that a person whose name is recorded as 
a cosharer has proprietary rights. CB 604 O ll 

(b) Agra Tenancy Act (1926), S. 271'^ — 
Question of proprietary title raised before 
Revenue Court — Issue should be remitted to 
civil Court — Finding of civil Court is bind- 
ing on Revenue Court. 

Section 271 is quite clear and when a question 
of proprietary title is raised, before a Revenue 
Court, the proper procedure is to remit an issue 
to the Civil Court and the finding of the Civil 
Court will be binding on the revenue Court but 
not on the Appellate Court. [P 501 G 1] 

Shiva Prasad Sinha — for Appellant. 

N. P. Asihana and B, N. Sahai — for 
Respondent. 

Judgment. — This is an appeal by the 
plaintiff whose suit has been dismiss- 
ed by the lower appellate Court. The 
facts are that he brought a suit for 
profits against Thakurain Dan Kuer 
for the years 1332, 1333 and 1334 fasli 
on the allegation that he the plaintiff 
and Thakur Drigpal Singh, the hus- 
band of Tharkurain Dan Kuer, were 
joint usufructuary mortgagees of cer- 
tain property, but Drigpal Singh, 

realised the entire profits during Iris 
lifetime and his widow realised the 
rest of the profits after the death of 
Drigpal Singh during the years in suit. 

It was pleaded by the defendant, 
Thakurain Dan Kuer, that the plain- 
tiff, Ewaz Singh, was not entitled to 
any portion of the mortgagee rights 
although his name was included as a 
mortgagee. The suit was brought in 
the Revenue Court but upon this plea 
being raised by the defendant the Re- 
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venue Court remitted an issue to the 
ci\dl Court under the pro\dsions of S. 
271, Agra Tenancy Act, Local Act 3 
of 1926. The civil Court decided in 
favour of the right of the plaintiff and 
the Revenue Court accepting tliat find- 
ing proceeded to determine the plain- 
tiff's share of the profits and decreed 
the suit for a sum of Rs. 517, with 
interest and proportionate costs. The 
defendant went in appeal to the learn- 
ed District Judge and under the pro- 
visions of S. 271, Sub-S. 4, Cl. (a) the 
issue decided by the learned Subordi- 
nate Judge and accepted by the Re- 
venue Court became appealable before 
the District Judge and the lower ap- 
pellate Court proceeded to discuss the 
evidence on the point. It came to the 
conclusion, that: 

“The entire consideration of the mortgage was 
advanced by Drigpal Singh and not oven a Small 
portion of it was paid by liwaz Singh, the res- 
pondents." 

It therefore held that the plaintiff 
'had no proprietary interest in the mort- 
gagee rights and dismissed the plain- 
tiff’s suit. In second appeal it is con- 
tended before me that as the plain- 
tiff’s name was recorded as a co- 
sharer, there was an irrcbutable pre- 
sumption in favour of the plaintiff so 
far as the Revenue Court was con- 
cerned, and reliance was placed on 
I certain cases which proceeded upon a 
consideration of S. 201, Cl. 3. of the 
former Tenancy Act. There is 
no force in this contention because un- 
der the altered slate of law, as is 
to be found in the provisions of S. 
,271, Agra Tenancy Act, there is no 
irrebuttable presumption in favour of 
the plaintiff and the rulings relied on 
by learned counsel for the appclLant 
are no longer good law. S. 271 is 
quite clear and when a question of pro- 
prietary title is raised before a Reve- 
nue Court, the proper procedure is to 
remit an issue to the civil Court and 
the finding of the civil Court will be 
binding on the Revenue Court but not 
on the appellate Court. The finding 
of the lower appellate Court is a find- 
ing of fact and cannot be questioned 
m second appeal. I dismiss this appeal 
with costs. 

K.s. Appeal dismissed. 
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■Bennet, J. 

Haider and another — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 853 of 1934, De- 
cided on I8bh December 1934, from order* 
of Sess. J, Bijnor, D/- 5th September 
1934. 

Penal Code (1860), Ss. 304, and 34 — Two 
accused having common intention to beat- 
deceased’s party — Death caused by a blow — 
Both are responsible under Ss. 304, and 34. 

The two accused bad the common intention of' 
beating the party of which the deceased was a- 
member. The deceased died as a consequences 
of a blow struck in the beating. [P 505 C 2] 

Held', that both the accused were responsible- 
under Ss. 304 and 34. I P C: 1933 All 528; Bel 
on\ 1918 All 420. Rcf\ 40 All 103=1918 All 209 = 

43 / C 438 Held Overruled. [P 506 C 2]'. 

Qovt. "Pleader - for the Crown. 

Judgment. — This is a jail appeal by 
two persons. Haidar and Muzaffar who- 
were charged under S. 304. Penal Code,, 
with causing the death of one Hidayat 
Ullah and who were convicted by the 
learned Sessions Judge under S. 352, 
Penal Code, and sentenced to two- 
years’ rigorous imprisonment each and 
a fine of Rs. 150 each. The prosecution 
case sets out that the houses of the- 
accused adjoin the house of the de- 
ceased. Jiidayat Ullah, and that a quar- 
rel arose between the parties in regard 
to certain constructions. On 28th May 
1934 at sunset there was a dispute 
which arose by abuse being exchanged 
by one Mt. Lali and was followed by 
abuse between NLaz Ullah and the two 
accused and the accused beat Niaz 
Ullah with lathis and also hit Mt. Lali- 
Hidayat Ullah at this stage interfered, 
by going upon his roof where the dis- 
pute was taking place and he was stnick 
by the accused with lathis and fell 
down unconscious. After this Alladia 
was beaten by the accused and Mt. 
Umdi received a blow and the accused 
we;e then struck by Niaz Ullah as they 
were departing. A report was made on 
the night of 28th and 29th May. af- 
ter midnight without delay as the tha- 
na was 9 miles away and the injured, 
persons, including the unconscious Hi- 
dayat Ullah, were taken to the thana.. 
The prosecution case is put forward- 
in the report. Hidayat Ullah died in. 
hospital on the evening of 29th May- 
Various witnesses were put forward for* 
the prosecution whom the learned- 
judge finds to have been morre or less, 
connected with the family of the de- 
ceased. One witness who was indepen— 
dent was not named in the reports 
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The accused admitted that there had 
been a quarrel on the occasion and said 
that the quarrel had taken place on 
the roof of the deceased and that Niaz 
UUah, Hidayat Ullah and Alladia at- 
tacked them with lathis and they de- 
fended themselves. They said that the 
injury on the head of Hidayat UUah 
was caused by a lathi blow of Niaz 
U^h which struck Hidayat UUah by 
mistake. The Court has held that the 
story of the accused is not established 
and that the story of the prosecution 
is correct. I see no reason to differ 
from that conclusion and on that find- 
ing the Sessions Court should have 
convicted the accused. The Court also 
fovmd that the medical evidence showed 
that they were six simple injuries on 
each of the accused and that the in- 
juries must have been received in a 
lathi fight between the parties but that 
the accused were aggressors. I see no 
reason to differ from this finding of 
the Sessions Court. On this finding I 
consider that the conviction should 
been under S. 304, Penal Code. The 
learned Sessions Judge Mr. F. Rustom- 
ji held that on the strength of a num- 
ber of Punjab rulings he was bound 
to convict under S. 325, Penal Code, 
and not under S. 304, Penal Code. His 
proposiition is: 

“where a man receives only one blow on the 
bead and dies and there is no evidence to show 
which of the two persons attackinp^ him gave 
that blow, neither of the two can be convicted 
under S. 304, Indian Penal Code, but both of 
them can he convicted of an ofience under S. 325, 
Indian Penal Code “ 

The medical evidence here shows 
that Hidayat Ullah died from a frac- 
tured skull caused by a lathi blow on 
the head and that there was one ex- 
ternal wound on the head and no other 
injuries were mentioned in the post 
mortem examination or in the evidence. 
The other persons on the side of the 
deceased also had injuries. There was 
therefore a common intention on the 
part of the accused to beat the 
opposite party with lathis. The view 
of the Court was at one time put for- 
ward in a certain ruling of this Court 
1918 All 209 (1). That ruling was over- 
ruled by a ruling of a Bench of this 
Court in 1918 All 420 (2). The view 
that S. 304 applies to a Case of this 
kind is also held in a ruling report- 
ed in 1933 All 528 (3). In that case 

1. Chandan Singh v. Emperor, 19i8 All 209=43 

I C 438=19 Or L J 150=40 All lOS. 

2. Emperor v Gulab. 1918 All 420=47 I G 805= 

19 Or L J 953=40 All G8G. 

8. Irshad Ullah Khan v. Emperor, 1933 All 528 

=14G I C 2G4=34 Or L J 1234=55 All GOT. 


there were four accused persons, one 
of whom had a gun and he shot and 
killed the deceased.. The three remain- 
ing accused persons had lathis. The 
person who fired the shot was convicts 
ed under S. 302. Penal Code, and the 
other three persons were convicted un- 
der Ss. 302-34, Penal Code, on the 
finding that all must have known that 
the gun might be used in furtherance 
of a common intention of all accused. 
In the present case the two accused 
had the common intention of beating the 
party of which the deceased was a 
member. The deceased died as a conse- 
quence of a blow struck in that beat- 
ing. Both the accused are therefore 
responsible under Ss. 304 and '34, Pe- 
nal Code. On this view of the case, 
the sentence wliich has been imposed 
ot two years’ rigorous imprisonment 
and a fine of Rs. 150 each is not 
excessive. Accordingly I dismiss this 
appeal. 

K.S. Appeal dismissed. 
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Full Bench 

SuiiAiMAN, C. J., Kendall and 

Bajpai, JJ. 

Lallu Singh — Defendant — Appellant. 

V. 

{Lala) Chander Sen — Plaintiff — Res- 
pondent. 

Second Appeal No. 10 of 1932, Decid- 
ed on JfiOth February 1935, from decision 
of Dist. Judge, Bulandhahr, D/- Ibth 
November 1931. 

Agra tenancy Act (1926), S. 225 — Court 
IS bound to give 12 per cent interest only up 
to date of suit — Interest pendente lite and 
future is governed by Civil P. C. (1908), 
S. 34. 

Uoder the provisions of S. 225, a cosharer is 
entitled to claim interest at the rate of 1 pei cent 
mensem. The Court is therefore bound to award 
him interest at a 12 per cent annum up to the date 
of ihe suit. As regards the interest pendente lite 
and futuie, the Case is governed by S. 34, Civil 
F. C. which is applicable to suits in the revenue 
Court as well and uuder that section, in addi* 
tion to any interest adjudged on the principal 
sum for any period prior to the institution of the 
suit, the Court may order insterest at such rate 
as It deems reasonable to be paid on the principal 
sum adjudged rooi the date of the suit to the 
date uf the do ree, as well ai further interest 
from the date of the decree till the date ot teal* 
isation. It is therefore incumbent on the Court 
to fix rates for pendente lite and further interest 
if It dec.des to awaid such interest; but it Is 
not ooiigatori on the Court to award interest at 
the rate .-f 12 per cent per annum, just as it is 
not obligatory on a Court to award pendent lite 
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and future iuterer-t at the rontractual rate in case 
of simple money debts: 1932 All 178 Expl. 

[P 506 C 2] 

Shiva Prasad Sinha — for Appellant. 

A, M. Knivaja^iov Respondent. 

Sulaiman, C. J. — ^This is a defen- 
dant’s appeal arising out of a suit for 
profits under S. 226, Agra Tenancy Act. 
The facts are fully set forth in the 
order dated 22nd November 1933, which 
is reported in 1934 All 155 (1). Before 
remanding certain issues it was decided 
by the Full Bench that the plaintiff 
as assignee of the profits for 1334 F 
was entitled to maintain the suit 
against the lambardar and also that 
such a suit lay in the Revenue Court. 
It was further held that the defen- 
dant can claim adjustiment on account 
of any decree held by him in respect 
of any payment of Government re- 
venue made during the year 1334 F, 
but not earlier. It was also laid do^vn 
that when an ostensible purchaser who 
is not a bona fide purcliaser and has 
simply lent his name to a deblo-r to 
be used as a cloak for the property, 
brings a suit to enforce the debtor’s 
claim, it is open to a creditor of the 
debtor to prove the nature of the 
transfer, and that the suit can be re- 
garded as a suit instituted by the deo- 
tor herseU through her benamidar. The 
further queslioit whether if the trans- 
fer was not a sham and bogus tran- 
saction, but had really passed property 
though it was effected in order to de- 
feat or delay creditors and was there- 
fore fraudulent in that sense, the dc- 
fcndanl can sllll be allowed to defeat 
the plaiinift’s claim on the ground that 
the transfer is not binding upon him, 
was not decided. And as^ the facts 
had not been clearly found, issues were 
sent down to the lower appellate Court 
for fresh findings. 

The lower appellate Court has now 
•found that Rs. 527-15-0 was the am- 
ount of the Government revenue pa.id 
ny the lambardar on account of the 
plaintilf’s share in the year 1334 !• ; 
and therefore the defendant is un 
dnubtcclly entitled to claim a deduction 
of this amount from the principal sum 
of Rs. 696, which was the share ot 
the profits of the assignor of the pUun- 
till in that year. The learned advocate 
for the plaintiff urges before us that 
that he is entitled to support the de- 
cree ol the lower appclUue Court on the 
ground ihat the amount should not be 
reduced inasmuch as the pLunlilf should 
be given interest at the rate of 1 per 
T •illu'&inKli V. C liiuidcr Sen , 1U31 All 156= 

■ 147 1 C 037 = 56 All (F B). 


cent per mensem pendente libe, and 
not only 6 per cent per annum which 
was allowed by the trial Court. No 
doubt the plaintiff was entitled to sup- 
port the decree on such a ground if 
valid. But the trial Court liad fixed 
only 6 per cent per annum as the 
rate of pendente lite and future in- 
terest and no objection was taken in 
the lower appellate Court to this rate, 
although the lower appellate Court ac- 
tually reduced the amount decreed to 
the plaintiff. No cross-objections were 
filed in this High Court in respect of 
the lower rate of interest. 

The learned advocate for the plain- 
tiff relies on the case of 1932 All 178 
(2), for the proposition that the plain- 
tiff is entitled to get simple interest 
at the rate of 1 per cent per annum 
on his share of the net profits from 
the date when they became divisible 
till actual realisation. No doubt in that 
case, having regard to the circum- 
stances there present, such a rate or 
interest was allowed instead of al. ow- 
ing to the plaintiff the principal sum 
with interest at 12 per cent per annum 
Up to the date of the suit and pendente 
lite and future interest at 6 per cent 
per annum on the consolidated a^moimt. 
But it was nowhere laid down in that 
case that the plaintiff cosharer is en- 
titled as of right to recover interest 
at 12 per cent per annum on the prin- 
cipal amount of profits frorn the date 
when they accrued till the date of re- 
alization. Under the provisions of sec- 
tion 225 a cosharcr is entitled to claim 
interest at the rate of 1 per cent per 
mensem. The Court is therefore bound 
to award him interest at 12 per cent 
per annum up to the date of the suit. 
As regards the interest pendente lite 
and future, the case is governed by 
S. 34. Civil P. C., which is applicable 
to suits in the Revenue Court as well, 
and under tliat section, in addition to 
any interest adjudged on the principal 
sum for any period prior to the insti- 
tution of the suit, the Court may order 
interest at such rate as it seems rea- 
sonable to be paid on the principal 
sum adjudged from the date of the 
suit to the date of the decree, as well 
as further interest from the date ot 
the decree till the date of realization. 
It is therefore incumbent on the Court 
to fix rates for pendente lite and future 
interest if it decides to award such 
interests; liAJt it is not obligatory on 
the Court to award interest at the 
rate of 12 per cent per annum, just as 

2 Moh^iininadTbdurj^il v. Mohammad 

Abdus Salam Khan, 1U32 All 178 — 137 1 C 166. 
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it is not obligatory on a Court to 
award i>en'denteUte and future interest 
at the contractual rate in case of simple 
money debts. In 1932 All 178 (2), the 
particular method of calculating in- 
terest was chosen because there were 
altogether 34 appeals between the par- 
ties which were conveniently to be dis- 
posed of on some common principle. 
It was not intended to be laid down 
there that in every case a plaintiff is 
entitled as of right to claim interest 
at the rate of 1 per cent per mensem 
even after the institution of the suit. 
In the circumstances of the present 
case we do not think that we should 
award to the plaintiff interest at 12 
per cent per annum pendente lite. 

The next point whether the defen- 
dant can take advantage of the prin- 
ciple underlying S. 53, T. P. Act; 
against the plaintiff assignee of the 
profits by showing that the transfer 
was with intent to defeat and delay 
her creditors does not arise, 'because 
of the clear finding of fact by the 
lower appellate Court that in the pre- 
sent case there is absolutely nothing 
to show that the present plaintiff had 
colluded with his assignor to defraud 
the appellant by getting the profits 
sold to him fictitiously, or even that 
he had any knowledge that his assignor 
wanted to defraud any of her creditors 
by making the transfer to him. Wc 
do not think that the lower appellate 
Court has placed the burden of proof 
wrongly on the defendant-appellant. He 
is not invoking the provisions of S. 53, 
T. P. Act, in terms, but is seeking 
the aid of the principles of justice, 
equity and good conscience which can- 
not be applied unless the facts are 
fully established by him. 

We would accordingly allow this ap- 
peal in part, and modify the decree of 
the lower appellate Court in this way, 
that we order tliat a sum of Rupees 
527-15-0 be first deducted from the 
principal sum of profits of Rs. 696, 
leaving a balance of Rs. 168-1-0, and 
that the plaintiff should liave interest 
at 12 per cent per annum on this bal- 
ance from 1st August 1927, till 17th 
September 1927, and thereafter at 
6 per cent per annum on the consoli- 
dated amount till the date of realiza- 
tion or till the date of the deposit 
in the Court below, if made in this 
ca.se. Pa<rtics will receive and pay costs 
in proportion to success and failure in 
all Courts. 

K.S. Appeal allowed^ 
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NlAMATUt/IiAH, J. 

Hurmat Singh — Objector — Appellant. 

V. 

Ganga Narain and others — Decree- 
holders — Respondents. 

Ex. Second Appeal No, 1292 of 1934, 
Decided on 30th January 1935, from 
order of-Dist. Judge, Cawnpore, D/- 23rd 
July 1934. 

^ Hindu Law — Debts — Suit on mortgage of 
joint family property executed by father— 
Mortgage found to be invalid to certain ex- 
tent and simple money decree for such 
amount passed against father — Creditor can 
attach and sell mortgaged property In ex- 
ecution of simple money decree — O. 34, R 14 
is no bar-Civil P. C. (1908', O. 34, R. 14. 

Where a suit is brought oa a mo’^tgage on 
joint family property executed by the fa her and 
the mortgage is found to be not for legal neces- 
sity to a certain extent and the mortgage is de- 
clared invalid but a simple money decree for 
such amount is passed against the father, the 
decree-holder can in execution of the decree so 
obtained attach and sell the property covered by 
the mortgage and O. 34, R. 14 is no bar to his so 
doing. If the mortgage property is sold in ex- 
ecution of a simple money decree, the auction- 
purchaser will tike i • subject to the charge, so 
far as it has been held to be valid. The two 
debts are now separate and distinct: 1928 All 596 
Expl; 1924 P C 50, BeJ. [P 608 C 2] 

G. S. Pathah — for Appellant. 

Judgment. — This is an execution of 
decree appeal from the order of the 
learned Additional District Judge. 
Cawni^re, disallowing the appellant’s 
objection to attachment of certain pro- 
perty belonging to a joint family con- 
sisting of the appellant and his fa- 
ther. The respondents obtained a mort- 
gage from the appellant’s father for 
a certain sum of money . charged on 
the joint family property. Subsequent- 
ly he instituted a suit for enforcement 
of that mortgage, impleading the fa- 
ther. The son was made a party on 
his own application and put the mort- 
gagee to proof of legal necessity for 
the mortgage money. Part of the sum 
advanced under the deed was found 
to have been taken for necessary pur- 
poises. For such part a decree for sale 
of the mortgaged property was pass- 
ed. As regards the remaining part of 
the consideration of the mortgage, the 
Court held that the mortgage was in- 
valid. A simple money decree was how- 
ever passed for that amount against 
the father personally. The decree-hol- 
der applied for execution of such sim- 
ple money decree by attachment and 
sale of the property which had been 
hypothecated under the mortgage. The 
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objected on the ground that the 
mortgage having been declared to be 
invalid so far as the amount sought to 
be recovered by attachment was con- 
cerned, their family property could not 
be sold for satisfaction thereof. The 
trial Court allowed the objection. On 
appeal by the decree-holder the low- 
er appellate Court took a contrary 
view and disallowed the objection. The 
present appeal is from the last men- 
tioned order. 

The learned advocate for the appel- 
lant contends, to set aside the mort- 
gage but to allow the same debt to 
be recovered by sale of the same pro- 
perty is an anomaly. There is no 
doubt that the anornaly exists; but it 
is equally undeniable tliat it arises 
from well recognised principles of 
Hindu law. In the absence of legal 
necessity or other justifying cause, the 
father cannot alienate or charge fa- 
mily property, and the sons can liave 
the alienation set aside. The sons are 
however bound to pay the debts of 
the father, unless tainted with ^ im- 
morality, and the holder of a simple 
money decree against the father can 
attach the entire joint family proper- 
ty in execution of that decree. The 
a.pi^i llant in this case successfully im- 
peached the mortgage so far as it was 
for the amount now in dispute. The 
charge created by the father in res- 
pect of this amount has already been 
cloclared to bo invalid. The simple 
mf)ney decree against the father in 
respect of it is binding on the father 
and can be executed by attachment of 
the joint family property belonging to 
him and the sons. It was argued be- 
fore me that the Full Bench case of 
1928 AW 596 (1) is an authority for 
the proposition that the debt, which 
was originally secured, is not such a 
debt of the father as would justify at- 
tachment and sale of the father’s pro- 
perty. That case is, to my mind, no 
authority for any such proposition. In 
that case, a mortgage decree for sale 
liad been obtained against the father 
in a suit to which sons were no par- 
ly. No simple money decree had^ been 
olUeiined iigmnst the father. ^ Subse- 
f|uent!y. in execution proceedings, the 
qiiesiion arose whether the sons were 
bound to pay the debt, assuming there 
was no legal necessity for the same, 
incidentally the question arose whe- 
ther the word “debt” occurring in the 
second propo-^it ion enunciated by their 
Lordships of the Privy Council in 1924 

1, Prasad v. Jloshyar Singh, 102S All 

5‘JG = lLf> 1 0 775=51 All Liil (P B). 


P C 50 (2), included secured debt or 
was limited to unsecured debt. There 
was some difference of opinion on that 
question, which was however immaterial 
for the disposal of the case before the 
learned Judges composing the Full 
Bench. There is nothing in that case 
which can support the proposition con- 
tended for in the present case. 

It is next contended that the decree- 
holder cannot proceed against the pro- 
perty hypothecated under the mortgage 
deed, and reliance is placed on O. 

R. 14, Civil P. C., which provides that: 

“Where a mortgagee has obtained a decree for 
the Dayment of muuey in satisfaction of a claim 
arising under the mortgage, he shall not be en* 
titled TO bring the mortgaged propertv to sale- 
othi^rwise than by instituting a suit for sale in' 
enfor emenr. of the mortgage and he may instP 
tute such suit, notwithstandix g anything con- 
tained in O. 2 R 2. ’ 

It is clear to me that the debt, for 
which a simple money decree has been 
passed, is not in satisfaction of a claim 
arising under the mortgage, because 
the mortgage has been declared to be 
mvalid so far as that amount is con-) 
cerned. The claim arises not from the 
mortgage, but from the father’s liabi- 
lity to pay to his creditor what had 
been borrowed by him. The section 
clearly contemplates a case in which 
it is open to the creditor to obtain 
the same relief by enforcement of the- 
mortgage and he deliberately refrains; 
from doing so. In such a| 
case, the Law makes it impera- 
tive that he should seek his re-j 
medy by enforcement of the mortgage. 
The rule obviously can have no appli- 
cation where the mortgage is not en- 
forceable. I hold that O. 34, R. 14, 
is no bar to the decree-holder obtain- 
ing satisfaction of his decree by at- 
tachment and sale of the property cov-i 
erccl by the mortgage deed. If the 
mortgaged property is sold in execu- 
culion of a simple money decree, The 
auction-purchaser will take it subject; 
to the charge, so far as it has been) 
held to be valid. The two debts are 
now separate and distinct. 

The result is that the appeal fails 
and is dismissed under O. 41, R. 11, 
Civil P. C. 

Leave to appeal under the Letters 
Patent is asked for but is refused. 

K.S. Appeal dism issed. 

2. Brij Narain v. ^lengla Prasad. 1921 P C 50“ 

77 1 C 689=51 1 A 129=46 All 95 (P C). 
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SUIiATMAN, C. J. AND BRNNET, J 
Lai Girwar Lai — Plaintiff — Appel- 
lant. 

V. 

Dan Dayal — Defendant — Respon- 
dent. 

Second Appeal No. 1057 of 1931, De- 
cided on 6th February 1936, from deoi 
sion of Addl. Sub- Judge. Agra, D/- 23rd 
April 1931. 

Negotiable Instruments Act (1881), S. 1 1 8 — 
Promissory note or bond — Suit for considera- 
tion lent — Defendant not clearly admitting 
execution — Plaintiff failing to prove con- 
sideration — Held be is not entitled to decree 
and cannot take advantage of weakness in 
defendant's evidence. 

Plaintiff sued for recoverr of Rs 700, with inter- 
est and cO'ts stated to hsvo been borrowed by the 
defendant from the plaintiff and to be pavable 
on demand. The plaint asserted that after tak- 
ing the loan, the defendant made over two writ- 
ings to the plaintiff for his satisfaction which 
are hereto annexed. The plaintiff filed a docu- 
ment purporting to be a promissory note attested 
by witnesses and a receipt of the same date. The 
defendant denied that he had executed any pro- 
missory note in favour of the plaintiff and 
pleaded that the document filed by the plaintiff 
had been obtained from him by practising fraud, 
and also denied the passing of any consideration. 
The plaintiff led evidence in the first instance 
and defendant produced rebutting evidence. The 
Court disbelived the plaintiff's evidence and also 
considered that the defendant's witnesses were 
not worthy of belief, and as the plaintiff failed 
to prove that the money had been lent to the 
defendant, the Court dismissed the suit. 

Held', that where the Co'irt has after a con- 
sideration of the entire evidence recorded a clear 
finding one way or the other, then the finding 
is based not on a more presumption but on the 
evidence, and has to be accepted. The decree 
was proper and the plaintiff therefore could not 
be allowed to take advantage of the weakness in 
the defendant’s evidence that the want of con- 
sideration had not been satisfactorily testahlish 
cd. when his suit was professedly 'not based on 
the bond. [I* 501 O 23 

G. Agarwala and B. Malik — for Ap- 
pellant. 

B. L. Gaw — for Respondent. 

Sulaiman. C. J. — This is ^ plaintiff’s 
a.ppea.1 arising out of a suit for re- 
covery of Rs. 700 \vith interest arwi 
costs, stated to have been bo'irowed 
by the defendant from, the plaintiff and 
to be payable on demand. The plaint 
asserted that : 

“after taking the loan, the defendant made over 
two writings to the plaintiff for his satisfaction 
which are hereto annexed." 

The plaintiff filed a document pur- 
porting to be a promissory note at- 
tested by witnesses and a receipt of 
the same date. The defendant denied 
that he had executed any promissory 


Tuote in favour of the plaintiff and 
pleaded that the document filed by the 
plaintiff had been obtained from him 
by practising fraud, and also denied the 
passing of any consideration. The plain- 
tiff led evidence in the first instance 
and the defendant produced rebutting 
evidence. The lower appellate Court 
has disbelieved the plaintiff’s evidence 
and has also considered that the defen- 
dant’s witnesses are not worthy of be- 
lief. As the plaintiff failed to prove 
that the money had been lent to the 
defendant, the lower appellate Court 
has dismissed the suit. 

The appeal was referred to a Divi- 
sion Bench because of an apparent con- 
flict of opinion on the question whether 
where the plaintiff has led evidence in 
the first instance to prove the con- 
sideration for a promissory note and 
has failed to establish the passing of 
consideration, he can fall back on the 
initial presumption in his favour. On 
this point the latest ruling of this 
Court in 1935 All 154 (1), is in favour 
of the plaintiff. In that case the execution 
of the promissory note having been ad- 
mitted by the defendant and the pass- 
ing of the consideration denied plaintiff 
could stUl avail himself of the pre- 
sumption under S. 118 (a), even though 
the evidence produced by both the par- 
ties had not been believed by the 
Courts. This view is in accord with 
the previous rulings of this Court in 
11 I C 761 (2), 1914 All 232 (3) and 
1932 All 164 (4). The learned couaisel 
for the respondents however relies on 
1915 All 228 (5), in which there are 
certain remarks which may be con- 
strued to amotmt to an expression of 
the view that where the plaintiff has 
chosen to open the case and lead evi- 
dence as to the passing of considera- 
tion and the Coiirts have disbelieved 
that evidence, the presumption arising 
in favour of a negotiable instrument 
with regard to the passing of con- 
sideration would not hold good. It is 
not clear whether the learned Single 
Judge meant to express tliat opinion 
clearly: if so, we would not be pre- 
pared to agree with that view. Possibly 
in that case the Courts were satisfied 
on the entire evidence that some con- 


1. L. Ram Nath v. Lala Ram Chandra Mai, 1935 
All 154. 


2. Muhammad Tahir v. Raghubir Dayal, (1911) 
11 I C 761. 


3. Jamna Das v. Uma Shanker, 1914 All 232=25 
I C 153=36 All 305. 

4. Jagmohan Misir v. Mendhai Dube, 1932 All 
104=136 I C 241=54 All 375. 

5. Kishen Ballabh v. Ghure Mai, 1915 All 223= 
=28 I C 390. 
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■sideration had passed. In 1923 All 214 
(6). it wajs laid down that in a case 
where consideration is denied and the 
plaintiff goes into the witness-box. .and 
the result of his cross-examination is 
such that he fails to establish the point 
which he set out to make namely, that 
he gave the consideration, and the 
Court is satisfied that he did not give 
the consideration, the defendarut can 
avail himself of that. We are not satis- 
fied that it was meant to be laid do\\m 
in that ^se that where the plaintiff 
merely fails to prove that consideration 
passed and the defendant also fails , to 
prove that he did not give considera- 
tion, there is no presumption in favour 
of the plaintiff. Very probably in that 
case the Court had come to the con- 
clusion that some consideration had 
passed because the learned Judge ob- 
served: 

“and the Court is thus satisfied that he did not 
give the consideration wliich he alleges.” 

The Court is certainly entitled to 
record a categorical finding on the 
question of the passing of considera- 
tion of the entire evidence produced 
bv both the parties. The case of 1924 
All 258 (7), may be distinguishable be- 
cause: there the plaintiff had gone back 
on the recital in the negotiable instru- 
ment and had .admitted that at least 
par^ of the consideratiion had not been 
paid in cash. The learned Judges espe- 
cially emphasised this fact and re- 
marked: 

‘‘As tbo case now stands the plaintid himself 
gone back on the recital in the promissory 
note to the cfleet that Rs. &000 were paid over 
ia cash.” 

As in the present case there is no 
such going back, we are not called 
upon to consider tire bearing of this 
ruling on this ease, although it raay 
be pointed out that S. 118, Negotiable 
In.strumcnts Act, docs not spoa.k of 
anv cash consideration. The case of 
1930 All 568 (8), has no application 
bccaurc there the presumption under 
S. 118. Negotiable Instruments Act, 
was applied, bur it was licld that that 
prefumption had been rebutted by the 

evidence in the case. 

It sccnis to us UTiclcr O. 18, 

R 3. Civil P. C. Where there are 
several issues, the burden <^f . 
sonic of Avhicli lies on the pUuritilt> he 
can “at his option” cither produce his 
evidence on those issues in the fiist 

G. ■>fd. bhafi All Kh:i!i v. Mahomo Mo.az/am All 

Khan. 1923 All 214=07 I C 6=54. 

7 Shamblni Dayal v. Lallu ^lal, 1924 .All 256= 

' fOl C 717. 

e 8in"ar Kunwar v. Basdeo Prasad, 1930 All 563 

’ =1*21 1 C 717. 
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instance or reserve it by way of ans- 
wer to the evidence produced by the 
other party. The exercise of the first 
of these options does not in any way 
involve an admission on the part of 
the plaintiff that he is undertaking the 
burden of proving that issue, although 
that burden lies on the defendant. Sec- 
tion 118, Negotiable Instruments Act, 
is imperative and the Court is bound 
to draw the initial presumption that 
every negotiable instrument was made 
for consideration, when its execution i? 
admitted. Similarly S. 102, Evidence 
Act, throws the burden of proving want 
of consideration on the defendant, for 
if no evidence was produced by either 
side and the execution of the document 
being admitted, the plaintiff’s claim 
would be decreed. But where the Court 
has after a consideration of the entire 
evidence recorded a clear finding oneway 
or the other, then the finding is based 
not on a mere presumption, but on the 
evidence, and has to be accepted. 

In the present case the main ^diffi- 
culty in the way of the plaintiff is 
that he was conscious of the fact that 
the ostensible promissoiy note which 
had been attested by witnesses either 
before or after the execution was a 
bond and not a promissory note, or 
that it had been tampered with. Again, 
the receipt was under stamped and cou.d 
not be accepted without being im- 
pounded. In the face of these difficul- 
ties the plaintiff chose to bring a suit 
for the recovery of the amount ad- 
vanced as a loan and admitted that- the 
documents were handed over to him 
“after the taking of the loan.” Further- 
more it is not at all clear that the 
defendant had clearly admitted the exe- 
cution of the prornissory note or the 
bond in question in the strict sense 
of the word. He had admitted his 
signature on the^ document, but had 
qualified his admission by saying that 
the signature had been obtained by 
means of fraud. We therefore do not 
think that in this particular case the 
plaintiff should now be given a decree 
for the amount when the Court below 
has recorded a clear finding that he 
has failed to prove that money was 
lent in the defendlant. He cannot be 
allowed to take advantage of the weak- 
ness in the defendant’s evidence that 
the want of consideration had not been 
satisfactorily established, when his suit 
is professedly not based on the bond. 

The appeal is accordingly dismissed 

with costs. 

K.s. Appen' dismissed. 


Lal Girwar Lal V. Dau Dayal (Sulaiman. 0. J.) 
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Ganga Nath, J. 

Niader Singh — Plaintiff — Appellant. 

V. 

Ram Ghander and others — Defendants 
— Respondents. 

Second Appeal No. 168 of 3932, De- 
cided on 24th January 1936, from deci- 
sion of Sub-Judge, Merrut, D/- 12th No- 
vember 1931. 

Transfc ref Property Act (1882), Ss. 66 and 
68 — Mortgage — Covenant against lease — 
Existence of such covenant cannot entitle 
mortgagee to claim rights other than those 
necessary for maintenance of his security — 
Mortgagor in possession is entitled to lease 
properly permanently irrespective of its ef- 
fect on mortgage provided it is not injurious 
to property so as to render security insuffici- 
ent. 

A covenant against a lease in a mortgage deed 
cannot put tbe mortgagee in a better position as 
regaids his rights which are laid down in Ss. 66 
and 68 of the Act. The existence of a covenant 
in the mortgage deed cannot entitle the mort- 
gagee to claim rights other than those which are 
necessary (according to tbe nature of the mort- 
gage) for the maintenance or enforcement of his 
security for re- payment of the mortgage debt, 
the sole object of tbe contract. Hence a mort- 
gagor in possession is entitled to lease out the 
mortgaged property permanently irrespective of 
its effect on the mortgagee provided it is not des- 
tructive or permanently injurious of the pro- 
perty so as to render the mortgagre's security 
insufficient and tbe purchaser of the property in 
execution of the mortgage decree is not entitled 
to turn the lessee out: 1928 Pat 238, 4 All 518; 
Bel on. CP 512 C 1] 

Panna Lal—lov Appellant. 

S. N. Gupta — for Respondents. 

Judgment. — This is a plaintiffs* ap- 
peal and arises out of a suit brought 
by them against the defendants-res- 
pondents for a declaration that the 
lease executed by Harbans Singh, de- 
fendant 3, in favour of Ram Chandar 
and Ram Das, defendants 1 and 2 
and Bakhtawar, brother of defendants 
1 and 2, on 5th September 1917, in 
respect of the pl 9 ts in mouza Khar- 
khanda described in the plaint was in- 
effectual and not binding on the plain- 
tiffs. Harbans Singh, defendant 3, had 
executed a mortgage of the property 
in village Kharkhanda and other pro- 
perty in other villages in favour of 
Kanhaiya Lai on 5th September 1902, 
Harbans Singh executed subsequently 
another mortgage in favour of the 
plaintiffs on 26th February 1913. Af- 
ter the two mortgages Harbans Singh 
•executed a permanent lease of 7 bi- 
ghas and 18 biswas of land in village 
Kharklxanda in favour of Ram Clian- 
der and Ram Das, defendants 1 and 
2. The heirs of Kanhaiya Lai, who is 


dead brought a suit and obtained a 
decree on the basis of their 
mortgage.^ The mortgaged pro-r 

perty in village Kharkhanda 
was put up for auction and sold, and 
purchased by the plaintiffs for Rui>ees 
20,000. For the balance of the mort- 
gage money the other mortgaged pro- 
perty which was in other villages was^ 
sold and after satisfying the balance, 
a surplus of about Rs. 1,309 was left. 
After the decree of the heirs of Kan- 
haiya Lai, the plaintiffs also obtain- 
ed a decree on the basis of their 
mortgage on account of which they 
realised Rs. 1,049 out of the surplus 
money. The plaintiffs have now brought 
this suit for a declaration that the 
lease referred to above was ineffective, 
void and not binding on them. The 
defendants contended that the lease 
was valid, that its terms were fair and 
reasonable, that there was no ground 
for setting it aside, that the plain- 
tiffs were only the auction-purchasers 
and had no subsisting rights of the 
mortgagees and that the lease was 
binding on them. 

The trial Court framed an issue as 
regards the reasonableness of the rent 
and recorded a finding that the rent 
was not low but was reasonable. The 
plaintiffs’ own evidence shows that the 
rent prevalent in the village was 
Rs. 7 or Rs. 8 per bigha and even 
less. The rent of the lease in suit 
worked out at Rs. 9-8-0 per bigha. No 
collusion or fraud as regards the lease 
was proved. The trial Court dismiss- 
ed the suit. The decree of the trial 
Court was confirmed in appeal by the 
learned Subordinate Judge of Meerut. 
The only question in this appeal is 
how far the lease is valid and bind- 
ing on the plaintiffs. The mortgage 
was simple and the mortgagor re- 
mained in possession of the mortgaged 
property. In the case of non-posses- 
sory mortgage a mortgagor remains 
the owner of the property with every 
right to manage his property in the 
manner he thinks proper and suitable. 
There was some doubt as regards the 
mortgagor’s power to grant leases after 
having made non-possessory mort- 
gages but this doubt has been removed 
now by S. 65 (a), T. P. Act. S. 65 
(a), T. P. Act, lays down that: 

“Subject to the provisions of sub-S. (2), a 
mortgagor while lawfully in possession of the 
mortgaged property, shall have power to make 
leases thereof which shall be binding on the 
mortgagee.” 

Sub-Clause (a) lays down that: 

"Every such lease shall be such as would bo 
made in the ordinary course of management of 
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the property concerned, and in accordance with 
any local law. custom or usage,”^ 

Clause (b) lays down that: 

“Every such lease shall reserve the beat renc 

•that can reasonably be obtained, and no premium 
shall be paid or promised and no rent shall be 

payable in advance. 

Clause (S’) lays down that: 

“The provisions of Sub-S. (1) apply only if and 
as far as a contrary intention is not expressed in 

•the mortgage-deed,” . 

If there is no covenant in the mort- 
gao-e deed contrary to the mortgagor s 
;oCvcr of giving a lease, the lease would 
d,c binding on the mortgagee: but if 
there is a covenant in the mortgage 
deed aeainst the grant of a lease, the 
lease will not be binding on the mort- 
gagee. Whether there be any cove- 
nant or not a mortgagor in posses- 
sion of the mortgaged property can- 
lot commit any act ^y^nch is destruc- 
Vive or permanently mjurious thereto 
if the security is insufficient or will be 
rendered insufficient by ^ 

has been laid down in S. 66, i. 
Act, The mortgagee cannot complain 
unless his security is or is b^^ly to 
be diminished to, the <=^tent stated m 
the explanation m S. 66, 1. -t • 

If the mortgagor commits any such act 
as diminishes the security, the remedy 
of the mortgagee is under b. ott, i- 
P Art. He can ask the mortgagor 

to give additional security or can sue 
him for his mortgage money but so 
long as the mortgagee's security is no 

rendered insuBic'.cnt. as I 

the mortgagee has no right to com 

plain against any act done by . 
mortgagor. A covenant ^ 

,in a mortgage deed cannot put tnc 

i mortgagee in a better 
, garcls his rights whiedi are Imd^ down 

jin Ss. 66 and 68, T. P- Act. 

'tence of a covenant m ‘b^ 
deed cannot entitle '^be 

: claim rights other than ih^c 
I necessaiw ^according to^he^ na^t^^^ 

I the mortgage) for tl ^ j re-pay- 

ffs: ”',£.r:uSi.T 

\ ^ rv 524 Mahmud, Jm saia - 

(\). at P* that any aliena- 

•Tam quite prepared to 

tion by the mortRARO . rights of the 

iot binding upon him, and he 
it aside^ But thU in my^ 

ineiit g® covenant in the mortgage- 

aTeT The righu of a mortgagee holding a mort- 
deed. 1 no rigi . without covenant 

«^?r„,t';Uena“onrnnot“be injured .by any a_ct 

r'An m-n V. Dhirja. (1882) 4 All 518=1982 A 

\Y N 118. 
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the mortgagor subsequent to the mortgage, 
and the mere existence of such covenant cannot 
entitle the mortgagee to claim rights other than 
those which are necessary (according to the na* 
ture of the mortgage) for the maiotenance or en* 
forcemeat of his security for re-paymeot of the 
mortgage debt, the sole object of the contract. 

I am therefore of opinion, that transfers made 
in breach of covenants against alienation coven* 
ants so often introduced in mortgage-deeds and 
so often infringed by mortgagors in this country 
are valid except in so far as they encroach upon 
the rights of the prior mortgagee, and that, with 
this reservation such covenants do not bind the 
property so as to prevent the acquisition of a 
valid title by the aliene.” 

Section 66 instead of rendering all 
alienations made in derogation of the 
.rights of the mortgagee invalid pres- 
cribes the limits within which the rnort- 
gagor’s transfer would be upheld. If 
the acts of the mortgagor render the 
security insufficient but not so in^f** 
ficient as to diminish the ready but 
dimly foreshadowed by S. 66, T. 

Act, the mortgagee may Protect him- 
self under the provisions of S. 68, I. 
P. Act. As regards the rights of the 
mortgagee against the alienations made 
by the mortgagor all that the mc^t^ 
gagee can claim is that no right de- 
rogatory^ to his grant shaU be recognis- 
,ed In 6 Cal 317 (2) in winch the mort- 

gagee-purchaser was held disentitled to 
^uft a zar-i-peshgidar whose le^e was 
was made in controvention of 
nant and not to grant zar-i-peshgi to 
anv one or to execute any deed m 
any way by which any difficulty might 
arise in the realization of the money 
covered by the deed, /the mortgagee 
was held entitled only to bring a suit 
against the zar-i-peshgidar to have his 
right declared to sell the property to 
satisfy his mortgage debt, so as to 
rive the zar-i-peshgidar an opportu- 
nity of redeeming, which indeed, would 
have been his course if the zar-i-pesh- 
gidar had been the puisne mortgagee. 

If any alienation or lease renders the 
security insufficient, the mortgage has 
every right to ignore it and to get 
the mortgaged property sold free fr<^ 
the alienation or the lease. As already 
stated the mortgaged property was 
sold under the mortgage decree ana 
it fetched more than the mortgage 
money that was due. It is therefore 
evident that the lease in dispute whicn 
was given only for a few bighas m 
a village did not, in any way, dimi- 
nish or affect the security of the mort- 
gagees. As already stated it has also 
been proved that the lease was m no 
way collusive or fraudulent or preju - 

2. RadlTa Pershad MUsor v. Monohur Das, (1881) 

6 Cal 317=7 C L R 293. 
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dical to the estate. It was given dur- 
ing the ordinary course of manage- 
ment of the property by the manager 
who was in possession of the property 
and had every right to manage his 
property in isuch a manner as he 
thought fit. Under these circumstances 
the mortgagee could not challenge the 
lease. 

When a mortgagee himself had no 
right to challenge the validity of the 
lease much less could an auction-pur- 
chaser in his decree do so. That an 
auction -purchaser of the mortgaged 
property cannot turn out the lessee is 
supported by several authorities. In 
16 I C 102 (3) after the passing of 
the decree for sale of mortgage pro- 
perty^ certain leases were granted by 
the judgment-debtor in the ordinary 
-course of management of his estate and 
not fraudulently, and subsequently the 
estate was, with the permission of the 
• Court, purchased for a sum far in ex- 
cess of the decretal money which was 
fully discharged. It was held that such 
purchaser acquired the right of the 
mortgagee to the extent of the mort- 
gage and such right in the mort- 
gaged property as was left with the 
mortgagor on the date of purchase and 
was consequently entitled to question 
the alienations made prior to his pur- 
chase. The same point was considered 
in 1928 Pat 238 (4). There it was held 
that a mortgagor in possession was 
entitled to lease . out the mortgaged 
property permanently irrespective of its 
effect on the mortgagee provided it 
is not destructive or permanently in- 
jurious to the property so as to ren- 
der the mortgagee’s security insuffi- 
cient. The purchaser of the property 
in execution of the mortgage decree 
is not entitled to turn the lessee out. 
This case applies on all fours to the 
present case. 

The learned counsel for the appel- 
lants has relied on 1921 Pat 183 (5) 
but this case is distinguishable inas- 
much as the alienation was made in 
collusion with tenants and to injure 
the mortgagee. There the mortgagor 
in possession entered into an agree- 
ment with his tenants after the date of 
mortgage tliat they should thencefor- 
ward pay him nagdi rents, and up till 
the time of the agreement they had 
paid produce rents and the rate settled 
on conpromise was considerably lower 
than the fair re nt, and this low rate 

.S. Adanki Tcli v. Moti Cband, (iyi2) 16 I C 102* 

4. Nathu Singh v. Lachu Singh, 1923 Pat 238= 

107 I C 15G. 

5. Mathura Rai v. Mangil Das, 1921 Pat 183=5C 

I C 805. 


was entered into in collusion with te- 
nants after taking heavy nazranas be- 
cause the mortgagor saw no means 
of saving his property. The lease is 
valid and the plaintiffs have no right 
to challenge its validity. It is there- 
fore ordered that the appeal be dis- 
missed with costs. Permission to file 
a Letters Patent appeal is granted. 

K.s. Appeal dismissed. 
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Niamatullah, j. 

A. P. Bagchi — Judgment-debtor — Ap- 
pellant. 

V. 

ilfrs. F. Morgan — Decree-holder — 
Bespondent. 

Second Appeal No. 1545 of 1934, Deci- 
ded on 14th February 1935, from deci- 
sioD of Small Cause Court, Judge, Alla- 
habad, D/ 22Qd February 1934. 

Civil P. C. (1908), 0.21, R, 2— For appli- 
cation of R. 2, some allegation of under- 
standing as to adjustment bet ween-judg- 
ment-debtor and decree holder is necessary 
— Judgment-debtor cannot decide for him- 
self and act on supposition that decree has 
been wholly or partly adjusted. 

Order 21, R. 2 applies only to cases in which 
payment has been made to the decree-holder, or 
where adjustment of the decree has otherwise 
taken place to the satisfaction of the decree- 
holder. It cannot apply to a case in whi< h the 
adjustment was not accepted by the decree- 
holder. It is not open to the judgment-debtor 
to decide for himself and act on the supposition 
that the decree has been wholly or partly ad- 
justed, though the decree-holder is unwilling to 
accept that position. Mutual understanding is 
of the essence of the rule. It may be that the 
decree-holder and the judgment-debtor at first 
agreed to a certain adjustment of the decree, 
but subsequently when the judgment-debtor 
moved the Court, the decree-holder denied the 
alleged adjustment. In such a case if the judg- 
ment-debtor proves by evidence that the adjust- 
ment had taken place and the decree-holder is 
falsely denying it, the position would bo dif- 
ferent from a case in which the decree-holder 
and judgment-debtor never arrived at any 
understanding. Hence where it is not suggest- 
ed by the judgment-debtor that there was any 
understanding between the parties that sums 
spent by him on repairs would bo set off against 
the decretal amount, O. 21, R. 2 does not apply. 

[P 514 C 2] 

A. P. Pandey — for Appellant. 

Mahbub Alam — for Bespondent. 

Judgment. — This is an execution de- 
cree appeal arising out of certain ob- 
jections taken by the appellant to the 
amount of decretal money payable by 
him. It appears that the appellant was 
defendant in a suit for ejectment from 
a house admittedly belonging to the 
respondent, who also claimed a cer- 


1935 A/65 & 6G 


514 Allahabad Jhakei Kewat v. Bam Naeesh Sahi 

tain sum as rent or compen^don for 

■use and occupation of the ^pnse. Ihe cordinfily.’* 

suit was decreed together wth a cer- 

tain sum awarded to the plaintin tor -^yhich payment 
rent and another sum for i^e and oc- decree-holder, 
cupation of the house. The “^5^ the decree ha 
made some distinction between these satisfai 

two items. It is however not neces- cannoi 

sary to dilate upon it in which the adju 

coedings. The appellant applied to the ^ decree 

Court stating the amount decreed to judgnw 

the plaintiff and the amoun-t which he and ac 

himself claimed under two heads: (.1) decree ha 

payment of taxes to the Municip^ jy a^djusted, tJ 
Board and (2) expenses meurred ,to|r unwUling t 

sundry repairs to the house. He claim- Mutual under 
ed to be entitled to deduct the sums .ggnee of the i 
spent by him on both these accounts ^j^gree-holder ; 
from the decretal amount for which agreed 

the decree-holder was entitled to taice decree, 

out execution. . ,, _ , the judgment- 

Thc Court of first instance allowed decrce-ho 

a set off in respect of the Municipal adjustment. Ii 
taxes but did not allow any deduc- judgment-debt 

lion in respect of sums spent on rc-^ that the adju; 
pairs. On appeal by the appellant, the ^he decrc 

lower appellate Court did not enter the po 

into the question whether the appei- case i 

lant was entitled to a deduction m the 

respect of costs of repairs. It ms- 2 Lrrived at any 

missed the appeal mi the suggested by 

O 21 R. 2, Civil P. C., under which unde 

the application was made, did not ap- parties that si 
ply. The appellant’s ca^, as laid m pairs would b 
hU application in the Court of first cretal amount 

instance was that he was entitled to 2, Civil P. 

co^ts of’ certain repairs made by him, order api>^e 
and that to that extent the ^^creeju app^l ts dism 
favour of the plaintifi Civil P. C. 

ed to have been i,p record- 

he prapd adjustment be^recor^_ 

title the of the ba- I 

execution o'l'y fact, the ap- Jhakri Keipc 

lancc. As a ot me , 

pellant ^ furUier execution Earn Naresh 

Too hi \c«rdfng to Itirn arise. In my 
Son tM^view is based o^t a^com- 
plcte n^^nndcrstanding of O- ^ Judge. G 

2, and the principle underliin^ 

rule runs as *oUO\ns. a decree- Government < 

Where any money pa> or the decree Geo. V. C. 61), . 

of any lond or’ iu part to the ercise powers o 

i.oUmrwiscadjus^tcain _n cannot ig: 

satisfaction of tne uecic adjust- nancy Act— A] 

bolder shall certify such p.y fs to execute ncy Act cannot 

„e„l to tbe Court «boto duty .s S. 11 5 -Agra 

the decree, and the Court snail lo 

accordiugly. ,n^v.tor also may inform the Although the 

- The 3«<lR'^'"“t-aebtor a judicial as wel 

Court P J to issue a notice to the de- under S. 107 of 

apply to the ,f...se .... why such it will only eser 

crec-holder should not be recorded exceptional cases 

payment or adjust t of such notice, 

?L“docret-boraltStnr to show cause u^by the o£ tbo Agra aout 
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payment or adjustment should not be lecordedi, 
as certified, the Court shall record the same ac- 
cordingly.’* , 

The 'rule applies only to cases m 

which payment has been made to the 
decree-holder, or where adjustment ot 
the decree has otherwise t^en p!a<^ 
to the satisfaction of the decree-hol- 
der. It cannot apply to a case m 
which the adjustment was not accepted 
by the decree-holder. It 
to the judgment-debtor to 
himself and act on the supposition tl^t 
the decree has been wholly p^- 
ly adjusted, though the decree-holder 
is unwUling to accept that portion. 
Mutual understanding is of the es 
■senc^f the rule. It may be that the 

decree-holder and the 

at first agreed to a certain adjustment 

of the decree but 

the iudgment-debtor moved the ^ourt, 
the ^decree-holder denied 
■T-diustment. In such a case, if 
judgment-debtor proves by evidence 
thaf the adjustments had taken place 
<^nri thp decree-holder is falsely deny- 
U^thc poston would be different 
frnm a case in which the decree-hol- 
der and the judgment-debtor never 

arrived at any thTe 

AiKTo-ested by the appellant that there 

taTlny unLrstanding between the 

oTtiT that sums spent by. Inm on rc- 

p^rs wouid be set off against the de- 

„etal ^'^°"^.‘ cT''doesTo^ apply- The 

T'S^t^ssIdTnd'^r S’.^4X?R.^4t 

^ ^ -4pfica^ dismissed. 
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Kendall, J. 

Jhakri Applicant. 

V. 

Bam Naresh Sa7ti— Opposite Party. ^ 
Civil Revn. No. 490 of 1934, Deoidea 
on nth January 1935, against order of 
Dist. Judge. Gorakhpur, D/- 10th March 

^^Gov«rnment of India Acl (1915) (5 and 5 
Geo. V, C. 61). S. 107 -Hlgh “ 

e.ci.e powers only in most 

—It cannot ignore provisions of Agra Ic 
nancy Act-Application barred under le 
ncy Act cannot b^e 

S 115 — Agra Tenancy Act Ss, 253, 
^^ju’thonnh the High Court may have powers of 

a fudSas w: “af of an administrative nature 

under S. 107 Of the Government 

it will oulv exercise tho^ h^Court is ^ot corn- 

peteut to ignore the wit^every 

of the Agra Tenancy Act, and to deal wun J 
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application presented to it in a matter relating 
to the Revenue Courts as if it were one under 
S. 115 of the Civil P. C. It is the duty of High 
Court under S. 107 of the Government of India 
Act to enforce and not to ignore the provisions 
of the Agra Tenancy Act and if the High Court 
were to interfere with such matter under S. 107, 
it vfould indeed be introducing a precedent full 
of inconvenience and uncertainty in the decision 
of future ca^es: 1933 Cal 132, 1919 All 46, Queen 
V. Bolton (1841) 1 Q B 66, Ref. tP 516 O 1 ,2] 

Chandra Bhan Agartuala — for Appli- 
cant. 

Muhammad Ismail and D, Sanyal — 
for Opposite Party. 

Order. — This case has been argued 
before me by Mr. C. B. Agarwala as 
one under S. 107, Government of India 
Act. The circumstances may be set 
forth briefly here. A suit for arrears 
of rent was brought by a ziladar 
against the present applicant, and was 
decreed on 20th September 1930. There 
was no appeal, and the decree-holder, 
after unsuccessfully attempting to re- 
alise the amount of his decree for 
arr^rs of rent, finally made an appli- 
cation for the ejectment of the tenant 
under S. 79, Agra Tenancy Act of 
1926, and after some time had been 
allowed to the judgment-debtor, an 
order of ejectment was passed under 
S. 18 of the Act on 15th August 1933. 
An appeal was made against this order, 
but on the office of the appellate Court 
reporting that the court-fee was de- 
ficient, it was dismissed after time had 
been given to the appellant to make 
up the deficiency. It was dismissed 
on 2nd October 1933. The applicant 
then made an application for review in 
the appellate Court, which was dis- 
missed on 10th March 1934, in the 
order against which the present appli- 
cation is made. It was dismissed be- 
cause the court-fees required for an 
application under O. 47, Civil P. C., 
had not been paid. It is admitted that 
no application in revision to the High 
Court will lie. S. 115, Civil P. C., is 
expressly excluded by S. 254, Agra 
Tenancy Act, read with Sch. 2, and 
the special section relating to revision 
by the High Court. S. 153 will not 
cover the present case. Mr. Agarwala 
therefore has sought to rely on S. 107, 
Government of India Act, and a pre- 
liminary objection has been made on 
behalf of the opposite party that this 
provision of law will not apply. 

Section 107, Government of India 
Act. gives the High Courts powers of 
superintendence over all Courts sub- 
ordinate to their jurisdiction, and in 
particular it specifies powers of an ad- 
ministrative nature. But it has been 


pointed out by^ Mr. Agarwala that it 
has been held in more than one case 
by more than one High Court that 
the powers which the High Courts 
enjoy under the provisions of S. 107, 
Government of India Act, and which 
they enjoyed under S. 15, Indian Coun- 
cils Act of^ 1861, were not limited to 
administrative powers, but also includ- 
ed powers of a judicial or quasi-judi- 
cial nature. I iiave been referred to 
the case of 9 All 104 (1), in which 
a Full Bench of this High Court had 
to consider the limitations of the 
powers enjoyed by the High Court un- 
der S. 15, Indian Councils Act. The 
maojrity of that Bench were of the 
opinion that the High Court was not 
competent to interfere with and set 
right the orders of a Subordinate Court 
on the ground that the order of the 
Subordinate Court had proceeded on 
an error of law or an error of fact. 
Two of the learned Judges were of 
opinion that the Court had powers of 
a judicial or quasi-judicial character 
(conferred by S. 15, Indian Councils 
Act), apart from them conferred by 
S. 622, Civil P. C., but that the last 
mentioned provisions might properly be 
accepted as indicating the extent to 
which the Court should ordinarily in- 
terfere with the findings of such sub- 
ordinate tribunals as are invested with 
exclusive jurisdiction to try and deter- 
mine all questions of law and fact aris- 
ing in suits within their exclusive 
cognizance, and in which their deci- 
sions are declared by law to be final. 
Mr. Agarwala argues therefore that this 
Court IS competent to use S. 107 of 
the present Government of India Act 
m cases where S. 115, Civil P. C ’ 
would cover the issue if it were not 
for the provisions of the Agra Tenancy 
Act of 1926, and he has pointed to a 
recent decision of a Bench of the Cal- 
^tta High Court in the case of 1933 
Cal 132 (2), in which the Court inter- 
fered with orders that had been passed 
u™er the Bengal Emergency Powers 
Ordinance notwistanding the wide lan- 
guage of S. 39 of that Ordinance It 
IS suggested therefore that the High 
Court should interfere in the present 
case notwithstanding the provisions of 
b. 253, Agra Tenancy Act. 

Leaving aside for the time being the 
question of whether the present matter 
IS one which could be covered by the 
rey isional p owe rs of the High Court 

1. /Muhammad Sulaiman Khan v. Fatima 

9 All 104=1886 AWN 3C9 (P 3) 

2, Manmatha Nath v. Emperor, 193.3 fiai i«o 
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provided for in S. 115, Civil P. C., 
I think it is necessao' to point out 

that although the High Court may 
have powers of a judicial as well as 
of an administrative nature under sec- 
tion 107. Government of India Act, it 
will only exercise those powers in the 
most exceptional cases. If Mr. Agar- 
wala’is argument were pressed to its 
logical conclusion, it would follow that 
the High Court would be competent to 
ignore the provisions of Ss. 1253 and 
264. Agra Tenancy Act, and to deal 
with every application presented to it 
in a matter relating to the Revenue 
Courts as if it were one under S. 115, 
Civil P. C. That the High Court docs 
not do iso as a practice is a rnatter 
of common knowledge, but that it has 
no jurisdiction to do so is, I thu^, 
clear even from the remarks made by 
the Bench of the Calcutta High Court 
in the case which I have quoted: 

“Tho power of siiperintendenoe is a power of a 
well known and well rerognished character.” 

The learned Judge remarked: 
and should be exercised upon those judicial 
principles which give it its character. The mat- 
ter cannot be better put than in the words of 

Lord Demman, C, J., in 1 Q B 66 (3) at p. 76. 

‘ It is of a much more importance to hold ine 
rule of a law straight, than from a feeling of the 
supposed hardship of any parti mlar docision. to 

in !orpc‘»e relief at the expense of introducing a 
precedent fuB of inconvenience^ and uncertainty 
in the decision of future cases. 

In another passage they ^ 

“The limits put upon appeal 
Legislature are a part of the 
which it is just as necessary for this Court to 
enforce under S. 107 as any other feature of that 

Gvetem.” , . . . 

In other words it is the duty of this 
Court under S. 107, Government of 
India Act, to enforce and not to ignore 
the provisions of the Agra Tenancy 
Art. I have been referred to a case 

in which a learned Judge of 
made use of the provisions ot b. iUf, 
Government of India Act, to interf^e 
judiciallv with the orders f^^J^ssed by 
a Munsif: 1919 All 46 (4). But that 
was an order in which he f^lt that 
the High Court was bound to inter- 
fere. Similarly the Calcutta High Court 

had to deal with a very 
under the criminal law in which the> 
felt that a man had been convicted 
without any evidence, and they felt 
bound to interfere. .These were ex- 
ceptional cases, but U; cannot be said 
that the present case is an exceptional 
case. It is the kind of ma tter that i s 

S. Quepn v. BoUonr(lSll) 1 Q B 66=4 P & D 079 

4. 7^^ Ibe^uatter nf Kadhary, T919 M\ 46=52 I C 
279:^20 Or L J 615=42 All 26. 


very common in the Revenue Courts, 
and if the High. Court were to inter- 
fere with «uch matters under S. 107; 
it would indeed be “introducing a pre- 
cedent full of inconvenience and un- 
certainty in the decision of future 
cases.” The preliminary objection 
therefore prevails and the application 
is dismissed with costs. 

K. S. Application dismissed. 
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Bajpai, J. 

Hamdeo — Accused. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 987 of 1933, De- 
cided on 23rd January 1935. 

Penal Code (I860). S. 353— Constable in- 
formed about gambling going on in^ public 
place — Preventing his proceeding in that 
direction by use of criminal force is offence 
under S. 353 — Public Gambling Act (1867). 
S 13. 

Where n constable has received information 

lhat gamblingHs goingoo in a public thoroughfare 

he would uiider the law bo entitled to aporebend 

the gamblers without warrant, and if he is 

prevented from proceeding in that direction by 

use of criminal force b> the accused, he is deter- 

rea from discharging his duty viz., to arrest the 

gamblers and heoce accused are guilty under 

S. 353. I. P. C.: 1915 All 203; 1015 442* 

[P 517 U 

L. N. Gupta and S. P. Kumar— ior 
Applicant, 

Asst. Govt. Advocate -‘for the Crown. 

Order. — The applicant Ramdeo was 
convicted by a Tahsildar Magistrate of 
an offence under S. 353, Penal Code, 
and sentenced to a fine of Rs. 200. 
His appeal was dismissed by the Dis- 
trict Magistrate and in revision the 
learned Sessions Judge refused to sub- 
mit the case to the High Court with 
a recommendation for the setting aside 
of the conviction and the sentence. He 
has therefore come up to this Court in 
revision and his main contention is that 
Wakalat Husain, the Constable against 
whom criminal force is said to liave 
been used was not a public servant 
discharging his duty at that particular 

time. , 

The facts are that the police autho- 
rities at Mirzapur were informed that 
gambling was going on near the house 
of Ramdeo underneath an Imli 'tree 
which was a public thoroughfare and 
three constables, Bindeshri Rai. Amir 
Bahadur Singh and Ram Naram Sin^. 
were sent to effect the arrest of the 
gamblers. On 5th November 1933, the 
said three constables were going to- 
wards the house of Ramdeo when they 
met Wakalat Husain, the complamant 
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in the present case, and asked him 
to accompany them and assist in ar- 
resting the gamblers. When the piarty 
was about 50 or 60 paces from the 
place where the gambling was going on 
Ramdeo rushed fonvard and grappled 
with Wakalat Husain shouting all the 
time to his companions to run away. 
Courts below have believed this pvor- 
tion of the prosecution story and ^ve 
convicted Ramdeo as stated above. 

The contention is that while it is 
true that Wakalat Husain was a con- 
stable and as such a public servant 
yet when he accompanied the con- 
stables to arrest the gamblers he was 
not in the execution of his duty and 
that he was not discharging any duty 
as a public servant. He was just like 
any other private citizen whom the 
raiding party may have taken in con- 
fidence and from whom the raiding 
party might have sought assistance. 
Reliance is placed on the case of 1915 
All 208 (1), where Piggot, J., held that 
an Excise Inspector who had no war- 
rant authorising a search and was as- 
saulted by a Iverson whose wall was 
attempted to be scaled in order to 
effect an entry in the house was not 
a public servant acting in the dis- 
charge of lis duty and the accused who 
had assaulted the Inspector was not 
guilty under S. 330, Penal Code. My 
attention was also drawn to the case 
of 1915 All 442 (2), where the same 
learned Judge held that where the Sub- 
Inspector of a Police Station sent an 
intimation to the Sub-Inspector of an- 
other Police Station that he intend- 
ed to search a house within the juris- 
diction of the latter officer and se- 
cured the presence of a constable to 
help him in carrying on the search 
but the constable had no authority 
from his Sub-Inspector either verbal 
or in writing, the provisions of sec- 
tions 165 and 166, Criminal P. C., were 
not complied with, and a person re- 
sisting the search was not guilty of 
an offence under S. 353, Penal Code. 
In both of these cases the officer in 
question was a public servant, but in- 
asmuch as he was not armed with a 
warrant of authority to do the thing 
which he intended to do it was rightly 
held that the accused did not prevent 
or deter a public servant from dis- 
charging his duty. As a matter of fact 
the officer concerned was exceeding his 
duty. In the present case Wakalat Hu- 
sain was informed by certain constables 

1 Mukbtar Ahmad v. Emperor. 1915 All 208= 
29 1 C 335 = 16 Or L J 495=37 All 353. 

2 lUadho S nar v. Emperor, 1915 All 442=30 I C 
141=16 Or li J 589. 


that gambling was going on in a public 
place.^ Wakalat Husain had every rea- 
son to believe that the information was 
correct. Wakalat Husain was therefore 
proceeding in the direction which had 
been pwinted out to him. Under S. 13, 
Public Gambling^ Act, a Police officer 
may apprehend without warrant any per- 
son gambling on a public street, place 
or thoroughfare, etc. etc. Wakalat Hu- 
sain was a Police officer, he had re- 
ceived information that gambling was 
going on in a public thoroughfare and 
he would under the law be entitled 
to apprehend the gamblers without 
warrant. He was prevented hy Ram- 
deo from proceeding in that direction 
by use of criminal force and Ramdeo 
thus deterred Wakalat Husain from 
discharging his duty which was to ar- 
rest the gamblers. 

I am therefore of the opinion tliat 
there is no force in the argument ad- 
vanced by learned counsel for the ap- 
plicant. It is then said that the sent- 
ence of Rs. 200 as fine is very severe. 
The adequacy of sentence is always a 
matter of some trouble to the Revi- 
sional Court which is not in a position 
to Judge of the local conditions or of 
the peculiar circumstances attending a 
particular case. In the present case the 
Courts below were satisfied that the 
sentence was not severe and they took 
into consideration the fact that the 
police authorities were on several pre- 
vious occasions baulked in their attempt 
to apprehend Ramdeo’s gang. It is 
not possible for me to say that the 
sentence is so severe that I should 
interfere in my revisional jurisdiction. 
1 dismiss this application. 

K.S. A vvli''ation dismissed. 
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Ganga Nath, J, 

Sukhai — Applicant. 

v. 

lUmperor — Opposite Party. 

Criminal Misc, Apln. No. 814 of 1934, 
Decided on 20th December 1934, from 

Criminal P. C.. (1898), S. 122 — Magistrate 
should not reject sureties on police report. 

When sureii^s are offered, iz is the duty of the 
Court to accept them unless it is satis6ed that 
they are not proper persons. It should not reject 
them on police report. Magistrate Hhould there* 
fore before refusing to accept surety, himself 
hold an enquiry: 1922 All 541, 1914 All 489. 

[P 618 O 2] 

(b) Criminal P. C , (1898) S. 526 — Rejec- 
tion of sureties illegal— Transfer was order- 
ed. 

Where a Magistrate has ignored S. 122 while 
rejecting the sureties offered it is a circumstance 
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which may ontitled the accused to have his case 
transferred. [P 518 C 2J 

Gajadhar Prasad Bhargava — for Ap- 
plicant. 

Order. — This is an application by 
Sukhai for transfer of the proceedings 
pending against him under S. 110, Cri- 
minal P. C., in the Court of Mr. 
Kuldip Narain Singh. Sub-divisional 
Magistrate, Soraon. The ground given 
by the applicant is that the learned 
Magistrate lias rejected the various 
sureties for appearance offered by the 
applicant. The applicant was required 
to furaish two sureties in Rs. 300 each 
for his presence. Baikunt Nandan and 
Udit Narain sureties came forward with 
money and applied to the Court to 
stand surety for the applicant. The 
learned Magistrate instead of accepting 
them demanded an enhanced security 
from the applicant under S. 117 (3). 
Criminal P. C., for a sum of Rs. 1,000. 
The applicant thereafter offered two 
sureties as demanded by the learned 
Magistrate under S. 117 (3). but he 
rejected them also on receiving a 
police and tahsil report although the 
sureties were fit persons and had under- 
taken to keep the applicant with them. 
The learned Magistrate not only de- 
manded an enhanced security for Rs. 
1.000 under S. 117 (3), but reported 
to the jail superintendent that the ap- 
plicant was a dangerous person and 
the applicant Avas therefore kept in 
fetters for several days. The learned 
Magistrate states in his explanation 
that on the appliaition of the pro- 
secution he did inform the siipenn- 
tendent of jail that the applicant was 
a dangerous person; thereafter on the 
12th October, when the applicant came 
and gave an assurance to the learned 
Magistrate that he Avould not misbe- 
have 111 Court or in the Court com- 
pound the learned Magistrate com- 
municated the applicant’s assurance to 
the jail superintendent with thc^ remark 
iliat the Court did not consider it 
nccessar>' that the accused should be 
given fetters and consequently the ap- 
plicant’s fetters were removed. These 
two inconsistent reports of the learned 
Magistrate show that he had made the 
first report without satisfying himsc«it. 

As regards rejecting sureties it is a 
fact as appears from the explanation 
of the learned Magistrate that no less 
than 8 sureties were produced by the 
applicant who were all rejected on the 
reports received from the tehsil and 
police .station by the Magistrate. In 


1914 All 489 (1), it was held that the 
Magistrate had a wide discretion under 
S.. 122 to accept or reject a surety. 
This discretion can however be exer- 
cised after a satisfactory enquiry in| 
accordance with law. Where a Magis- 
trate acting on a police report opily 
refused to accept certain persons as 
sureties, it was held that there liaving 
been no enquiry the order was hk.d. 
In 1922 All 541 (2). it was held that 
when siu'eties are offered it is the duty 
of the Court to accept them unless it 
is satisfied that they are not proper 
persons. It should not reject them 
on police report. Since then there has 
been amendment in S. 122, Criminal 
P. C. Proviso to Cl. 1, lays down t^t 
before refusing to accept or rejecting 
any surety a Magistrate shall either 
himself hold an enquiry on oath into 
the evidence of the surety or cause 
such enquiry to be held and a report 
to be made thereon by a Magistrate 
Subordinate to him. Cl. 2 lays 
that a Magistrate shall, before hold- 
ing enquiry, give reasonable notice to 
the surety or to the person by Avhom 
the surety is offered and sliall, in mak- 
ing the enquiry, record the substance 
of the evidence adduced before him. 
Cl 3 lays down that if the Mfagistrate 
is satisfied, after considering the evi- 
dence so adduced either before him 
or before a Magistrate deputed under 
sub-S. 1, and the report of such Ma- 
gistrate (if any) is that the surety is 
an unfit person for the purposes of 
the bond, he shall make an ordier re- 
fusing to accept or rejecting, as the 
case may be, such surety and record- 
ing his reasons for so doing. The learn- 
ed Magistrate has entirely ignored the 
provisions of S. 122, Criminal P. C. 

It appears from the explanation of 
the learned Magistrate that he let off 
the applicant to find out sureties, but 
the sureties produced by him Avere re- 
jected by the learned Magistrate. All 
these circumstances are such as might 
reasonably cause an apprehension in, 
the mind of an accused person. It iSj 
therefore ordered that the case be 
transferred from the Court of Mr. 
Kuldip Narain Singh, S. D. M. Soraon 
and sent back to the le<arncd District 
Magistrate for trial by any other com- 
petent Magistrate under him. 


Order ar'cordingly* 


K.s. 

P.ha^ni Siugb v. Emperor, 1914 All 489=26 

[ G 040=16 Or L J 54. ro t n 

Gopi Khatik v. Emporor, 1922 All oil—GS 1 O 

35=23 Or L J 499. 
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Bennet, J. 

Firm Sant Lal-Mahadeo Prasad — 
-Plaintiff — Applicant. 

V. 

Kedar Nath — Defendant — Opposite 
iParty. 

Civil Bevn. No. 300 of 1934, Decided 
•on 5th December 1934, against order 
of Special Munsif, Allahabad, D/- 28th 
March 1934. 

(a) Civil P. C. (1908), O- 20, R. S— Order 
-on objections to award should comply with 
'O. 20, R. 5 — Arbitration. 

An order on the objections to an arbitration 
award should comply with the provisions o£ 
•O. 20, R. 5, and the tourt should state its find- 
ing on decision with the reasons therefor upon 
.^ach separate issue. [P 319 O 2] 

(b) Government of India Act (1915), S. 
107 — Munsif not carrying out directions 
given by High Court — High Court has juris- 
■ diction to set aside his order. 

Under provisious of S 107, Government of 
India Act, the High Court has power and juris- 
diction to see that the orders of the High Court 
-are carried out. Where the Munsif has not car- 
ried out the directions given by tbe High Court 
and has purported to act in a different manner, 
it has jurisdiction to set the order in question 
.aside. CP 319 C 2] 

Chandra Bhan Agartval — for Appli- 
-cant. 

S. B. li. Gaur — for Opposite Party. 

Order. — This is an application in civLJ 
.re\’ision by a plaintiff against an order 
•dated 28th March 1934, by a Special 
Munsif of Allahabad, Syed Izhar 
Hasan. A preliminary objection has 
been taken that as the order in ques- 
tion is one ’’setting aside the decree 
-of the arbitrator,” by which presum- 
jably the Munsif meant setting aside the 
-award of the arbitrator and directing 
parties to produced evidence, therefore 
there was no case decided but only a 
■case pending and no revision lay under 
S. 115, Civil P. C. It has been held to 
this effect in 1932 All 452 (1). If the 
present applicant like the applicant 
in that case had come for the first 
time before this Court, I would con- 
sider that the ruling would govern the 
civil rivision and I would liave ruled 
that no civil revision lay. But the facts 
are different. In Civil Revision No. 169 
^of 1933, the defendant made an ap- 
plication to this Court to revise the 
judgment of this Munsif who made a 
decree in this suit in terms of the 
.award. A learned Single Judge of this 
Court in that revisional order stated 
that the Munsif should have allowed 

'i. Risal SiDgb V. Kaqira Singh, 1932 All. 452= 

136 I 0 563= 53 All 1006. 


the parties a chance to challeng-e the 
decision of the arbitrator and should 
have allowed the usual period of ten 
days to file objections. This Court 
therefore ordered: 

“ I set nside the judgment and decree com- 
plained of and remand the case to the Munsif in 
order that he may give ten days’ time to the 
parties, from the date of the information given 
to the parties of tbe receipt of the record in his 
Court to file objections. After the objections if 
any have been decided, the Munsif should pro- 
ceed in accordance with law.” 

Now, it is stated that the Munsif 
allowed the parties 10 days to file ob- 
jections and then the Munsif passed 
the order which is now under revision. 
That order states as follows: 

‘‘ Heard the learned counsel for parties. The 
general practice of this Cou't has been that a 
case is referred for decision to a referee. The 
referee generally -heard orally or took down the 
evidence of parties and gives his decision on 
such evidence. It has not been considered ne- 
cessary to submit record of evidence to my 
Court. 

but in view of the obiter dictum of tbe 
Hou'ble High Court, 1 hold that the proceedings 
in this particular case were bad.” 

” 1 set aside tbe decree of the arbitrator. 
Parties to produced evidence before me on 30th 
April 1934. 

It is clear that what was intended 
by the leairned Judge of this Court was 
that the Munsif should consider the 
objections in accordance with R. 15, 
Sch. 2, Civil P. C. Under that rule 
the Court can set aside an arbitra- 
tion award only on one of the grounds 
mentioned in that rule. The Court has 
not attempted to act in accordance 
with the provisions of that rule. I con- 
sider that an order on the objections 
to an arbitration award should comply 
with the provisions of O. 20, R. 5, and 
that the Court should state its finding 
or decision with the reasons therefor 
upon each separate issue. Instead of 
complying with these provisions the 
Court has merely referred to the order 
of this Court as an obiter dictum and 
stated that on that account the arbi- 
tration proceedings are bad. I con- 
sider that this Munsif has not com- 
plied with the direction of this Court 
which was that the Munsif should de- 
cide the objections and proceed in ac- 
cordance with law. The Munsif has 
not decided the objections and he has 
not proceeded in accordance with law. 
Now, learned counsel argued that be- 
cause the present order would not 
amount to a case decided therefore 
no revision would lie to this Court. 
I consider that under the provisions 
of S. 107, Government of India Act, 
this Court has power and jurisdiction 
to .see that the orders of this Court 
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are carried out. This Court has given 
certain directions to this Munsif as to 
how he shall proceed. The Munsif ’lias 
not carried out those directions and 
has purported to act in a different 
manner. That being so, I consider that 
this Court has jurisdiction to set the or- 
der in question aside, and I set it aside, 
and I direct the Munsif to carry out 
the order already given on 4th Octo- 
ber 1933, in Civil Revision No. 169 
of 1933, that is, the Munsif should 
hear the parties and consider the ob- 
jections and should set aside the award 
only if he finds that there are grounds 
for setting it aside, under R. 15 of 
Sch. 2, Accordingly I allow this ap- 
plication in revision with costs and I 
set aside the order of 28th March 
1934, and direct the Munsif to proceed 
in accordance with this order. 

K.S. Application allowed. 

Order set a^ide. 
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Bennet, J. 

Ramchandra — Applicant. 

V, 

Emperor — Opposite Party. 

Criminal Kevn. No. 870 of 1934, 
Decided on 5bh December 1934, from 
order of Bess. Judge, Bareilly, D/- 14th 
Au.iust 15^34 

(a) Criminal P. C. (1898). S. 103 (l)-Per- 

son having two convictions for serious crime 

is not respectable inhabitant. 

A mail who has been twice convicted of serious 
cumes is not a resp^^ctable inhtbitaut and is al* 
together unsuiiabJe as a search witn?s^ ^ 

(b) U. P. Excise Act (4 of 1910), S. 60 (b) - 

. Sub Inspector may make search without ob- 
taining warrant only in urgentcases. 

Ill at) urgent case a sub-Ii.spejtor may make 
a search for an olTeocc against the Excise Act 
without obtaining a warrant from Excise Officer. 
Where tho-e is no urgency and the E.vcise Officer 
is in fame place, search without warrant is not 
pr-per [P 521 C 1] 

(c) U. P Excise Act (4 of 1910). S 60 (b)— 

Sub-Inspector putting person having two 
convictions as search witness Adverse 

comments against sub Inspector and brother 
of such witness in prior case— Held case was 

not genuine one. » . a 

\N here u sub-inspector put a man who bad 
two prior convictions as a search witness and 
there was already some adverse comments 
against the sub-inspector and brother of the wit- 
I 

IlelJ- that the conclusion was that the case 
was not a genuine here. IP 521 C 1,2] 

S. B. Johari—ior Applicant. 

A'‘St Govt.. Advocate— ior the Crown. 
Order. — This is an application in re- 
vision by one Ramchandra who has 


been convicted by a Magistrate under" 
S. 60 (b) and (f), U. P. Excise Act, 
sentenced to six months and three^ 
months’ concurrent rigorous imprison- 
ment under these sections and fine..^ 
The conviction and sentences were up- 
held by the Sessions Court. The evi- 
dence for the prosecution consisted of 
Sub-Inspector, Abdul Hai Khan of 
Bareilly Kotwali, P. W. 2, Lakhpat Rai,. 
son of Raghuber Dayal Kayastha^ 

P. W. 3, Banne Klian, occupation given 
as service. These three persons state- 
that on 25th March 1934, the house* 
of the accused was searched and rmte- 
rials for the manufacture of illicit liquor 
were recovered and liquor was actually 
being manufactured and the accused 
was present. The accused stated that 
he was not present, but he was work- 
ing at a certain printing press and. 
was called by th<? police. He states, 
that he locked up his house inside and 
left the outside door oi>en. He states 
that none of the articles connected 
with the manufacture of liquor be- 
longed to him, but that he had enmaty 
%vith Ro-shan Lai, the brother of Lakh- 
pat Rai. P. W. 2. and that Lakhpat 
Rai must have planted these articlcs- 
in his house in his absence. Some argu- 
ment was made by the Government 
Pleader in the Sessions Court tliat 
Lakhpat Rai was not the brother ot 
Roshan Lai. I am unable to «nder- 
, stand how this argument could be 
made because in the first hne of his 

cross-examination Lakhpat Rai admits 

that he has a brother Roshan L^I. 
It is held by the Sessions Court that 
Lakhpat Rai has twice been convicted, 
once for forgery and once for robbery 
under S. 392, Penal Code. It is clear 
that a man who has been t^vice con- 
victed of serious crimes of this nature 
is altogether unsuitable as a search wit- 
ness. A Sub-Inspector makes a search 
under the provisions of S. 165 (4), Cri- 
minal P. C., which applies the pro- 
visions of S. 103, so far. as may be. 
S-. 103, sub-S. (1) lays down tliat the 
Sub-Inspector shall call two or more- 
respectable inhabitants of the locality 
to accompany him as search witnesses.. 
Obviously Lakhpat Rai cannot be des- 
cribed as a respectable inhabitant ot 
the locality. It is true that the search* 
list shows that there was another swcu- 
witness whose name is Kifayat Ullah. 
That person has not been called as a. 
witness for the prosecution. 

The prosecution has chosen to rely 
on the evidence of this man L^hpat 
Rai. In my opinion ^khpat 1;^ 

altogether unv’orthy of credit. 1 aim 
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■unable to understand why the Sub- 
Inspector brought a man like Lakhpat 
Rai with him to the search. The Sub- 
Inspector says that he had already two 
search witnesses with him and on the 
way he met Lakhpat Rai. Knowing 
Lakhpat Rai as a man who had been 
twice previously convicted, he should 
not 'have asked L.akhpat Rai to ac» 
company him. He has chosen to take 
him with him on the search and he 
has chosen to put him forward as one 
of the two search witnesses for the 
prosecution. The Sub-Inspector is ap- 
parently, a man of considerable experi- 
ence as he is the Sub- Inspector of the 
Kotwali in Bareilly. I am unable to 
understand why he has acted in tl^ 
manner in which he has done if this 
case is a genuine case. That being so 
his action suggests to my mind the 
conclusion that the case is not a gen- 
uine case. It is true that all the sug- 
gestions for the defence may not have 
been established. I consider however 
that enough has been shown in this 
case to discredit the evidence for the 
prosecution. Another point about the 
Sub Inspector is that he states he did 
not obtain a search warrant before 
making his search. It is true that in 
an urgent case a Sub-Inspector may 
make a search for an offence against 
the Excise Act without obtaining a 
warrant from the Exercise Officer. It 
is not shown in the present case that 
there was any great urgency. If liquor 
was being manu'actured at the house of 
the accused as the Sub-Inspector claims 
to have ascertained from a spy, then 
the Sub-Inspector being in Kotwali in 
Bareilly could have in a very short 
time obtained the warrant from the 
Excise Officer who was also presum- 
ably at head-quarters on 25th March 
1934. 

The defence have also pointed 
out that this Sub-Inspector, Abdul Hai 
and a witness Roshan Lai have been 
the subjects of adverse comment by 
a Bench of this Court in Criminal Ap- 
peal No. 285 of 1934 (1), where a con- 
viction under S. 302, Penal Code, and 
sentence of death was set aside on 
26th July 1924. It is certainly remark- 
able that these two cases should come 
^before this Court in one ol which 
this Sub-Inspector is the subject 
of adverse comment along with 
a witness Roshan Lai and in 
the present case the Sub-Inspector 
is the subject of adverse comment along 

with Lakhpat Rai, who is the brother 

1. uperor v. Ram Lial, orimiual Appeal No. 2:55 
oC 1934. 


Allahabad 521 

of Roshan Lai, and who has been twice 
previously convicted. The association 
of this Sub- Inspector with witnesses 
of this class is certainly a matter which 
should forrn the subject of an inquiry 
and accordingly I follow the example 
of the Bench and direct that a copy 
of this judgment should be sent to the 
Inspector-General of Police for such 
action, if any, as he desires to take. 

Un&er these circumstances, I allow 
this application in revision and I set 
aside the conviction and sentences on 
the accused Ramchandra and I direct 
that he be set at liberty and that 
the fine, if realized, should be re- 
funded. 

K s. Application allowed. 
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ALIiSOP, J. 

Kedar Nath — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1042 of 1934,. 
Decided on 6th March 1935, from order 
of Asst. Sess. Judge, Allahabad, D/- 
8th December 1934. 

(a) Penal Code (1860), S. 471 — Receipts 
filed in Court in rent suit and placed before 
plaintiff for admission or denial — Held they 
were used even though plaintiff denied 
them. 

Accused filed certain receipts in a rent suit 
against him aud placed them before the plaintiff 
for admission or denial and the plaintiff denied 
them. 

Heidi if the plaintiff had beeo deceived and 
had admitted them the appellant would have 
achieved his object. The term ‘use’ in S 471 is 
cf wide meaning and the accused did use the 
receipts. [P 522 C Ij 

(b) Evidence Act (1872), S. 15 — Evidence 
of similar but unconnected facts is not ad- 
mistible to prove guilt — They can be used 
only to prove intention or previous conduct. 

Th-s evidence of similar but unconnected facts 
is not admissible to prove-a fact in issue. Where 
an accu-ed was cha ged with an olfonco of for- 
ging certain receijits, the evidence of two 
witnesses that accused produced forged receipts 
by way of defence in ano'bec ^uit and never 
established their genuineness is not almissiblo 
to show that these receipts are also 'orged. They 
c^n be used only to prove tbe intention or con- 
duct of accUfCd. [P 522 C 2; P 523 C 1] 

K. 1). Malaviya —iov Accused. 

Govt. Pleader — for the Crown. 

Judgment. — ^This is an appeal by 
Kedar Nath who has been sentenced 
to rigorous imprisonment for a period 
of 4i years under S. 471, read with 
S. 467, Penal Code, that is. for the 
offence of using as genuine documents 
which he knew or had reason to be- 
lieve to be forged documents. It ap- 
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pears that one Ram Das filed two suits 
■for arrears of rent against the appel- 
lant in the Court of the Tahsildar of 
Soram in the Allahabad District, \nz., 
suit Nos. 556 and 557 of 1933. The 
appella.nt produced five receipts to 
prove payment of the amounts alleged 
to be due from him. Two of these 
receipts were admitted by Ram Das 
and the other three Exs. A, B and D 
•were denied. Thereafter the appellant 
did not put in an appearance as defen- 
dant to the suits and he made no 
attempt to prove the three receipts 
which had been denied. On 17th May 
1934, both suits were decreed aftp 
making allowance for the sums paid 
and acknowledged under the two re- 
eeipts which had been admitted. The 
appellant was then prosecuted in r^^- 
pcct of the three disputed receipts. He 
was tried before a jur^' and as I have 
already said, he has been convicted. 

One of the arguments addressed to 
me i*^ that it cannot be said that the 
appellant used the receipts within the 
[meaning of S. 471, Penal Code, be- 
I cause he merely filed them in 
'and made no attempt to prove that 
'thev were genuine. Reliance is placed 
on 35 Cal 820 (1). The facts m that 
case may not have been exactly similar. 
In this case the appellant certainly 
used these three receipts because they 
were placed before the plamtifi for ad- 

mission or denial and ‘1'= Wn 
nied them. If the plaintiff had be^ 
deceived and had admitted them the 
appellant would have achieved lus ob- 
iect The term “use” is of wide mean- 
n- and I do not think that it <mn 
po"ssibly be said that the appellant did 

not uisc the rc-ceipts. , r j 

The other argument is that the find- 
ing of the jury is vitiated by the ad- 
rni‘^sion of evidence which was not pro- 
perly admissible and by the nnsdirec- 
tion of the learned Judge upon tliat 
i>olnt. There were five witne^es pro- 
duced, the first two being the 

tr whom the cases in the Revenue 

Court were ultimately 
evidence was merely forn^l. 
witness was Ram Das the plaintiiT n 
ihe two suits. He did say tliat the 
receipts were forgeries. The other two 
witnesses were Brij Lai and Har Bux 
'riicir evidence was tliat in I uo suits 
j.Icd by them m the years 1932 or 
■'9'^'^ the appellant produced forged rc- 
cerpt^ by way of defence and never 
aitcnipted to establish them whe n they 

limpetor, (1908) 35 

Cal 820. 
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were denied. The contention is that 
the evidence of these two witnesses 
was inadmissible. There can be no 
doubt to my mind that it was inadmis- 
sible. The learned Judge has relied 
upon S. 15, Evidence Act. It is a’ 
well-known rule of law that the evi- 
dence of similar, but unconnected facts 
is not admissible to prove a fact m 
issue. If a man is charged with a 
theft, the fact that he committed a 
previous, but unconnected theft is ob- 
viously no reason for thinkmg that he 
is guilty. One has only to consider a 
specific instance to discover how un- 
reasonable it would be to ^low such 
evidence to be produced. ^ If a then 
is committed for instance in the to^m 
of Allaliabad it would obviously be 
absurd to arrest any previous convict 
and to say that he must be guilty 
because he had committed thefts on 

previoiis occasions. S. ^ 15, 

Act, allows the production of evidence 
to prove knowledge or intention when 

the question of ^ such 
or intention is m issue. If cer- 
tain facts are proved which would 
constitute an offence if the nccessa^ 
knowledge or intention were present 
f that knowledge or intention is 
denied it is no doubt admissible to 
prove by the previous conduct of the 
accused person that he must have had 
riirguilty knowledge or intention which 
was a requisite ingredient of the of 
fence. The learned Judge 
sent case has however undoubtedly 
used the evidence of these two wit- 
nesses not to establish that the appel- 
lant had a guilty knowledge or inten- 
tion when he put in the receipts, name- 
ly the knowledge that the receipts 
were forged and the intention of using 
them dishonestly, but also for the pur- 
pose of deciding that the receipts w^e 
in fact forged. This is clear from his 
direction to the jury in his charge. He 

^^^Direct evidence o! forfiery cannot bo expect^. 
The mere denial of Ram Dae would not be sum- 
ciont to bold the documents focReries. I nave 
permitted the evidence of inetancos of the use ot 
nuestionaMe document by .he present accused in 
iho suits of Brij Lai Singb to come on the record 
as to niy mind that evidence was admissible 
under S. 15, Evidence Act.” 

It is clear that the learned Judge was 
telling the jury tliat the evidence ot 
Ram Das was not sufficient to estaD- 
Ush that the disputed receipts ,were 
in fact forgeries. If 

the other two witnesses, Bnj Lai anu 
Har Bux, is excluded there no evi- 
dence except that of Ram Das to prove 
that the receipts were not genuine, n 
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is quite clear that the evidence of these 
two witnesses is not admissible to prove 
the fact of the forgery. In view of 
the words used by the learned Judge 
in his charge I cannot, but believe that 
the jury were influenced in finding that 
the receipts were forged by evidence 
which' was legally inadmissible to prove 
this fact. That being so, there was un- 
doubtedly a failure of justice in this 
case because the appellant was found 
to be guilty on evidence which could 
not be used against him. 

I should, perhaps, make it clear that 
in my opinion the evidence of the two 
witnesses would be admissible to show 
that the app>eUant deliberately used the 
, receipts knowing them to be forged 
provided it is satisfactorily establish- 
ed from other evidence that they were 
in fact forged. The result is that the 
appellant has not been properly tried 
and the only course is to direct that 
he should be tried again before an- 
other jury. I therefore set aside the 
conviction and sentences and direct 
that the appellant shall be retried for 
the offence with which he is charged 
"before another jury. If the appellant 
is on bail he shall remain on bail 
pending the orders of the Court below. 

K.S. Hetrial ordered. 
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NlAMATUIitiAH AND BENNET, JJ. 

Parbhu Lai Pearey Lai — Applicant. 

V. 

Commissioner of Income- tax — Opposi te 
Party. 

Misc. Case No. 384 of 1933, Decided 
on 23rd November 1934, from reference 
of Commissioner of Income-tax, D/- 21st 
March 1933. 

Income tax Act (1922), Ss. 3 and 2 (6)(a) — 
'Hindu joint family cannot form partnership 
'with another firm — Contract Act (1872), 
S. 239. 

A partnership cannot be formel by an assDcl- 
atioT of a joint Hindu family with another firm: 
1933 All 77. fief. [P 521 C 2J 

iS. K. Var and Din Dayal — iox Appli- 
cant. 

K. Verma — for Opposite Tarty. 

Ninmatullah, J. — This is a reference 
by the Commissioner of Income-tax on 
a direction of this Court on an appli- 
cation made by an assessee. The facts 
are somewhat complicated. There is 
a joint family in Muttra which has 
various firms and one of these firms 
is styled Parbhu Lai Pcarey Lai. This 
firm Parbhu Lai Pearey Lai has been 
in existence with effect from the year 
T932-33. Previous to that there was 


no separation in the joint family and 
the joint family was somewhat loosely 
described as Parbhu Lai Pearey Lai. 
An assessment was made for the year 
1931-32 on the income of yea.r^ and in 
making that assessment the income- 
tax officer of Miittra found in the books 
of the joint family a certain Khata 
called Onkar Mai Babu Lai, Sir account 
which stood as follows: 

Credit Bs. 7R.910-2-9 

Debit Bs. 47.299-14-0 

Profit Rs, 31,610*4 9 


Total Rs. 73,910-2-9. 


Enquiries were made from Bombay and 
it was found that the Bombay firm of 
Onkar Mai Bau Lai liad heavy losses 
during the year under assessment and 
the Muttra joint family Parbhu Lai 
Pearey Lai had also losses. No income- 
tax therefore was assessed on either 
the joint family in Muttra or the firm 
On,kaF Mal-Babu Lai in Bombay, but 
the income-tax authorities have as-^ 
sessed income-tax on what they allege 
to be a firm constituted by the part- 
ners, one partner being the joint family 
Parbhu Lai Pearey Lai in Muttra and 
the other partner being the firm Onkar 
Mal-Babu Lai in Bombay. The tran- 
sactions of this alleged partnership 
show a profit and therefore that profit 
has been assessed to income-tax. Ob- 
jection was taken by Parbhu Lai Pearey 
Lai and those objections were over- 
ruled and Parbhu Lai Pearey L^l also 
submitted an application to the In- 
come-tax Commissioner to make a re- 
ference to this Court. The Income-tax 
Commissioner held that no question of 
law arose as in his opinion there was 
a partnership. This Bench held that 
the decision as to whether there was 
a partnership was a decision on a ques- 
tion of law and that as a question of 
law had arisen under S. 66 (2) the 
.Income-tax Commissioner was bound 
to make a reference to this Court. 
Accordingly this Court selected seven 
of the questions in the application of 
Parbhu Lai Pearey Lai and required 
the Commissioner to make a statement 
on the case. That statement has now 
been supplied. The first of these ques- 
tions is: 

“Whether the association cf the firm Messrs. 
Parbhu L-.il Pcarey Lai of Muttra and of the 
firm Messrs. Onkar Mai Babu Lai of Bombay in 
certain joint truns .ctions in 1029-30 could and 
did form in law a new partnership or a new firm 
within the meaning of S. 239, Contract Act, or of 
any other law.’* 

Learned counsel for Commissioner 
has taken objection to the wordings of 
this question and he alleges that the 
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attention of the Income-tax Commis- 
sioner was not drawn to the import- 
ance of the word “firm ” and that in 
fact Parbhu Lal Pearey Lal of Muttra 
duringr the year in question were not 
a firm, but w’ere a joint Hindu family. 
This in fact has been stated by the 
Commissioner. Learned counsel desired 
further that inquiry should have been 
made in regard to Onkar Mal-Babu Lal 
of Bombay. But we consider that it is 
too late now to raise any point as to 
whether Oukar Mal-Babu Lal area firm 
or joint Hindu family as all along they 
have been described by the Commis- 
sioner and the authorities under him 
as a firm. Therefore the question is 
whether a partnership can be formed 
by an association of a joint Hindu fa- 
mily in Muttra with a firm in Bombay. 
This question of the interpretation of 
the word “partnership” has been al- 
ready before this Court. We may men- 
tion that in S. 3, Income-tax Act, 
income-tax may be charged: 

“on all income, profits and gains cf tho previous 
yoir of every individual Hindu urdlvided family, 
company, firm and other asscciation of indi- 
viduals. 


Tlic only word in this section under 
which the alleged partnership could be 
l>rought is the word “firm.”” In S. 2 
(6) (a> it is stated that “firm”, “part- 
ner” and “partnership” have the same 
meanings rospeetively as in the Con- 
tract .A,ct, 1872. In S. 239, Contract 
Art. it is stated: 

“Partnership is the relation which subsists 
tetwean persons who have agreed to combine 
their procortv, labour or skill in ftomc business 
and to share tho profits thereof between tbom. 
Persons who have entered into a ‘partnership^ 
wit h one another are caUcil coile -tiveiy a firm. 


Nn doubt in the General Clauses Act 
wliir b was in force at tlic time of the 
Contract Act. there was a definition 
whi( h is siiv.ilar to the dcfir.ition in 
General Clauses Act, 10 of 1897. for 
1 he word “per'^on.” This definition in 
S. 3 <39) stales that “person”^ shall 
include any company or association or 
body of indivi liuils, whether incon^o- 
rated or not. If therefore that defini- 
tion were to be applied to the Con- 
tract Act, S. 239, then the argument 
for the Commissioner would be cor- 
rect. It is however provided in S. 3, 
General Clauses Act, that these defim- 
tions should not be applied if there 
is anylhing repugnant in the subject 
or context. In Chap. 11 on partner- 
sliip in the Contract Act there are 
various provisions in regard to the 
death of partners and matters of that 
nature which will clearly not apply to 
a firm. This matter has already been 


considered by a Bench of this Court 
in a ruling reported in 1933 All 77 (1). 
The reference in that case was: 

“Whether having regard to bhedeed of partner- 
ship, dated I6th April 1923, and to other relevant 
evidence on the record, the finding that the 
registered firm Jai Dayal Madan Gopal, Benares, 
is in its corporate capacity a partner in nine 
other firnns be-iring the same name was & legal 
and proper finding.’* 

Both learned Judges held that one 
firm cannot legally be a partner in 
another firm. Learned counsel for the 
Commissioner argued that this ruling 
was in regard to registered firms. A 
firm is registered under S. 26 (a), In- 
come-tax Act, and any firm constituted 
under an instrument o'! partnership 
specifying the individual shares of the 
partnership may apply for registration. 
It will be observed that this provi- 
sion prevents a Hindu family from ap- 
plying for registration as a firm. 

But we arc of opinion that the ruling 
in question does not draw a distinc- 
tion between a registered firm and any 
firm. On p. 1000 the learned Chief 

Justice stated: 

“But if the question were asked whether one 
firm can legally be a partner in another firm 
then I would unhesitatingly proceed to aoswer 
it. There is authority for cho vie v that one firm 
cann tt legally be a partner in another firm.’ 

This passage shows that no irnport- 
ance was attached by their Lordships 
to the point that the firms in that 
particular case had been registered un- 
der the Income-tax Act. We consider 
that we should follow this ruling in 
the present case and we therefore hold 
that no partnership could be legally 
constituted between the Bombay firm 
and the Hindu joint family in Muttra. 
Under these circumstances the answer 
to the first question must be in • the 
negative. This governs all the other 
remaining six questions in the case and 
in our opinion the incorne-tax autho- 
rities have no power to impose a fine 
under S. 25 of the Act, on the ground 
that the alleged partnership did not 
report its discontinuanre. With these 
observations we direct that our opinion 
shall be forwarded to the Income-tax 
Commissioner. We ailow costs to the 
applicant at Rs. 200, for which a certi- 
ficate lias been filed. This covers the 
present hearing and also the former 
hearing. We also assess for the use 
of the department the fees of learned 
counsel for Commissioner at Rs. 150. 

K S. Ortlei- accord in gly. 

1 Jai Dayal Mudan Goual. Jn the matter ot^ 

’ 19a3 All 77=143 i G 390=54 All S16. 
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Kendall. J. 

Secy, of State — Defendant — Appli- 
cant. 

V. 

Firm Narain Das Shy am ia?— Plain- 
tiff — Opposite Parsy. 

Civil Revn. No. 593 of 1934, Decided 
on 25bh February 1936, against order of 
Small Cause Court Judge, Aligarh, D/- 
24th July 1934. 

Railways Act (1890), S. 76 — Plaintiff is 
not absolved from proving that Railway ad- 
ministration is liable for loss or deteriora- 
-tion — If plaintiff proves misconduct or negli- 
gence on part of Railway administration, he 
need not further prove that such misconduct 
has caused loss. 

Section 76 was made by the legislature, no 
doubt, for the protection of plaintiffs who bad 
sudered loss but who were not in a po.^ition to 
prove in what manner the property had been 
damaged or destroyed after it had been consigned 
to the railway, because iu the ordinary course of 
events they are not in a position t) know how 
the loss has been caused. But the Act has not any 
where provided that a plaintiff is absolved from 
the duty of proving that a railway alministra 
tion is liable for causing tbe loss or deterioration 
of tbe g^'ods Under S. 76 if it is clear that the 
damage should have been caused by the miscon- 
duct of the railway servants, It is not necessary 
for tbe pla'ntiff to prove how their misconduct 
had caused the loss. Where the goods which were 
coQsigLed in a damaged condition and remained 
in tbe train for over ten days had deteriorated 
for this reason and not through any misconduct 
and negligence on the part of tbe railway ad- 
ministi atioo: 

Beld: that the railway company was not liable 
in damages. [P £25 C 2] 

Muhammad Ismail — for Applicant. 
Order, — This is an application on be- 
half of the Secretary of State for India 
in Council, through the Agent of the 
Eastern Bengal Railway and the East 
Indian Railway for the revision of an 
order of the Judge of the Small Cause 
Court, Aligarh, in which the suit of 
the oppisite party for Rs. 32 damages 
was decreed. The circumstances are 
stated in the judgment of the trial 
Court. It appears that the plaintiff 
had consigned a number of bags of 
rice for despatch to Aligarh and that 
when the nee arrived at the station 
of destination, damage was foy.nd to 
have been caused to the extent of six 
maunds, and the plaintiff therefore sued 
for compensation to the amount of 
Rs. 30, the value of the rice. 

In decreeing the suit the Judge 
noticed the evidence brought by the 
Railway to prove that the wagon was 
water-tight, and he also noticed that 
in the Risk Form A, which represented 
the contract between the parties, a 


note had been made when the goods 
were despatched that the bags in which, 
the rice was consigned were in a da- 
maged condition; some were resewed, 
others showed signs of probing and 
damp storage, so that they were liable 
to deteriorate in transit. Risk Form A 
is a form that is used when 
goods are already damaged and it 
is one of those forms which 
are known as owner*s risk forms, but 
the Judge in giving the plaintiff a de- 
cree has relied entirely on S. 76, Rail- 
ways Act, in which it is laid down that 
in a suit against a railway administra- 
tion for compensation for deteriora- 
tion of goods delivered to a railway 

administration for carriage by railway, 
it shall not be necessary for the plain- 
tiff to prove how the loss, destruction 
or deterioration was caused. This pro- 
vision was made by the Legislature no 
doubt for the protection of plaintiffs 
who had suffered loss, but who were 
not in a position to prove In wliat 
manner the property had been damag- 
ed or destroyed after it had been con- 
signed to the railway, because in the 
ordinary course of events they are not 
in a position to know how the loss has 
been caused. But the Act has not any- 
where provided that a plaintiff is ab- 
solved from the duty of proving that 
a railway administration is liable for 
causing the loss or deterioration of the 
goods, and from the terms of the con- 
tract it appears that the plaintiff knew 
of the fact that the goods tendered 
to the railway were either in bad con- 
dition or defectively packed and under- 
stood to hold the railway: 

“harmless and free 'rom all responsibility for 
the condition in which the aforesaid goods may 
be delivered to the consignee at destination and 
for any loss arising from the same except upon 
proof that such loss arose from misconduct on 
the part of the railway administraMon's ser- 
vants.'* 

In the present case the plaintiff did 
not prove that the loss or damage to 
the rice had arisen from misconduct 
on the part of the railway administra- 
tion’s servants, and the Judge appar- 
ently believed that he was relieved of 
the necessity of proving this by S. 76 
of the Act. ^ This however only shows 
that if it is clear tliat the damage 
has been caused by the misconduct of 
the railway servants, it is not neces- 
sary for the plaintiff to prove how their 
misconduct had caused the loss In 
t^his case, from the evidence that' was 
before the Court, it seems to be highlv 
probable that the goods which were 
consigned in a damaged condition and 
remained in the train for over ten days 
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had deteriorated for this reason and 
not through imy misconduct and negli- 
gence on the part of the railway admi- 
nistration. At any rate, it is quite clear 
that the learned Judge misdirected him- 
self as to the law in a matter of this 
sort, and that his decision is a result 
of this misdirection. No one has ap- 
peared on belialf of the opposite party 
in this Court. I therefore allow the 
application, set aside the decree and 
order of the trial Court, and <h.rect 
the plaintiff’s suit be dismissed with 
costs in both Courts. 

K.s, Application allowed. 
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; Ga^iga Nath, J. 

Bageshar 2Iisir and others 
dants — Appellants. 

V. 


Defen- 


V • 

Ifdahahir Shulad and anoiho — Plain- 
tiff' and Defendant — Respondents, 

Second Appeal No. 1295 of 1932, De- 
cided on I8th February 1935, from deci- 
sion of Second Addl. Sub-Judge, Jaun- 
pur, D/- 6th July 1932. 

Agra Tenancy Act (iy26), S. 227 — Plain- 
tiff having joint possession No allegation 
of dispossession — Suit for share of profits 


or dispossession — ajuiL — 

against defendant on allegation that defen- 
dant has realised profits from tenants — 

Suit is not cognizable by civil Court. 

Tbo plaintifi bad stated in the plaint that 
ho obtained joint possession and he did not state 
anywhere that he bad been dispossessed All 
that ho said was that the defenoants had r^- 

lisod his slinro of profits from the 

filed a suit in civil Court for joint poise.sion 

"“/W.r't'hrfh'only relief whicb tl,o plain- 

till claimed and to which ho was entitled was 

a decree for his sbaro of profits which according 
to him had been realised by defendants from 
JL tLants and for which he cou d chum and 
obtain relief in tbo revenue Court under S. ..27, 
Ton. Act, and not in the civil Court. 

Hfld- further that the mere fact that the 
plifutUI Chase to add a relief which is «n»eces- 
Lry to the reliefs which can bo granted by the 
revenue Court will not take the cese ou of the 
jurisdiction of the revenue 
193; 1929 All 810. Pel on. fP 52/ u ij 

Lakshmi Saran-iox Appellants. 

Gopaljr Mehroira—iox 
lud«m(?nt.— This is a d^fenda^ts ap- 
pea“aZ arises out of a suit brought 
au^nst them by the plamtiff-respon- 
dlm for joint possession and mepe 
urolits The plaintiff's case was that 
hf defendants Itad realized rent from 
Ure tenants which .were due and pay- 
able to the plaintiff. The defendants 
denied doing so. Defendants 1 nnd 4, 
cm osted the suit and admitted the 
plaintiff's title to the property m ques- 


tion, but pleaded that they (defen- 
dants) had no concern with the pro- 
perty and, as such, they were not ^ble 
to pay mesne profits to the plaintiff. 
Defendant 5 also admitted that the 
parties had been in possession, but he 
contested the amount of mesne pro- 
fits. The trial Court gave a decree 
to the plaintiff in respect of 3/4th of 
the two pies and old share. In appeal the 
learned Additional Subordinate Judge 
decreed the suit for joint possession 
as well as mesne profits. Against this 
decision an appieal has been filed by 
defendants 1 to 4. The chief point for 
consideration is whether the suit was 
cognizable by the Civil Court or not* 
The case of the plaintiff is given m 
paras. 6 and 7 of his plaint para. 6 is; 

‘’The defendants have entered mio wrongful 
possession of the profiorty in dispute, are being 
benefited thereby thereby and are realising rout 
from sub-tenants.*’ 

Paragraph 7 is: . ' 

“The pbiititill bioughb some suits for jurears 
of rent against the sub-tenants in revenue Court, 
wherein the defendants made tbo sub-tenants 
ceb up defence that they had paid the rent 
the defeudants. From this it is quite evident 
that the defeudants have made collections from 
the plaintiff's tenants.” 

Ill para. 4 the plaintiff stated; 

“The plaintiffs claim for possession of the 
proportv in qiiostion was decreed 
1922. and, through Court amin; the P*^*°*'® 

obtained possession of the * 

which the decree was passed, on 2nd June 1923. 

It would appcaj* from the allegations 
in para. 4 that the plaintiff did ac- 
tually obtain joint possession with the 
defendants. There is nothing in the 
allegations made by the plaintiff in 
paras. 6 and 7 which may show that 
the plaintiff has been dispossessed by 
the defendants. The plaintiff’s allega- 
tions amount to simply saying that the 
defend^ts liave been realising rent 
from the tenants which should have 
been paid to the plaintiff. The plain- 
tiff has scrupulously avoided stat- 
ing in the plaint that he has been 
dispossessed from any i>art of the pro- 
perty. It may be mentioned here that the 
property is zamindari and none of the 
parties has been in physical possession 
over any specific portion of the zamin- 
dari property or the sir or khudkasht 
appertaining to it. All the parties are 
jointly in possession. In relief (a) tne 
plaintiff has stated that: . 

“a decree for possession of the property in dis 
put© ppecided at the foot of the plaint may ® 
passed in favour of tho plaintiff against the de- 
fendants,” 

Relief (b) states that: 

Bs. 120on account of damages 
profits for three years next before the date ot 
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inslitutioQ of the suit, ma'* be awarded to the 
plaintiff against the defendants.'* 

The suit is therefore for the recovery 
of rents which were due to the plaintiff 
and have been realized according to 
the^ plaintiff by the defendants. The 
plaintiff has added a relief for posses- 
sion for which he has disclosed no 
cause of action and in respect of which 
he has not even stated that he has 
ever been dispossessed. S. 230, Agra 
Tenancy Act (3 of 1926), lays down 
that : 

“Subject to the provisions of 5. 271, all suits 
and applications of the nature speoified in 
Sch. 4 shall be beard and determined by the 
revenue Courts and no Courts other than a 
revenue Court shall, except by way of appeal or 
revision as provided in this Act, take cognizance 
of any such suit or application, or of any suit 
or application, based on a cause of action in 
respect of which adequate relief could be ob> 
tained by means of any such suit or applica* 
tion.’* 

Under S. 227: 

“A co-sharer may sue another co-sharer for a 
settlement of accounts, and for his share of the 
profits of a mabal or of any part thereof.” 

The plaintiff could have got a relief 
which he seeks in this suit under S. 227, 
Tenancy Act, in the Revenue Court. 
The mere fact that a plaintiff chooses 
to add a relief which is unnecessary 
to the reliefs which can be granted 
by the Revenue Court will not take 
the case out of the jurisdiction of the 
Revenue Court. In 1930 All 193 (1), 
where a relief for an injunction had 
been joined to the other reliefs it was 
held that the mere fact that a per- 
petual injunction has been asked for 
will not take the case out of the juris- 
diction of the Revenue Court. In the 
present case as already stated the 
plaintiff has stated in the plaint that 
he obtained joint possession and he 
does not state anywhere that he has 
been dispossessed. All that he says is 
that the defendants 'have realized his 
share of profits from the tenants. 
Therefore the only relief which the 
plaintiff claims and to which he is en- 
1 titled is a decree for his share of pro- 
fits which according to him has been 
realized by the defendants from the 
tenants and for which, as already 
stated, he can claim and obtain relief 
in the Revenue Court under S. 227, 
Tenancy Act. This view is not without 
an authority. In 1929 All 810 (2), where 
a cosharer in an undivided mahal was 
in actual possession of the property in 
the sense that he was making collec- 

1. Aiianti v. t hb a n du71930 A’iri93=124 I C 

640=62 All 501 (P B). 

2. Bashir Husain v. Mohammad Ali, 1929 All 

810=120 I C 558. 


tions for the whole co-parcenary body, 
it was held that it was not open to* 
another cosharer to institute a suit 
against <him in the Civil Court for* 
joint possession of the property or for 
mesne profits. The proper remedy of 
the plaintiff in such a case was to file 
a suit for profits or for settlement 
of accounts in the Revenue Court. The 
suit is therefore not cognizable by the 
Civil Court. It is therefore ordered 
that the appeal be allowed, the de-- 
cree of the lower Court be set aside 
and the plaint be returned to the plain- 
tiff for presentation to the proper 
Court. As^ this point of jurisdiction 
was not raised by the defendants the 
parties shall bear their own costs of 
this appeal. 

The learned counsel for the resix)n- 
dent relied on 1921 All 112 (3). What- 
ever may have been the doubts wihich 
were dealt with in the case cited by 
the learned counsel they 'have been 
removed and set at rest by the Full 
Bench decision in 1930 All 193 (1). As 
the valuation of this suit was below 
Rs. 200, no appeal lay to the Civil 
Court and consequently S. 268, Tenancy 
Act, does not apply. Permission to 
file a Letters Patent appeal is rejected. 

K.s. Appeal allowed. 

3. Said Unnissa v. Pida Husain, 1921 All 112= 

61 1 C 385. 
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NlAMATUIiliAH. J. 

Bhairon Singh and another — Defen- 
dants — Appellants. 

V. 

P. Ganga Narain and another — Plain- 
tiffs — Respondents. 

Second Appeal No. 1411 of 1934,. 
Decided on 11th February 1935, from 
decision of Addl. Dist. Judge, Cawnpore 
D/- Ist August 1934. 

Evidence Act (1872), S. 69 — Witness pre- 
sent at time of execution — Mentioning attes- 
tor’s name and identifying their signature 
and mentioning that executant signed in hia 
presence ~ Held S, 69 was satisfied and 
mortgage was proved. 

In a suit on a mortgage, the execution of the 
mortgage-deed was denied by the defendant-ap- 
pellants. The mortgagor, the mortgagee and all 
the attesting witnesses had died before the insti- 
tution of the suit. The only evidence which the 
mortgagee produced to prove due execution of 
the mortgage-deed was that of the son of the 
mortgagee, who stated that “I was present at the 
time of the execution of the mortgage-deed R 
and R. A. attested the deed. The scribe Was j' 
petition writer. Ram Singh (executant) signed 
in my presence and that of the attesting wit- 
nesses the witness also identified the signa- 
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tures of the attesting witnesses ; but he did not 
say that they had signed in his presence : 

Held : that all the requirements of S. 69 were 
made out and that the mortgage was proved. 

CP 528 C 2] 

J. C. Mukerji — for Appellants. 

Judgment. — This is a defendant’s ap- 
peal arising from a suit for sale of 
mortgaged property. The e.xecution of 
the mortgage deed was denied by the 
defer dant-appeilants. The mortgagor, 
the mortgagee and all the attesting 
witnesses had died before the insti- 
tulion of the suit. The only evidence 
which the mortgagee produced to prove 
due execution of the mortgage deed 
was tliat of the son of the mortgagee, 
who stated that: 

“I was present at the time of the execution of 
the mortaagC'dced. Ram Sundar and Bam Adbin 
Bajpai attested the deed. The scribe was Abdul 
Karim, petition writer. Rain Singh (executant) 
signed in rny presence and that of the attesting 
witnesses.’* 

The witness also identified the sipi- 
atures of the attesting witnesses: but 
he did not say that they had signed 
in his presence. It is argued that the 
evidence falls short of the require- 
ments of S. 69. Evidence Act. The con^ 
tention is that if no attesting witness 
can be found, it must be proved tliat 
the “attestation” of one of the at- 
tcsiing witnesses, at least, is 
handwriting and tlxat the signature 
the person executing the 
in the hand-writing of the 
and that it is not enough for the 
partv relying on the document to prove 
that' the signature of one at 
tlie attesting witnesses is in his o^ 

h^dwriting" The 

tcriali'orf” 69 "" implies that the 

witness should be an attesting witness in 
Uic sense in which that expression s 
understood in law, that to sa> , 
should be proved tliat the Person pur- 
porting to be an ^“cstmg witness had 
Lr-cp the executant sign or receivea 
acknowledgment from him. 

this view of S. 69 is correct I do not 

think the evidence s^c- 

tiViori of the requirements of that sec 

tion as the witness identified the sigi^- 
tures of the attesting 

view all ihc requirements ot b. oJ are 
made out. Both the ^ourts^lmvc 

arrented the evidence as sumcieiu 
proof of the mortgage deed in suit. 
^ No other question is raised, ^ 
second appeal winch IS dismissed un- 
der O- 41, R- 11' , 

^ g Api^eal atsm-issed. 
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Jadu Duhe — Plaintiff — Appellant. 

V. 

Dasrath Mai and another — Defendants 
— Respondents. 

Second Appeal No. 1186 of 1932, 
Decided on 22nd February 1935, from 
decision o£ Dist. Judge, Ghazipur, D/- 
30bh July 1932 

Agra Tenancy Act (1926), Ss. 132, 138 
and 139 — Mere failure lo take steps under 
Ss. 138 find 139 in time does not bar suit lor 
arrears. 

There is nothing in the provisions of Ss. 18o 
and 139 which may bar a suit for recovery of 
arrears of rent, even if either of the parties fail 
to take necessary atops under Ss. 138 and 139 for 
the division of the produce, where the rent is 
taken by division or for estimate or appraise- 
ment of the standing crops : 1932 -^Ipg^aca] 

K. Verm a and V. D. Bhargava for 
Appellant. 

A. P. Pandey — for Respondents. 

Judgment. — This is a plaintiff’s ap- 
peal and arises out of a suit brougn 
by him against the defendant-respon- 
dent to recover arrears of rent which 
was payable admittedly by division of 
produce. The trial Court decreed the 
suit, but the learned District Judge, 
Ghazipuir, dismissed the suit with a 
finding that the plaintiff had not taken 
necessary steps for the division of the 
produce at the time of the produce. 
Against this decision this appeal has 
b^n preferred. The only question for 
determination is whether the suit lies 
or not. There is no provision in the 
Agra Tenancy Act, which forbids the 
filing of a suit if the necessary steps 
for the division of produce, such as 
are prescribed under Ss. 138 and 139, 
Tenancy Act. are not taken in lime. 
On the other hand, S. 132, Tenancy 
Act, which applies to the recovery of 

arrears of rent lays down: 

“An arrear of rent shall bo recoverable by suifci 
or by distraint or by notice through the tehsil* 
dar in accordance with the provisions of this Act 
or in any one or more such ways.“ 

Sections 138 and 139 provide for the 
procedure to be adopted in case either 
party applies for the division of the 
produce in kind, or for estimate or 
appraisement of the standing crops 
where rent is taken by Estimate or 
appraisement. As already stated there 
is nothing in the provisions of bs. loo 
and 139 which may bar a suit for re- 
covery of arrears of rent even if either 
of the partiies fail to take Tiecessa^ 
steps under Ss. 138 and 139 for the 

rvi nrr>dure where the rent 
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is taken by division or for estimate or 
-appraisement of the standing crops. 
This view is not without an authority. 
In 1932 All 149 (1), it was held that 
whether rent was payable by division of 
the produce and the rent was in ar- 
rears, a suit for the money equivalent 
-of such rent lay under S. 132, Tenancy 
-Act of 1926, and that Ss. 138 and 139 
simply laid down the procedure for the 
deputation of an officer and there was 
nothing in them which could cut down 
the right of suit granted by S. 132. 

The learned District Judge did not 
•enter into the question as to how much 
rent was due by the defendant-respon- 
dent. It is therefore ordered that the 
.appeal be allowed with costs. The case 
be remanded to the lower Court to ad- 
mit it under its original number and 
to dispose of it in accordance with 
law on the evidence on the record. 
The court-fee wiU be refunded as usual. 
Permission to file a Letters Patent ap* 
peal is rejected. 

_K.S. Appeal allowed. 

I. Indarjit Fartap Bahadur Sabi v. Sewak Rai, 

1932 All 149=134 I O 467=54 All 89. 
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(Full Bench) 

Sulaiman, C. J., Bennet and 

Harries, JJ. 

Mohammad Taki Khan — Plaintiff — 
.Appellant. 

V. 

Jang Singh — Defendant — Respondent. 

Second Appeal No 834 of 1933, De- 
cided on I2th March 1935, from decision 
•of Dist. Judge, Fai'iukhabad, D/- 12th 
January i933. 

(a) Evidence Act (1872), Ss. 91 and 92 — 
Term that certain amount is to be paid 
by transferee ' Oral evidence to prove sepa- 
rate contemporaneous agreement that 
amount menitoned will not be paid is not 
admissible. 

Whereunder a written document there is some 
amount still outstanding which under its terms 
has to be paid by the transferee, then it is not 
open to the transferee to produce oral evidence 
to show that there was a separate contemporane- 
ous oral arrangement under which it was agreed 
that this sum would not be payable, for such a 
course would be allowing him to contradict the 
terms of the document and would be contrary 
to the provisions of S. 92: Case laxo discussed. 

[P 634 C 1] 

(b) Evidence Act (1872), Ss. 91 and 92 — 
Mortgagor can prove by oral evidence that 
money sought to have been borrowed has 
•not actually been borrowed — Mortgage. 

So far as the amount of the mortgage money 
as stated in the mortgage deed is concerned, it 
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is always open to the mortgagor to say that he 
had not received the full coaaideration, because 
the admission that so much had been paid by 
the mortgagee to the mortgagor is a mere ack- 
nowledgment of the receipt of the amount paid 
in the past and is therefore a recital as to a fact 
and there is nothing in S. 92, which would debar 
a mortg Igor from saving that alchough he ad- 
mitted having received the full amount, he had 
not in fact received it. On the other hand, if a 
dispute arose as to whether the exact amount 
mentioned in the mortg .ge deed to be paid in 
futhre was the amount agreed to be advanced 
or was more or less, then both pities would be 
estopped from going behind the recital, because 
there would be an implied promise on the part 
of the mortgagee to advance the whole of that 
amount. [P 634 O 2] 

(c) Fraud — Plaintiff fraudulently entering 
into contract in order to cheat third person 
— Fraud succeeded — Plaintiff is estopped 
from alleging his own fraud and setting it 
up as against defendant 

Where a plaintifi comes to Court and wants 
to go back upon the terms of a contract entered 
into by him on the ground that such terms had 
been fraudulently entered by him in order to 
cheat a third person and such fraud has actually 
succeeded, there can be no doubt that the plain- 
tiff would be estopped from alleging his own 
fraud' and setting it up as against the defend- 
ant. ■ [P 534 C 1, 2j 

(d) Practice — Plaintiff cannot place evi- 
dence in Court in alternative. 

Per Bennet, J . — A plaintiff cannot appear in 
a witness box in a Court of law and state in the 
alternative; when it is a question of evidence a 
statement must be precise. [P 536 C 2] 

* (e) Evidence Act (1872), Ss. 91 and 92 — 
Amount « f sale consideration in sale deed is 
term — Noevidenceof oral agreement to vary, 
contradict or add or subtract from sale eon- 
sideration is admissible — Sale — Considera- 
tion. 

The amount of sale consideration is a term of 
deed of sale; when the terms of a deed of sale 
have been proved according to S. 9l of the Act, 
no evidence of any oral agreement or statement 
shall be admitted as between the parties to the 
deed of sale or their representatives for the pur- 
pose of contradicting, varying, ad ling to. or sub- 
tracting from the amount of sale consideration. 

[P 637 0 1] 

^ (f) Evidence Act (1872), Ss. 91 and 92 — 
Acknowledgment of receipt of whole or part 
of sale consideration is not term -Oral evi- 
dence to show amount acknowledged was 
not received is admissible. 

The acknowledgment of receipt of the whole or 
part of the sale consideration iu a deed of sale 
is not a term of the deed of sale and oral evi- 
dence may be given to show that the amount 
acknowledged or any part of it was not received 

CP 537 C l\ 

(g) Evidence Act (1872), Ss. 91 and 92— 
One party tendering oral evidence to prove 
that the amount acknowledged was not re- 
ceived— This does not give right to other 
parly to prove that sale consideration is Isss 
than what is stated in deed. 

Bev Bexinet and Harries, J/.— When one 
party tenders oral evidence to prove that the 
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amoant acknowledged or any part of it was not 
received, this does not give the other party a 
right to produce evidence of any oral agreement 
or statement that the amount of sale considera' 
tion was less than what is entered in the deed 
of sale. [P 537 G 1, 2J 

F. Owen O’ 'Neile^ K. N. Katju and 
Shah Jamil Alam — for Appellant. 

K, Verma and Babu Bam Avasthi — 
for Respondent. 

Snlaiman, C. J. — Tlrrec questions 

have been referred to this 
Bench for answer by the ^ Division 
Bench before which the plaintiff’s ap- 
peal arising out of a suit for sale on 
the basis of a mortgage-deed came up 
for hearing. On 17th August 1926, a 
sale deed was executed by the plain- 
tiff and l\is uncle along with their wives 
in favour of the two vendees includ- 
ing the present defendant. The sale 
deed purported to be for Rs. 11,400, 
out of which a part was paid in cash 
and another part was set off against 
a previous debt and the balance of 
Rs. 5,000 was stated to have remained 
in the hands of the vendees who were 
liable to pay the amount to the ven- 
do-rs. On the same date a mortgage 
deed was executed by one of the ven- 
dees in favour of the plaintiff and 
Ills uncle for tliis suiu of Rs. 5,000, 
under which the mortgagor agreed to 
pay this amount to the two vendors 
and hypothecated his immovable pro- 
perty as security for the amount. There 
was, of course, an admission that this 
sum* w^as due under the contemporane- 
ous sale deed and would be paid later. 
The present plaintiff admits to have 
received some payments and brought 
the suit to recover Rs. 3,300, the ba- 
lance out of Rs. 5,000 which acced- 
ing to him had remained unpaid. Ihe 
defendant set up the defence that the 
urincipai consideration of the sale deed 
ivas not Rs. 11,400 but only Rs. 8.400 
and that the extra sum of Rs. 3,000 
had been entered therein fictitiously in 
order to defeat and delay possible 
pre-emptors. A question arose whether 
It was open to the defendant to adduce 
evidence to show that a part of the 
sale consideration was really fictitions. 
Such evidence w^as allowed by the 
Courts below' and they have come to 
the concurrent finding that this amount 
was in fact fictitious. The first ques- 
tion referred to the Full Bench is: 

“Whettcr evi jence lending to show that the 
con iderU.on f.r the said sale was a lesser sum 
than ib»t i-ta ed in sale-deed of the l/lh Au- 
cust 1026 was admissible.** , 

'VUo onswer to this question depends 
on an interpretation of Ss. 91 and 92, 
Kvidence Act. Under the latter .section 


when the terms of any contract have 
been proved, no evidence of any oral 
agreement is to be admitted as bet- 
ween the parties to any^ such, instru- 
ment or their representatives, “for the* 
purpose of contradicting, varying, add- 
ing to, or substracting from, those* 
terms.” Under proviso 1, however any 
fact which would invalidated any 
such document can be proved and by 
way of illustration it is mentioned that 
want or failure of consideration can. 
be proved. Obviously such want or 
failure of consideration as can be prov- 
ed must be one which would invali- 
date the document. 

There are several cases in support 
of the plaintiff-appellant’s case, which, 
may be first mentioned briefly. In the 
case of 1915 Mad 868 (1), it was laid, 
down that the amount of the price 
agreed to be paid is an essential term 
of a contract of sale and that no evi- 
dence of an oral agreement at variance 
with the provisions of the deed is ad- 
missible. Accordingly the vendor in 
that case was not allowed to show that 
the true sale consideration instead of 
the ostensible amount of Rs. 35,000 
w'as really Rs. 36,000, the extra sum 
of Rs. 1,000 having been agreed to be 
written off after delivery of posses- 
sion. See also the cases of 1923 Cal 
570 (2) and 1930 Mad 659 (3). 

In the case of 1923 All 429 (4). 
Walsh, J., declined to allow evidence 
to be considered w'hich was intended 
to show that the true consideration 
of Rs. 3,000 mentioned in the sale deed 
was in fact Rs. 2,500 only, and he 
thought that an attempt to prove that 
a sale really took place for one sum 
when the deed says that it took place 
for another sum was not 
within the proviso of S. 92 and could 
not be allowed to be made. The learn- 
ed advocate for the defendant had to- 
concede that this case is a d^ct au- 
thority in favour of the plaintiff-ap- 
pellant. He however relies first on cer- 
tain earlier cases in support of his con- 
tention that evidence is admissible. 

In the case of 22 All 149 (5), their 
Lordships of the Privy Council disal- 
lowed oral evidence for the purpose 
of ascertaining the intention of the 


1. Adityam Iyer v. Bama Krishna Iyer, 1915 
Mad 868=21 I C 468=38 Mad 6U. 

2. Annada Charan v. Hargouinda, 1923 Cal 670 


;. Krishna^ ya V. Mohammad Galob Sahib, 1930 
’ Mad 659=124 I O 508. 

T. 141ft. ftinph V. Basdeo Sineb. 1923 All 429 — 71 


5. Bal Kishen Das v. W, P. Legge, (1900) 22 All 
149=27 I A 68=7 Sar 601 (P O). 
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parties to the deeds in qttestion, but 
laid down that the question whether 
the document was an out and out sale 
or whether it was a mortgage by con- 
ditional sale could be decided on a 
consideration of the documents thenif- 
selves with only such extrinsic evi- 
dence of such surrounding circum- 
stances as may be required to show 
in what n^nner the language of the 
document is related to existing facts. 
By the very definition of mortgage by 
conditional sale as now contained in 
the Transfer of Property Act, a trans- 
action which is ostensibly one of sale 
would be a niortgage by conditional 
sale, if there is an agreement to re- 
convey the property. 

In the case of 22 All 370 (6), their 
Lordships of the Privy Council affirm- 
ed the judgment of this Court and ap- 
proved of the proposition that where 
there had been a false acknowledge- 
ment by recital in a deed of sale of 
the payment by the purchaser of the 
consideration money and its receipt by 
the vendor, it is open to the latter to 
prove that no consideration money was 
actually paid. Their Lordships took 
care to point out that S. 92 did not 
indicate that no statement of fact in 
a written instrument was to be con- 
tradicted by oral evidence. Accord- 
ingly when there was a mere acknow- 
ledgment of a receipt of consideration 
it was laid do^vn that there was no in- 
fringement of that section to accept 
proof that by a collateral arrangement 
between the parties, the consideration 
money had^ in fact remained with the 
purchaser in his hands for the pur- 
poses and under the conditions agreed 
between them. These cases therefore 
do not support the contention urged 
on behalf of the defendant. 

But great reliance is placed by the 
learned counsel on the case of 33 All 
340 (7), decided by their Lordships of 
the Privy Council. In that case Ha- 
nifunnissa had executed a document 
which purported to be a sale deed for 
a sum of Rs. *60,000 in favour of her 
daughter and had acknowledged the re- 
ceipt of the entire consideration in the 
deed. She brought a suit on the alle- 
gations that the document was a ficti- 
tious document and that really no in- 
terest in the property had passed to 
the transferee. In the alternative she 
claimed that it was a sale deed, the 
consideration for it had not been paid 

6. S.th Lai Ohand v. Indarjit, (1900) 22 All 370— 

2 T A 03=7 Sar 702 (P C). 

7. Hanif-iinnis<?» V. Faiz-unnissa, (1911) 33 All 

340-=ll I O 398=38 I A 35 (P C). 
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to iher and she should be given a de- 
cree for the full amount. The defen- 
dant on the other hand denied that 
the transaction was a fictitious trans- 
action, but at the same time did not 
admit that it was a sale transaction 
and pleaded that it was a transaction 
of gift under which she was no-t liable 
to pay any amount at all. The trial 
Court did not come to the finding that 
the transaction was wholly fictitious 
and holding it to be a deed of gift, 
dismissed the plaintiff's claim for re- 
covery of the sale price as well. On 
appeal before the High Court only one 
point appears to have been pressed on 
her beh^f, for the judgment of the 
High Court opened with the remark: 

"The only point it volved in this appeal is 
whether or not extrinsic evidence is admissible 
for the purpose of slowing that a document 
which purports to be and is on the face of it a 
deed of sale is in reality a deed of gift." 

The learned Judges came to the con- 
clu 5 ion that the defendant was de- 
barred from showing a different nature 
of the transaction and that S. 92, Evi- 
dence Act, was in her way, and ac- 
cordingly decreed the plaintiff’s claim 
for recoveiy of Rs. 60,000 on the foot- 
ing that it was a sale transaction, 
though not a fictitious transaction. 
When the ^ matter went up in appeal 
before their Lordships of the Privy 
Council, their Lordships thought that 
the decree appealed from could not 
be sustained and were of the opinion 
that the proper course was to remand 
the case to the High Court to be 
dealt with on the evidence. The case 
was accordingly remanded. Another 
Division Bench of this Court then dis- 
posed of the appeal and dismissed the 
suit holding that the transaction was 
one of gift, pure and simple. 

The learned advocate for the defen- 
dant relies on this case strongly and 
urges before us that this is a conclu- 
sive authority that evidence should be 
allowed to show that the siUe con- 
sideration was not what was recited 
in the deed. It should however be 
borne in mind that in that case al- 
though the plaintiff’s case that the do- 
cument was fictitious had apparently 
been abandoned in the High Court 
and was certainly not made the basis 
of the decision by the High Court, 
there was an admission by the plain- 
uff that the whole of the consideration 
had been paid to her and that noth- 
ing ^yas due and owing to her from 
the defendant. The deed on the face 
It It therefore showed that there was 
no longer any pecuniary liability on 
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the transferee at all. The defendant 
took up the same position that there 
was no further pecuniar>^ liability on 
her, but explained this circumstance 
by showing that although there was a 
recital that money had in fact been 
paid, the true fact was that it was 
understood between the parties that 
no money should ever be paid and was 
therefore not paid. The decision of 
their Lordsliips of the Privy Council is 
accordingly no authority for the pro- 
position that where a part of the sale 
consideration is on the face of the 
document still outstanding and . is 
agreed between the parties to be pay- 
able in future, it is open to the ven- 
dee to show that that sum was a fic- 
titious amount. 

This Piivy Council case was follow- 
ed by a Division Bench of this Court 
in the case of 1914 All 298 (8). In 
that case the ostensible sale considera- 
tion stated in the deed was Rupees 
40,000 but the vendor had admitted 
receipt of Rs. 37,600 and had acknow- 
ledged payment in the deed; the ba- 
lance of Rs. 2,400 was to be paid in 
cash at the time of the registration.. 
The vendor however brought the suit 
for recovery of Rs. 24,874 out of the 
sum of Rs. 37,600 on the allegation 
that although it liad been admitted 
in the deed that the sum liad been 
paid, it had in fact not been paid. 
The defendant turned round and al- 
though denying liability to pay this 
amount pleaded that this sum had been 
fictitiously entered in the deed and 
that it was wrongly stated to have 
been paid, the true fact was that it 
was never intended between the par- 
ties that it should be paid and that ac- 
cordingly it had not been paid. The 
Bench purporting to follow the decision 
of their Lordships of the Pnvy Coun- 
cil held that such evidence was admis- 
sible. One of the reasons suggested 
was that where a plaintiff i-s allo^yed 
to go back upon the recital m the 
the deed, the defendant is also en- 
titled to produce oral evidence in sup- 
port of her own allegations. It is not 
possible to admit oral evidence on any 

Inch equitable ground. 
whether evidence is adniissible or not 
is a legal question which is to be de 
cided on the proper 

the relevant sections of the Indian 
Kvidence Act. 

Under S. 91 when the terms of a 
contract have been reduced to the form 
of a document, no evidence ca n be gi- 

9 Chuni Uibi v. Bas^nti Bibi, 191‘1 All 293=2*1 

1 C 6C1=36 All 537. 


ven in proof of terms of such con- 
tract except where secondaiy evidence 
of its contents is admissible. It fol- 
lows that if the contract between the 
parties has been reduced to the form 
of a. document, they cannot be allow- 
ed to set up any other contract at 
variance with the terms of the docu- 
ment. 

Section 92. Evidence Act, provides 
that w’here a contract has been enter- 
ed into between two parties and cer- 
tain terms have been reduced to the 
form of a document, then neither par- 
ty, with certain exceptions, can be al- 
lowed to go back upon the Avritten 
document and either contradict, vary, 
add to or substract its terms. Both 
parties must be tied down to the 
agreement which they chose to reduce 
into writing. The exceptions are con- 
tnined in the various provisions. The 
section therefore prevents a party from 
var>"ing the terms of the document in 
a way which would be contrary to its 
plain language, but where other evi- 
dence is sought to be produced in or- 
der to invalidate the document itself, 
then, of course, there is no prohibi- 
tion because obviously the invalidation 
of a document is not a variation of 
its terms, but its very negation. 

Where the dispute is as to whether 
the transferee had agreed to pay 
Rs. 5,000 or Rs. 3,000 in future the 
agreement is certainly a part of the 
terms of the document and contains 
a promise of the transferee and there- 
fore an obligation and liability on him 
to pay the stated amount. On the 
other liand, where the dispute is as 
to whether a sum of Rs. 5,000 stated 
to have already been paid and received 
was in fact Rs. 5,000 and not a 
smaller sum of Rs. 3,000, the ques- 
tion is one of fact and relates to the 
exact amount which was paid and re- 
ceived. Substantially this is no 
of the terms of the contract, for there 
is now further obligation on the trans- 
feree to pay the stated amount, in 
reality the question what was the ac- 
tual amount paid in the past, i- c., 
the recital of the amount said to nave 
been received, is not very material it 
both parties admit tliat_ that amount 
is no longer due. A recital as to the 
past payment is a recital of a fact 
and therefore is no estoppel against 
the person who made the admission. 
There is only a presumption agamst 
him arising out of his admission, but 
that presumption is by no means con- 
clusive or irrebutable. On the otiier 
hand, where there is a promise to pay 
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a certain amount in future, k is by 
no means a statement of a fact which 
may be shown to be incor- 
rect, but is the undertaking 
of a ILabihty under a written 
document whieh cannot be allowed to 
be departed from. By trying to show 
that the recital is wrong, the party is 
merely trying to show that it made 
a wrong admission; while by attempt- 
ing to show that the amount promised 
to be paid was different he is attempt- 
ing to alter one of the conditions in 
the deed which still remains to be 
fulfilled. It seems to me that there is 
under this section no prohibition 
against the party to a document res- 
training him from trying to show that 
a statement of fact contained in 
the document was in reality not true, 
but there is a prohibition against 
him from attempting to show tliat 
one of the essential terms of the docu- 
ment which creates an existing liabi- 
lity on him was wrong, and therefo-re 
not binding upon him. If the admis- 
sion has been obtained by means of 
fraud, force or misrepresentation or is 
in any other way invalid, It i.s open 
to the party aggrieved to have the 
document set aside, in which case it 
would fall to the ground on account 
of its invalidity, but a party cannot 
accept a part of the document and its 
terms and repudiate the other parts- 
Where a defendant says that the trans- 
action in question was not a sale but 
a mortgage or that it was not a sale 
but a gift, he is attempting to show 
that the true nature and character of 
the transaction was different from 
what it ostensibly was. He need not 
necessarily be varying its terms pro- 
vided such terms can be gathered from 
the documents in existence and, as 
laid down by their Lordships, from the 
■surroundirg circumstances showing the 
relation to existing facts. But where 
a party admits that a transaction was 
of the nature and character as appears 
from the document, but wishes to 
show that the consideration still pay- 
able was less or more than what was 
entered therein, he is accepting the 
transaction in part and trying to al- 
ter another part of it. Such a course 
is certainly not open to the party. 

Speaking personally for myself, I 
think the case of 33 All 340 (7) de- 
cided by their Lordships of the Pri- 
vy Council could not be distinguished 
in 1914 All 298 (8). It is suggested 
that the distinction was tliat in that 
ease the plaintiff had at first alleged 
that the transaction was wholly a fic- 


titious one, though at a later stage 
that position was actually abandoned. 
It would, to my mind, have made no 
difference even if she had brought a 
suit on the simple allegation that the 
sum of Rs. 60,000 was due to her 
on the sale deed, for the defendant 
would still have been allowed to prove 
<that what she had admitted to have 
received and therefore admitted was 
not due from the defendant was in fact 
not due because it had never been 
agreed to be pkaid. Their Lordships no 
doubt sent the case back for decision 
on the merits. But I would take it 
that their Lordships meant that the 
case should be decided on the evidence 
which the High Court had declined to 
examine, thinking that S. 92 was a 
bar, that is to say evidence relating 
to the question as to whether the 
transaction was a gift transaction that 
is such that there was no consideration 
outstanding. When the case came back 
to the High Court, the only point that 
was considered was whether the trans- 
action was a gift or a sale and the 
finding being in favour of the defen- 
dant, the suit was dismissed. Had the 
further question as to whether the 
transaction was a fictitious one also 
arisen, the enquiry would not have 
been confined to these natures of the 
transaction only. It was on taking this 
view of the Privy Council decision that 
the Division Bench in the case of 1914 
All 298 (8), allowed evidence to 

be given to show that part of the 
consideration which had been admitted 
by the plaintiff in that suit to have 
been received and therefore no lon- 
ger due was in fact no longer due 
though on the ground that it had been 
understood that nothing would be 
payable at all. In view of the deci- 
sion of their Lordships of the Privy 
Council, I am unable to hold that 
this view was in any way erroneous. 

At the same time I am clearly of 
the opinion that the case of 33 All 
340 (7) did not decide the wider ques- 
tion that it is open to the defendant 
to show that the consideration men- 
tioned in the sale deed was fictitious 
oven though there was under the deed 
an existing liability on the defendanit 
to pay such an amount. The distinc- 
tion to my mind is this: Where the 
written document purports to show 
that property was transferred by one 
party to the other and tliat there was 
no longer any further liability on the 
latter to pay any amount to the for- 
mer and goes on to add that this is 
so because the additional amount which 
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the latter was liable to pay had al- 
ready been paid previously, then the 
defendant is entitled to say that there 
was a contract of transfer of the pro- 
perty and that property passed from 
one to the other and further to agree 
that there was no longer any liabi- 
lity on him to pay any additional 
amount, but may say that the reason 
why there is no longer any liability 
on him is not that the amount stated 
to have been paid previously was in 
fact paid, but tliat it had never been 
agreed upon that it would be paid 
at all and was therefore not paid. 
The dispute between the parties whe- 
ther the amount which was admitted 
by one party to have been paid and 
was therefore not due or whether it 
was agreed by both the parties not 
to be payable and was therefore not 
payable, does not raise any question 
of the existing rights and liabilities bet- 
ween the parties under the document, 
but merely recites a past event. I 
therefore do not consider that there 
is any attempt to vary the terms af- 
fecting the rights and liabilities of the 
parties, if it is tried to be shown tliat 
the recital of the past event was 
slightly inaccurate,’ although the effect 
of the document was the same as ap- 
pciirs from it. 

In the present case however the 
sum of Rs. 5,000, was expressly stated 
to be still due from and payable by 
the vendees. Indeed, they executed a 
separate mortgage deed in order to 
secure this amount. To allow one of 
the vendees now to go back upon this 
covenant would be to allow them to re- 
pudiate their liability to pay Rupees 
5,000 which under the document, they 
were bound to pay. I do not consider 
that such a covenant is a mere reci- 
tal of a fact which can be shown to 
be wrong; it would really be var>'ing 
the terms of the document if evidence 
to show the contrary were permitted. 

I have therefore no hesitation in 
holding that where under a written 
document there is some amount still 
outstanding wlrich under Its terms lias 
to be paid by the transferee, then i! 
is not open to the transferee to pro- 
duce oral evidence to show that there 
was a separate contemporaneous oral 
arrangement under which it was agreed 
that this sum would not be payable, 
for such a course would be allowing 
him to contradict the terms of the 
document and would be contra^ to the 
provisions of S. 92, Evidence Act. The 
second question referred to the ruU 
Bench is: 


“Whether evidence tending to show that the 
mortgage ol the 17th August 1926 was foe a 
lesser sum than that stated in the mortgage 
deed of that date was admissible.” 

So far as the amount of the mort- 
gage money as stated in the mortgage 
deed is concerned, it is always open 
to the mortgagor to say that he had 
not received the full consideration, be- 
cause the admission that so much had 
been paid by the mortgagee to the 
mortgagor is a mere acknowledgment 
of the receipt of the amount ]^id in 
the past and is therefore a recital as 
to a fact and there’' is nothing in 
S. 92, which would debar a mortgagor 
from saying tliat although he admit- 
ted having received the full amount, 
he had not in fact received it. 'On 
the other hand, if a dispute arose as 
to whether the exact amount mention- 
ed in the mortgage deed to be paid 
in future was the amount agreed to 
be advanced or was more or less, then 
both parties w’ould be estopped from 
going behind the recital, because there 
would be an implied promise on the 
part of the mortgagee to advance the 
whole of that amount. 

The present defendant in my opi- 
nion is not debarred from producing 
oral evidence in this case because of 
the terms entered in the mortgage 
deed, but the bar is really created bv 
the execution of the sale deed, for 
in my opinion he is entitled to say 
that the money sought to have been 
borrowed by him had not in fact been 
borrowed though he cannot be allow- 
ed to say that the balance of the sale 
consideration was not for Rs. 5,000. The 
third ouestion referred to us is: 


‘‘In any ©vent whether it was open to the de- 
endanc respondent to say that the sums stated 
a the two douimenta wore not the true sums 
laviuR regard to the fact that it was his case 
hat the consideration in the sale deol was io" 
orrootly stated in o’‘dcr dishonestly to defeat 
he possible rights of a third person.” 

In view of the answers given to the 
irst two questions, as to which all 
us are agreed, though perhaps tor 

different reasons, it is not 
to answer the third question, lucre 
LS the further difficulty that f^^ts have 
not been gone into by the Courts be- 
low as to whether any person was in 
fact defrauded. Where a plaintiff comes 
to Court and wants to go back upon 
the terms of a contract entered in- 
to by him on the ground that si^n 
terms had been fraudulently e^te^d 
by himself in order to cheat a thira 
person and such fraud has actu^I^y sue 
cceded. there can be no doubt t^ 
the’ plaintiff would be estopped from 
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I alleging his own fraud and setting it 
nip as against the defendant. The ques- 
tion whether a defendant can in simi- 
lar circumstances be allowed to plead 
that the terms were fraudulent and 
that accordingly he may be allowed 
to show that there was a fraud be- 
cause the plaintiff was also a party to 
it, may be a different question. It is 
however unnecessary to answer it in 
this case. 

Beraiet, J. — I am in agreement with 
the replies of the Hon’ble Chief Jus- 
tice in the negative to questions 1 and 
2 referred to this Full Bench and I 
also agree that question 3 need not 
be answered, I desire to add some 
remarks in regard to the ruling of a 
Bench of this Court in 36 All 537 
(8). On p. 544 it is stated: 

“The main contention of the learned advocate 
for the appellant (defendant) was that if the res- 
pondents (plaintiffs) are entitled, as they un- 
doubtedly are, to go behind the recital and ad- 
mission in the deed and prove that the entire 
consideration ha^ not been paid, it is open to the 
appellant to produce oral evidence as to the true 
nature and extent of the co astderation.'* 

In that case the plaintiffs sued for 
the alleged balance of the purchase 
money although the sale deed acknow- 
ledged payment in full. This could be 
done under S. 92, proviso (1), Evi- 
dence Act, as this allows proof of 
want of consideration and it is to be 
noted that Ss. 91 and 92 do not deal 
with the question of mere receipts or 
acknowledgments that consideration 
was received. The defendant in reply 
desired to produce oral evidence tliat 
the sale consideration was less than 
that stated in the sale deed. On p. 
547, Chamier, J., stated what he con- 
sidered was the reason for the de*- 
cision of their Lordships of the Privy 
Council in 33 All 340 (7), as follows: 

“In some of Iho cases the decision rests upon 
a ground which applies as much to one kind of 
case a^ to the other, namely, that if one party 
to a deed allege and proves that the considera- 
tion. the receipt of which was acknowledged in 
the deed, did not pass, the case falls within the 
fiist proviso to S 92 of the Evidence Act, and 
the other party is at liberty to prove what the 
real consideration was. It appears to me that 
it must have been upon this ground that their 
Lordships of the Privy Council admitted the 
evidence tendered by the defendant in that 
/-jase.** 

He further held: 

“On the authorities I would hold that as the 
respondents (plaintiffs) have alleged and proved 
that the whole of the consideration receipt of 
which is acknowledged in the deed did not pass, 
the appellant is entitled to produce oral evidence 
in support of her allegations.'’ 

The late Banerji, J., held on p. 549 


in regard to the ruling of their Lord- 
ships of the Privy Council quoted: 

“Their Lordships of the Privy Council re- 
versed this decision and held that oral evidence 
could be given by the defendants to prove the 
real nature of the transaction. Apparently their 
Lordships were of opinion that the cace| would 
come within the first proviso to S. 92. I am un- 
able to distinguish the present case from the 
principle of the ruling above mentioned. In 
view of thit ruling I must hold that the appel- 
lant is entitled to produce oral evidence to prove 
her allegations." 

It is clear therefore that both the 
learned Judges in this case admitted 
oral evidence for the defence because 
they considered that the case was 
covered by the ruling of their Lord- 
ships of 33 All 340 (7). Now in the 
ruling of their Lordships to which re- 
ference was made no reasons have 
been given for the decision. Their 
Lordships merely state on p. 341: 

“Their Lordships thick the decree appealed 
from cannot be sustained. They are of opinion 
that the proper course will be to remit the case 
to the High Court to be dealt with on the evi- 
dence." 

I consider that if this ruling of their 
Lordships is to be taken as an autho- 
rity for a proposition of law then that 
proposition of law must be applied to 
a case where the facts are similar. 
Is it correct to say that the facts 
in 1914 All 298 (8), cannot be distin- 
guished from the facts in 33 All 340 
(7)? The facts of the case before their 
Lordships of the Privy Council are 
quoted in some greater length in the 
report of the judgment of this Court 
in 27 All 612 (9), and I have also 
referred to the paper book of this case 
which was before their Lordships of 
the Privy Council. In para. 3 of the 
plaint it was set out : 


“After the death of Kunwar Abdul Ghafuc 
Khan, Abdush Sh*kur Khan, son of the plain- 
tiff, became a great prodigal and profligate per- 
son and always compelled the plaintiff to give 
her money by exercising undue influence on her. 
Therefore under a pretence to protect herself 
against his undue influence, the plaintiff ex- 
ecuted a fictiDious sale deed on the 27th day of 
September 1889, in respect of the property men- 
tioned below, in favour of all the three defend- 
ants (who were minors), merely with a view to 
change the names, by entering Rs. 60,000 in it as 
the amount of consideration." 

These defendants were the defen- 
dants first party, the daughter of the 
plaintiff and her grandson and grand- 
daughter. The first relief asked for 
was the recovery of possession of the 
property and a declaration that the 
document of 27th September 1889 had 
no effect and that the defendants have 
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thereunder acquired no right in the 
property claimed. The second relief 
was: 

“If the Court does not think it proper to 
award possession of the property claimed to the 
plaintiff, it may pass a decree in her favour for 
Rs. 60, boo the amount of consideration entered 
in the sale deed, etc.” 

The main case therefore of the plain- 
tiff was that the document in question 
was a fictitious document. The plead- 
ing of the contesting defendants, who 
were transferees from the persons in 
favour of whom the document had been 
executed, was that the transaction was 
indeed fictitious in the sense that it 
was not a sale deed but that there 
was a transfer by way of gift. The 
finding of the trial Court was that 
the transaction amounted to a gift, 
and the suit of the plaintiff was dis- 
missed. The plaintiff appealed to the 
High Court, and the first ground of 
appeal set out in the memorandum 
was: 

“Because upon the evidence it has been fully 

established that the deed of sale dated -iTtb Sep- 
tember 1889 was fictitious and not a 

real transaction, and that no transfer of property 
took place thereunder. “ 

and the second ground set out that 
the plaintiff continued in possession of 
the property, and the third ground^ set 
out chat in the absence of conside- 
ration and transfer of possession the 
said deed was invalid and void under 
the Muhammadan Law. It was only 
when we come to the sixth ground 

tliat the claim was put fonvard: 

“Because in any case ihc Covirt below ought 
to have decreed the claim for the consideration 
of the sale claimed in the suU.’* 

There is nothing whatever to show 
on the record that the appallent-plam- 
tiff abandoned her first three grounds 
in the memorandum of appeal. It is 
true that the judgment of this Court 
contained in 27 AU 612 (9), begins by 

stating: , . 

“'1 he only point involved in this appeal is 

whether or not extrinsic evidence is admissible 
for the nurpo-c of showing that a document 
whiwh purports to be and is on the face of it a 

deed of sale is in reality a Heed of gift. 

Now it is impossible to say tWiat 
were the reasons which induced their 
Lordships of the Pnvy Council to al- 
low oral evidence in this because 

their Lordships considered that this 
was not a case in which any general 
principle should be laid down, and for 
that reason apparently they did not 
formulate their reasons. It is 
fore in my opinion an extension of the 
doctrine of this Particular ^se to ap- 
ply it to a case such as 1914 All z98 
(8), where the conditions which I have 


set out do not exist. It may^ have 
been that their Lordships considered 
that where the plaintiff herself set out 
in the plaint that the document was- 
a fictitious document she could not at 
the same time claim that under S. 92,, 
Evidence Act, the defendant was de- 
barred from proving what the real na- 
ture of the transaction was. It is to- 
be noted that in S. 92 the language- 
used is : 

‘ When tho terms of any such contract, grant 
or other disposition of property or auy matter- 
required by law to be reduced to the form of a 
document have been proved according to the- 
last section, no evidence of any oral agreement 

etc.»» 

Now, in S. 91, the last section, it 
is laid down, that: 

“When the terms of a contract or of a grant- 
or of any other disposition of property have been 
reduced to the form of a document and in all 
cases in which any matter is required by law to- 
be reduced to tho form of a document no evi- 
dence shall bo given in proof of the terms of such 

contract, grant or other dispos tion oi property 
or of su h matter except tho document itfelf . 

In a case where a party produces 
a document and relies on the docu- 
ment to prove the terms of a trans- 
action of the nature stated in these- 
Ss. 91 and 92, then that party may 
claim the protection of these sections* 
and say that it is not open to the 
opposite party to produce oral evi- 
dence, contrary to the sections. But 
it would be obviously a different pro- 
position to state that where a plain- 
tiff produces a document and alleges 
it to be fictitious, at the same time 
the plaintiff can rely on these sections 
for preventing oral evidence by the 
opposite party of the real nature of 
the transaction. Some argument was 
made tliat a plaintiff might be allow- 
ed to make a pleading in the alter- 
native as was done in this case. That 
may, possibly be so, but in my opi- 
nion a party cannot give evidence m 
the alternative. The sections relate to 
the case of where a document has been 
proved. I do not consider that a pon- 
tiff can appear in a witness-box in a 
Court of law and state in the alter- 
native: “I e.xecuted this document as 
a genuine sale’* and also “I executed 
this document merely as a fictitiou 

document.” . . 

When it is a .question of evid^ce 

a statement must be precise, 
plaintiff e.xecuted the document. U 
within her knowledge whether she m 
tended to be. a genume transfer or 

merely a fictitious document. ^ • j 

she can olace her evident 

in “ the alternative before the Court. 
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stating at the same fime that the 
document was both genuine and fic- 
titious. It is not possible for me to 
sa>’ that these \yere considerations 
which weighed with their Lordships of 
the Privy Council in the case of 33 
All 340 (7), but I can and do point 
out that these considerations were pre- 
sent in that case and that there were 
no similar considerations present in the 
case of 1914 All 298 (8). It is pre- 
cisely because in the latter case those 
considerations were not present that I 
consider that that ruling is incorrect 
in assuming that the facts in that 
ruling were similar to the facts in the 
ruling in 33 All 340 (7), apart from 
the alleged authority in the ruling of 
their Lordships of the Privy Council. 
The ruling in 1914 All 298 (8) does 
not set out any definite authority for 
the proposition it lays down and it 
does not attempt to show how the 
proposition which it lays down can be 
brought under the terms of S. 92, Evi- 
dence Act. As I have indicated the 
ruling of their Lordships of the Privy 
Council can be brought under the 
terms of that section but the ruling 
in 1914 All 298 (8), cannot in my opi- 
nion be brought under S. 92, Evidence 
Act. For these reasons I consider that 
the extension of the doctrine of their 
Lordships of the Privy Council to a 
different set of circumstances by 1914 
All 298 (8) is an extension which should 
not be followed by this High Court. 

As a result I consider that the fol- 
lowing three propositions of law are es- 
tablished, and I understand that my 
learned brother, Harries, J., agrees 
with thern all and that the learned 
Chief Justice agrees with the first two: 
fl) The amount of sale consideration 
is a term of a deed of sale. When 
the terms of a deed of sale have 
been proved according to S. 91, Evi- 
dence Act, no evidence of any oral 
agreement or statement shall be ad- 
mitted as between the parties to the 
leed of sale or their representatives 
for the purpose of contradicting, va- 
rying, adding to, or substracting from 
the amount of sale consideration. (2) 
The acknowledgment of receipt of the 
whole or part of the sale considera- 
tion in a deed of sale is not a term 
of the deed of sale and oral evidence 
may be given to show that the amount 
acknowledged or any part of it was 
not received. (3) When one party ten- 
dors oral evidence to prove that the 
amount acknowledged or any part of 
it was not rec^ved, this does not give 
the other party a right to produce 


evidence of any oral agreement or 
statement that the amount of sale con- 
sideration was less than what is en- 
tered in the deed of sale. 

Harries, J. — I agree that the ques- 
tions should be answered in the man- 
ner indicated by the Hpn’ble Chief 
Justice. The price stated in a sale deed 
is in my view a term of the contract 
and that being so, it is not open to- 
either party to tender oral evidence 
with a view to showing that the price 
stated in the sale deed is greater or 
less than the actual price agreed bet- 
ween the parties. 


It has been urged before us how- 
ever that the decision of their Lord- 
ships of the Judicial Committee of the 
Privy Council in 33 All 340 (7) does^ 
allow a party to give oral evidence 
to vary the price stated in a writ- 
ten contract. The facts in that case 
were peculiar and exceptional. Both 
parties to the sale deed admitted that 
there never was a sale at all and that 
the sale deed as such was a pure- 
ly fictitious document. It was common 
ground that the deed in no sense re- 
presented the transaction between the 
parties and that when the deed- was 
executed there was no intention on the 
part of either of the parties to enter 
into a contract of sale. In those cir- 
cumstances their Lordships of the Ju- 
dicial Committee of the Privy Coun- 
cil held that oral evidence could be 
admitted to show what was the real 
nature of the transaction between the 
parties. As pointed out by my learn- 
ed brother, Bennet, their Lordships 
give no reason for their decision and 
in my judgment the decision must *be 
confined to the particular facts of that 

agree with the Hon’ble 
Chief Justice and my learned brother 
Bennet that the case of 33 All 340- 
(7), is no authority for the general 
proposition that a party may tender 
oral evidence with a view to show- 
ing that the price stated in a con- 
tract is not the true price. 


/\ii (8) a 

Jjivision Bench of this Court purport- 
ed to follow the case of 33 All 340‘ 
(7), In that case the vendor tendered 
evidence to show that, though it was 
stated in a sale deed that the con- 
sideration had been paid, it had not 
m fact been so paid. In those circum- 
smnees It was held that it was open 
to the other party to the contract to 
sl^w that the price stated in the sali^ 
deed was not the true price aereed 
between the parties. The statement 
that the money has been receiveT"s 
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^ mere statemenl; of fact and is in no 
way a term of the contract. That be- 
ing iso oral evidence may be adduced to 
contradict such a statement of fact, 
as the admission of such evidence in 
no way contravenes the provisions of 
S. 92, Evidence Act, which deals only 
with evidence tending to contradict, 
vary, add to, or substract from the 
terms of a contract, grant or other 
disposition of property. It is difficult 
however to understand why in a case 
where one party to a contract is en- 
titled to tender oral evidence to con- 
tradict a statement of fact contained 
in a written contract, the other party 
to the contract should be entitled to 
give evidence which is made inadmis- 
sible by S. 92, Evidence Act. In my 
judgment there is notliing in the case 
of 33 All 340 (7) to warrant the view 
taken by the Bench of this Court in 
1914 All 298 (8) and I agree with my 
learned brother Bennet that this latter 
case cannot be regarded as good law 
and should not be followed. In conclu- 
sion I desire to add that I agree Avith 
the three propositions of law enunciat- 
ed by my learned brother Bennet in 
the concluding portion of his judgment. 

By the Court. — The answer to the 
first question is in the negative. The 
answer to the second question is that 
it is not open to a mortgagor to say 
that the mortgage transaction was not 
for the sum stated therein, but it is 
open to him to show that he had not 
in fad received the full amount of 
the mortgage money. The third ques- 
tion remains unanswered. 

K.S. Questions answered* 
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(Full Bench) 

SDIjAIMAN, C. .T , KeNDALTj and 

Bachhpad Singh, JJ. 

Pt. Shiam LaZ— Plaintiff — Appellant. 

V. 

Abdul i?ao/— Defend ant— Respondent. 

Second Appeal No. 1149 of 1930, De- 
cided on 18th February 1935, from deci- 
sion of Dist. Judge, Bareilly, D/- 16th 
April 1930. 

(a) Limitation Act (1908), Sch 1, Art. 2 
— “In pursuance of any enactment m^ns 
acting in conformity with enactment-Per- 
son honestly believing that he is 
under some enactment is protected — But 
where he prelends that he is so acting end 
kn<»ws that he should not act under that 

enactment, Art. 2 does not apply. 

Tbo expression Mn pursuance of any enact- 

uiont’ in Art. 2 must be interpreted as moaning 
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acting in conformity with an enactment, and not 
merely pretending to act or acting under coloar 
of such an enactment. Where a person honestly 
believes that he is acting under some enactment 
he is protected. But where a person merely 
pretends that he was so acting and knows that 
he should not act under that enactment, he can- 
not be said to be acting in pursuance of any 
such enactment: Case law discussed. 

[P 541 0 2] 

(b) Criminal P. C. (1898), S. 44 — If police 
officer concocts false story and repoits false 
story he does not come within Limitation 
Act, Sch. 1, Art. 2. 

A police officer would certainly not be acting 
in pursuance of S. 44, Criminal P. C., if be con- 
cocts a purely false story and then makes a 
report of such a false story, knowing it to be 
false. It would therefore follow that where a 
defendant has done an act or omitted to do an 
act. knowing that be bad no ground whatsoever 
for so acting or omitt ing to do an act, be does 
not come within the purview of Art 2. It the 
defendant wore to satisfy the Court that at the 
time when he made the report he acted honestly 
on some information received, be would be 
protected, even though the report might turn 
out to bo absolutely false but not so to the 
knowledge of the defendant. [P 541 O 2] 

D. Malik — for Appellant. 

Muhammad Ismail — for Respondent. 

Judgment. — This is a plaintiff’s ap- 
peal arising out of a suit for damages 
on the ground that the defendant, a 
police constable, who cherished a 
grudge against the plaintiff, made a 
false report on 28th August 1927 at 
the police station stating that the 
plaintiff was leading a riotous mob. 
It was not till 15th March 1928 that 
this first information report was pro- 
duced in Court when the plaintiff be- 
came aware of its existence. The suit 
was filed on 28th August 1928. The de» 
fendant in addition to denying the al- 
legation that there was any malice or 
bad faith on the part of the defen- 
dant and denying that the report was 
false, further pleaded tliat the claim 
was barred by limitation. Both the 
Courts below have applied Art. 2, LL- 
miiation Act, and dismissed the claim, 
without going into the question of whe- 
ther the defendant liad, in fact, act-; 
ed in good faith ■ or not. The case 
came up in second appeal before a 
learned Judge of this Court, who re- 
ferred it to a Bench of two 
Judges which then referred this case 
to a Full Bench. In Engliaiid where 
the question of interpretation of a si- 
milar statute containing the words 
“act done in pursuance of an enact- 
ment,” has arisen, the view 'lias been 
invariably expressed that the defendant 
cannot seek the protection of the en- 
actment unless he shows that he act- 


1935 


I 

Shtam LiaIi V. Abdul Baof (FB) Allahabad 639 


ed in good faith. In 6 Q B 724 (1) 
Lord B?ackbum remarked: 

^ ha« long beet] decided that snch a provi- 
sion a* that contained in this section is intended 
to protect persons from consequences oC commit- 
ting illegal acts, whick are intended to be done 
nnder the authority of an Act of Parliament, 
but which by some mistake are not justified by 
the terms and cannot be defended by its provi- 

I agree that if a person knows that 

ho has not, undor a statute, authority to do a 
certain thing, and yet intentionally does that 
thing he canot shelter himself by pretending 
that the thing was done with intent to carry 
out that statute.** 

We may also refer to Halsbury’s 
Laws of England, Vol. 23, p. 344, para. 
965, where rulings on the interpretation 
of the corresponding section of the 
Public Autho'i'ies Protection Act 
(18?3'^ are mentio’^ed. Soe also 109 E R 
453 (2). In 4 M I A 353 (3), at p. 
379, their Lordships of the Privy Coun- 
cil observed: 

“Our books actually swarm with decisions 
putting a contrary construction upon such 
enactments and there can be no rule more firmly 
established than that if parties bona fide and 
not absurdly believe that they are acting in 
pursu'^nce of statutes, and according to law, 
thev are entitled to the special protection which 
the legislature intended for them, although they 
have done an illegal act.’* ^ 

In the Indian Limitation Act of 
1871, Art. 2 ran as follows: 

“For doing or for omitting to do, an act in 
pursuance of any enactment in force for the time 
being in British India ** 

Taking the Article in its strict li- 
teral sense, it might well have been 
contended that the statute would have 
no application unless the act was done 
in strict pursuance of the enactment 
in force, and accordingly where the 
action was in c.xoess of the power con- 
ferred by the statute, the Article of 
the Limitation Act would have no ap- 
plication. But the view expressed con- 
sistently was that even if the action 
is in excess of the powers conferred 
by the statute, there would be the 
protection provided the action was in 
good faith. For the first time in 1877 
the language of the article was slightly 
changed and ran as follows: 

“For compensation for doing, or for omitting 
to do. an act alleged to be in pursuance of any 

enactment in force for the time being in British 
Indi «.*’ 

The words “alleged to be” were add- 
ed, which 'had not appeared in the 
previous enactment, and yet the Courts 
did not conriier that the introduction of 

1. Selmes v. Judge, (1871) 6 Q B 724. 

2. Smith V. Shaw, (1929) 109 E R 45.3, 

3. Richard Spooner and Bomanjee Nowrojee v. 
Juddow. (1846-50) 4 M I A 353=6 Moo P O 257* 
=1 Sar 863 (P C). 


these^ new words liad made any sub- 
stantial change in the law as it had 
stood before. In the case of 124 P 
R 1881 (4), it was laid down that the 
words “^eged to be in pursuance of 
any enactment” must be reasonably 
construed, and that the person who 
seeks to take advantage of the shorter 
period of limitation must show that 
he liad reasonable ground for justi- 
fying his action under the particular 
enactment on which he then relied and 
not arbitrarily asserted or thought so, 
i. e., he must in short have assumed 
to act in the honest exercise df a 
supposed statutory power. The same 
view was re-affirmed in the case of 
65 P R 1886 (5), and it was laid down 
that to bring a suit under tlie above 
article, it is requisite for the defen- 
dant to show that he acted with ordi- 
nary <^re and intelligence, and honest- 
ly believed his act to be in pursuance 
of an enactment for the time being 
in force. The same view was also as- 
sumed in the case of 105 P R 1886 
(6). In the Bombay High Court also 
a Division Bench of that Court in the 
case of 25 Bom 387 (7), relying on 
the English authorities already quot- 
ed held that where the person seek- 
ing the protection of the Act cannot 
claim that his conduct 'has any rela- 
tion to the “execution of the act” if 
he knowingly and intentionally acts in 
contravention of its provisions, he 
would not be entitled to the protec- 
tion if he did not act bona fide. 

In the case of 26 All 482 ( 8 ), Art. 

2 was not applied by the High Court, 
but Art, 28 was applied, because it 
was considered that there was a spe- 
cial provision applicable to illegal Is- 
sue of warrant of distress whereas 
Art. 2 would be a general article only. 

Our attention has not been drawn 
to any ruling in India between 1877 
and 1908 in which it was ever held 
that the defendant is entitled to the 
protection of Art. 2 even if he act- 
ed dishonestly and in bad faith, know- 
ing that he 'had no right to act un- 
der any enactment. In 1908 the new 
Limita tio n Act wa s enacted and Art. 

4. Ganosh Dass v. O. F. ElTi^tT (1881) 124 P R 


^ (18R6) 65 

G. Jai Ram v. Gurmukh Singb, (1886) 105 P R 


7. Ranchordas Moorarji v. Municipal Commia- 

^oner City of Bombay. (1901) 26 Bom 387=3 
Bom L R 158. 


0 904) 26 All 462=1 A L J 195=1904 AW N 

vF0« *1 
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2 was reproduced exactly as it was 
in the Act of 1877. There is accord- 
ingly a fair presumption that the le- 
gislature accepted the interpretation 
put by the Courts on the language of 
Art. 2, as it had stood in the Act 
of 1877. 

Even under the new Act there is 
plenty of authority for the view that 
where a person acts dishonestly, know- 
ing that he has no right to proceed 
under any enactment, he cannot bring 
himself within the scope of Art. 2: 
See 16 O C 211 (9), 72 P R 1909 (10) 
and 37 Bom 101 (11). 

The learned advocate for the resp>on- 
dent relies on the case of 1918 All 
63 (12). No doubt in that case the 
Bench expressed the opinion that for 
the purposes of Art. 2, 'it was not 
absolutely necessary that the defen- 
dant in doing or omitting to do the 
act should bona fide believe that he 
was acting correctly and in accord- 
ance with law. But the actual facts 
of that case were such that this gene- 
ral observation was not actually caill- 
ed for. In that case an Amin, who 
had been ordered to sell a certain pro- 
perty at auction, was proceeding to 
sell it in accordance with the provi- 
sions of the Code of Civil Procedure. 
The plaintiff’s case was that he ten- 
dered the amount of the decree, but 
the Amin refused to take the money 
and proceeded to sell the property. 
The complaint therefore was that the 
the defendant had omitted to perform 
a duty which had been imposed up- 
on him by the Code of Civil Proce- 
dure, while he was acting in pursu- 
ance of that Code. It was in these 
circumstances that the Bench held that 
however improperly the defendant 
might have acted in refusing to take 
the money the suit was governed by 
Art 2, Limitation Act, and no ques^ 
tion of the good faith of the defen- 
dant arose. The case therefore is dis- 
tinguishable on the ground that there 
the plaintifi had admitted that the de- 
fendant was purporting to proceed 
under the Code of Civil Procedure, 
th ugh he had omitted to romp’y with 
one of its provisions making it in- 
cumbent upon him to accept the money 
when tendered. _ 

0. Waliullah v. Raj Bahadur, (1913) 16 O C 211 

= 211 0 420. 

10. Richard Watpon and G. IJ. Gibbons v. ^luni- 
cipal Corporation of Simla, (1909) 72 P R1909 
=2 I G 819 = 108 P L R 1909. 

11. Phondu Dagdu v. Secy, of State, (1913) 87 
I Bom 101=17 I C 67.3. 

12. Mukat Lai v. Gopal Sarup, 1918 AH 63 — 48 

I C 815=41 All 219. 
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The case of 1926 All 538 (13) does 
not directly decide this point. Art. 2, 
Limitation Act, was actually not ap- 
plied to that suit which was held to- 
be governed by S. 326 (3), Municipa- 
lities Act. In the case of 1932 All 16 
(14), Art. 2, Limitation Act, was ap- 
plied to a case where the District 
Judge had found that the defendant 
had a bona fide belief that he had a 
legal right to act, and had also found 
that the defendant 'had in fact such 
legal authority. There the Sub-Inspec- 
tor, who apparently had cherished some- 
rnalice against the plaintiff, arrested 
him on a complaint made by a per- 
son who was present on the spot and 
was prepared to identify the plaintiff.. 
Having arrested him he also 'liandcuffed 
him and took him to the police sta- 
tion. The District Judge had come to- 
the conclusion that the Sub-Inspector 
had not e.xcecded his powers and had 
authority both to arrest the plaintiff 
and also to handcuff him. It was in 
these circumstances that the Bench 
held that the mere fact that the Sub- 
Inspcrtor had a previous malice against 
the plaintiff would not deprive him of 
the protection of Art. 2, Limitation 
Act. because he obviously acted under 
S. 51, Criminal P. C., and was justi- 
fied in acting under that section. In 
the judgment emphasis was laid on 
the fact that there was a finding of 
the District Judge that the defendant 
had a bona fide belief that he had 
the legal right to act and that he had 
such legal authority. This case is there- 
fore no authority for the proposition 
that even where the facts are false 
to the knowledge of the defendant, he 
can seek shelter behind the provi- 
sions of Art. 2. 

The language of the article is no 
doubt very unhappy, and the use of 
the ambiguous words “alleged to be” 
causes considerable difficulty. On the 
one hand, the learned advocate for the 
plaintiff contends before us that these 
words are a mere superfluity, and 
have no special significance, an-d ac- 
cordingly much attention lias not been 
paid to those words in the various 
judgments delivered by the Indian 
Courts. He urges that these words 
must mean doing or omitting to do 
an act as alleged by the plaintiff. On 
the other hand, the learned advocate 
for the respondent contends that these 
words must mean “alleged” at the 

13. Municipal Board of Benares v. Behari Lai, 

3926 All 638=95 I 0 1030=48 All 560. 

14. Shariful Hasan v. Lachmi Narain, 1932 .All 

16=135 I C 658. 
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tme of the commission or the omis- 
sion of the act, i. e., alleged by the 
defendant. That the words do not mean 
alleged by the plaintifiF in the plaint 
or alleged by the defendant in the writ- 
t^ statement is clear from the deci- 
sion of their Lordships of the Privy 
Council in the case of 1927 P C 72 
(15), where the Canal authorities had 
<ut the bank of a canal to avoid ac- 
cident to an adjoining railway and not 
to the canal itself, and in consequence 
thereof the plaintiffs* adjacent mills 
had been damaged, it was held by their 
Lordships of the Privy Council that 
Art. 2 was not applicable, as the act 
alleged was not done in pursuance of 
any enactment. Their Lordships point- 
ed out that it was quite clear that 
upon the plaintiffs’ showing that was 
an act which the defendants performed 
at their own hands, and which, so far 
as the statutes were concerned, they 
did not seem on the statement con- 
tained in the plaint in a position to 
justify. Their Lordships pointed out 
that Art. 2 should not be applied as 
nf it were proved against the aver- 
ment of the plaintiffs, and tliat there 
should be an enquiry' as to whether 
the action was done for any purpose 
of protecting the canal or as alleged 
hy the pl^ntiffs only for the purpose 
of protecting the r^way and letting 
the water away. The case was accord- 
ingly remanded to the Lahore High 
Court for a further investigation. 

The question is certainly not free 
from difficulty, and we are alive to 
the danger of persons who profess to 
act in the exercise of powers con- 
ferred upon them by enactments be- 
ing harassed by frivolous suits and 
called upon to establish their good 
faith in some cases. At the same time 
it would be unfair to concede exemp- 
tion to persons who, knowing that 
there is no ground for any such ac- 
tion, invent a false story and profess 
to act under some enactments by abus- 
ing its provisions. It seems to us that 
although the words chosen by the le- 
gislature are not happy, their intro- 
duction was intended to obviate the 
difficulty of the article being inter- 
preted too strictly. Taking it literal- 
ly, it \vas not wide enough to cover 
the case of a person who in good 
faith liad acted in pursuance of an 
enactment, when it was found later 
on that he liad exceeded his powers. 
To protect such person it was neces- 
sary to widen the scope of the Arti- 

15. Punjab Cotton Press Co., Ltd , v. Scev ^of 

State, 1927 P C 72=103 I C 1 (P C). 


cle and give him protection where, al- 
though the power was exceeded, he 
still acted in good faith and honest- 
ly believed that he was acting in puir- 
sui^ce of the enactment. But the ad-, 
ditional words should not be interpret- 
ed as implying that the legislature has 
shortened the period of limitation irz 
favour of persons who, knowing the 
falsity of the facts, did an act or 
omitted to do an act in order to harm 
another person. As in England, the 
expression “in pursuance of any en- 
actment” must be interpreted as mean- 
ing acting in conformity with an en- 
actment and not merely pretending to 
act or acting under colour of such an 
enactment. Where a person honestly 
believes that he is acting under some 
enactment he is protected. But 
where a person pretends that 
'he was so acting and knows 
that he should not act under 
that enactnient, he cannot be said to 
be acting in pursuance of any such 
enactment. No doubt under S. 44, Cri- 
minal P. C., it is the duty of every 
person to make a report to the po- 
lice of the conomission of certain spe- 
cified offences, but there is no such 
duty cast upon a citizen, much less 
on a police officer, to make such a 
report when no facts exist. He would 
certainly not be acting in pursuance 
of S. 44, Criminal P. C., if he con- 
cocts a purely false story and then 
then makes a report of such a false 
story, knowing it to be false. It would 
therefore follow that where a defen- 
dcint has done an act or omitted to 
do an act, knowing that he had no 
ground whatsoever for so acting or 
omitting to do an act, he does not 
come within the purview of Art. 2. 
It is only defendants who have acted 
honestly, although they might have 
exceeded the actual power conferred 
upon them by an enactment who 
would be protected. Of course, where 
It is established that the act done was 
in strict accordance with an enactment 
^ere would be an obvious protection. 
But even where the power was ex- 
ceeded, there would be protection in 
f.ases of good faith and bona fide be- 
lief. We are therefore of opinion that 
although the language of the section 
IS unhappy, there is no good ground 
tor departing from the view which had 
been expressed under the old Act and 
m support of which there is a nre- 
ponderance of authority in India. 


XI Liic uvieriaant were to satisfy the 
Court that at the time when he Ltde 
the report he acted -honestly on somi 
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.information received, he would be pro- 
tected, even though the report might 
turn out to be absolutely false but not 
so to the knowledge of the defendant. 
We accordingly allow this appeal and 
setting aside the decrees of the Courts 
below send the case back to the trial 
Court through the lower appellate 
Court for disposal according to law. 

K.s. Appeal allowed. 
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Niamatullah, J. 

Salig Bam and others — Defendants — 
Appellants. 

V. 

{Bahu) Gauri Shankar Tandan — 
Plaintiff — Respondent, 

Second Appeal No. 47 of 1933, Decided 
on 27th February 1935. from decree of 
Dist. Judge, Mainpuri, D/-lOth Decem- 
ber 1932. 

Mortgage — Usufructuary mortgage — If 
mortgagor is not entitled to any kind of 

possession, mortgagor is not entitled to sue 

trespasser for possession — Only mortgagee 
can do so— If he fails to sue for more than 
12 years his right is extinguished— Right 
accrues to mortgagor only from date of 
redemption — Limitation Act (1908), S. 28 

Adverse possession. , • j < 

If the mortgagor is not entitled to any kind of 
possession or enjoyment of the mortgaged pro- 
perty during the continuance of the usufruc- 
tuary mortgage, the mortgagor is not entitled to 
sue a trespasser for possession. It is the mort- 
gagee alone who can do so, and if the mortgagee 
does not care to bring such suit for more than 
12 years. S. 28, Lim, Act. operates to extinguish 
the mortgagee’s title to the property^ in posses- 
sion of a trespasser. The mortgagor s right to 
sue for possession accrues for the first time when 
after redemption he is unable to take possession 
of part of the mortgaged property which he finds 
to be in possession pf trespasser, who domes his 
title to it. Ho becomes entitled to sue the 
trespasser when he redeems the property and is 
opposed by the trespasser It is clear that the 
period of limitation for his suit is 12 years to be 

reckoned from the date of redemption, and the 
trespasser’s possession would not become ad- 
vorse to him till after redemption : 191* 
Z3i(FB)Foll. [P543C2J 

S P. Sinha—iot Appellants. 

Gopalji Mehrotra—lox Respondents. 
Judgment. — This appeal has ansen 
from a suit brought by the respondent 
for recovery of possession of plots bd. 
64. 68 and 69 and for demolition ot 
certain constructions ^de by de- 

fendants on those plots. The 
tiffs' case was that /^^ove men- 

tioned plots were included m his za- 
mindari which was in possession of a 
usufructuary mortgage for a consider- 


abl-e length of time, that 'he redeerrijed 
the mortgage in 1928 and found the de- 
fendants to be unlawful possession of 
portions of the aforesaid plots the ^t- 
ter having constructed certain build- 
ings, such as “sahdari, latrine, etc.^ 
thereon. The suit was brought on 19th 
June 1931, so that there could be no 
question of limitation If the plaintiff’s 
cause of action accrued when he re- 
deemed the usufructuary mortgage. 
The defence was^ that many of the 
buildings in question in the case were 
not situate in any of the plots above 
referred to, that the defendants made 
the constructions, that might be found 
to be situate in those plots, with the 
permission of the usufructuary mort- 
gagee 30 years before the suit. Li- 
mitation and adverse possession were 
also pleaded apparently on the ground 
that the cause of action for the pre- 
sent suit arose when the constructions 
were made. The plaintiff was also said 
to be estopped by acquiescence in not 
objecting to the constructions when 
they were made. 

A Commissioner was appointed by 
the trial Court. According to his re- 
port, a well and the northern portion 
of the sahdari” were outside the plO'ts 
claimed by the plaintiff, and the con- 
troversy was limited to the southern 
portion of the ‘‘sahdari,” 5 “karis” of 
land and part of a “chabutra” and a 
“chappar,” etc., which, according to the 
Commissioner’s report, were situate in 
one or other of the plots already re- 
ferred to. Both the Courts below found 
that the plaintiff was not estopped by 
any acquiescence, as the defendan'ts 
constructed the buildings in dispute 
with their eyes open and in full know- 
ledge and disregard of the plaintiff’s 
right. No question of estoppel by ac- 
quiescence was argued in second ap- 
peal. Both the Courts below found ttot 
the defendants failed to establish that 
they had made the constructions with 
the permission of the mortgagee. The 
lower appellate Court expressed the 
opinion that the defendan«ts made tho 
constructions without obtaining the 
mortgagee’s permission, but the mort- 
gagee did not care to institute a suit 

for ejectment. 

As regards limitation and adverse 
possession, both Courts held that ad- 
verse possession against the mortga- 
gee is not adverse possession against 
the mortgagor, who can institute a s^it 
for possession against a tresp^s^ 
within 12 years after redemption. This 
view was controverted by the learri- 
ed advocate for the appellant in sewOnd 
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appeal. It was argued, on the autho- 
rity of 1914 Mad 334 (1), that adverse 
possession against the mortgagee miight 
^so be adverse against the mortgagor 
if a trespasser takes possession in de- 
nial of the mortgagor’s right. Certain 
observations occurring in that case, are 
strongly relied upon but in my opi- 
nion they should not be divorced from 
the facts of the case which was one 
in which the mortgagor had sued for 
a declaration of his right 'during the 
subsistence of a usufructuary mortgage. 
The defendants in that case had tres- 
passed into a house which had been 
mortgaged by the plaintiffs for a term 
of 20 years. The plaintiffs sued for 
a declaration of their right, reckoning 
limitation from a certain date. It was 
aJleged that the plaintiffs* cause of ac- 
tion had arisen on a prior date. The 
questions referred to the Full Bench 
were: (1) Where a trespasser dis- 
possesses a mortgagor in possession 
(the mortgage being simple), or a 
mortgagee in possession (where the 
mortgage is usufructuary), is such pos- 
session of the trespasser adverse 
against the simple mortgagee in the 
one case or against the mortgagor who 
is not entitled to possession in the 
other case? (2) Whether a fresh cause 
of action for a suit for declaration 
of title arises from each distinct de- 
nial of the plaintiff’is title so long as 
the title itself is not lost, or whether 
there cannot arise any new causes of 
of action based on new denials of ti- 
tle after the first denial. 

The answer given by the Full Bench 
was : 

“Possession may be adverse, but whether it 
is so or not in any case will depend upon the 
facts of each case. . . 

The question whether the possession 
of a trespasser who dispossesses a 
mortgagor in possession is adverse 
against a simple mortgagee does not 
arise in the case, and we express no 
opinion with regard to it: 

“ As the cause of action in this case arose only 
in 1908. the second question, whether afresh 
cause of action arises from each distinct denial 
of the plaintifl's title, also does not arise in the 
case, and we express no opinion with regard 
to it/* • 

In the body of the judgment the 
Full Bench stated with reference to 
certain cases that: 

“ an equity of redemption may be lost by ad- 
verse possession, but for that purpose it is not 
sufficient for a trespasser who has ousted a 
morlgapee to prove that possession is held on an 
exclusive title, without also showing that it was 

1. Periya Aiya Ambalam v. bhunmugasundaram 

1911 Mad 331=22 1 C 015=38 Mad 90i) (Fli). ’ 


acquired and retained with an assertion of an 
adverse title to the knowledge of the mortgagor.*^ 

It se-ems to me that the question 
whether the right of the mortgagor is- 
lost by the adverse possession of a 
trespasser for more than 12 years dur- 
ing the continuance of the usufructuary 
mortgage depends upon the terms of 
S. 28, and Art. 144, Sch. 1, l^imita- 
tion Act. S. 28 provides that at the 
determination of the period limited to 
any person for instituting a suit for 
possession of any property his right 
to such property shall be extinguish- 
ed. Under Art. 144 limitation begins 
to run when possession becomes ad-r 
verse to the plaintiff. If the mortga- 
gor is not entitled to any kind of pos- 
session or enjoyment of the mortgaged 
property during the continuance of the 
usufructuary mortgage, the mortgagor 
IS not entitled to sue a trespasser for 
possession. It is the mortgagee alone 
who can do so, and if the mortgagee 
does not care to bring such suit for 
more than 12 years, S. 28. Limitation 
Act, operates to extinguish . the mort- 
gagee’s title to the property in pos- 
session of a trespasser. The mortga- 
gor’s right to sue for possession ac- 
crues for the first time when after re-' 
demption he is unable to take pos- 
session of part of the mortgaged pro- 
perty which he finds to be in posses- 
sion of a trespasser, who denies his 
title to it. He becomes entitled to sue 
the trespasser when he redeems the 
property and is opposed by the tres- 
passer. It is clear tl^t the period of 
nmitation for his suit is 12 years to 
be reckoned from the date of redemp- 
tion and the trespasser’s possession 
would not become adverse to him till 
after redemption. Cases in which the, 
mortgagor is entitled to some sort of! 
enjoyment of the mortgaged property J 
in spite of the usufructuary mortgage 

^ different footing. Again, 
clitterent considerations apply where a 

question of limitation arises in a suit 
tor declaration. Failure to sue for de- 
claration within time docs not involve 
the extinguishment of the plaintiff’s 
title, as S. 28 is applicable only to* 
cases in which the plaintiff is entitl- 
ed to sue for possession and fails to 
do so within the period of limitation 

li's suit- In my opinion 
the lo%ver Courts have rig*htlv heir! 

that the plaindffs suit is not bawd 
by limitation The appeal fails, and is 
dismissed with costs. Leave to appeal 
under the Letters Patent is graS?ll 

-Appeal dismissed. 
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Sulaiman, C. J. and Bennet, J. 
Bhajjan Kewat — Defendant — Appel- 
lant. 


V. 


Plaintiffs — Res- 


Baghu and others— 
pendents. 

Letters Patent Appeal No. 43 of 
1933, Decided on 22nd January 1935, 
against order of Collister, Puisne J., D/- 
6th October 1933 

(a) Agra Tenancy Act (1926), S. 3 (2), (8) 
and (15)— Holding.’ 

Under S. 3. sub Ss5. (2). (8) and (15) land oc- 
cupied by a grove is a holding Tvitbin the mean- 
inc of the Act and the grove- holder is a tenant. 

^ [P 544 C 2] 

(b) Agra Tenancy Act (1926),^ Ss. 230 and 
121 — Suit for declaration of title properly 
maintainable in Revenue Court — Suit for in- 
junction restraining rival tenant from as- 
serting his right or interfering with posses- 
sion brought in civil Court — Defendant 
claiming title only as grove holder — Held 
suit was not cognizable by civil Court. 

In order to determine whether the suit is 
cognizable by the civil Court the allegations in 
-the plaint have to be examined. 

Where plaintiff would have properly brought a 
suit for declaration of their title in the Revenue 
Court but they brought a suit in the civil Court 
for an injunction restraining a rival tenant from 
asserting his right or interfering with his (plain- 
tiff s) possession and the defendant was admit- 
tedly claiming title to the grove only as a grove- 

holder : • u 

Beld : that the suit was not cognizable by the 

civil Court and that the plaint should be re- 
turned for presentation to proper Court. 

[P 5*5 U IJ 

jM'ukhtar Ahynad for Appsllant. 

Shiva Prasad Sinha — for Respon- 

■ dents. 

Sulaiman, C. .J- — This is a 

dant’s appeal out of a suit tor 

an injunction restraniing the defendants 
from interfering with the plaintiffs 
possession over certain groves. In the 
nlaint it was stated that the property 
in dispute consists of three groves 
with trees in a village wluch belong 
lo the plaintiffs’: that the defendant? 
ancestors were aUo\yed to plant three 
trees with the permission of the plain- 
Was’ ancestors, and on the strength 
of their claim to these three trees the 
defendants got their ’^^es entered m 
respect of the three groves as grove- 
holders- it was further alleged tliat 
there was a dispute between the par- 
ties a ycair before the suit and the de- 
fendants were ready to 
sion over the groves and ass^t their 
own right, and tliat the plaintiffs ^de 
an attempt in the Revenue Court for 
thc rectification of the papers but thal 


they ultimately withdrew the applica- 
tion and brought the present suit. The 
defendants put fonvard the case that 
they themselves were the grove-hol- 
ders. Both the Courts below decreed 
the plaintiffs’ claim for an injunction 
on the merits, holding that the groves 
belong to the plaintiffs. On appeal that 
decree has been affirmed by a learned 
Judge of this Court. In the Courts be- 
low no plea as to want of ju>risdic- 
tion in the civil Court was taken, but 
such a plea was raised before tlie 
learned Judges of this Court, and has 
been disallowed. The case is undoubt-, 
edly governed by the new Agra Tenan-' 
cy Act, of 1926. Under S. 3, Sub-Ss. 
(2), (8) and (15) land occupied by a 
grove is a holding within the meaning 
of this act and the grove-<holder is a 
tenant. 

Section 230 of the Act confers exclu^ 
sivc jurisdiction on Revenue Courts in 
respect of all suits of the nature spe- 
cified in Sch. 4, and bars the juris- 
diction of the civil Court. The expla- 
nation makes it further clear that if 
adequate relief might be granted by 
the Revenue Court, then it is imma- 
terial whether the relief actually ask- 
ed from the civil Courts is or is not 
identical with that which the Revenue 
Court could have granted. We have 
therefore to see whether the present 
olaintiffs by framing a suit properly 
could have obtained an adequate relief 
from the Revenue Court. 

The civil Court cannot grant a de- 
cree for injunction without first deter- 
mining the plaintiffs’ title and sub- 
stantially giving the plaintiffs a de- 
claration that they are the grove-hol- 
ders and that the defendants are not. 
A suit for a declaration of right as 
a tenant during the continuance of a 
tenancy lies in the Revenue Court un- 
der S. 121 of the Act. Under Sub-S. 
(2) of that section not only the land- 
holder but any other person claiming 
to hold through the land-holder can 
be joined a party. It is therefore ob- 
vious that the present plaintiffs could 
have brought a suit for a declaration or 
.title in the Revenue Court against the 
land-holder, impleading the present de- 
fendants. No doubt the relief whicli 
they could have got would not 'have 
been identical with the relief for m- 
junction which they are claiming ui 
the civil Court, but, in our opinion, 
adequate relief could have been obtain- 
ed when a declaration of right 
secured from the Revenue Coup. 

a suit for an injunction restraining a 

rival tenant from asserting his Ti^nt 
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or interfering with the co-tenants* 
possession were cognizable by the ci- 
vil Court, the result would be that 
.almost all suits for declaration of ti- 
ttle by a co-tenant would lie in the ci- 
\dl Court, if instead of claiming a re- 
lief for declaration the plaintiff chooses 
to claim a relief for injunction. 

No doubt in order to determine whe- 
ther the suit is cognizable by the ci- 
vil Court, we have to examine the al- 
legations in the plaint, but those al- 
legations themselves disclose the fact 
that the defendants are not claiming 
title to this grove in any capacity 
other than tliat of grove-holders. There 
is no suggestion that they claim to 
'be the proprietors or mortgagees of the 
-groves. On the other hand, their names 
•are admittedly recorded in the revenue 
papers as grove-holders and it is on 
the strength of such entry that they 
•are resisting the plaintiffs’ claim. They 
^re, in our opinion, persons claiming 
through the land-holder within the 
meaning of S. 121, of the Act. It has 
■been held by this Court that on a pro- 
per interpretation of S. 268 of the Act, 
the provisions of that section do not 
a.pply to a case where an appeal would 
not have Iain to the District Judge, 
if the suit had been filed in the Re- 
venue Court. 

Wc therefore allow this appeal and 
setting aside the decrees passed in the 
-case, order that the plaint be return- 
ed to the plaintiffs for presentation to 
the proper Court. As the point was 
not raised in the Court below, the 
parties would bear their own costs in 
Iboth the Courts below, and the de- 
fendants will have their costs of both 
the hearings in this Court and the 
■-plaintiffs will bear their own costs. 

Appeal allowed. 


lant. 
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Niamatullah and Adlsop, JJ. 

Mt. Qudsia Jan— Plaintiff — Appel- 


V. 

Zahid Tlicsain and others — Defendants 
—Respondents. 

Misc, Case No. 512 of 1934. Decided 
on 9th January 1935, from order on refer- 
ence by Commissioner of Allahabad Divi- 
sion. United Provinces, D/- 24th Septem- 
ber 1934. 


(a) Agra Tenancy Act (1926), S. 267 

Conflicting opinions by Revenue Court and 
by single Judge of High Court — Reference 
•under S. 267 can be made to Bench in High 

193-J A/69 S: 70 


Court — Previous opinion - of single Judge is 
no bar. 

A single Judge of the High Court sitting in 
appeal or revision from the order of a subordi- 
nate civil Court is a civil Court within the 
meaning of S. 267. For the purposes of S. 267, 
Agra Tenancy Act, it does not matter that doubt 
as to jurisdiction arises from conflicting opinions 
expressed by a Court of Appeal, even the High 
Court in the exercise of its jurisdiction as a civil 
Court and by the Revenue Court. Once there 
is a doubt created by conflicting orders of civil 
and revenue Courts, the special jurisdiction of 
the High Court conferred by S, 267 can be in- 
voked and can be exercised with the result 
stated in sub-S. (6), S. 267. Hence where con- 
flicting opinions are entertained by the revenue 
Court and by a single Judge of the High Court, 
a reference can be made to a bench of the High 
Court and the judgment of the single Judge is no 
bar. [p 646 C 1, 2] 

(b) Agra Tenancy Act (1926), S. 99 — Ex- 
proprietary tenure — Suit against cosbarer 
for share of profits is cognizable by civil 
Court. 


A. suic against cosnarers in an exproprietary 
tenure for share of the profits is cognizable by a 
civil Court; 1935 All 271, FoZZ. [P5l6C2] 

Hyder Mehdi — for Applicant. 

A. P. Dube — for Opposite Party. 

Judgment. — This is a reference un- 
der S. 267, Agra Tenancy Act, by the 
Commissioner, Allahabad. The plain- 
tiff instituted a suit against his co- 
sharers in an exproprietary tenure, in 
the Court of the Munsif, Allahabad, 
for his share of the profits. The Mim- 
sif returned the plaint for presentation 
to the Revenue Court, holding that 
the suit was within the exclusive juris- 
diciion of the latter Court. The plain- 
tiff appealed to the District Judge who 
took a contrary view and held that 
the suit _ l^d been rightly instituted 
in the civil Court. A second appeal 
was preferred to this Court and came 
up for hearing before a learned Single 
Judge who treated the appeal as revi- 
sion on the ground that no appeal lay 
to this Court. That learned Judge held 
that the suit was cognizable by the 
Revenue Court as held bv the Mun- 
sif. Accordingly he set aside the Dis- 
trict Judge’s order and restored that 
of the Munsif. The plaintiff then pre- 
•jilted his plaint in the Revenue Court* 
The Assistant Collect or before whom 
the suit came on for hearing, dismiss- 
ed It on the ground that the Revenue 
CJourt had no jurisdiction. The plain- 
tiff went in appeal to the Court of 
the Commissioner who has made the 
present reference under S. 267 Ao-n 

1 ^ r"! , • ■ of opinion that 

the learned Commissioner had adont- 

cd the^ proper procedure in view of 

Uie opinion expressed by a learned 

Single Judge of this Court. ^ 
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It is argued by the learned advo- 
cate for the defendants tliat the or- 
der of the learned Single Judge of 
this Court already referred to is a bar 
to this Bench taking a contrary view 
and that whatever may be the cor- 
rect law on the subject, it must be 
held for the purposes of this case that 
the Revenue Court has jurisdiction. 
We are unable to accede to this con- 
tention. S. 267, Agra Tenancy Act, 
has been enacted to meet the require- 
ments of cases in which conflicting opi- 
nions are entertained by civil and 
Revenue Courts as regards the pro- 
per forum. The opening words of that 
'Section make it perfectly clear that.* 
here either a civil or a Revenue Court is in 
doubt \vbether it is competent to entertain any 
suit, application, or appeal, or whether ir should 
direct the plaintiff, applicant or appellant, to 
flic Ihe same in a fourt of the ol her de^cri ption, 
the Court may submit the record, with a state- 
ment of the reasons for its doubt, to the High 
Court.” 

The Commissioner did entertain ^ a 
doubt and has submitted the case with 
his own opinion to the effect that the 
•suit is cognizable by the civil Court. 
Sub-S. (4), S. 267 further provides 
that : 

“On any such reference being made, the High 
Court may order the Court either to proceed 
with the case or, to return the plaint, application 
or appeal for presentation to such oth^r Court a^s 
it inav declare to be competent to try the same.” 

Sub-scciion (5) contains the maiida- 

torv provision tliat. 

“The order of the High Court shall be final 
and binding on all ‘ ourt* ‘=^ubord inate to it.” 

1 That a Single Judge of this Court 
sitting in appeal or revision from the 
order of a subordinate civil Court is 
!a civil Court within the meaning of 
iS. 267, Agra Tenancy Act. can admit 
of no doubt. We arc sitting not in 
the c>ccrrise of our jurisdiction as a 
Court of first or second appeal but 
in the CKcrcisc of a special jurisdic- 
tion conferred by S. 267, .A.gra Te- 
nancy Act, which as already stated, 
clearly declares that such order of this 
Court is final and binding on all Courts 
subordinate to the High Court. For 
i the purposes of S. 267, Agra Tenan- 
icy Act, it does not matter tliat doubt 
as to jurisdiction arises from conflict- 
ing opinions expressed by a Court of 
'appeal, even this Court in the exer- 
Icisc of its jurisdiction as a civil Court 
land by the Revenue Court. Once there 
lis a doubt created by conflicting or- 
iders of civil and Revenue Courts, the 
'special jurisdiction of this Court con- 
ferred by S. 267, Agra. Tenancy Act 
lean be invoked and can be 
with the result stated in Sub-b. 


S. 267. We are clearly of opinion that 
the defendants* contention that the or- 
der of the learned Single Judge oi 
this Court is a bar, has no force. 

On the merits of the case much need 
not be said as this Bench has already 
held in a similar case, viz., 1935 All 
271 (1) that the jurisdiction in such 
cases lies with the civil Courts. The 
argument put forward by the learn- 
ed advocate for the appellant in re- 
ference to S. 99, Tenancy Act, has been 
disposed of by our judgment in that 
case. We need not repeat the grounds 
on which our decision in that case 
proceeds. 

The result is that we hold that the 
plaintiff’s suit is cognizable by a civil 
Ccurt. Accordingly we direct that the 
plaint be returned to ’he plaintiff for 
presentation to the Cr)urt of the Muii- 
sif, Fast Allah iba 1. who has jurisdic- 
tion to entertain it. 

K S. Or icr nc'^crd ivnhj. 

iThnnuia Das'vndisrFi al. lOSc* \ilhi7l=j55 I C 

37. 
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Niamatullah, J. 

Dwarka Prasaa and another — Appel- 
.ants. 

V, 

Mt. Sun'ter — Respondent. 

Second Appe'^-l No. 2 of 1934, Decided 
on 4th February 1935, from order of 
Dist. Judge, Favrukhabad, D/- 4th 
November ^933. 

Provincial InsolvencT Acl(1920), Ss. 4,2S 
and 56— Receiver c!aimin»{ cert ain properly 
as bFpngin^^ to insoIve»'t — Objection by 
person in possession dismissed fnr default 
— Sale of such property by r ce' er and ap- 
plication for delivery of possension by pur- 
chaser— Objeci ion raised by person— Court 
cannot order delivery of possession without 
considering question of title. 

Jn certain insolvency proceedings, certain 
property which was cl limed by the receiver as 
belonging to the insolvent was objected to by 
the person in possession of same, but his objec- 
tion was dismissed for default of appearance. 
Subsequently the receiver sold the property and 
the purchaser applied for possession of the 
same, to which the objector on the former occa- 
sion objected. The court ordered delivery of 

possession without going into question of title 

on the ground that the objection had been dis- 

misled on ^ former ocofision. 

Held: that the appellants-objeotors w«re “Ot 

bound to object in the 

could have retamsd possession of the bouse and 

ignored the insolvency proceedings and ac 

Mon of the receiver. If they had 

attitude, it would have been bis 

nnri'haset froni the receiver to vindicate nis 

right and obtain a decree for possession 

[he appellants. On the latter taking the mitia- 
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tive in the matter, the insolvency Oourt should 
have taken action under 5, 4 and decided the 
disputed question of title once for all. In the 
absence of au authoritative adjudication of the 
rights of the contesting parties, the insolvency 
Oourt was not justified in treating the property 
as belonging to tbe insolvents only because the 
appellants had not pressed their objection, on a 
certain occasion; before tho question of title is 
decided eitbei by a dex:ree in a separate suit or 
by an order under S. 4, Insolvency Act, the 
appellants could not be dispossessed from the 
property which, to all appenrnce. thev claimed 
in perfect good faith to be their own [P 548 0 2] 

B. 'Mallik — for A pplicants. 

Bahu Bam Awa^ihi — for Opposite 
Party. 

% 

Juf'srnent. — This is an appeal from 
an order passed by the learned Dis- 
trict Judge, Farrukliabad, in circum- 
stances which are somewhat pe'^u’i'ir. 
The order appea!cd from was passed 
in appeal from the order of the Sub-, 
ordinate Judge sitting as an insolvency 
Judge. Mur’.i and Shazade were ad- 
judged insolvei't by the insolvency 
Court at Cawnpore, and a receiver was 
appointed to take charge of their as- 
sets. The house, which is now in dis- 
pute, is situate in Fan*ukhabad, and 
was claimed by the receiver as the 
property of the insolvents; The ap- 
pellants in this Court deny the title 
ot the insolvents and claim to be the 
owners of the house in dispute. They 
preferred an objection in the insolven- 
cy Gourt_ at Cawnpore putting forward 
their claim arid denying the right oi 
the insolvents. The application and the 
order of the Court thereon could not 
be traced, ^he appellants allege tlxat 
the only order which the Court pass- 
ed was “file without consideration.’* 
The respondent, on the other hand, 
alleges that the obiection was dis- 
missed in default of appearance. The 
judgment of the lower appellate Court 
also assumes this fact. An application 
filed by the appellants at a certain 
stage of proccedi -gs liVewipe mention- 
ed that the objection Iiad been dismiss- 
ed in default. It is safe to assume, 
for the purpose of this appeal, that the 
appellants’ objection above referred to 
was dismissed for non-appearance. 

The appellants then instituted a re- 
gular suit in the Court of the Munsif, 
Farrukliabad, within whose jurisdiction 
the house in uisputc Ires, for a decla- 
ration of their right. The receiver, 
among othei , was impleaded as a par- 
ty. The suit did not proceed to trial, 
as it was withdrawn with liberty to 
bring a fresh suit. No fresh suit how- 
ever has since been instituted. 


The receiver subsequently sold the 
house to the respondent, Mt. Sunder, 
■who applied to the insolvency Court 
at Cawnpore for delivery of posses- 
sion of the house to her. That Court 
sent a riibkar to the Judge of the 
insolvency Court at Farrukhabad for 
delivery of possession, as prayed by 
the purchaser. The appellants objected 
to any delivery of i^ssession being 
made. In their objection they reiterat- 
ed their title to the house and repu- 
diated that of the insolvents, question- 
ing the receiver’s power to transfer it 
and the Court’s power to award pos- 
session in that summary manner. They 
emphasised that they had all along 
been in possession and could not be 
ousted in the manner desired by the 
purchaser. The insolvency Judge (Sub- 
ordinate Judge) Farrukhabad sum- 
marily dismissed the objection on the 
ground that a similar objection had 
been previously dismissed. This refers 
to the appellants* objection in the in- 
solvency Court at Cawnpore which, as 
above mentioned, was dismissed for 
non-appearance. From the order of the 
insolvency Judge, Farrukhabad, an ap- 
peal was preferred to the District 
Judge, Farrukhabad, who upheld it on. 

in my opinion, cannot 
be sustained. He assumed that the 
house in dispute was “attached” pro- 
perty, that the objection to attachment 
was dismissed under O. 21, R. 58, Ci- 
vil P. C., and that the regular suit 
instituted by them in the Court of 
the Munsif, Kanauj, was one under O. 
21, R. 63, Civil P. C. The learned 
Judge expresses the opinion that the 
dismissal of obiection for non-appear- 
ance became final, as it has not so 
f«ti bc-cn set aside bv a decree pass- 
o % under 6. 21, R. 63, Ci- 
vil P. C. The consequence, according 
to the learned Judge, is that the ap- 
pellants must quietly submit to pos- 
session being delivered to the purcha- 
ser from the receiver. The learned 
Judge does not seem to 
have applied his mind to the further 
question whether it is open to an in- 
solvency Court, without coming to a 
decision under S. 4 of the Act, to de- 
liver possession of property sold bv 
the receiver, which property is in pos- 
session of third persons. The Subordi- 
natc Judge and the District Judge of 
I arrukhabad have treated the case as 
if It were one of transfer of a decree 
for cxecuticm from a Court at Ca^vn- 

PhJt Ih at Farrukhabad and 

decLe^ executuig the 
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The learned advocate for^ the res- 
pondent, who presented his case in 
isuch light as was possible, has not 
been able to diraw my attention to any 
provision in the Insolvency Act, which 
justifies 'the adoption of this procedure 
by way of analogy which was quite 
fanciful. S. 4, Provincial Insolvency 
Act, undoubtedly empowers the insol- 
vency Court to decide all questions 
of title which may arise in any case 
of insolvency or which the Court may 
deem it expedient or necessaiy to de- 
cide. Under S. 28 the property of the 
insolvent is vested in the receiver on 
the order of adjudication being passed: 
but in relation to third persons a re- 
ceiv'er has no more right tlian the in- 
vent himself, nor can the insolvency 
Court allow the receiver to ride rough- 
shod over rights of persons who do not 
derive any right to the property in 
dispute from the receiver but adverse- 
ly to him. S. 56, which provides for 
the appointment of receivers, em- 
powers the Court to remove from pos- 
session any person in whose posses- 
sion or custody the insolvent’s proper- 
ty is but there is an important pro- 
viso appended to that section which 
lays down: 

“that nothing in this section shall be deemed to 
authorise the Court to remove from the posses- 
sion or custody of property any person \vhom 
the insolvent has not a present right so to re- 
move. “ 

In my opinion the mere fact tliat 
the respondent purchased the house in 
dispute from the receiver does not en- 
title him to dispossess the appellants. 
She cannot liave better right than that 
of the receiver himself in this respect. 
The receiver has no better right than 
the insolvents, as already stated. The 
Court has no authority to remove the 
appellants from possession of the pro- 
perty, as the insolvents, have not been 
‘^howm to have a present right to remove 

them. It was open to the insolvency 
Court to decide the question of title 
between the receiver and the appel- 
lants under S. 4. Insolvency Act, and 
if in those proceedings the title had 
been found to be with the insolvents, 
now represented by the receiver, the 
pro\dso to S. 56 might have been ap- 
plicable and the Court might then Itave 
the power to treat it as tlie propei- 
ly of the insolvents and remove the 
appellants from possession. The Court 
lias not taken proceedings under S. 4, 
and the title is in controversy. The 
appellants are in possession a fact 
v/hich 'lias not been disputed. Indeed, 
it is clear from the order of the In- 


solvency Court at cauTipore, wnicn 
required the insolvency Court at Far- 
ru^abad to deliver possession to the 
purchaser by removing ,the appellants. 

The view that the appellants are 
precluded from asserting their title, be- 
cause their objection in the insolvency 
Court at Cawnpore was dismissed for 
non-appearance and they did not have 
it set aside cannot be sustained. It 
is based on O. 9, R. 9, Civd P. C., 
under which if a suit is dismissed in 
the absence of the plaintiff but in the 
presence of the defendant, no further 
suit can lie, the only remedy of the 
plaintiff being to have the order of 
dismissal set aside. The lower Courts 
treat the appellants’ objection as a 
plaint in a suit and the order of dis- 
missal for non-appearance to have the 
same effect as the dismissal of a suit 
for non-appearance of the plaintiff. 
There is no warrant for such a view. 
The appellants were not bound to ob- 
ject in the insolvency Court. 'They^ 
could have retained possession of the 
house and ignored the insolvency pro- 
ceedings and the action of the recei- 
ver. If they liad taken up that atti- 
tude, it would have been incumbent on 
the purchaser from the receiver to vin- 
dicate her right and obtain a decree 
for possession against the appellants. 
On the latter taking the initiative in 
the matter, the insolvency Court should 
have taken action under S. 4 and de- 
cided the disputed question of title 
once for all. An opportunity for adopt- 
ing that procedure occurred when the 
insolvency Court was apprised of the 
fact that a certain house, ^alleged to 
belong to the receiver, is claimed by 
third persons. It could then have ta- 
ken proceedings under S. 4, even 
though the objection was not pressed 
or was allowed to be dismissed for 
non-appearance. In the absence of an 
authoritative adjudication of the rights 
of the contesting parties, the insolv^- 
cy Court was not justified in tr^ting 
the property as belonging to the in- 
solvents only because the appellants; 
had not pressed their objection ^ 
certain occasion. It may even now be 
open to the insolvency Court at CaAVTi- 
pore, subject to any objection wliicn 
may be taken by the appellants, to 
take proceedings under S. 4. 
fore the question of title is decided y 
a decree in a separate suit or by an 
order under S. 4 , Insolvency .Act, 
appellants cannot be <i^spossessed from 
the property which, to all 
they claim m perfect good faith to 

their own. ' 
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In my opinion the objection of the 
appellants, made in the Court of the 
insolvency Judge, (Subordinate Judge), 
Farrukhabad, protesting against pos- 
session being delivered to the respon- 
dent and against their o^vn ejectment 
was unanswerable and should have been 
allowed. Accordingly I allow this ap- 
peal, iset aside the order of both the 
Courts below and allow the appellants* 
objection with costs. They shall not be 
disturbed, except in due course of 
law. 

K.S. Appeal allowed, 
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Beknet, J. 

Ham Charan and others — Accused. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 808 of 1934, De- 
cided on 20th December 1934, from 
order of Sess. Judge, Mainpuri, D/- 23rd 
August 1934. 

(a) Evidence Act (1872), S. 25— Village 
headman is not police officer. 

A village headman is not a Police Officer for 
the purpose of S. 25 of the Act: 1924 Rang 245, 
Foil. [P 551 O 1] 

(b) Penal Code (1860), S. 394— Medical 
evidence not proving death from throttling 
— Confession not made before Magistrate — 
Ornaments found in house of accused but 
no connection of such ornaments with de- 
ceased — Charge held was not proved. 

Where the medical evidence did not prove that 
the deceased died from asphyxiation by throt- 
tling as was alleged and the confession was not 
made before a IMaglstrate but it was only stated 
to have been made in the village to three villa- 
gers whose evidence was of little weight to prove 
that a confession was made, and though there 
was the evidence of ornaments being found in the 
houses of the accused but the prosecution failed 
to connect those ornaments with the deceased: 

Held', that the charge was not proved. 

[P 552 O 1] 

i?. S, Darbari and E, C. Tewari — for 
Appellants. 

Government Pleade) — for the Crown. 

Judgment. — This is an appeal by four 
persons. Ram Charan, Ram Dayal, 
Bhimma and Jodha, who have been 
convicted by the learned Sessions Judge 
of Mainpuri, under S. 394, Penal Code, 
and sentenced to seven years’ rigorous 
imprisonment each. The accused were 
charged under S. 396, Panal Code, by 
reason of having been participants in 
a dacoity in the house of Bahora Megh- 
raj on the night of 5th and 6th March 
1934, in which Bahora Meghraj was 
killed. The learned Sessions Judge 
found that the prosecution case was 
proved, but because two other persons 
who are alleged to have taken part in 


the crime were not before him, "^he 
number of accused was less than five 
and therefore S. 396, Penal Code, did 
not apply and he says that the accused 
committed robbery and voluntarily, 
caused hurt to the deceased which was 
the least proved against them. He 
therefore did not find that the accused 
persons had caused death of the de- 
ceased, but only that they caused cer- 
tain injuries to the deceased. These 
nine injuries noted in the post mortem; 
report which he found had been caused 
were external abrasions and would am- 
ount only to eimple hurt. The sentence 
therefore was very severe for a robbery 
in which simple hurt was caused and 
it appears to me that although he did 
not expressly state so, the learned 
Judge must have passed the sentences 
on the view that the accused had 
caused the death of the deceased. If 
that were his view, he should have 
convicted the accused of the offence 
under S. 302, Penal Code, but he has 
not done so. The case for the prosecu- 
tion rests on the alleged confession 
made in the village to three witnesses 
by one of the accused, Jodlia, on 28t'h 
March 1934, and on the discovery of 
ornaments pointed out by the accused 
on 30th March 1934. When the accused 
Jodha was brought before a Magis- 
trate, he refused to make a confession. 
The history of the affair is as follows: 

The deceased died sometime during 
the night and no outcry was made and 
no one in the village became aware of 
a crime. At the time he was living 
alone in his house. Next morning at- 
tention was drawn by the fact tliat the 
cattle were unattended and tliat the 
door remained shut. Balwant Singh, 
the zamindar, went to the house ac- 
companied by Ajudliia Prasad, the 
Mukhia, and Kesari. These persons 
stated that they found Bahora Meghraj 
lying dead on his bed covered with 
a cloth and as the witnesses were not 
of his caste, they sent for Khem Chand, 
who was a Bahora, of an adjourning 
village called Seonra. Meanwhile the 
body had remained covered with the 
cloth. When Khem Chand came, he 
removed the cloth preparatory to fune- 
ral preparations and lie found that 
there were injuries on the body. He 
therefore said tliat matter must be 
reported at the thana. The chaukidar 
was sent to make a report. The chauki- 
dar was a dhanukh, a low caste, and 
he was not taken inside the house or 
yard and he did not see the injuries 
on the corpse. He was told to go 
and make a report and he did so. This 
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was not a first information report of 
a crime, but a report made in order 
that an inquest might be held. The 
report was entered in the general diary 
at the thana at 7 p. m., and the re- 
port did not mention any injuries on 
the deceased. The report says that the 
deceased used to take intoxicating 
drugs that his eyes were dilated and It 
seemed that he had died on account of 
the eftects of over-intoxication from 
opium and bhanga. The second officer 
and the mortuar>' box were sent for an 
inquir>^ into the cause of death which 
was not clear from the report of the 
chaukidar. The second officer held an 
inquest and noted some injuries in re- 
gard to which the medical witness ob- 
serves in a letter on p. 7 tiiat most 
of these injuries were probably due 
to post mortem staining. In the post 
mortem it was stated that no definite 
opinion could be given as to the cause 
and manner of death owing to the 
fairly advanced state of the decomposi- 
tion of the body. There were nine 
places in which there were one or more 
abrasions. Of some of these marks 
the Medical Officer stated in evidence: 

I “The above-mentioned injuries could have 
been produced in struggle when the deceased 
was being throttled. Injury No. 4 could have 
been caused during the act of closing the nostrils 
by force. Injury No. 8 could have been caused 
by j)rcssurc on side of chest by knees, elbow or 
any other hard substance. The above-mentioned 
injuries could n t cause deatli soparatelj’ or 
jointly; in all probability, therefore it is possible 
that some other act might have caused the death 
of the man. Cynrsos of the fa^'e, bluing of 
tongue and nails c anbined with the congestion 
of brain and meningitis and redness of eyes may 
indicate that asphyxia may have been the cause 
of death. The above injuries cannot be caused 
by fall from a stair-casc as they are on the differ- 
ent parts of the body.’* 

There is one point in regard to which 
the Medical Officer was not cross-e.xa- 
inined and that is the internal appear- 
ances of the throat. The alleged con- 
fession stated tliat death was due to 
throttling and the medical witness -has 
stated tliat some of the points he ob- 
served point to death by asphyxiation. 
In Modi’s Medical Jurisprudence, 1924, 
Kdn. 3, p. 142, I find it stated as fol- 
lows : 

“Internal appearances. — There is extravasa- 
tion of blood duo to ecchymosos in the subcutane- 
ous tissues under the ligature mark or finger 
marks, as well as in the adjacent muscles of the 
neck . . . Roth the larynx and trachea are con- 
gested, and contain frothy mucus. The larynx 
or the rings 3f the trachea may bo fractured 
v.'hou considerable force is used.” 

In the post mortem report it is stated 
trachea and bronchi. Empty.” 


There is no injury noted in these or- 
gans, The opinion of Modi is that 
these organs should show signs of in- 
ternal injury in asphyxiation. In the 
present case there is no injury shown 
and it was not suggested by the medi- 
cal witness that they were so decom-^ 
posed that examination from this point 
of view would be impossible. And 
there were n-o external injuries on the 
neck. This appears to me to be one 
weakness in the theoiy tliat the ac- 
cused died from throttling as stated in 
the confession. 

The next point is in regard to the 
confession. After the Sub- Inspector 
came to the village and held his in- 
quest and made an inquiry, nothing 
further happened until 28th March. 
Balwant Singh states that at that date 
Jodha accused came to him of ’his own 
accord and said that he and five other 
persons, including the other three ac- 
cused had committed this murder and 
had stolen a number of ornaments and 
that he was making a confession be- 
cause he had not been given his share 
out of the proceeds of certain gold 
ornaments — liar, Goph and two guineas 
— which were taken by Ram Charan 
and Jiwa Ram to Shikohabad and sold. 
This motive for making the confes- 
sion is frequently put forward, but it 
does not seem to be very natural that 
an accused person should merely from 
the annoyance at not getting his pro- 
per share of the loot take an action 
which he must know will put himself 
in jail. Balwant Singh states that when 
he heard the confession he took the 
accused, Jodha, before the mukliia 
Ajudliia Prasad and Kesari and Jodlia 
repeated this confession to these per- 
sons, All the three persons give evi- 
dence as to what Jodha said to them. 
No attempt was made by them to take 
down this confession in writing al- 
though they must be literate. They 
did however send for the Sub-Inspector 
and after the production of various 
ornaments. the Sub-Insi>ector put 
Jodha and Ram Charan before a Ma- 
gistrate and they refused to make a 
statement. It seems extraordinary that 
if Jodha had been willing to make a 
confession on the 28th and had been 
•of the same opinion on the 30th when, 
he pointed out various ornaments that 
he should have changed his mind when 
he was brought before the Magistrate 
and no reason is given for this change. 
This fact thuows a doubt on the state- 
ment that Jodha did make a confession 
in the village on 28th March. It was 
argued for defence that in any case a 
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confession to a mukhia would be to a 
Police Officer and would be barred by 
S. 25, Evidence Act. It (has been held 
in 1924 Rang 245 (1), that a village 
headman is not a Police Officer for 
the purpose of S. 25, Evidence Act. 
No ruling to the contrary lias been 
shown. 

Now, in regard to the ornaments, 
three exhibits have been sent to this 
Court. The Sub-Inspector states tliat 
Bhiman accu'^ed handed over hamel, 
Ex. P-3, from his house and that Ram 
Eayal accused handed over a bera 
Ex. P-4, from an earthen vessel inside 
his house. In regard to the two karas, 
Exs. P-2/1 and P-2/2, the Sub-Inspec- 
tor stated that Ram Charan ha nded over 
one of them from under the threshold 
of his house and that Jodha handed 
over the other from under the floor 
of his house. This was confirrned by 
the two search witnesses, Ajudhia Pra- 
sad, Mukhia and Balwant Singh. As 
to the identity of these articles that, 
property liad belonged to the deceased: 
there was a statement of Balwant Singh 
that he knew that the karas Exs. 
P-2/1 andP-2/2 !had been worn by Mt. 
Gaura, sister of the deceased and that 
the bera, Ex. P-4 was worn by the 
deceased. There was also the evidence 
of Mt. Gaura that the karas were hers 
and the bera was worn by the de- 
ceased at times only and she said that 
the hamel Ex. P-3 belonged to Chuma 
Lodli and she aftenvards explains she 
meant Ram Charan accused and that 
her brother, Meghraj, told her that 
Ram Charan had pawned this hamel 
with him. She says that she had seen 
the hamel lianging on a peg in the 
house. Now, as regards the identifica- 
tion of these articles, the gold car- 
rings, Ex. P-4, are mere plain circles 
of gold which have no mark on them 
by which they could be identified and 
there arc many such ornaments in vil- 
lages. The silver karas are also of a 
very ordinary type with very little 
ornamentation. Mt. Gaura says that 
these were made for her by her bro- 
thcr-in-law. Kashi Ram, who died 12 
years ago and therefore no sonar was 
-called to prove that he made them. 
She says that she stayed occasionally 
from one to four months with her 
brother, Meghraj, and at other times 
she stays with her other relatives. At 
the time of the murder, she was stay- 
ing with other relatives and did not 
come until the next morning when she 
was called. Her explanation of how 
'1. Mgfi' Myin V. F.iDperor, 192i Ruhr 245=81 I C 
5l0=-25 Cr L J 924-=2 Rang 31 (FB). 


she came to leave the karas in the 
house of the deceased is : 

“I bad kept my pair of karas with the deceased 
last year in the month of Jeth. I was then ill 
and folt rather uncomfortable with them so I 
put them with the deceased.’* 

Her suggestion is that she allowed 
her karas to remain with the deceased 
from the hot weather of 1933, because 
they were rather uncomfortable. It 
seems unlikely. Further she admits: 

“The second officer came to me and asked me 
to see if the things in the house were in order 
and I replied that they were. T was much grieved 
and I had not the strength to go upstairs 
myself.’* 

She made no attempt to .see whether 
her karas were missing or not and it 
was not till after the discovery of the 
karas tliat she came forward apparent- 
ly with a claim that they^ were hers. 
These *facts render her evidence that 
these karas belonged to her extremely 
doubtful. The other article, the hamel, 
is one which is quite easily capable 
of identification as it has a number of 
coins and a large square of silver with 
various small ornaments on it and an 
elaborate pattern. This article how- 
ever is stated by Mt. Haura to 
have been pawned by the accused. 
Ram Charan, with the deceased. Her 
only knowledge on the pa^vning is at- 
tributed to a statement of the deceased. 
No books are produced to show that 
there was such a transaction. The 
suggestion for the prosecution is that 
the deceased was a man of consider- 
able property and he apparently trad- 
ed in money-lending as he was a Ba- 
hora. Such persons usually keep books 
of account in which these transactions 
of pawning are entered. No witness 
for the prosecution has stated that 
there were no books of deceased, but 
no books are produced. Another point 
in regard to this hamel is that if the 
hamel had belonged to Ram Charan 
accused and Ram Charan had taken 
part in this robber^-, he would natu- 
rally have asked that this hamel should 
be given back to him. But the prose- 
cution case is, according to the cen- 
fession, that it was given to the ac- 
cused Bhimma and the evidence is that 
Bhinima handed this hamel up from his 
house. He is not the brother of Rair*. 
Charan as they have different fathers 
and the evidence of the Sub-Inspector 
indicates that they have different 
houses. The confession mentions only 
a few ornaments as having been found. 
It would be, in my opinion, quite im- 
possible that at a distribution of the 
loot Ram Charan would not have re- 
cognized his hamel and ask for it, but 
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the confession makes no mention of 
any such demand by Ram Charan. I 
think therefore the prosecution alto- 
gether fails to show any connexion bet- 
ween the hamel and the deceased. The 
hamel may no doubt liave been found 
in the house of the accused person 
Bhinima, but that does not prove that 
it was in any way connected with the 
alleged robbery, A lantern was stated 
to have been taken out from a pond. 
This was stated to have belonged to 
the deceased, but lanterns are of a 
common type and cannot be identified 
as belonging to any particular person. 

To sum up the case, the medical evi- 
dence does not prove that the de- 
Iceased died from asphyxiation by throt- 
jtling. Some symptoms favour that view 
'and some do not. The confession was 
not made before a Magistrate and it 
;is only stated to Iiave been made in 
I the village to three villagers whose evi- 
dence is of little weight to prove that 
a confession was made. The evidence 
lof ornaments being found in the houses 
of the accused may be correct, but 
the prosecution fails to connect those 
.oranments with the deceased. For these 
reasons, I find that the prosecution 
1 has not proved the charge against these 
ifour appellants. I therefore acquit them 
'of the offence of S. 394, Penal Code, 
and direct that they be set at liberty. 

K.S. Accused acquitted. 

« 
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Kendall, J. 

Shander or ShanJeer and others — Ap- 
plicants. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1002 of 1934, 
Decided on llth February 1935, from 
order of Sees. Judge, Agra, D/- 22nd Oc- 
tober 1934. 

Criminal P. C. (1898), S. 144 — Whether 
person has knov/Jedge of order promulgated 
is matter of evidence — Order promulgated 
for several weeks and notice posted in vari- 
ous places — Disturbances in city — Ignorance 
of order not pleaded before Magistrate nor 
made one of grounds in appeal Held ac- 
cused must be deemed to hove knowledge of 
order — Prosecution can only prove circum- 
stances to enable Court to draw proper in- 
ference — Penal Code (1860), S. 188. 

Tho question of whether the person has know- 
ledge of the order proninlgated must be a. matter 
of evidence. Where the order had been promul- 
giiiod for several weeks, and there had been dis- 
turbances in tho city, and notices containing 
the order bad been posted up at various places 
in tho city and not one of accused pleaded ignor- 


ance of the order when he made his statement ti> 
the Magistrate’s Court, though this plea was^ 
taken by some of them in the written state- 
ments subsequently filed, and it was not made- 
one of the grounds of appeal to the Sessions- 
Judge, nor was it apparently argued before him;. 

Held : that it was scarcely conceivable that, 
the accused had no knowledge of the order in.A 
such cases. [P 553 0 

B. S. Darbo^ri — for Appellants. 

Asst. Govt. Advocate — for the Crown. 

Orefer, — The present applicants have 
been convicted by a First Class Ma- 
gistrate of Agra, of an offence imder- 
S. 188, Penal Code, and that order 
has been maintained by the lower ap- 
pellate Court. The facts briefly are- 
that the applicants were caught throw- 
ing bricks at the houses of theiir- 
neighbours. There were eleven of them,., 
and at this period the relations bet- 
ween the Hindus and Mahomedans o£.‘ 
Agra City, were very strained, and con- 
sequently a notice had been promul- 
gated under S. 144, Criminal T. C.^. 
preventing the members of the pub — 
lie when frequenting or visiting cer- 
tain places mthin the Municipal area- 
from collecting bricks, carrying sticks,; 
etc., or missiles and gathering in pub- 
lic places, etc. A number of arguments* 
have been addressed to me in support' 
of the present application for revision^, 
but they are of a purely argumenta- 
tive description. 

It has been said that as the notice- 
under S. 144 was addressed to the- 
“public when frequenting or visitmg’" 
these specified areas, it was not suffi- 
ciently precise. I have been referred 
to one or two decisions in which it 
has been held that a Municipal area* 
or a city are not sufficiently precise. 
But the areas specified in the present 
notice are obviously much more pre- 
cise, and although this is a point that 
might be argued in appeal. I am by 
no means satisfied that the decision- 
of the lower appellate Court is wrong. 

It has next been argued that as the- 
applicants are themselves residents of" 
one of the areas specified in the notice, 
they cannot be said to be frequenting, 
that area. To live in an area is of 
course to frequent it, though a resident 
would ordinarily be said to reside in 
and not to frequent his part of the 
city. It has also been argued that 
although a number of brickbats were- 
collected, it has not been definitely pro- 
ved that the applicants collected them* 
there, and that although the evidence- 
showed that they were .throwing brick- 
bats, there was nothing in the notice- 
to prevent them from throwing these 
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brickbats, although they were forbid- 
den to collect them or to carry them. 
This is only a quibble. Before throw- 
ing the missiles the applicants must 
liave lifted them, and I presume that 
lifting comes under the definition of 


carrying. 

The only ground that has been given 
me which calls for serious consideration 
is that the applicants had no know- 
ledge of the promulgation of the order 
under S. 144, Criminal P. C. It has 
undoubtedly been held by the Calcutta 
and the Lahore High Courts that it 
is not sufficient for the prosecution to 
prove that an order has been promul- 
gated to succeed in obtaining a con- 
viction under S. 188. Under that sec- 
tion: 

“whoever knowing that by an order promulgated 
by a public servant lawfully empowered to pro- 
mulgate such order, he is directed to abstain 
from a certain act, etc., disobeys such direction, 
shall be punished.” 


The question of whether the person 
has knowledge of the order promul- 
gated must be a matter of evidence, 
and in the present case wc know that 
the order liad been promulgated for 
several weeks, that there had been dis- 
turbances in the city, and that notices 
containing the order had been posted 
up at various places in the city. It 
is scarcely conceivable that the appli- 
Icants liad no knowledge of the order 
passed. Not one of them pleaded 
ignorance of the order when he made 
his statement in the Magistrate’s Court 
though this plea was taken by some 
of them in the written statements sub- 
sequently filed. It was not however 
made one of the grounds of appeal to 
the Sessions Judge, nor was it ap- 
parently argued before him. The pro- 
secution cannot be expected to prove 
iCverything that takes place in the minds 
of the accused. They can only prove 
the circumstances wiiich will enable the 
Court to infer either that the accused 
knew of the order or that the accused 
did not know of it. In the present 
case it appears to me that the circuin- 
]stanccs justified the inference tliat the 
applicants had tliis knowledge, and that 
the pica of ignorance is not made in 
I good biith, or it would have been made 


at once. 


There appears to me to be no sub- 
stance in any of the arguments for the 
applicants. The application is there- 
fore dismissed. 


K.S. 


Application dismissed. 


« 
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Bajpai, J. 

Mehrzia Begam — Plaintiff — Appel- 
lant. 

V. 

Gulzar Singh and others — Defendants* 
— Respondents. 

Second Appeal No. 432 of 1933, De- 
cided on 7th March 1935, from decision< 
of Dist. Judge, Fatehgarh, D/- 19th' 
January 1933. 

(a) Civil P. C. (1908), S. 105 (2) — Prohibi- 
tion under S. 105 (2) exists only if appeal' 
lies from order. 

The prohibition under S. 105 (2) exists only if 
an appeal lies from the order of remand. Where 
no appeal lies, there is no prohibition. 

[P 554 0 13 

(h) U. P. Land Revenue Act (1901), S. 142 
— All proprietors are jointly and severally 
responsible to Government for revenue or to- 
assignee of revenue. 

Under 8. 142, U. P. Land Revenue Act, all the 
proprietors of a mohal are jointly and severally 
responsible to Government for the revenue for 
the time being assessed thereon. The liability 
of the proprietors is therefore joint and several 
and an assignee of revenue, when he sues 
the proprietors for arrears of revenue due 
from them, is entitled to enforce this joint and 
several responsibility. [P 554 C 1] 

P. B. Banerji, Bam Narain Verma 
Jugal N arain Saksena — for Appel- 
lant. 

P. M. L. Verma — for Respondents. 

Judgment. — This is a plaintiff’s ap- 
peal. She is an assignee of land re- 
venue in respect of certain zamindari 
property and the defendants are co- 
sharers in the same property. She 
brought a -suit under S. 223, Agra Te- 
nancy Act, Local Act 3 of 1926 against 
the defendants for arrears of land re- 
venue in respect of the years 1334,1335* 
and 1336 fasli. ^So far as the present 
appeal is concerned the only question 
which is in controversy is the question 
whether a joint decree should be pass- 
ed against the cosharers for the entire 
claim or whether the separate liability 
of the various dcfenckints should be • 
apportioned and a decree fixing the 
separate liability of the various co- 
sharers should be passed. 

When this point was taken before 
the assistant collector for the first time 
he held that the suit could be filed 
against the cosharers collectively and 
the decree should be passed against 
riiem jointly. On appeal the learned 
^^stnet Judge was of the opinion that 
the xiability of the defendants should 
be specUied m the decree” and he 
therefore remanded the case to the 
learned Assistant Collector. On re- 
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mand the trial Court apportioned the 
liability and passed a decree fixing the 
share of each cosharer. On appeal the 
learned District Judge confirmed the 
decree of the trial Court and, when 
the point was taken before him that 
the order of his predecessor in office 
directing that each defendant washable 
separately only to the extent of the 
revenue due from him was wrong, he 
held that he could not sit in appeal 
over the order of his predecessor and 
he could not grant any relief on that 
point to the plaintiff. 

The plaintiff has therefore come to 
this Court and urges this plea before 
me. A preliminary objection is taken 
by the respondents that by reason ot 
the provisions of S. 105, Cl. 2, Civil 
P. C., the plaintiff is precluded from 
disputing correctness of the order of 
remand, but there is no force in the 
preliminary objection because the pro- 
hibition exists only if an appeal l^ay 
from the order of remand and under 
S. 249, Agra Tenancy Act, no appeal 
lies from any order passed in appeaU 
The plaintiff is therefore not debarred 
from urging the point after the decree 
of the lower appellate Court on the 
second occasion. 

Coming now to the merits of the 
case I am of the opinion that the original 
decree of the learned Assistant Collec- 
tor before remand was correct. Under 
S. 142, U. P. Land Revenue Act, aU 
the proprietors of a mohal are jointly 
and severally responsible to Goveni- 
ment for the revenue for the time being 
assessed thereon. The liability of the 
proprietors is therefore joint and seve- 
ral and the plaintiff being an assignee 
of revenue, when she sues the proprie- 
tors for arrears of revenue due frorn 
them, is entitled to enforce this joint 
and several responsibiVity. The learn- 
ed Assistant Collector also sought some 
strength from S. 228, Tenancy Act. 
That section says that in any suit 
under Ss. 221, 222 or 227 the plain- 
tiff may sue any number of cosliarer.. 
collectively, but in such case the de- 
cree shall specify the extent to 
each of the defendants is 
bv It is worthy of note that 

is not one of the sections menttoned m 
S. 228 and the learned Assistant Col- 
lector was of the opinion ^ 

cosharers in a suit under S. 223 ^^erc 
also to be liable separately then S. 223 
would also have been mcluded in b. 2-8.. 
Agra Tenancy Act. The learned Dis- 
iiirt Tud'^e on appeal has noticed this 
arguinenrand while confessing that lie 
was not able to find out why the Legis- 


lature made a distinction between suits 
under Ss. 221, 222 and 227, on the 
one hand and S. 223 on the other has 
also attempted to answer it. He says 
that S. 228 definitely gives the plaintiff 
a right to sue the cosharers collectively 
in suits under Ss. 221, 222 and 227 
and then enacts tliat the extent oi. 
the liability of each of the defendants 
shall be specified in the decree. There 
is no provision for a muafidar 
or an assignee of revenue suing the 
cosharers collectively and therefore it 
w’as not necessary to say that the sepa- 
rate liability of the various defendants 
shall also be specified. The learned 
Judge then proceeds to discuss O. 1, 

R. 3, Civil P. C., which points out as 
to what persons can be joined as de- 
fendants and then to O. 1, R.^ 4.'vhicb 
says that the respective liabilities of 
the defendants will have to be deter- 
mined. The reasoning of tlie learned 
District Judge does not appeal to me. 
Ss. 221, 222 and 227 ordinarily speak 
of a chsharer who is a defaulter and 
the ordinar>^ suit under these proy^ 
sions would be a suit by the p^intin 
against a single cosharcr and it was 
therefore thought necessary to enact 

S. 228 in order to give the plaintitt 
a right to join several persons as de- 
fendants if several cosharers were m 
default. S. 228, Agra T^ancy Act, is 
only a branch of O. 1, R- 3 and 0. 1, 
R. 4. Civil P- C. 

In the case of a muafidar or assignee 
of revenue if there arc several cosharers 
liable to pay revenue the right of the 
assignee to proceed against all is ob- 
vious and there was no necessity to 
make a provision tliat he could sue the 
co.sharcrs collectively. The only pmnt 
that o-ne has then .got to sec is whe- 
Ihcr in the suit the liability of the 
defendants has got to be specified or 
whether the liability is joint and seve- 
ral, and in this case under S. 142 the 
liability is joint and sevei*al and th<^e 
cannot be an apportionment of the lia- 
bility unless specially provided for and 
there is no such special provision in 


the case of S. 223. 

The learned District Judge , 

S 142, Revenue Act, but he said that 
the provisions contained therein are for 
the Government alone and: 

“the iwsition of tbe assignee of the Government 
is not the same. There are rulings of tne 
Allahabad High Court to that effect.” 

It would have bocn better if 
learned District Jvidge liad taken me 
into his confidence so far as these m 
ings arc concerned because ^t 'vas co 
ceded at the bar before me that there 
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■were no such rulings which, could be 
of use in connexion with the present 
case. It may be that the position of 
the assignee is not the same as the 
position of the Government so far as 
their respective rights are concerned 
because it is conceded that it is not 
open to an assignee to proceed under 
S. 146, Land Revenue Act, for recovery 
of the revenue. But it is not the right 
of the plaintiff tltat has got to be 
considered, but the corresponding duty 
of the defendants. The assignee is 
given the right to sue under S. 223 
for arrears of revenue and under sec- 
tion 142, Land Revenue Act, it is pro- 
vided that the proprietors of a mohal 
are jointly and severally responsible. 
It is true that thev are jointly and 
severally responsible to Government, 
but I can see no reason why they 
should not be burdened with the same 
liability in the case of an assignee of 
revenue. 

For the reasons given above I am 
of the opinion that this appeal ought 
to be allowed. It is conceded by par- 
ties that if I hold that the liability 
of the various defendants is not to be 
specified the decree of the Court of 
first instance dated 25th September 
1930. Is to be restored. I therefore allow 
this appeal, set aside the decree of the 
lower appellate Court dated 19th January 
1933, ttie decree of the Assistant Col- 
lector dated 28th September 1931, the 
order of the learned District Judge 
dated 23rd June 1931, and restore the 
decree of the learned Assistant Collec- 
tor dated 25th September 1930. The 
plaintiff is entitled to her costs in all 
Courts. Leave to file an appeal by 
way of Letters Patent is granted. 

K.S. Appeal allowed, 
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SUDAIMAK, G. J. AND BENNET, J. 

Ham Charan and another — Defendants 
— Appellants. 

V. 

Oajadhar and another — Plaintiffs — 
Respondents. 

Second Appeal No. 1171 of 3931, 
Decided on 22nd February 1935, from 
decree of Addl. Sub-Judge, Allahabad, 
D/- 22nd May 1931. 

Landlord and Tenant — Right to cut down 
wood — Tenant must prove custom to do so — 
Presumption is zamindar is owner of parti 
soil and trees thereon — Custom. 

It is for the teu.tnts to plead and prove a cus- 
tom by Nvhiob they could be entitled to take the 
wood of trees. In the absence of any proof of 
custom, prima faoie, the i>ro3umption is in 


favour of the zamindar. The zamindar is the 
owner of tho soil of a parti land and presumably 
the tree which is grown on that parti land and 
attached to the soil is transferable with a transfer 
of land and presumably therefore the tree goes 
with the land and must be regarded as pertain- 
ing to tho land. In the absence therefore of a 
pleading and proof that the tenants had a right 
to cut the trees, thev can have no such right : 
1921 All 168 ; 1923 Ml 417 ; 5 I C 256 ; 1929 All 
146, Ref. [P 65r O 1. 2] 

A. K. Khan and K. N. Shiha — for Ap- 
pellants 

G. P. Bhargava and Deo Narain Singh 
— for Respondents. 

Bennet, J. — This is a second appeal 
by the defendants against concurring 
decrees of the two lower Courts award- 
ing the plaintiffs Rs. 75 damages for 
the cutting down of a neem tree in 
parti land in the village site by the 
defendants. The plaint set out that the 
tree was owned and possessed by all 
the 2 aminda.rs of the village and that 
the defendants cut it down without any 
right. The written statement alleged 
that the tree was planted by the fa- 
ther of defendant 1 close to his house 
which was now used as a cattle-shed 
and was still in the possession of ihe 
defendants, and that t‘he tree was 
planted more than 40 years ago, and 
that the defendants required wood for 
the construction of their house and 
and therefore got the tree cut doiwn. 
The written statement did not clearly 
say that the tree was planted with 
the permission of the zamindars. Fur- 
ther it did not say that there was 
any custom in the village by which 
the defendants tenants were entitled 
to the wood of trees planted by them 
on parti land in the village abadi. The 
sole issue framed was whether the 
plaintiff is the owner of the tree in 
suit and to what sum the plaintiff is 
entitled. The lower Court found that 
the plaintiff did not know who planted 
the trees, that the trees were planted 
by the ancestor of the defendant in 
parti land of the abadi, tliat there was 
no evidence of the custom, that the 
defendants wore mere trespassers, and 
therefore the suit was decreed. The 
lower appellate Court found that there 
was no permission of the zamindar 
pleaded nor proved and it upheld the 
decree regarding the defendants as 
trespassers. 

The defendants have appealed to this 
Court on the ground tliat they had a 
legal right to take the wood of this 
tree. The defendants relv on the ruling 
reported in 721 C 108 Dancils, 

1. Ramnath v, Mata bahay, 1923 All 417=72 i~G 
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J., in which he dealt with other mat- 
ters and at p. 109 he stated: 

“It is next argued that in the absence of proof 
of special custom Jagannath, though in posses- 
sion of the trees, had no right to transfer 
them. The lower Court relies on the ruling in 
1921 All 1G8 (2), and I agree with the lower 
Court that whatever views may formerly have 
been held, the presumption now is that a tenant 
has a right to cut and sell trees planted by 
him.” 

The judgment shows that the suit 
related to the possession of certain 
trees and of a house in the abadi. 
The reasons given by the learned Judge 
are vague and the ruling to which he 
refers relates to the case of trees plant- 
ed on what had been an occupancy 
holding. Tliat ruling in 1921 All 168 
(2), does not apply, in our opinion, to 
the case of trees planted on parti land 
I in the abadi. On behalf of the plain- 
tiffs reliance is placed on the case of 
SIC 256 (3), in which Sir John Stan- 
ley and Piggott, J., held that trees 
planted in a grove outside the occu- 
pancy liol^lin^^ ^c^f ^ 

be sold by the tenant and in the case 
of 1914 All 529 (4), the sate Sundar 
Lai, J., held that a tenant had no right 
to sell trees planted on the wasteland 
in a village. We consider that these 
two latter rulings should be followed. 
For the plaintiffs reliance was also 
placed on the case of 1929 All 146 (5). 
This was the ruling by a learned Single 
Judge, Boys, J., and in regard to trees 
planted on parti land in the abadi he 
held that the criterion was where a 
person who has planted the trees gives 
or gives up something in return for 
the permission to plant the trees and 
that in the absence of other specml 
considerations, the tree pecomes the 
property of the person who plants it, 
but where he gives nothing, the pro- 
perty in the tree becomes as that ot 
a zamindar. We do not think that this 
is a general criterion which we should 
follow, as it is not apparent .from 
where the doctrine of consideration is 
derived, but the case docs not apply 
to the present suit, because in tlic 
present suit there was no previous per- 
mission to plant. . 

' It is usual tliat in cases like the 

1 present there is evidence of custom 
and a finding of custom, and we con- 
sider that it lay on the defendants to 

2 JabJ^ar Sahu v. Kal Mangal, 19-21 All 168=G3 
I C 437 = 43 All GOG. 

3. Jagdisb Naraio Singli v. Jokhan Ahir, (1910J i) 
T 

4. Ram Sariip v. Jagannalli. 1914 All 529=25 I 

5. flobardhan Panclo v. Debi Bux Kurmi, 1929 
A J J J 1 G = 1 1 4 I C 7 50. 


plead and prove a custom by which 
they could be entitled to take the wood 
of this tree. In the absence of any 
proof of custom, we consider that piima 
facie the presumption in fayour of 
the zamindar. The zamindar is the 
owner of the soil of a parti land andl 
presumably the tree which is grown 
on that parti land and attaclied to 
the soil is transferable with a trans- 
fer of land and presumably therefore 
the tree goes with the land and must 
be regarded as pertaining to the land. 
In the absence therefore of a pleading 
and proof tliat the defendants had a 
right to cut the tree, we hold that 
the defendants l^d no such right. ^ Wej 
accordingly consider that the decision? 
of the lower Courts is correct and we 
dismiss this second appeal with costs^ 

K.s. Appeal dismissed, 
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Ganga Nath, J. 

Bam Naresh Singh and anoihet 

Plaintiffs — Appellants. 

v. 

JMuneshtvar Prasad Tetvari Defen- 
dant — Respondent. 

Second Appeal No. 276 of 1933, Deci- 
ded on 11th March 1935 from decision of 
Addl. Sub-Judge. Gorakhpur, D/- 12th 
December 1932. 

Cosharer— One of joint owners is not enti- 
tled to make building without consent ot 
other owners— If building is erected long ago- 
and no suit is brought by others, consent is- 
presumed— Suit must be brought wilhirv 

reasonable time. . 

One of several joint owners is not entitled to- 
make a building on the joint property without 
tho consent of other joint owners. But if the 
building has been erected long ago it will be 
presumed that the cosharcr in exclusive posses- 
sion, who erected building, did so with the 
permission of the other cosharors, especially 
when a suit is brought several years after tho 
commencement of constructions and when the 
constructions have been completed at a consi- 
derable expense. No such presumption can ho 
made in a case where the erection is of recent 
date and has been objected to from the beginn- 
ing. It is very necessary that a co-owuer should, 
bring his suit for demolition of a building cons- 
tructed by another cosbarer and for joint posses- 
sion within a reasonable time : il927 All 709 ; 
1928 All 59, Bel on. [3? 557 0 2] 

Shiva Prasad Siiiha — for Appellants. 

N.Upadhiya — for Respondent. 

Judgment. — This is a pkiintiffs' ap- 
peal and arises out of a suit brought 
by them against the defendant for de- 
molition of a building alleged to have^ 
been constructed by the defendant res- 
pondent on the joint land. The i^rties 
are co-sliarers and it is alleged by the 
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plaintifiis that the defendant 'had re- 
cently constructed a building which 'he 
had no right to construct on the joint 
land. The defendant contended that he 
had purchased the zamindari share and 
the house of Durga Pathak from his 
heir Padarath Pathak in 1918 and has 
since been in possession of the same 
cind that he has built his house on 
the isite of the cattle hoxise and court- 
yard of Durga Pathak. The defendant 
•also contended that he started his 
constructions in 1922 and has spent 
about Rs. 17,000 and that he liad been 
in exclusive possession of the land in 
dispute since 1918. He further con- 
tended that in 1927, suit No. 35 of 
1927 was brought by Achal Bahadur, 
own brother of plaintiff Ram Naresh 
Singh, a member of the joint family 
of the plaintiffs in respect of the con- 
structions in dispute which failed. 

The trial Court decreed the suit, but 
on appeal the learned Additional Sub- 
ordinate Judge dismissed the suit. He 
found that the constructions com- 
menced, as found by the trial Court, in 
1925. The plaintiffs had all along know- 
ledge of the constructions. In fact a 
suit ( suit No. 35 of 1927) referred 
to above was brought by Achal 
Bahadur a member of the plaintiffs’ 
joint family to get the constructions 
demolished. After the withdrawal of the 
suit by Achal Bahadur no other mem- 
ber of the family of Achal Bahadur 
including the plaintiffs did anything till 
February 1931 when the present suit 
was brought. The respondent 'had spent 
Rs, 4,000 on the constructions till the 
suit of 1927 was brought. Futher con- 
structions 'have been made since then 
and as stated by the learned Addi- 
tional Subordinate Judge the construc- 
tions must have cost a substantial sum. 
The house stands substantially con- 
structed. The outside walls are of pucca 
bricks and there are as many as 7 or 9 
roorns. The roof is tiled. The learned 
Additional Subordinate Judge states 
•further that apart from finishing touch- 
•cs the main building stands already 
constructed according to the statement 
'of the plaintiff 1 himself and is in 
the occupation of the defendant res- 
pondent. The area covered by the 
-building is only 70 by 67 feet. The 
learned Judge observed: 

“ It is obvious therefore that the plaintiffs 
respondents have been guilty of laches for the 
suit has been unreasonably delayed. The prayer 
•for demolition if allowed would be too revere.” 

It will thus appear tliat the suit has 
been brought six years after the con- 
structions were started and when the 
constructions have been substantially 


finished at cost of a considerable sum 
of money. There is no explanation for 
any delay since the withdrawal of the 
last suit of Achal Bahadur, plaintiff 
I’s o-wn brother and a member of the 
plaintiff’s family. It can obly be ex- 
plained by one conclusion, namely, that 
the plaintiffs had no objection to the 
constructions. If they had any objec- 
tions they should have pursued the 
former suit and fought it out and if 
there was any legal defect on account 
of which Achal Bahadur plaintiff was 
compelled to withdraw it, another suit 
should have been brought at once. 

There can be no doubt that one of 
several joint owners is not entitled to 
make a building on the joint property 
without the consent of other joint 
owners. But if the building has been 
erected long ago it will be presumed 
that the cosharer in exclusive posses- 
sion, who erected the building, did so 
with the permission of the other co-, 
sharers, especially when a suit is| 
brought several years after the com-! 
mencement of the constructions and [ 
when the constructions have been com-l 
pleted at a considerable expense. No! 
such presumption can be made in a I 
case where the erection is of recent ( 
date and has been objected to from! 
the beginning. It is ve^ necessary that} 
a co-o\\Tier should bring his suit for' 
demolition of a building constructed! 
by another cosharer and for joint pos- 
session within a reasonable time. This 
view is fully supported by 1927 All 
709 (1) and 1928 All 59 (2). As would 
appear from the facts given above 
there can be no doubt that a presump- 
tion can be safely raised that the con- 
structions were continued at least after 
the suit of 1927, and completed with 
the consent of the plaintiffs. The learn- 
ed Additional Subordinate Judge has 
therefore rightly exercised this discre- 
tion in refusing to order the demolition 
of the constructions. There is no force 
in the appeal. It is^ therefore ordered 
that the appeal be dismissed with costs 
and the decree of the lower Court be 
confirmed. 

Appeal dismissed. 

1. Sbeo Harakh Upaclhya v. Jai Gobind Teivarf 
1927 AH 700=104 I G 414. 

2. ^^ohatnmad Sher Khan v. Ebarat Indu 109 a 

All 59=106 I C G5G. ’ 
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SULAIMAN. C. J. AND BENNET, J. 
Chargeability of Stamp Duty, Refer- 
ence re. 

Misc. Case No. 307 of 1934, Decided 
on 28bh January 1935, from reference 
by District Judge. Meerut, D/- 30ch 
April 19:H. 

(a) Stamp Act (1899), Sch. 1, Art. 57^ — 
Exemption (e) — Property attached by amin 
banded over to supurdar — Document execu- 
ted by supurdar agreeing to produce same 
whenever demanded by Court — Held docu- 
ment came within exemption (e). 

A simple money decree li:id been put in exe- 
cution and certain moveable property of the 
judgment-debtor was ordered to be attached. 
The amin went to tbc spot and attached the 
property and handed over the same to a supur- 
dai* who executed a document. The terms of 
the document were that the supurdar acknow- 
ledged having received the attached property 
from the amm and ugreed to produce the same 
whenever demanded by thi Court of the amin 
and further agreed that in case of failure tne 
Court would ho at liberty to realise the price 
thereof from his person and property. 

Held : that the po-ition of the supurdar was 
that of a surety for the amin, undertaking duly 
to account for the property received fiom the 
amin by virtue of the document executed by the 
supurdar and was covered by Exemption (c) and 

%vas not liable to duty : 1931 All 5G7 {h /3)» Dist. 

[P 653 O 2 

(b) Stamp Act (1899), Sch. 1, Art. 57— 
Bond executed by surety to account for pro- 
perty received is security bond. 

A bond executed by way of security to account 
for property roceis’ed by virture thereof oven 
though executed by a surety is a security bond 
within ihe meaning of that Article. [P 653 0 2J 

^Iiiham^'Kid T sm.a)l foi’ tb 0 C»‘OWii. 

Sulaima’i, C. J.— This is a reference 
by the Munsif of Gh.jziabacl uiuler 
O. 46, R. 1 of a question of law which 
arose before him when executing a de- 
cree. A simple money decree had been 
put in execution and certain movable 
property of the judgment-debtor was 
ordered to be attached. The amin went 
to the spot and attached the property 
and handed over the same to a supurd- 
dar who executed a document which is 
the subject-matter of consideration. On 
report to the Court, the Court ap- 
proved of the arrangement m;ide by 

amin . , . 

There is no question before us as 

to the legal liability of the supurddar 
to restore the goods placed in his cus- 
tody. The only question is whether 
the document executed by huT^ was 
chargeable with stamp duty. The terms 
of the document were that the supurd- 
clar acknowledged having received the 
attached property from the arnin and 
agreed to produce the same whenever 
demanded by the Court of the amin 


and further agreed that in case of 
failure the Court would be at liberty 
to realise the price thereof from his 
person and property. The question be- 
fore uis is whether this document 
exempt from duty or whether it is 
chargeable with duty as an agreement 
or as a security bond. 

As the suourddar was not paid any 
remurerati n for his offering to take 
charge of the property there may be 
some difficu-ty in holding that the docu- 
ment amounted to an agreement. But 
there can be no doubt tliat the langu- 
age brir.gs it within the scope of the 
definition of security bond as given in 
Sch. 1, Art. 57, Stamp Act. A bond 
executed by way of security to account 
for property received by virtue thereof, 
even th..iigh cxcru'ed by a surely, is 
a sc'urity bond within the meandng of 
tliat ariicle. But Exemption (e) under 
that article exempts from the payment 
of stamp any instrument executed by 
a surety for an oJJiccr of Government 
to secure the due accounting for pro- 
perty received by virtue thereof. The 
print for considciation is whether this 
document comes under this exemption. 
Under O. 21, R. 43, where property 
to be attached is movable property in 
the possession of the judgment-debtor 
attachment is to be made by actual 
seizure and the attaching officer is to 
keep the property in his own custody 
cr in that of one of his Subordinates 
and “sliall be responsible for the due? 
custody thereof”; therefore the 'legal 
responsibility for the due custody of 
the attached property lies on the at- 
taching officer. Rr. 122 and 123, pro- 
vide for the approval or permission of 
the Court as lo the arrangement made 
by the attaching officer, whicli when 
approved would exonerate the attach- 
ing officer personally. Nevertheless the 
supurddar who keeps the property in 
his own custody on behalf of the amin 
is really a surety for the amin and 
undertakes to restore the goods or pay 
their price if not produced before the 
Court, The position of the supurddar 
was therefore that of a surety for the 
amin undertalcing duly to account for 
the property received from the amin 
by virtue of the document executed by 
the supurddar and is covered by Ex- 
emption (e). 

The learned advocate for the Secre- 
tary of State relies on the Full Bench 
case of 1931 All 567 (1), but that case 
in no way helps him because it was 
laid down there that although the a m m 
1. Sbakir Husain v. Gbandoo Lai, 1931 All 567— 

134 I 0 83G (F B). 
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cea'ses to be liable after the Coxirt wa Singh, against Kapal Deo, the 


has approved of the arrangement or 
given turn permission to make the ar- 
rangement, the supurddar was liable 
as a surety under S. 145, Civil P. C. 
It follows that the position of the 
supurddar as surety for theamin under- 
.taking to produce the goods was ac- 
cepted by the Bench and his liability 
as a stirety was actually enforced. 

We are therefore of opinion that the 
supurdvama in question was not liable 
to duty because it was exempted under 
Exemption (c) to Art. 57. This is our 
answer to the reference. 

K.S. Ref ('rence ansto’>red. 
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Niamattuet.ah. -T. 

M'lca Snigh— Defendant — Appellant. 

V. 

Reni "M n.flho Singh and others — Plain- 
tiffs-- Ke^pondents. 

Second Appeal Nn. 5^5 of 1933, De- 
cided on 1st February 1935, from deci- 
sion of Addl. Sub-Judge, ballia.D/- 16th 
January 1933, 

Malicious prosecution — Suit for dama- 
ges — Absence of reasonable and pro- 
bable cause for prosecution must he proved 
by plaintiff — Plaintiff not proving this — 
Court cannot grant some damages merely 
because both parties have indulged in false- 
hood and by fact of acquittal of plaintiff in 
criminal case, 

In a suit lorclamagcs for malicious pro-ecution 
tlio burden of proving absci ce of rc.i'onable 
and probable cause for the defendant 'p acHou in 
prcf-ccuting ibo fdaintifT lies on the latter. It 
is not for the defendant, in ihe first instance, to 
pro.o lhal ilie charge which he j referred 
against the plaintiff was true. The plaintiff 
must cstahlisL prima facie that there was no 
reasonable and probable cause for t he defendant 
to prosecute the pluintjtl. If the facts alleged 
by the defendant in the crindnal case were., 
within his knowledge, the form which the issue 
relatiiig to tlie absence of reasonable and pro- 
bable cause gerierall> takes is whether the 
charge was fal'^e. 

\Nhcre the plaintiff has failed to prove this, 
the Court cannot act on princ'ple, that both 
parties have indulged in fahsehood and some 
damages ought to bo awarded to tlie accu-ed who 
wore acquitted. Plaintiff s suit niu>t be di.s- 
missed. [X> 6.59 C 1, 2] 

K. Verma — for Appellant;. 

S. P. StnJia — for Respondonfcq. 

Judgment. — This is a defendant’s ap- 
peal arising out of a suit for damages 
for malicious prosecution brought by 
the plalntifTs-respcndents. On 27th 
November 1930 two complaints were 
filed in the criminal Court, one by Ka- 
pal Deo Singh, against eight persons, 
including the present defendant, Me- 
wa Singh, and the other by Me • 


complainant in ihe counter case, and the 
three plaintiffs-respondents. It was 
common ground that a fight had en- 
sued in which Kapal Deo received in- 
juries and so did the defendant, Mewa 
Singh. The latter’s injuries were grie- 
vous, as was subsequently discovered on 
medical examination. The plaintiffs 
were acquitted. It is immaterial for the 
purposes of this case whether the other 
accused in the two cases were 
convicted. 

The suit which has given rise to the 
present appeal was brought by the 
plaintiffs-respondents on the allegation 
that they had been prosecuted by the 
defendant, Mewa Singh, for an offence 
under S. 325, Penal Code, though as 
a matter of fact, the plaintiffs were 
not present on the scene of occurrence. 
The defendant pleaded that the plain- 
tiffs jou’.ed Kapal Deo in causing 
grievous hurt to him (Mewa Singh). 
On these pleadings there was 
one one material issue in 
the case, viz., whether the 
complaint made by the defendant 
against the plaintiffs was false. The 
facts alleged in the criminal Court by 
the defendant against the plaintiffs 
were sucli that they must have been 
true or false to his knowledge. It was 
not a case in which the defendant had 
received information that the persons 
accused had committed a certain of- 
fence. In a case like the present the 
truth or falsehood of the complaint is 
decisive so far as reasonable and pro- 
bable cause is concerned. 

The plaintiffs produced evidence to 
establish an alibi. Their case was that 
they were not present on the scene 
of occurrence, but the de^'endant im^ 
plicated them out of malice. The trial 
Crurt accepted this evidence and de- 
creed 'the plaintiffs’ suit for damages 
amounting to Rs. 372-8-0. There can 
be no doubt that if the evidence led 
hy the plaintiffs be accepted, as was 
done by the first Court, their suit 
must be decreed. On that supposition 
the defendant deliberately prosecuted 
the plaintiffs for an offence under S. 
325, Penal Code, causing grievous hurt, 
though he must have known that the 
plaintiffs were innocent and that such 
charge was groundless. From the de- 
cree of the trial Court the defendant 
appealed to the lower appellate Court 
whose judgment is remarkable for the 
confusion of thought which it discloses 
both as regards the issues involved and 
the grounds on wluch the plaintiff in 
a suit for malicious prosecution is en- 
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titled to rely. Tliat Court did not ac^ 
cept the finding arrived at by .the 
trial Court, but held: 

“ The respondent’s (plaintifTs’) alibi is untrue 
and their taking part in the fight at the place 
whore Kapil Deo was laying foundation of his 
house is certain.” 

He proceeded to hold that: 

“ this finding of fact makes matters somewhat 
complicated. In my opinion this finding must 
affect the amount of damages. Both parties 
have invented untrue stories, the respondents 
invent the alibi and the appellant created false 
scene of occurrence. The appellant must pay 
-damages to the respondents, but in determining 
damages the respondents’ part in causing hurt 
to the appellant and their untrue alibi must be 

considered,” , , , 

Accordingly he reduced the damages 
decreed by the trial Court uy halt, 
in my opinion the decree of the low- 
er appellate Court cannot be sustain- 
ed It cannot be disputed that m a 
suit for damages for malicious pro- 
secution the burden of proving absence 
of reasonable and probable cause tor 
the defendant’s action in prosecuting 
the plaintiff lies on the latter. It , is 
not for the defendant, m the first in- 
stance, to prove that the charge which 
he preferred against the p^intiff was 
true. The plaintiff must establish pnma 
i facie tliat there was no reasonable and 
probable cause for tne defendant to 
orosccute the plamuff. If the facts al- 
ilegcd by the defendant in the cnmiiml 
icasc were within his knowledge, the 
form which the issue relating to the 

absence of reasonable and 
'cause generally takes is whether the 
charge was false. In the present case, 
;thc plaintiffs realised that they had 
'to prove the falsehood of . the defen- 
i dant’s allegations m the cnmmal case. 
The manner in which they attempted 
'to establish it was to prove ,an ali- 
bi. Their evidence on that point 'has 
I been disbelieved by the lower appcl- 
laic Court, whose finding, on that part 
of the case is conclusive in second ap- 
peal. In these circumstances, it is not 
possible for the plaintiHs ^ 

anv evidence on the record to slu^w 
that anart from their evidence of ali- 
bi it is established that they did not 
'mkc part in the tight as there is no 
such evidence. On the contrary the 
Imver appellate Court denuiucly finds 
that thev did take part in the fight. 
If the. lower appellate Court liad coi- 
rec ly applied the Law to its own find- 
n-s the plaintiffs’ suit should hate 
hc"on dismissed. It seems to me that 
that Court did not appreciate the is- 
sues involved in the case and award- 
ed damages according to its own pe- 
culiar notions of right or wrong. It 


acted on the principle tliat both par- 
ties have indulged in falsehood and 
some damages ought to be aw^d^ 
to the accused who were acquitted. 
This is a palpably incorrect view, and 
the decision of the lower appellate 
Court cannot stand. The result is that 
the appeal succeeds. The decrees of 
both the Courts below are set asid<^ 
and the plaintiffs* suit is dismissed 
with costs throughout. 

The plaintiffs filed a cross-objection 
against that part of the decree which 
reduced the amount of damages award- 
ed to them by the trial Court. In the 
view of the case I liave taken, the 
cross^objcction* must fsiil* It is ciccord*^ 
ly dismissed ^vith costs. 'Leave to ap- 
peal under the Letters Patent is ap- 
plied for by the plaintiffs, but is re- 

fused, 

5 Appeal allowed, 
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Bennet, J. 

Gopal Sa7iai— Plaintiff— Appellant. 

V. 

Nash- Uddin and another — Defendants 

— Respondents. ^ 

Second Appeal No. 320 of 1933, De- 
cided on 6th March 1935, from decision 
of Dist. Judge, Meerut, D/- 30fch Nov- 

Tenancy Act (1926), S. 227— Suit for 

jyrofU — Usufructuary mortgagee— Exproprie- 
tary tenant executing kabuliyat to usufruc- 
tuary ‘mortgagee — Mortgagee is entitled to 
collect rent but cannot retain whole of it 
against another cosharer. 

In a suit for profits under S. 227 a usufruc- 
tuar 5 * mortgAgeo is entitled to collect d. sliAtc of 
the assets of the mabal proportionate to a share 

in a mahal, i. c., the share which he has in his 

usufructuary possession. The mere fact that an 
oxproprictary tenant, has executed a kabuliyat 
In favour of the usufractuary mortgagee entitles 
him to collect that rent, but it does not entitle 
him to retain the whole of that rent against 
another cosharer. On the creation of an cxpi^- 
prictary tenancy the exptoprietary tenant is the 
tenant of the coparcenary body and not the 

tenant of any particular coparcenary. 

[P 561 O 2J 

X^ishwa Mitra — for Appellant. 

Miishiaq Ahmad — for Respondents. 

judgment. — This is a second appeal 
by a plainUff whose suit was disn-^s- 
ed bv the lower appellate Court. 
plaintiff brought a .suit under S. 227, 
Agra Tenancy Act, for his share or 
profits against the defendant 2, Nasir- 
iiddin, as a cosharer in possession 
der a usufructuary^ mortgage. The Re' 
venue Court granted a decree to tne 
plaintiff for a certain amount of mesne 
profits. The facts apparent from tne 
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pleadings, ^\'hich are adnnitted by learn- 
ed counsel in this Court for the par- 
ties to be correct, are that the khe- 
Avat number in question consisted of 
7 biswanis 8 tanwansis and was held 
•originally by defendant 1, Chhidda 
Khan, and Chliidda Khan was in culti- 
vating possession of the total area 36 
biswas odd in this khewat number 24/ 
•6. Chidda Khan executed a usufruc- 
tuary mortgage of 2 biswansis 8 tan- 
wan sis sliare in favour of defendant 
'2, Nasiruddin, and he executed a qabu- 
liat agreeing to pay rent to defendant 
’2 of Rs. 95-2-9 per annum for a por- 
tion of the cultivated land in this khe- 
wat number. Subsequently the plain- 
tiff purchased the equity of redemp- 
tion of Chhidda Khan but he lias not 
redeemed the usufructuary mortgage. 
Plaintiff also purchased the remaining 
5 biswansis share in the khewat num- 
ber which is not encumbered by mort- 
gage and plaintiff got the Revenue 
Court 'to assess exproprietary rent on 
the remaining portion of the cultivated 
area in possession of Chhidda Khan 
which \vas fixed at Rs. 40. This Rs. 40 
exproprieta-ry rent was rent payable to 
all the cosharers in the khewat num- 
ber because an exproprietary tenant is 
the exproprietary tenant of all the co- 
sharers. Similarly in regard to Ruppees 
95-2-9 rent under the qabuliat between 
Chhidda Khan and Nasiruddin this 
must be taken to be exproprietary rent 
and to be due to all the cosliarers. The 
plaint in para. 3 set out that the to- 
tal rental of the khewat in question 
was Rs. 135-2-0 and learned counsel 
points out that that . sum is 
composed of the two items . Rupees 
'95-2-9, due under the qabuliat from 
Chhidda Khan, and Rs. 40 due from 
Chhidda Khan as the exproprietary 
rent fixed by the Court. These facts 
were admitted in para. 2 of the writ- 
ten statement and are not -in dispute. 

Now the plnintiff brought a suit in 
the Revenue Court in his capacity of 
a cosharer in possession of a 5 bis- 
wansis share in this khewat number. 
He had no right to ;sue in regard to 
the 2 biswansis 8 tanwan- 
sis . because he only held 

the equity of redemption in that share 
and defendant 2 was in possession of 
that isliarc as a usufructuary mortga- 
gee'. But unfortunately this position 
was not appreciated by the two low- 
er Coiirts and the issue framed was “Is 
the plaintiff-mortgagor and defendant 
a mortgagee and hence no profit is 
due from him?’ The trial Court al- 
though it framed this issue, actually 

1935 A/71 d- 72 


decided the suit on correct lines by 
taking the evidence of the patwari .as 
to the total amount of the collections 
m the mahal wliich it held to be the 
payment of the rent under the qabu- 
liat Rs. 95-2-9, and it held that the 
plaintiff had not realised any of the 
Rs. 40 exproprietary rent. The net as- 
sets therefore after deduction of land 
revenue coming to Rs. 247-9-6, the 
Court gave the plaintiff a two-third 
share, Rs. 165-1-0 with proportionate 
interest and costs. Defendant 2, Na- 
siruddin, brought an appeal before the 
lower appellate Court alleging in 
ground No. 3 that the trial Court 'had 
erred in holding that the plaintiff was 

entitled to claim 2/3rd share of the rent 
received by the appellant from Chhid- 
OS' Khan, defendant 1, The lower ap- 
pellate Court has considered the mat- 
ter solely from the point of view of 
the mortgage and it held: 

Until the mortgage is redeemed by the 
plamtifi-respondent the 'appellant Nasiruddin is 
entitled to this sum (Rs. 95-2 9) by way of in- 
terest on his mortgage money and the plaintiff- 
respondent cannot get any share in it.” 

Now the question is whether such a 
finding IS legally correct in a suit for 
profits. The position of Nasiruddin in a 
suit for profits under S. 227, Agra Te- 
nancy Act, is that he is entitled to 
collect a sliare of the assets of the 
mahal proportionate to a share in the 
mahal. The sliare which he has in his 
usufructuary possession is a share of 
2 bis\>^nsis 8 tanwansis. The mere fact 
that Chhidda Khan, an exproprietary 
tenant has executed a qabuliat in fa- 
vour of Nasiruddin to pay Rs. 95 odd 
rent per annum entitles Nasiruddin to 
collect that rent, but it does not en- 
titled him to retain the whole of that 
rent against another cosharcr. The po- 
sition will be more easily seen if we 
assume that Chhidda Khan had put 

the mahal 

in Its khewat and agreed to pay the 
whole rent to Nasiruddin. On the 
theory of the lower appellate Court 
in such a case the plaintiff would 
nave been entitled to notliing althou^-h 

sharpen ^ 5 biswanSs 

Share in the khewat number, a share 

which was unencumbered by any usu- 

fructuary mortgrage. This shows ?llat 

theory of the lower appellate 
Court is unsound. A further poim an 
P^arently mnucnccd the lower appellate 
Court and that was titat the Ximiff 

collected any of the Rs 40 
which had been assessed as rent nav- 

appelU^te^Co^’t ^ Khan, and the Imvcr 
appellate Court go&s on to say that this 

rent was payable to the plaimiff In 
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this the lower appellate Court has fallen 
into a legal error because on the crea- 
tion of an exproprietary tenancy the 
exproprietary tenant is the tenant of 
the coparcenary body and not the te- 
nant of any particular coparcenary. 
There is no reason in law for the con- 
clusions arrived at by the lower ap- 
pellate Court. It is clear that the as- 
sets as found by the trial Court cor- 
rectly represent the collections of rent 
in this mahal during the years in suit 
and no ground has been shown in this 
Court that there is anytliing incorrect 
in the findings of fact of the trial 
Court. Nor does it appear necessary 
to remand any further issue on a ques- 
tion of fact. Under these circumstances 
I set aside the decree of the lower 
appellate Court and I restore the de- 
cree of the trial Court, and I allow 
the plaintiff costs throughout. No case 
has been made out for a Letters Pa- 
tent appeal. 

K.S. Appeal allowed. 
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Bajpai, J. 

B. Bhanest Chandra Singh and another 
— Plaintiffs — Appellants. 

V. 

Bahunandan Singh find others — Defen- 
dants — Respondents. 

Second Appeal No. 1137 of 1932, 
Decided on 10th January 1935, from de- 
cree of Addl. Sub-Judge, Benares, D/- 
27th April 1932. 

Agra Tenancy Act (1926), S. 273 — For ap- 
plicability of S. 273, suit must relate to 
agricultural holding — Mere plea of defen- 
^ dant that he is tenant of plaintiff is not 
sufficient. 

Before S. 273 could be applicable the suit must 
relate to an agricultural holding and it is not 
sufQcient if the defendant merely pleads that 
they are tenants of plainti0 but admits that the 
land is not taken for agricultural purpose. 

IP 563 C 1] 

Haribans Saliai and Sri Narain Sahai 
— for Appellants, 

P. Tj Banerjee and Bam Narain 
Verma — for Respondents. 

Judgment. — This is an appeal by the 
plaintiffs who object to the procedure 
adopted by the trial Court in send- 
ing the record to the Revenue Court 
for a finding under S. 273, Agra Te- 
nancy Act, Local Act 3 of 1926. The 
facts arc that the plaintiffs brought 
a suit for a declaration that a certain 
plot was owned by them and tliat the 
defendants had no concern with it who 
who might be ordered to rernovc cer- 
tain trees and constructions on the 


same. The defendants alleged that their 
house stood on a portion of the land 
in question for a very long time and in 
another portion nim. jack-fruit, kela, ba- 
bul trees, bamboo clumps and rubbish/ 
heaps stood and in a portion of the 
land vegetables, etc., were grown. 
They stated tliat the plaintiffs* plea 
that on the land in question the house* 
of one Ganesh Ahir stood and the said’ 
Ganesh Ahir had planted certain jack- 
fruit Trees and bamboo clumps with 
the permission of the zamindar but 
the defendants recently without the- 
consent of the zamindar took posses- 
sion of the land and made certain- 
other constructions was incorrect; on. 
the contrary the defendants had been- 
in possession of the said land for a 
number of years on payment of rent* 
No plea was taken that the suit relat- 
ed to an agricultural tenancy and the* 
defendants were the tenants thereof; 
it was. not said that the record should 
be sent to the Revenue Court for the 
decision of the issue as to whether 
the defendants held land as the tenant 
of the plaintiff. One of the defendants- 
was examined under O. 10, R. 10, Ci- 
vil P. C., and therein also he said 
that the land was taken for the pur- 
pose of tethering cattle, building 

houses, planting trees and growing 
vegetables. He said that he 'had plant- 
ed an orchard, that on a portion of the 
land cowdung cakes were prepared and 
on a certain portion vegetables and 
chillies were grown. He ended by say- 
ing that the land had not been taken- 
for agricultural purposes and no grain 
had been sown on the same. 

The Court of first instance was in 
some doubt, as to whether S. 273, Te- 
nancy Act, applied or not and it 
therefore on 2nd May 1931 passed an 
order to the effect that: 

the pleader for the defendants should show 
by jNIonday whether be pleaded tenancy or not 
and whether any issue regarding it be sent to 
the revenue Court or not because the written 
statement i^ not quite clear on this point.” 

The defendants on 4th May 1931 
stated that a portion of the disputed 
plot was sown witih vegetables and on. 
a portion there was a bela (a place 
for tethering cattle) of the defendants 
and on a portion there were trees and 
bamboo clumps. It was said that the 
defendants were the tenants of the 
plaintiff and S. 273 was applicable. It 
seems that in the Court below proper 
attention was not paid to the fact that 
before S. 273 could be applicable the 
suit must relate to an agricultural 
holding, and it was thought that in 
order to make that provision apphe- 
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able all that is necessary was that the 
defendants should plead that they 
were tenants of the plaintiffs. In this 
the trial Court was wrong. The posi- 
tion that was taken by the defendants 
was that they were tenants but they 
admitted that the land was not ta- 
ken for agricultural purposes. 'Under 
these circumstances even if I were not 
to look at the report of the Commis- 
sioner appointed by the Revenue Court, 
which goes to show that no vegetable 
cultivation was goint on on the plot, it 
is not possible to hold that the dis-r 
pute related to agricultural holdings. 
That being so, the entire procedure 
adopted by the trial Court was irre- 
gular. I have not gone into the other 
evidence in the case but I do not 
agree with the lower appellate Uourt 
that : 

“ the plot of land is an agricultural land in 
view of the admissions made by the defendants.’* 

It is however contended by Mr. 
Upadhia on behalf of the respondents 
that the Courts below on the evidence 
have found that the defendants are the 
tenants of the plaintiff qua this plot on 
payment of rent which has been paid 
by them regularly for a number of 
years and the plaintiffs’ suit for eject- 
ment and for declaration would not 
therefore succeed. That may be so, but 
I must set right the procedure adopt- 
ed by the trial Court. The record 
should not have been sent to the Re- 
venue Court, but on the pleadings of 
the parties the civil Court should 
have proceeded to determine the 
controversy between them. It may be 
that the civil Court might still come 
to the conclusion that the plaintiffs 
are not entitled to any relief because 
of the fact that they had let out the’ 
land to the defendants for the pur- 
poses mentioned by them, and the de- 
fendants have in no way acted in con^' 
travention of the purposes for which 
the land was let out to them. 

For the reasons given above. I al- 
low this appeal, set aside the decrees 
of the Courts below and remand the 
case through the lower appellate Court 
to the Court of first instance for disposal 
on the merits. As I have decided only 
a preliminary point, the remind should 
be deemed to be under O. 41, R. 23, 
Civil P. C., and the appellants will be 
entitled to a return of court-fees. 
Costs here and heretofore will abide 
the event. Leave to file an appeal by 
way of Letters Patent is granted. 

K'S. Appeal alloxced. 


A. I. R. 1935 Allahabad 563 

Harries and Bajpai, JJ. 

Emperor 

/ 

V. 

Bandhoo Ahir and others — Accused. 
Criminal Appeal No. 770 of 1934, and 
Appeal No. 618 of 1934, Decided on 30th 
January 1935, from order of 3rd Addl, 
Sess. Judge, Gorakhpur, D/- 18th June 
1934. 


(a) Penal Code (1860), S. 333— -When per- 
son causing grievous hurt to public servant 
can be convicted explained— Assult made on- 
sub-inspector inconsequence of what he had 
done to accused— Held it came within S. 333^. 

Under S. 333 a person who causes grievous 
hurt to a public servant can be convicted under 
three circumstances: (1) wnen grievious hurt 
caused while the public servant is in the dis- 
charge of his duty as such public servant; in 
this case motive and object are irrelevant; (2) 
when a public servant is prevented or deterred, 
from discharging his duty as such public servant 
in this case it is necessary that the object of the 
accused should be to deter the public servant from 
discharging his duty but it is not necessary to 
prove any motive; (3) when the public servant is 
assaulted in consequence of anything done or 
attempted to be done by that public servant in 
the discharge of his duty; in this case it is neces- 
sary that the public servant should be discharg- 
ing his duty at the time of the assault The 
object too is irrelevant. The only thing that has 
got to be seen is the motive. 

Where the assult was made on the sub-ins- 
pector in consequence of what he had done 
against three accused: 

Held: the third circumstance mentioned above 
undoubtedly applied. [P 665 Cl* 

(b) Penal Code (1860), S. 333— Assault on 

public servant within precincts of Court in 

Open and high handed manner — Held 18 

months’ rigorous imprisonment was not suf- 
ficient. 


Where the assault was made by three desperate 
persons in an open and high handed manner 
within the precincts of a Court iu the presence 
of a number of persons and the motive of the as- 
sault was revenge at the action of the sub ins- 

pector* 

^andedness of this description 

ought not be lightly dealt with aud public^ser- 
vants should be protected in the feLless di^ 

charge of their duties. The proper sentence in 
a case of this kind was a sentence of two vears’ 
rigorous imprisonment and that 18 months 
rigorous imprisonment was not sufficient. 

X -7 CP 566 C 1,21 

Ismatl and N. Upadhaya — for the 
Crown. 


^ ^ ^ 




— for Accused. 

Bajpai, J_— Bandhu Ahir. Badal Du- 
be and Maffan Beldar were placec 
on their trial before the AdditiW 
Sessions Judge of Gorakhpur for of- 
feno^ undf^ Ss. 307, 325 and 333, Pe- 
nal Code. They were acquitted of of 
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fences under Ss. 307 and 333, Penal 
Code, but were convicted of an of- 
fence under S. 325, Penal Code. Tihe 
Local Government has filed an appeal 
against the acquittal of the three ac- 
cused under S. 333, Penal Code, and 
in the appeal of the Local Government 
the accused are represented by Mr. 
ICalim Jafri; Badal Dube and Magan 
Beldar have appealed against their con- 
viction under S. 325, Penal Code, and 
are represented by Mr. TCanhaiya Lai 
Misra. Bandhu lias remained content 
with ins conviction under S. 325, Pe- 
nai Code. We have heard the learned 
Government Advocate in support of the 
Government appeal and Mr. Jafri in 
answer. We have also heard Mr. Mis- 
ra who has taken us through the en- 
tire record in connection with the ap- 
peal filed by Badal and Magan. 

The facts alleged by the prosecution 
are tliat Nurul Huda, the Sub-Inspec- 
tor in charge of Gola thana, had made 
several reports against the three ac- 
cused and therefore on 7th February 
1934 when the Sub-Inspector liad gone 
to Goraklipur to give evidence in a 
criminal case the three accused sur- 
rounded the ekka of the Sub- Inspec- 
tor and struck him with lathis. Ban- 
dhu was caught on the spot, but the 
other two managed to run away. Be- 
fore the committing Magistrate the two 
accused, Badal and Magan, denied the 
cluirge and said that they were false- 
ly implicated and Bandhu simply said 
tliat he was caught in the Court com- 
pound at Goraklipur but he did not 
beat the station officer of Gola as 
narated by the prosecution witnesses. 
Before the Court of session Badal and 
Magan stuck to their denial but Ban- 
<ihu raised a plea of self defence. He 
said tliat the claroglia had met hirn 
at Kauri Ram and he (Bandhu) had 
come to the Court at Gorakhpur and 
got an application written against the 
daroglia. The darogha came up in an 
ekka and saw Bandhu’s application and 
abused him and beat him with stick 
and fists and also gave slaps. When 
the darogha was snatching aiyay the 
application Bandhu also beat him \\ itli 

a lathi. 

After a magisterial enquirv the ac- 
cused were committed to the Court 
of session and in support of the pro- 
secution case the Sub-Inspector and 
clev'cn other eve-witnesses were exam- 
ined. The Sub-Inspector says that from 
May 1933 he had made as rnany as 
oio-ht reports in the diary against the 
three accused or some of them and 
members of their party. He had a war- 


rant for the arrest of Bandhu and he 
had e.xecutcd Magan’s waiTant. On 7th 
February' 1934 he came on an ekka 
to the collectorate as he had challaned 
the case of Tehl against Sheoraj and 
the case was pending in the Court of 
Munshi Abdul Hamid Khan, Deputy 
Magistrate, where the ^ub-Inspector 
had come to prosecute the case and 
to give his evidence. He goes on to 
say tiliat just as he was coming do\m 
from the ekka Bandhu gave a lathi 
blow on the left calf and another on 
tlie left knee. He fell do\vn from the 
ekka and then Badal gave him a la- 
thi blow on the head. Afterwards Ma- 
gan gave a lathi on the head, but 
the Sub-Inspector warded it off with 
his hand and the lathi struck the 
thumb of the right hand. He says that 
he then got dazed and the accused 
struck him with some more lathis. He 
was unable to pursue his duties up 
till 2nd March 1934. Chandrika Pra’- 
sad, a naik constable, was also pre- 
sent in the Court compound at the 
time of the assault and he says t^t 
he saw the Sub-Inspector being 
beaten as he got down from the ekka 
by Bandhu and Badal and a third man 
who was not known to him. He speaks 
of the arrest of Bandhu and says that 
the kotwal Abdul Rahim Khan who 
had come on the spot directed the wit- 
ness to go to the kotwali with the ac- 
cused Bandhu to make a report. The 
witness then went to the tliana ^.jicl 
made the finst information roi^rt which 
was recorded at 2 p. m. In this Chan- 
drika Prasad gave all the facts which 
were observed by him. He also says 
that the Sub-Inspector had lost his 
consciousness and that he was not able 
‘ to speak and tliat is why the name 
of Magan, who was very well known 
to the Sub-Inspector, was not men- 
tioned in the first information re- 
port. (After discussing the evi- 
dence, his Lordsliip held that 
grievous hurt was caused. The judg^ 
ment then proceeded). The question 
of the particular offence of which the 
accused are guilty is the subject of 
the Government appeal and requires 
to be determined. The learned Judge 
says that on. the day of the occur- 
rence the Sub-Inspector liad not come 
to launch proceedings under S. 110, 
Criminal P. C., against Bandhu. He 
had come to prosecute another case 
and there is nothing to show that to 
deter him from discharging that duty 
this assault was committed. Further it 
cannot be said that the Sub-Inspector 
had come that day in dearch of Ban 
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dhu against whom it is said that there 
was a warrant. We are of the opinion 
that the learned Sessions Judge has 
taken a wholly unwarranted view of 
the provisions of S. 333, Penal Code. 
Under that provision of law a per- 
son who causes grievous hurt to a public 
senant can be convicted under three 
circumstances: ( 1 ) when ^ievous hurt 
is caused while the public servant is 
in the discharge of his duty as such 
public servant; in this case motive and 
object are irrelevant, ( 2 ) when a pub- 
lic servant is prevented or deterred 
from discharging his duty as such pub- 
vant: in this case it is necessary that 
the object of the accused should be 
to deter the public servant from dis- 
charging his duty but it is not ne- 
cessary to prove any motive (3) when 
the public servant is assaulted in con- 
sequence of anything done or attempt- 
ed to be done by that public servant 
in the discharge of his duty; in this 
case it is not necessary that the pub- 
lic servant should be discharging his 
duty at the time of the assault. The 
object too is irrelevant. The only thing 
that has got to be seen is the mo- 
tive. In the present case there cannot 
be the slightest doubt that the as- 
sault was made on the Sub- Inspector 
in consequence of what he liad done 
against the three accused and the 
third circumstance mentioned by us un- 
doubtedly applies. We are therefore of 
the opinion that the accused ought to 
have been convicted under S. 333, Pe- 
nal Code, and the acquittal recorded 
by the learned Sessions Judge is in- 
correct. 

For the reasons given above we al- 
low the appeal, set aside the acQuit- 
tal of Bandhu, Badal Dube and Ma- 
gan Beldar under S. 333, Penal Code, 
and alter the conviction from S. 325 
Penal Code, to S. 333, Penal Code. ’ 

The question of sentence now re- 
mains. It was argued on behalf of the 
defence that whatever view we might 
take of the facts of the case and as 
to the guilt of the individual accused 
the Sentence of 18 months* rigorous im- 
prisonrnent is sufficient to meet the ends 
of justice. We find ourselves unable to 
" ith this submission. The as- 
sault was made by three desperate per- 
sons in an open and high handed man- 
ner within the precincts of a Court 
m the presence of a number of per- 
sons. The motiv'e of the assault was 
revenge at the action of the Sub-Ins- 
pector. High handedness of this des- 
cription ought not to be lightly dealt 
with and public servants should be 


protected in the fearless discharge of 
their duties. We think the proper sen- 
tence in a case of this kind is a sen- 
tence of two years* rigorous imprison- 
ment. 

As a result of what we have stated 
above the Government appeal is allow- 
ed the opposite parties. Bandhu Aliir, 
Badal Dube and Magan Beldar, are 
convicted under S. 333, Penal Code, 
and sentenced to two years’ rigorous 
imprisonment. 

K.S. Order accordingly. 
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Bennet, J, 

Mam Saran Das — Plaintiff — Appli- 
cant. 

V. 

Mallu and oth^s — Defendants — Oppo- 
site Parties — Bospondents. 

Civil Bevn. No. 502 of 1934, Decided 
on 20th December 1934, against order 
of Munsif, Moradabad, D/- 11th August 
1934. 

(a) Civil P. C. (1908), O. 9, R. 13— Finding 
as to sufficient cause is necessary. 

Under O. 9, R. 13, it is necessary that the 
Munsif should find that defendants were pre- 
vented by any sufficient cause from appearing 
when the suit was called on for hearing. 

CP 666 O 1] 

(b) Civil P. C (1908), O. 17, R. 2 — Case 
fixed for final hearing — Adjournment asked 
by pleader refused — Pleader saying no in- 
struction — Decree passed — Defendant’s re- 
medy is by appeal and not by application 
under O. 17, R. 2. 

Where on the date fixed for hearing the 
defendant’s pleader asked for an adjournment 
but the Court refuses it and on the pleader 
saying no instructions a decree is passed, the 
proper remedy of the defendant is by way of an 
appeal and not by an application for restoration 
under O. 17, R. 2. [P 566 O 1] 

S. N. Seth~ior Applicant. 

iV. L. CJiat%irvedi — for Opposite Par- 
ties. 

. . is an application in re- 

■'■‘Sion by a plaintiff against an order 
of a Munsif restoring a suit which was 
dismissed, ex parte. The defendanjts 
made an affidavit alleging various 

but the IVIunsif has merclv 

recorded: 

, defendants’ counsel had then stated that 

he had no instructions from his client. Ground 
IS consequently sufficient.” 

The Munsif has not recorded any 
reason why the defendants* counsel had 
no instructions or why the defendants 
were absent. Under O. 9 , K. 13 , h is 
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necessary that the Munsif should find 
tliat defendants were prevented by any 
sufficient cause from appearing* when 
the suit was called on for hearing. 

Another point was taken in ground 
No. 1 of the revision that the Court 
below Qiad no jurisdiction to set aside 
an ex parte decree and the remedy 
open to the defendants was only an 
appeal against the decree as it stood. 
The defendants entered an appearance 
in the suit and filed a written state- 
ment. Therefore the case did not come 
prima^ facie under O. 9. R. 6. The 
date in question on which defendants 
were held to have failed to appear 
was the date which was fixed for fi- 
nal hearing in the suit. It was there- 
fore a date which came under O. 17, 
R. 2 as a date to which the hearing 
of the suit had been adjourned. It is 
shown from the order sheet tliat on 
itliat date the pleader for defendants 
asked for an adjournment which was 
refused and he then stated that he 
liad no instructions. In the Explana- 
tion to R. 2, O. 17 it is stated that 
no party sliall be deemed to have fail- 
ed to appear if he is cither present 
or is represented in Court bv an agent 
or pleader, though engaged only for 
the purpose of making application. The 
pleader for defendants was engaged in 
making an application and therefore I 
must hold tlrat the defendants did ap- 
pear on the date in question. All that 
'happened was that thev did not pro- 
duce their evidence and the case was 
heard and decided. No application by 
wav of restoration under O. 17. R. 2. 
which applies the provisions of O. 9 
therefore lies as the defendants must 
be held to have actually appeared. The 
order therefore of the lower Court al- 
lowing restoration must be set aside. 
The onlv remedy which the defendants 
had against the decree was by way 
of appeal. 

For these reasons I set aside the or- 
der of the lower Court and allow this 
civil re\*ision with costs. 

IC.S, Hevision allowed. 
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KendaIiL, J. 

I\It. Wasima and others — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 866 cf 1934, De- 
cided on 14th February 1935, from order 
of Sess. Judge, Azamgarb, D/- 1st Octo- 
ber 1934. 
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Penal Code (1860), Ss, 366 and 368— Kid- 
napping from lawful guardianship of hus- 
band Prosecution must prove marriage 
between woman and alleged husband — If 
legal marriage is not proved, there is no 
legal guardianship and no enticement. 

In a case of kidnapping from lawful guardian- 
ship of husband it is necessary that the prosecu- 
tion must prove a legal marriage between the 
woman and the alleged husband. If no legal 
marriage is proved, there is no legal guardian- 
ship and no enticement from her lawful guar- 
dian and no offence under Ss. 366 or 363 is com- 
mitted. [P 568 01,2] 

S. M. Husain and Shah Jamil Alani“^ 
for Appellants. 

Govt. Pleader — for the Crown. 

Judgment. — The four appellants, Mt. 
Wasima, Juned, Shujat Ali and Hafiz 
Abdul Samad, have been convicted of 
offences as follows: Mt. Wasima under 
S. 366, Penal Code, and sentenced to 
three years’ rigorous imprisonment, 
Juned under S. 368 and sentenced to 
five y^rs’ rigorous imprisonment, Shu- 
jat Ali under S. 419/109, and sentenced 
to 18 months* rigorous imprisonment 
and Abdul Samad under S. 420, Penal 
Code, and sentenced to five years* rigo- 
rous imprisonment and under S. 419. 
Penal Code, to two years* rigorous im- 
prisonment. They have all appealed, 
and have been represented by counsel 
in this Court. 

The story for the prosecution, a large 
part of which is admitted to be true, 
is tliat Mt. Badarul Nissa came with 
her widowed mother, Mt. Miraim, some 
time after 1920 to the village of Bam- 
haur where the mother married Najib 
Khan. About 1930 when Mt. Badarul 
Nissa was about 12 years of age, one 
of the residents of the village, Siddiq, 
wished to marry his son Haidar to 
her, and according to the story for the 
prosecution, but not for the defence, a 
nika ceremony was performed. The girl 
continued to live after it with her 
mother, but in November 1932, she was 
forcibly taken away to the house of 
Siddiq and Haidar, and she lived there 
under some constraint at any rate for 
about a year. At the end of this time 
the incidents occurred which led to the 
institution of the present proceedings. 
It is the case for the prosecution that 
Mt. Wasima, appellant 1, enticed Mt. 
Badarul Nissa away from the house of 
Siddiq and Haidar, and took her to the 
house of Juned, appellant 2, which is 
adjacent to Siddiq*s. There she stayed 
for about nine days, and then Wasima 
again took her out, and they met Juned 
with the fourth appellant, Hafiz Abdul 
Samad. She was taken across the river 
^ where they were joined by Shujat All, 
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appellant 3. The party then "went to 
Azamprarh railway station where Shujat 
left then, and the others went on to 
Saraimir station and so on to the house 
of Abdul Samad, in Sikraur, where the 
girl stayed for three months, while 
arrangements were being made for her 
marriage to Aziz of Mubarakpur, In 
the course of these proceedings it is 
said a sum of Rs. 125 was paid to 
Abdul Samad on behalf of the bride- 
groom. It is the case for the prosecu- 
tion that this was the price of the girl. 
About ten days after this marriage the 
Sub-Inspector of Police, who was mak- 
ing enquiries about the abduction of a 
totally different girl, found that Mt. 
Badarul Nissa was in Aziz’s house and 
learnt from her that she came from 
Bamhaur. ,and on inquiry he unravelled 
the story which is now made the case 
‘ for the prosecution against the four 
.appellants. 

It should be remarked that no report 
appears to have been made by Siddiq 
or Haidar about the disappearance of 
the girl from their house, nor do they 
appear to have complained to anyone 
about it, until the Sub-Inspector of 
Police found the girl and brought her 
back four months later. The learned 
Sessions Judge lias accepted the story 
for the prosecution. He has found that 
the nika or marriage between Haidar 
and Mt. Badarul Nissa has been proved 
•at any rate sufficiently for the purposes 
of the present case, and that if there 
was anything irregular in the ceremony, 
it has been cured by the conduct of 
the girl in living in Haidar’s house as 
his wife after she had attained the age 
of 15 years. He has also found it 
proved that Mt. Wasima enticed the 
girl away in the manner stated on be- 
half of the prosecution, and that the 
rest of the events followed verv- much 
jas they are described above. The de- 
fence is that there was no marriagte 
between Haidar and Mt. Badarul Nissa, 
that Mt. Badarul Nissa was forcibly 
taken to Haidar’s house, that she 
^escaped of her own accord and went 
back to her mother’s house, that her 
mother was all along with her in the 
arrangements about the marriage with 
Aziz, and that the money paid to Abdul 
Samad by the bridegroom was merely 
to help Mt. Miriam iVith the e.Kpenses 
- of the wedding. 

So far as the facts of the case are 
concerned, it must be stated that Mt. 

. Badarul Nissa has testified to the fact 
that Mt. Wasima did entice her away, 
.and she has also stated that her first 
marriage with Haidar actually took 


place. She has further stated that she 
agreed to the second marriage with 
Aziz. Her mother gave evidence for 
the defence and entirely supports the 
story for the defence, and she also 
admits 'having received the money which 
was paid by the bridegroom. It is clear 
moreover that Mt. Miriam has always 
refused to recognize the alleged rnar- 
riage with Haidar in 1930 and complained 
to the police in 1932 when the gril was 
forcibily taken from her house though 
she afterwords had to acquiesce in the 
accomplished fact. 

The story for the prosecution must 
clearly fall to the ground if it is found 
that no marriage with Haidar took 
place. According to the defence, there 
w^as no ceremony at all, but if there 
w^as a ceremony, it did not amount to 
a legal marriage. In order that a mar- 
riage may be legally celebrated under 
the Mahomedan law, it is necessary*’ 
that the contract should be witnessed 
by two adult witnesses. The prosecu- 
tion tried to prove that the ceremony 
took place, but of the witnesses to the 
marriage, one was not summoned and 
the other denied tliat it took place. 
The Kazi w'ho was alleged to have 
officiated was also summoned as a wit- 
ness but he did not remember anvthing 
about it, and had no record of it in 
writing. The only evidence of any cere- 
mony having taken place at all is that 
of the interested parties, Siddiq, Haidar 
and Siddiq’s brother, Osman. It is true 
that the girl herself said that there was 
such a ceremony, but she was only 
12 years old at the time and probably 
did not understand much about it. It 
was certainly for the prosecution in a 
criminal case to prove that there was 
a marriage, because if there was no 
marriage, Haidar had no authority 
wliatevcr over Mt. Badarul Nissa, and 
she could not be said to be in his 
lawful custody. The most important 
point that has been made against this 
marriage by the defence is, that nobody 
consented to it on behalf of the bride. 
The bride was undoubtedly minor, be- 
ing only 12 years old. She had a 
brother living who was her natural 
guardian for purposes of marriage, and 
he -was not disqualified in any way and 
it has not been proved that he was 
disqualified by age from being her 
guardian and the person who is alleged 
to have given his consent on her be- 
half is her uncle, Hawaldar, who gave 
evidence which certainly does not am- 
ount to clear proof that he consented. 
What he said was that while Haji Najib 
went to him and informed him that 
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there "was a talk of marriage of Mt. 
Bunia (Mt. Badarul Nissa): 

“He asked ino to come along •with him, but 
I said that ho was to find out a suitable match 
and marry Mt. Bunia . . . He had given out 
the name of the person with whom the marriage 
had been settled, but T do not remember it.” 

It appears therefore that even 
5f Hawaldar was the legal guar- 
dian of the girl for purposes of 
marriage, he did not in terms give 
his consent to this particular mar- 
riage, and a contract of marriage must 
be at least as definite as any other 
contract. The learned Judge was evi- 
dently of opinion that there was some- 
thing irregular in this nika ceremony, 
but he held that : 

“the inv‘ilidity was removed when Mt. Badarul 
Nissa rati6ed the marriage by living with Haidar 
after she had attained the age of 15 years before 
she was kidnapped.” 

But the fact is that Badarul Nissa 
was forcibly taken from her mother’s 
house by Haidar and Siddiq and was 
kept there under some restraint for 
about a year. She may have been per- 
suaded tliat there had been a legal 
ceremony of nika, and she may liave 
been persuaded to allow the alleged 
marriage to be comsunimated, but it 
would be hard to believe that these 
circumstances are sufficient to show 
that she ratified the marriage by living 
with. Haidar and when she disappeared 
Haidar himself suspected that her 
mother must be concealing her as she 
had been brought forcibly. This admis- 
sion vas made by him in the course of 
his statement in the committing Magis- 
trate’s Court, and he further admitted 
that after her disappearance he made 
no complaint and did not ask the police 
to restore “his wife” to him. 

Now, if there was no legal marriage 
&nd I am certainly of opinion that al- 
though some ceremony may have taken 
place, a binding and legal marriage has 
not been proved it follows that Haider 
was not the lawful guardian of Mt. 
Badarul Nissa, and tliat Mt. Wasima 
was not committing any offence if she 
really did entice her away. Even this 
part of the case liowevcr is very un- 
satisfactory, because^ the evidence 
against Mt. Wasima is solely that or 
Mt. Badarul Nissa herself, and she, if 
the prosecution story is true and if she 
believed that she was married, was con- 
niving with M't. Wasima in an act of 
bigamy, so tliat her statement against 
I the appellant must be held to be that 
of an accomplice and it is open to 
gra\ c suspicion. If there was no mar- 
Iring'c nncl no enticement from ‘iier Inw- 
ful guardian, none of the other appel- 


lants committed any offence at all un- 
der S. 366 or 368, Penal Code. As 
regards the charges under S. 419, Abdul 
Samad has been convicted of cheating| 
by personation because he pretended 
to . Rafiq and Aziz that he was the; 
brother-in-law of Abdulla, the father of 
Mt. Badarul Nissa, in order to explain 
the interest that he was taking in this- 
marriage of the girl to Aziz. Abdul 
Samad maintains that this relationship' 
is correct, and he is supported in this- 
by the mother of the girl, and no evi- 
dence has been brought to show that 
the statement is untrue. The Judge 
however very light-heartedly convicted 
Abdul Samad and sentenced him to 
two years’ rigorous imprisonment for 
cheating by personation without having 
any evidence or recording any find'ing: 
tlxat there was any cheating or any 
false personation. Equally unjustifiod 
was the conviction of Shujat, against 
whom it was only alleged that, after 
the girl had been recovered by the* ’ 
police and brought home, he made a. 
false statement that he was her cousin 
in order to support Abdul Samad’s- 
statement that he was related to the- 
girl. Even if Shujat’s statement about 
being a cousin was false, it was made 
long after the offence alleged by the- 
prosecution to have been committed. 
by Abdul Samad, and it was clearly not 
made in furtherance of a design to- 
cause Rafiq or Aziz to pay money to- 
Abdul Samad. The money paid to- 
Abdul Samad, according to Mt. Miriam* 
was paid over to her for the expenses 
of his marriage between Badarul Nissa* 
and Aziz, which undoubtedly did take 
place, so that the charge under S. 420' 
also falls to the ground. 

For these reasons I accept all the- 
appeals, set aside the orders of convic- 
tion and sentences passed by the learn- 
ed Sessions Judge against the appel- 
lants, and direct that they beacquitted^ 
and as they arc on bail their sureties- 
may be released. 

K.S, Appeals accepted^ 
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Ganga Nath, J. 

Sheo Dihal Dube and others — Plain- 
tiffs — Appellant^. 

V. 

^loti Lai Ahir and others — Defendants 
— Respondents. 

Second Appeal No. 11G8 of 1932,. 
Decided on 80th January 1935, from de- 
cree of Dist. Judge, Gorakhpur, D/- lOtb 
June 1932. 
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Agra Tenancy Act (1926), S. 243 — Ques- 
tion of ownership of sir land is question of 
proprietary title. 

A question of ownership of a sir land is a 
question of proprietary title and as such an ap- 
peal lies to the District Judge from order of 
Collector : 1930 All 455. Rel on. [P 569 O 1] 

Judgment. — Tihis is a plaintiff's ap- 
peal and arises out of a suit broug'ht 
by theni against Moti Lai, defendant. 
The plaintiffs* case was that the land 
that was in occupation of the defen- 
dant was their sir. The defendant con- 
tended tliat the plaintiffs alone had 
no rig-ht to bring the suit. The other 
cosharers were also impleaded as de- 
fendants. The trial Court found in fa- 
vour of the plaintiff and decreed 
the suit. An appeal was preferred to 
the Collector who found in favour of 
the defendant and held that the plain- 
tiffs were not the sole owners of the 
sir and that it belonged to the plain- 
tiffs as well as other defendants co- 
sharers and the plaintiffs had no right 
to bring the suit alone. An appeal was 
preferred to the learned District Judge 
who dismissed the appeal on the 
ground that, as there was no ques- 
tion of proprietary title, no second ap- 
peal lay. He also recorded a finding 
that the land in dispute belonged 
solely to the plaintiffs and the plain- 
tiffs alone 'had a right to bring the 
suit. An appeal 'has been preferred by 
the plaintiffs against the decision of 
the lower appellate Court. The chief 
point for consideration in this api>eal 
is whether any question of proprietary 
title is involved in at or not. As al- 
ready stated, the contention of the de- 
fendant was that the plaintiffs alone 
were not the sole proprietors of the 
whole of the sir for which rent was 
claimed. The defendant stated that the 
plaintiffs as well as the other defen- 
dants were cosliarers in the sir. De- 
fendant 1 (the tenant) admitted the 
plaintiffs’ right in the sir in suit only 
partly. The plaintiffs’ proprietary ti- 
tle was denied by the defendant to 
the e.\:tent of the share which, as al- 
ileged by him belonged to the other 
jeosharers. So far as the share of the 
I other cosliarers was concerned and in 
ircspcct of which the plaintiffs’ title 
jwas denied there remained a question 
iOf proprietary title between the plain- 
tiffs and defendant 1. The question of 
,the ownership of a sir land is a ques- 
tion of proprietary title. This point 
was considered in 1930 All 455 (i). 
There a suit for recovery of arrears 
of rent was dismissed by an Assis- 

1. Gacnbhir Singh v. Surendra Sinzh, 1936^~A.ll 
455=129 I C 373=52 All 714. 


tant Collector on the ground that the 
I>laintiffs had no rights in the siir land, 
but, on appeal, the Collector, holding 
that plaintiffs and zamindar-defendants 
were jointly proprietors of the sir land 
and that therefore the plaintiffs were 
entitled to sue, remanded the sui-t un- 
der O. 41. R. 23, CivU P. C. It was 
held that an appeal lay from such ap- 
pellate decree of the Collector to the 
District Judge under S. 243, Tenancy 
Act. It was observed that an appeal 
would lie from an appellate decree of 
a Collector imder S. 243, Tenancy Act, 
because the proprietary rights had been 
in issue between the parties in the 
first appellate Court and was certainly 
in issue in appeal. Therefore there can 
be no doubt tliat there was a ques- 
tion of proprietary title in issue in this 
suit and an appeal lay to the learned 
District Judge. As regards the title 
of the plaintiffs, as already stated, the 
l^med Judge has found that the plain- 
tiffs were the sole proprietors of tlxe 
sir in dispute and were entitled to sue 
alone for the rent. In this connection 
it may also be mentioned here that 
the land in dispute has been recorded as- 
khudkasht of Rudra Prasad, predeces- 
sor in title, of the plaintiffs. It was 
Rudra Prasad who gave the land in 
dispute under a lease to Wahid All 
for seven years and after ejecting him 
on the expiry of the term of the lease 
let these plots on seven years* lease 
to Ram Harakh, father of defendant 
1 on 22nd September 1925. Defendant 
1, thus took the land from the pre- 
deoessor-in-title of the plaintiffs as his- 
tenant. The plaintiff therefore had 
every right to claim rent from him, 
and to bring a suit for it. It is there- 
fore ordered that the appeal be al- 
lowed with costs, the decree of the 
l 9 wer Court be set aside and the plain- 
tiffs* suit be decreed with costs in alt 
Courts. 

Permission to file a Letters Patent 
appeal is rejected. 

Appeal allozved. 
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Bennet, J, 

B. Suraj Patish Nandan Lai — Plain- 
tiff — Appellant. 

V. 

Mt. Atul Bibi and oi/ters— Defendants 
— Respondents. 

Second Appeal No. 149 of 1933 Deci 

decision of 

Addl. Sub- Judge, Mirzapui*. D, . 5th No 
vember 1932. 
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Limitation Act (1908), Arts. 113 and 144 
— Suit by lessee for possession under lease is 
one for specific performance and is governed 
by Art. 113 and not 144 — Lease. 

Where a contract of lease has been executed 
by which the lessee is entitled to be put in pos- 
session, but he is nob given possession and he 
sues for possession under the lease, the suit is 
■one for specific performance that the contract to 
be put in possession of the property should bo 
carried out. Such a suit is governed by Art, 113 
and not bv Art. 144: b A L J 529, Rel on; b A h 
J 534, 33 Cal 343, 10 O C *218; 1918 P C 85; 31 
Uad 51 Dist. [P 510 C 2] 

N. P. Asthana and B. N. Sakai — for 
Appellant 

Harnandan Prasad — for Respondents. 

Judgment. — This is a second apueal 
by a plaintiff whose suit has been 
dismissed by both the lower Courts. 
The facts are that on 9th October; 
1918 one Muhammad Khan, the de- 
ceased husband of defendant 1. execut- 
ed a perpetual lease in favour of the 
plaintiff of certain plots of sir which 
were in his possession as a zamindar. 
Two days later on 11th October 1918 
Muliammad Khan executed a mortgfage 
of his zamindari share in this khewat 
with possession to one Brij Pathish, 
who was a cousin of the plaintiff and 
who was held by the trial Court to 
be joint with the plaintiff. The pos- 
session of the sir was never transferred 
by Muhammad Khan. The mortgage 
in question was later redeemed by a 
subsequent mortgagee. The plaintiff 
has brought a suit for possession un- 
der this lease on 27tli June 1930, al- 
most within 12 years of the execution 
•of the lease. The finding of the Courts 
below is that the plaintiff has ne- 
ver been in possession. The Courts be- 
low 'liave held that the suit for pos- 
session is barred by Art. 113, Sch. 1, 
Limitation Act. The sole argument 
on belialf of the plaintiff in second 
appeal is that the correct article to 
apply is Art. 144, and tliat his suit 
' should be treated as a mere suit for 
possession, and learned counsel argues 
that the contract for the lease having 
once been executed it ceased to be an. 
executory contract and became an exe- 
cuted contract, and therefore there is 
no contract for which specific perfor- 
mance should be carried out. His argu- 
ment is that Art. 113, Limitation Act, 
would apply to a suit for specific per- 
formaiicc of a contract to make a lease, 
but once the lease has been nuide Art. 
113 did not apply, that the rights have 
arisen from the lease and that the 
correct article to apply is Art. 144, 
for which a period of liimtation is 
12 years, and therefore the suit is 


within time. Unfortunately for learned 
counsel he is not able to produce any 
ruling of any High Court in India int 
which this view of a lease has been 
taken. He relied on 5 A L J 534 (1). 
where the question was what was the 
proper court-fee for a lease. The lear- 
ned Judge who decided that case had 
shortly before in 5 A L J 529 (2) 
decided a question similar to the pre^ 
sent where there was a lease and pos- 
session had not been given to the les- 
see and the lessee brought a suit for 
possession. On that occasion the Bench 
held that the correct article to ap- 
ply was Art. 113 and not Art. 144. 

Learned counsel has not attempted to 
distinguish this ruling from the pre- 
sent case. Another ruling of the Al- 
lahabad High Court is reported in. 6 
All 231 (3). In that case there was a 
contract for the sale of certain im- 
movable property in the event of the 
vendor obtaining a decree establishing 
his title to the property in a suit 
which had been brought for that pur- 
pose. The vendor obtained a decree es- 
tablishing his title. The purcliaser 
brought a suit to have a sale deed 
executed and completed and for pos- 
session of the property. The Court 
held that Art. 113 applied and not 
Art. 144. Learned counsel attempted 
to distinguish that case by saying that 
that case only applied to an agree- 
ment to sell and tliat the case would 
have been different if it had been a 
sale deed. I do not consider that the 
ruling draws any such distinction. It 
appears to me that under S. 105, T. 
P. Act, a lease is ‘defined as a trans- 
fer of a right to enjoy immovable pro- 
perty. The plaintiff claims that this 
contract liad been made with him but 
that the right to enjoy has not been 
transferred to him by possession, and 
he asks that the contract to be put 
in possession of the property should be 
carried out. I consider tliat this is a 
suit for specific performance of a con- 
tract. Learned counsel relied on 33 Cal 
343 (4) at p. 347, but that was not a 
case in regard to limitation. In 10 O 
C 218 (5) there was a ruling by Cha- 
mier, J.. .that a suit for possessiofn- 
by enforcement of a clause in a mort- 

1. Gulam Sabii* v. Naraiu Prasad, (1908) 5 A L J 
534=1908 AWN 201. 

2. Charna v. Baas Lai, (1908) 5 A L J 529=1903 
A \V N 245. 

8. Muhi tid-din Ahmad Khan v. Majils Rai, 
(1884) 6 All 281=1834 A W N 42. 

4. Ferguson v. Uma Chand Bold, (1906) 33 Cal 
343. 

5. Kalka Singh v. Himayat Ali, (1907) 10 O 0 
218. 
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^age deed that the .mortga- 
gee had a right to posses- 
sion on failure to pay interest 

was not a suit for si>ecific performance 
•lof a contract. That however dealt with 
the specific case of a mortgage and 
in my opinion cannot be applied to 
the present case which deals with, a 
lease. In 1918 P C 85 (6) their Lord- 
ships held that the grant in question 
in that case although it had been de- 
clared to be a contract within the 
meaning of S. 51 of Bengal Act 6 of 
1870 did not create rights contractual 
in the sense that the contract by its 
terms creates or regulates the personal 
obligations and duties of the granter 
in the circumstances that had arislen 
which were not contemplated and ne- 
cessarily not referred to at the time 
the grants were made. This case dealt 
with certain chaukidari chakaran lands 
in villages and the interpretation of 
a grant of such lands. That has noth- 
ing to do with the circumstances of 
the present case. In 31 Mad 51 (7) 
there was a peculiar kind of tenure 
called an Arthamulgeni deed which was 
distinguished by the Court from a 
lease. That was not a case of a suit 
based on contract. As already stated 
learned counsel 'has not shown a single 
ruling in which plaintiff sued for pos- 
session under a lease under which it 
jliad been held that he had never been 
in possession and where the Court held 
that Art. 113 of the Limitation Act 
did not apply. For these reasons I dis- 
miss this second appeal with costs. 
Permission is given for a Letters Pa- 
tent appeal. 

K.S, Appeal dismissed^ 

0. Ranjit Singh Bahadur v. Maharaj Bahadur 
Singh), 1918 P O 65=48 I 0 262=45 I A 162= 
46 Cal 173 (P C). 

7. Mogera Nandi v. Parameswara Udpa, (1908) 
31 Had 51. 
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SULAIMAN,C. J. AND BeNNET, -T. 

Mt. Mahginiya — Defendant — Appel- 
lant. 

V. 

Si'i Ram Chandrajis^ndi others — Plain- 
tiffs — Respondents. 

Second Appeal No. 907, of 1931 Deci- 
ded on 28th January 1935, from decision 
of 2nd Addl. Sub-Judge, Benares, D/. 
30th March 1931. 

Occupancy Holding — Cutting down bam- 
boos and selling them does not depreciate 
value of such holding — Sale of bamboos is 
■only sale of produce. 

There is a certain difference from the sale of 
<bamboo5 in a clunap and the sale of a tree. When 


a tree is sold the tree is out down and taken 
away and there is nothing remaining. The value 
of the holding therefore is depreciated by the 
cutting of the tree. On the other hand where 
bamboos are cut down and sold from a clump, 
in a few years other bamboos grow up from the 
same clump. The value of the holding therefore 
is not depreciated by such a sale. The sale is 
rather of the produce of the land and the growth 
of the bamboos is in the nature of the growth of 
a crop. [P 572 O 1] 

Haribans Sahai — for Appellant. 

P. L. Banerji and Srinarain Sahai — 
for Respondents. 

Bennet, J. — ^This is a second appeal 
by a defendant against concurring de- 
crees by two lower Courts. The plain- 
tiff sued as a zamindar of a certain 
village and stated in the plaint that 
the defendant was an occupancy te- 
nant of a plot of land No. 81, area 
70 acres, in his zamindari on which 
stand clumps of bamboos belonging 
to defendant and that out of the 
clumps of bamboos defendant 1 had 
sold 46 bomboos to defendant 2 for 
Rs. 23 and that there was a custom 
of realisation of zar chaliarum of the 
sale proceeds by the zamindar at the 
time of sale of groves or scattered 
trees, and accordingly the plaintiff 
claimed Rs. 5-12-0 and interest. The 
case was first brought in the Revenue 
Court and defendant 1, who is an old 
lady, admitted the claim but later she 
disputed it in the Revenue Court and 
the Revenue Court held tliat it had 
not got jurisdiction and the plaint was 
returned and 'has been presented in 
the Court of the Munsif. The case 'has 
been opposed by the appellant on the 
ground that the custom in question 
does not apply to the sales of these 
bamboos because they are not trees. 
For the plaintiff-respondent reliance is 
placed on the custom recorded in 1291 
F. corresponding to 1883-84, in the 
“halat dehi” containing the customs 
of the village. The custom there is 
recorded as applying “bawaqt farokht 
baghat wa darakhtan mutafarrika.” The 
question before us is: Can it be said 
that the sale of 46 bamboos out of 
certain bamboo clumps in an occu- 
pancy holding does come under this 
custom? The onus of proof was on 
the plaintiff to show that the custom 
would apply in such a case. No deci- 
sion lias been shown by the plain- 
tiff in which the custom has been en- 
forced for the sale of bamboos from 

is we consider a cer- 
tain difference from the sale of bam- 
boos in a clump and the sale of a 
tree. When a tree is sold the 
tree is cut dowm and ta- 
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ken away and there is nothing’ re- 
maining. The value of the holding 
therefore is depreciated by the cutting 
of the tree. On the other hand where 
bamboos are cut down, and sold from 
a clump, in a few years other bajn- 
boos grow up from the same clump. 
The value of the holding therefore? 
is not depreciated by such a sale. The 
sale is rather of the produce of the 
land and the growth of the bamboos 
is in the nature of the growth of a 
[crop. Attention has been directed to 
'a ruling of the Board of revenue in 
15 L R A Rev 132 (1). The question 
before the Board was different from 
the question before this Court. The 
question before the Board was whether 
the land on which a large number 
of bamboo clumps were planted would 
be grove land. The Board held that 
the existence of these bamboo clumps 
would prevent cultivation and there- 
fore within the meaning of the pre- 
sent Tenancy Act (Act 3 of 1926), S. 
3 ^5), the land would be grove. But 
wliat VvC have to see is whether the 
custom applies in the present case. 
It is not argued that a grove has’ 
been sold, but the plaintiff desires to 
bring his claim under the words of 
the custom which refer to the sale of 
scattered trees. \Vc consider that the 
plaintiff lias failed to make out his 
case and as the onus of proof was 
on the plaintiff we therefore allow 
this second appeal and dismiss the 
suit of the plaintiff with costs through- 
out. 

K.S. ApppolalloiDed. 

1. All Husain v. Marium Bibi, tl934J 16 L U A 

Rev 132. 
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Niamatullah and Bennet, JJ. 

Shivnath Prasad — Applicant. 

V. 

Commissioner of Income-tax Central 
and United Provinces^ Lucknow — Op- 
Tjosite Party. 

Misc. Case No. 677 of 1934, Decided 
on 1st March 1935. 

(a) Income-tax Act (1922), Ss. 66 (2), 31, 
32, 33 — High Court can direct Commissioner 
to state case only if conditions under S. 66 
(2) are satisfied— Appeal dismissed as time 
barred- High Court cannot direct commis- 
sioner to state case. 

1'hc High Court can require the Income-tax 
Commissioner to state a case only if the condi- 
tions required bv S. 01 t2) are made out and one 
of those conditio^ns is that an order under S. 31 
or S. 32. or S. 33 should have been passed in the 
case. The Assistant Commissioner is authorised 
to admit an appeal after the expiration of that 


period, if he is satisded that the appellant had 
sufiicient cause for not presenting it within that 
period. If the Assistant Commissioner is satis- 
fied and admits the appeal, the order is one 
under S. 30 (2). If he is not satisfied that the 
appellant had sufficient cause, he refuses to ad- 
mit the appeal, in which case no appeal can be- 
registered and disposed of in the manner laid 
down by S. 31 and no order under S. 31 can bo 
passed. It follows that action under S. G6 (2) 
cannot bo taken if the appeal has not proceeded 
beyond the stage referred to in S. 30 (2), and the 
High Court cannot direct the Commissioner to 
state a case: 1934 All 659 P.el on. 

[P 572 C 2; P 573 C Ij 

(b) Income-tax Act (1922), S. 31 — Appeal 
rejected as time barred — Question of assess- 
ment not considered — Order is not one con- 
firming assessment. 

An order confirming the assessment is an order 
which has reference to the assessment and which 
affirms it. Where the question of assessment ia 
not even considered and the appeal is rejected 
as one barred by limitation, the order of' dis- 
missal cannot be considered to be one confirming 
the assessment. [P 573 C 1) 

Shabd Saran — for Applicant. 

Order. — This is an application under 
S. 66 (3), Income-tax Act. for an or- 
der of this Court requiring the In- 
come-tax Commissioner to state a case 
under S. 66 (2) of the same Act. The 
applicant was assessed to tax by the 
income-tax officer. He preferred an ap- 
peal to the Assistant Commissioner af- 
ter more than thirty days from the 
date of the notice of demand. The 
Assistant Commissioner fixed a date 
calling upon the assessee to show 
cause why the appeal should not be 
rejected as one filed beyond time. On 
the date so fixed and alter hearing 
the assessee the appeal was rejected. 
The assessee applied to the Income-ta.x 
Commissioner for revision of the or- 
der of the Assistant Commissioner. 
His application was dismissed. He then 
applied to the Income-tax Commis- 
sioner for statement of case under S. 
66 (1). This application was also re- 
jected. Thereupon he filed the present 
application. 

It has already been held by this 
Bench of 1934 All 559 (1) that the 
High Court can require the Income- 
tax Commissioner to state a case only 
if the condilions required by S. 66 (2) 
are made out and that one of those con- 
ditions is that an order under S. 31 
or S. 32 or S. 33 should have 
been passed in the case. It ap- 
pears to us that no order un- 
der any of those sections was passed 
in the present instance. A reference to 
Ss. 30 and 31, Income-tax Act, shows 
th at an a p pcal is fi led under the for- 

1. Jot Rain Shei* Singh v. Oommisaioner of In- 
come-tax, 1934 All 659=150 I C 197=50 All 933 
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mer section, and if it is admitted as 
an appeal presented in time, the ap- 
peal is ripe for ihearing* and a date 
is fixed for its disposal on the 
merits. It is^ only after that stage 
that the Assistant Commissioner func- 
tions under S. 31 and can dispose of 
the appeal by confirming, reducing, en- 
hancing or annulling the assessment 
or setting aside the assessment and 
•directing the income-tax officer to 
make a fresh assessment, etc., S. 30 
(2) prescribes the period of limitation 
for appeals which according to that 
sub-section should: 

^ordinarily be presented within tliirtv days of 
receipt of notice of the demand relating to ihc 
assessment or penalty objected to or of the date 
of the refusal to make a fresh assessment under 
S. 27, as the case may be.” 

The Assistant Commissioner is how- 
ever authorised to admit an appeal af- 
ter the expiration of that period, if 
he is satisfied that the api>ellant had 
sufficent cause for not presenting it 
within} that period. If the Assistant 
Commissioner is satisfied and admits 
the appeal, the order is one under S. 
S. 30 (2). If he is not satisfied that 
the appellant had sufficient cause, he 
refuses to admit the appeal, in which 
case no appeal can be registered and 
disposed of in the manner laid down 
by S. 31 and no order under S. 31 
can be passed. It follows that action 
under S. 66 (2) cannot be taken if 
the appeal has not proceeded beyond 
the stage referred to in S. 30 (2), 

and the High Court cannot direct the 
Commissioner to state a case. 

The learned advocate for the ap- 
pellant contends that the Assistant 
Commissioner dismissed the appeal 
presented before him though it may 
be that* it was dismissed on the ground 
that it was barred by limitation. Ac- 
cordingly. he argues that the order 
is one confirming the assessment wi- 
thin the meaning of S. 31, Income- 
tax Act. We do not think that this 
contention is sound. An order confirm- 
ing the assessment is an order which 
has reference to the assessment and 
which affirms it. Where the question 
of assessment is not even considered 
and the appeal is rejected as one 
barred by limitation, the order of dis- 
missal cannot be considered to be one 
confirming the assessment. As already 
stated the order of the Assistant Com- 
missioner in this case properly des- 
cribed is not an order dismissing the 
appeal but is an order refusing to en- 
tertain the appeal. 

For the reasons stated above we 
hold that S. 66 (2). Income-tax Act, 


does not apply, and the High Court 
cannot direct tlie Commissioner to 
state a case for the decision of the 
question of law said to arise from the 
order of the Assistant Commissioner. 
We express no opinion as to whether 
the question wliich the applicant de- 
sires to be considered by the High 
Court is a question of law. The appli- 
cation is dismissed. 

K.S. Application dismissed. 
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Kendall, J. 

Abdul Ghani Khan — Applicant. 

% 

V. 

Ram j\Xoha7i Lal — Opposite Party. 

Civil Revn. No. 455 of 1934, Decided 
on 20feh February 1935, against order of 
Addl. Sess. Judge, Allahabad, D/- 1st 
August 1934. 


Criminal P. C. (1898), Ss. 476-B and 195 

(3) Order of Small Oause Court directing 
prosecution — Appeal lies to District Judge 
and Subordinate Judge has no jurisdiction. 

An appeal under S. 476-B, Criminal P. C., lies 
to the Court to which the Court making the 
complaint is subordinate. Hence where an order 
directing prosecution is passed by a Judge of a 
Small Cause Court, the appeal lies to the Dis- 
trict Judge and the Subordinate Judge has no 
such jurisdiction, even though in disposing of 
the appeal he signs as Additional Sessions Judge. 

CP 574 C 1] 

A. M. Khicaja — for Applicant. 

A. P. Pandey and S. B. Johari — for 
Opposite Party, 

Order. — This application is made for 
the revision of an order passed by Mr 
K. Banerji on 1st September 1934 pur- 
porting to act as an Additional Ses- 
sions Judge of Allahabad. That order 
was passed in the course of the hear- 
ing of an appeal from an order 
passed by the Judge of the Small 
Cause Court Allahabad on 20th De- 
cember 1932 directing the prosecution 
of the opposite party Ram Mohan Lal 

offences under Ss. 193 and 209 
Penal Code. 

, The circumstances are fully stated 
m the o^rdcr of the Judge of the SmalL 
Cause Court, and if the opinions which 
he expresses in that judgment arc sup- 
ported by the evidence, it is clear that 
It was not only proper but necessary 

application made by Ab- 
dul Ghani Khan the present applicant 
lor the prosecution of the opposite par- 


District Judge 
of Allahabad against the order pass- 
ed by the Judge of the Small Caule 
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Court. By some inadvertence the hear- 
ing of this appeal was transferred to 
Mr. Banerjh who as it now appears; 
’had no jurisdiction to dispose it of. 
An appeal under S. 476-B, Criminal 
P. C., lies to the Court to which the 
Court making the complaint is sub- 
ordinate, and under S. 195 (3), Cri- 
minal P. C: 

“In the case of a civil, Court from whose de- 
crees no appeal ordinarily lies, to the principal 
Court having ordinary civil jurisdiction within 
the local limits of whosa jurisdiction such civil 
Court is situate.” 

The Court ordering the Complaint 
being the Judge of the Small Cause 
Court of Allaliabad it is clear that the 
District Judge himself had jurisdiction 
to hear the appeal, but that the Sub- 
ordinate Judge 'had no such jurisdic- 
tion. ^nd Mr. Banerji though ne sign- 
ed himself Additional Sessions Judg« 
in disposing of the appeal was re^- 
ly purporting to act in the exercise 
of his civil jurisdiction, which was that 
not of a District Judge but of a Sub- 
ordinate Judge. 

It follows therefore that his appel- 
late order quashing the orders of the 
Judge of the Small Cause Court was 
passed without jurisdiction. I have 
been asked by Mr. Panday not to in- 
terfere because it is no\ part of the 
duty of the Court to 

pass orders that will have 
the effect of injuring any of the par- 
ties to a litigation. The position how- 
ever is that the Judge of the Small 
Cause Court, who has heard the evi- 
dence and knows the facts has thought 
it necessary to order a prosecution and 
has given reasons which, (as I have 
said above) if they can be supported 
by the evidence are good reasons for 
ordering prosecution. The appellate or- 
der which has been passed reversing 
this order does not give good reasons 
for reversing it. I 'have read it, but 
Mr. Banerji does not appear to have 
faced the real issues in the case, and 
his order ought not to be allowed to 
stand even if it could be said to have 
been passed with jurisdiction. 

The result is that I allow the 
present application, without making 
any order as to costs, and direct tliat 
the order passed by Mr. TBanerji of 
1st August 1934 be set aside. The ap- 
peal must be readmitted on its origi- 
nal number, but as it has been point- 
ed out that the present District Judp 
of Allahabad Mr. Tej Narain Mulla, 
has made a remark in an official docu- 
ment which may be regarded by the 
present opposite party as showing that 
the Judge is likely to disbelieve his 


statement. I direct that the appeal be 
transferred for decision to 'the T)isr' 
trict Judge of Benares. 

K.s. Application allowed,^ 
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Bajpai, J. 

Sulaiman Husain Khan — Plaintiff — 
Appellant. 

V. 

Sita Defendant — Respondent. 

Second Appeal No. 1201 of 1932, Deci- 
ded on 21st December 1934, from deci- 
sion of Sub-Judge, Parrukhabad, D/-lltb 
June 1932. 

Civil P C.(1908), Ss. 102 and 24— Suit 
for value below Rs. 500 rightly instituted 
Honorary Munsif’s Court — Munsif inform- 
ing District Judge that he was related to one 
of parties — District Judge transferring case- 
to Munsif, not being Small Cause Court — 
No second appeal lies from decision of Mun- 
sif, 

A suit of value below Rs. 500 was rightly in- 
stituted in the Court of tbe Honorary Munsif 
and there was nothing to prevent that Court 
from proceeding to dispose of the suit. The 
Munsif however wrote to the District Judge that 
as he was related to one of the parties he would 
not like to try the suit. The District Judge then 
under S. 24. Civil P.)C., transferred the suit from 
the Court of Honorary Munsif to the Court of 
the Munsif which was not a Small Cause Court. 

Held’, that it was not obligatory for the Dis- 
trict Judge to transfer case to Small Cause 
Court and he could transfer the suit to any 
Court subordinate to him and competent to en- 
tortain the same. The suit was of a nature cog- 
nizable by a Small Cause Court, but it was heard 
by a Munsif against whose decision an appeal did 
lie, but tbe decision of the lower appellate Court 
was not appealable by way of a second appeal to 
High Court under S. 102, Civil P. C. [P 575 0 1] 

Shiva Prasad Sinha — for Appellant. 

M. C. Ghaiak — for Respondent. 
Judgment. — This is a plaint?ff’s ap- 
peal arising out of a suit brought by 
him for the recovery of a sum of 
money less than Rs. 500. The suit was 
decreed by the trial Court but was dis- 
missed by the lower appellate Court. 
There is therefore a preliminary ob- 
jection that no second appeal lies be- 
cause the suit was of a nature cog- 
nizable by a Court of small causes. The 
contention of the learned advocate for 
the plaintiff-appeUant, however is that 
the suit ought to have lain in a Small 
Cause Court and the entire proceed- 
ings are vitiated and the proper or- 
der that I should pass in the pre- 
sent case is to return the plaint for. 
presentation to the proper Court. , 

In order to appreciate the contention 
of the appellant and the pr-elirnmary 
objection of the respondent it is ne- 
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c«ssary to stat-e a few facts. The suit 
was filed in the Court of the Honorary 
Munsif at Shamshabad which Court 
had jurisdiction to entertain the suit. 
It is contended by the plaintiff that 
although he filed this suit in the Court 
of the Honorary Munsif at Shamshabad 
he should have filed it in the Court 
of small causes at Farrukhabad. He 
has not been able to support his con- 
tention by a reference to any enact- 
ment or notification except S. 16, Pro- 
vincial Small Cause Courts Act, which 
says that save as expressly .provided 
by this Act or by any other enact- 
ment for the time being in force a 
suit cognizable by a Court of small 
causes shall not be^ tried by any other 
Court 'having jurisdiction within the lo- 
cal limits of the jurisdiction of the 
Court of small causes by which the 
suit is triable. I shall assume for the 
purposes of this appeal that there is 
a Court of small causes at Farrukhabad 
which might i^ve had territorial ju- 
risdiction over the present suit, but 
S.7, C1.4. .Honorary Munsifs Act. pro- 
vides that nothing in S. 16, Provin- 
cial Small Cause Courts Act of .1887, 
slxall be deemed to affect the juris- 
diction of Honorary Munsifs or Benches 
under the Honorary Munsifs Act. 

It would therefore app^r that the 
suit was rightly instituted in the Court 
of the Honorary Munsif at Shamsha- 
bad and there was nothing to prevent 
that Court from proceeding to dispose 
of the suit. The learned Honorary Mun- 
sif 'however wrote to the learned Dis- 
trict Judge that as he was related to 
one of the parties he would not like to 
try the suit. The learned District Judge 
then under S. 24, Civil P. C., which 
is applicable to the Honorary Munsifs 
Act by reason of S. 9 of the said Act 
transferred the suit from the Court 
of the Honorary Munsif to the Court 
of the Munsif at Kaimganj. It is said 
that the learned District Judge ought 
to have transferued the suit to the 
Court of Small Causes at Farrukhabad 
but it was not obligatory for the learn- 
ed District Judge to do so and 'he 
could transfer the suit to 
any Court Subordinate to him- 
self and competent to entertain 
the same. The suit was therefore of 
a nature cognizable by a Small Cause 
Court, but it was heard by a Munsif 
against whose decision an appeal did 
lie. but the decision of the lower ap- 
pellate Court is not appealable by way 
of a second appeal to this Court 
under S. 102, Civil P. C. 

The result is that the preliminary 


objection is sound and there is no force 
in the contention advanced by learned 
counsel for the appellant that the suit 
ought to have been instituted in the 
Small Cause Court and I should re-' 
turn the plaint for presentation to that 
Court, Moreover the objection comes 
with a very bad grace from the mouth 
of the appellant who himself filed the 
suit in the wrong Court and invited 
that Court to give a ‘decision in his 
favour. The finding of the learned Sub^- 
ordinate Judge is a finding of fact 
\vihich is fatal to the appellant’s claim 
the finding being that the amount of 
the debt was paid up by the defen- 
dant. There is no force in this appeal 
and I dismiss it with costs. 

K.S. Appeal dismissed. 
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Niamatullah, J. 

Jafar Husain and others — Defendants 
— Appellants. 

V. 

Pearey Lai add others — Plaintiffs — 
Respondents. 

Second Appeal No. 1644 of 1934, De- 
cided on 25th February 1935, from de- 
cision of Addl. Sub-Judge, Moradabad^ 
D/- 28th September 1934. 

Criminal P. C. (1898), S. 144 — Person, 
desiring what he is entitled to do should 
have support of those responsible for law- 
and order— Right to celebrate Ram Lila and" 
to take out procession, even though not ex- 
ercised before should not be disallowed 
merely because another section of people- 
who have no manner of right or interest ob- 
ject to it — Public Rights. 

Ordinarily a person desiring to do what he is. 
lawfully entitled to do should have the support 
of those responsible for law and order. Orders 
under S. 144 are to be directed not against those 
who desire to do what the law permits them to 
do but against those who attempt to prevent the- 
exercise of a legal right. Persons, of whatever 
sect, are entitled to conducti religious processions 
through public streets, so that they do not in- 
terfere with the manner and use of such street 
by the public and subject to such directions as & 
Magistrate may lawfully give to prevent ob- 
structions of the thoroughfares or breaches of the 
public peace. The right thus recognized is again 
not one which is dependent for its enforcement 
on the previous exorcise of it. Hence where jb 
section of Hindus want to celebrate the Ram 
Lila and take out procession, the Magistrate 
should not take action under S. 144 merely be- 
cause some Mahomedans who have no manner of 
interest or right, object to it and even though 
the Hindus above referred to celebrate the fes- 
tival only for the first time; 1925 P C 36 Applied 

A [P 577 0 1} 

A. M. Khwaja— for Appellants. 
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Judgment. — This is an appeal by the 
defendants in a suit broug^ht by the 
plaintiffs for a perpetual injunction 
•which has been srranted by the lower 
■appellate Court. The defendants have 
appealed. 

The plaintiff-respondents represent 
the Hindu population of village 
Aghwanpiir (Muglxalpur) in the Dis- 
trict of Moradabad. The defendants 
were impleaded in a representative ca- 
pacity and defended the suit on behalf 
of the Muslim community of the same 
village. The plaintiffs’ case was that 
thev desired to celebrate Ram Lila in 
1932 and to take out a procession from 
a. certain place in the village to another 
place in the same village. The Maho- 
medans objected on the ground that 
hoth the Ram Lila and the procession 
were * ‘innovations” and that the Hindus 
Oiad no right either to celebrate die 
Ram Lila or to take out any proces- 
sion. as they were opposed to the sen- 
timents of the local Muslims. ^ It up- 
pers that the District authorities em- 
barked upon an inquiry as to whether 
Ram Lila had been celebrated in pre- 
vious years and as to whether the pro- 
cession attempted to be taken out by 
the Hindus had been taken out on 
previous occasions. They also, appear 
to have made an attempt to bring 
about an amicable settlement between 
the iiartics, but failed. Eventually an 
order under S. 144, Criminal P. C., was 
passed prhibiting the performance ot 
Ram Lila and taking out the proces- 
sion. The suit which has given rise to 
this appeal was instituted for an in- 
junction restraining the defendant (Ma- 
ihomedans') from interfering with the 
right of the Hindus to take out pro- 
ecTssion and to celebrate the Ram Lila. 
It was alleged on belialf of the plaintiffs 
(the Hindus) that Ram Lila had been 
celebrated in the village for many years 
in the past and tliat the procession 
was a ceremony connected with the 
Ram Lila celebration. The defendants 
(Mahomedans), on the other hand, 
maintained that both these functions 
were recently thought of and shoula 
not be allowed. They disputed the 
right of the Hindus to celebrate the 
Ram Lila at certain places and to take 

out a procession contrary to the estab- 
lished practice. The trial Court bejd 
that Ram Lila celelwation was an old 
institution in the village, and to that 
extent the injunction prayed for by 
the plaintiffs was granted. As regards 
the right to take out a procession by 
the plaintiff s, the trial Court s view was 
that it was an innovation. Accordingly 


the injunction prayed for was refused 
by that Court.- The plaintiffs preferred 
an appeal to the Subordinate Judge, 
and the defendants filed cross-objec- 
tions impugning the finding of the trial 
Court so far as it permitted tlie cele- 
bration of Ram Lila at certain places. 
The lower appellate Court agreed with 
the finding of the trial Court as re- 
gards the celebration of Ram Lila and 
maintained the decree appealed from 
to that extent. As regards the right to 
take out procession, the lower appellate 
Court held: 

“That altboupib the processions are an in- 
novation, tbe plaintiffs are entitled to take them 
out on the public roads subject, of course, to 
limitations as to time, place and manner as may 
bo imposed upon them by tbe district authori- 
ties under tbe powers given to them for the 
prevention of tbe breaches of tbe peace.” 

In the present second appeal filed by 
the defendants a number of grounds 
have been taken in the memorandum 
of appeal. They are somewhat discur- 
sive. and may be compressed into the 
following: (1) That it is Inot open to 
the Hindus to celebrate Ram Lila at 
given places and to take out process- 
sions contrary to the local usage. (2) 
That the two enclosures in which the 
Hindus desire to celebrate did not be- 
long to the plaintiffs and therefore no 
injunction could be obtained by them 
restraining the Mahomedans from in- 
terfering with the celebration of the 
Ram Lila. (3) That the taking out ol 
procession being an innovation as found 
by the lower Courts, the Hindus have 
no right to take them out and no 
injunction should be issued, as prayed 
by the plaintiffs. 

It seems to me that the defendants* 
picas are misconceived. Celebration of 
Ram Lila by itself is a function which 
every Hindu has a right to perform 
in ihis own house or in the house of 
his neighbour or friend, if he so allows 
it. The fact that it was never celebra- 
ted in a village is no ground for ob- 
jecting to its celebration for the first 
time in any particular year. It is only 
if the manner of its performance comes 
in conflict with the civil rights of 
Mahomedans that any question may 
possibly arise: bpt in this case the sole 
ground on which the right of the 
Hindus to celebrate the Ram Lila is 
objected to is tliat it is an “innova- 
tion.” As regards the Ram Lila itself, 
the lower Courts have found, after an 
elaborate enquiry, that it is not an 
“innovation.” In my opinion 'Ihts was 
a w^aste of time. The issue was wholly 
immaterial; and the trial Court should 
’have ruled out the pica on the tits 
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'hiring* and should have declined lo 
give any finding as to whether it was 
an innovation or was according to an 
-established practice. As already stated, 
every Hindu ihas a right to celebrate 
the Ram Lila at any place, where those 
•occupying or having the use of it have 
no objection to its performance. Of 
•course, it is not open to them to 
trespass upon land belonging to a per- 
son who objects to the i>erfo«rmance 
•of Ram Lila relying upon his owner- 
ship. That is a different question al- 
together. In this instance, though the 
defendants take objection to the cele- 
bration of Ram Lila in two particular 
■enclosures, it is not suggested that they 
have any proprietary or other interest 
in them which can justify their as- 
sertion of a right to those enclosures 
or interference with the celebration of 
the Ram Lila with the consent of the 
owners or occupiers of those enclosures. 

As regards the right to take out a 
procession, the position is not mate- 
rially different. It is open to the 
Hindus to conduct a procession from 
one particular place to another through 
public thoroughfares subject to such 
restrictions or conditions as may law- 
fully be imposed by those responsible 
for public peace and tranquillity. Their 
Lordships of the Privy Council have 
clearly held in 1925 P C 36 (1), that 
persons of whatever sect are entitled 
to conduct re’igious processions through 
public streets, so that they do not in- 
terfere with the manner and use of 
such street by the public and subject 
to such directions as a Magistrate may 
lawfully give to prevent obstructions 
of the thoroughfares or breaches of the 
public peace. The right thus recognized 
by their Lordships is again not one 
which is dependent for its enforcement 
on the previous exercise of it. It is 
easily conceiveable that a resident of 
a village might for the first time in 
his life think of celebrating the Ram 
Lila on a large scale and taking out 
procession from one place to another. 
It cannot be doubted that, subject to 
the limitations recognized by their 
Lordships of the Privy Council, he has 
an absolute right to take out a pro- 
cession. If the intentions of those in 
charge arc otherwise than peaceful, it 
is a matter for the Magistrate to take 
them into consideration in determining 
whether he should impose any limita- 
tions to ensure the peace and tran- 
quillity. The members of any other 
community or sect, however cannot on 

1, ^lan/.ur Hisan v. ^Iohmec^ Zeman, 1925 P C 

3G=8C> I C 286=52 I A 61=47 All 151 (P C). 
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the sole ground that it is an innovation, 
arrogate to themselves the right to 
object. In the present case, the Magis- 
trate appears to 'have recognized it as 
a rule of law that any religious obser- 
vance by one ^ctlon of the population 
of a village is not permissible if it 
is objected to by another section of 
the population and if it is an innova- 
tion. This, in my opinion is an un- 
desirable attitude to take in settling 
communal disputes. Ordinarily a per- 
son desiring to do what he is lawfully 
entitled to do should have the support 
of those responsible for law and order 
Orders under S. 144 are to be directed 
not against those who desire to do 
what the law permits them to do. but 
against those who attempt to prevent 
the exercise of a legal right. 

The two enclosures, which are ap- 
parently the places where the Hindus 
desire to celebrate the Ram Lila and 
to take out processions from, do not 
belong to any of the Mahomedans of 
the village. ^ It is not stated that they 
have any right of occupation or user 
of those enclosures. AU that is said 
is that they do not belong to the plain- 
't'l^t is to say. to the individuals 
whose names are mentioned in the 
array of the plaintiffs. Apparently the 
plea does not go so far as to suggest 
that the enclosures did not belong to 
any of the Hindus of the locality. It 
IS likewise, not suggested that the 
owners or occupiers of those enclosures 
object to the celebration of the Ram 
Lila therein or to the processions be- 
ing taken out therefrom. It is clear 

these circumstances 
the defendants have no locus standi 
whatever in objecting to any of these 
functions. 

I have already dealt with the third 
question as part of the first, and need 
not repeat the reasons on which I over- 
rule the appellants’ contention. -The 
lower appellate Court 'has taken a cor- 
rect view on all the questions involved 
in the case. The appeal fails and is 
dismissed under O. 41, R. 11, Civil 
F. C. The questions involved in this 
appeal are, in my opinion so easy of 
determination, and the view taken by 
the lower appelLate Court is so palpablv 
correct that I do not think any useful 
purpose will be served by .granting 
l^ve to appeal under the Letters 

Leci\e is o-ccordingfly r-efused. 

Appeal dismissed. 
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Mt. Shamrati Koer and another — De- 
fendants — Appellants. 

V. 

Kalika Si77gh — Plaintiff— Eespondent. 
Second Appeal No. 915 of 1933, De- 
cided on 12th March 1935, from decision 
of Subordinate Judge. Azamgarh, D/- 
lOth February 1933. 

Mortgage — Usufructuary mortgage — Mort- 
gage not registered — Suit for p* ssession by 
redemption — Mortgage deed is inadmissible 
and plaintiff in order to succeed must prove 
title independently of mortgage — Plaintiff 
so proving title ■ Defendant in possession as 
mortgagee for over 12 years — Plaintiff must 
redeem mortgage as condition precedent to 
decree for possession. 

Where a usufructuary mortgage-deed is not 
registered and a suit for posso'^sion of tbo- pro- 
perty by redemption is filed, the mortgage be- 
ing Unregistered it will not be admissible in 
evidence and no other evidence can be produced 
to prove the mortgage. A suit for redemption 
of a usufrucUiarv mortgage is in substance a 
suit for possession of immovable property. 
Though a suit for redemption could not lie, yet 
there is nothing against tbo plaintiS's claiming 
a decree for pos.-es' iou, if ho can prove his title 
independently of the mortgage : 19-27 All 311 ; 

1932 A ll -259, ’Rel o?i. (P 578 C 2] 

And where the plaintiff proves it, the mort- 
gages beinu invalid, the plaintiff is entitled to 
possession over the property in suit but as the 
defendants have been in possession for more 
than 12 >e:\rs as a usv.fructuary mortgagee, they 
must bo deemed to have aerjuirtd mortgagee’s 
rights and thus there come into existence a 
legal operative mortgage which the plaintiff 
must redeem as a condition precedent to a de- 
cree for posse.ssion. [P 5'<9 C 1] 

M. JValiallah— for Appellants. 

A. P. Pa^uley — for Respondent. 

Judgment.— This is a defendants’ ap- 
peal and arises out of a suit broug-ht 
against them by the plaintiff-respon- 
dent to recover possession over the 
property described in the plaint by re- 
demption of a mortgage by payment 
of Rs. 300. The plaintiff's case was 
tlrat his father mortgaged the proper- 
ty in suit to Sanoo Singh, the prede- 
cessor-in-tule of the defendants by 
three mortgage deeds for Rs. 300. 1 he 
mortgage was usufructuary. On 

death of Sannoo Smgh his ^^^fe, 
Boclha sub-mortgaged hailf ot 
mortgagee rights to Chhabboo Kandu 
and subsequently she made a pft ot 
the mortgagee rights to defendant 2. 
Defendant 2 redeemed the sub-rnort- 
o-a^'-e from the heirs of Chhabboo Kan- 
du*” and acquired [)ossession over the 
other half of the mortgaged property 
also. The defen^Lants contended that 
they were the owners of the property 


the 

Mt. 

the 


in suit and that no mortgage had been 
made and their possession was adverse 
as well as that of a proprietor. The- 
trial Court found that no mortgage 
was proved and dismissed the suit. On 
appeal by the plaintiff the learned 
Subordinate Judge of Azamgarh found 
that the defendants* possession over* 
the property in suit was not as o^vner& 
but was as mortgagee and that the 
mortgage money was Rs. 300. The lear- 
ned Subordinate Judge decreed the 
suit for possession on payment o£ 
Rs. 300. Against this decision the de- 
fendants have come up here in appeaL 
The chief point taken by the appel- 
lants is that as, according to the evi- 
dence of the plaintiff-respondent, each 
mortgage was for Rs. 100 and as, the 
mortgage was not effected by a re- 
gistered document, the secondary evi- 
dence of the mortgages was inadmis- 
sible There can be no doubt that the 
mortgages being unregistered, thej 
deeds even if they were available would; 
not have been admissible in evidence) 
and no other evidence could have been, 
produced to prove the mortgages. A 
suit for redemption of a usufructuary 
mortgage is in substance a suit for' 
Dossession of immovable property.^ 
Though a suit for redemption could 
not lie yet there was nothing against 
the plaintiff’s claiming a decree for 
possession, if the plaintiff could prove 
his title independently of the mort- 
gage. This view is fully supported by 
1927 All 311 (1) and 1932 All 259 (2). 
In 1932 All 259 (2) the plaint was * 
framed as if it were one in a suit 
for redemption and the substantive re- 
lief was one for possession as in this 
suit. The mortgage deed being unre- 
gistered was invalid and no suit for 
redemption could lie. The plaintiff suc- 
ceeded in proving his title Indepen- 
dently of the mortgage. It was held 
tliat the defendants must be deemed to 
have acquired at least the niortgagee’s 
rights, .and the plaintiff was entitled 
to recover possession on payment or 
the mortgage money admitted by himr 
in the plaint. 

The chief point for consideration m- 
this case is whether there is any evi- 
dence independently of the evidence of 
the alleged mortgages to prove the 
plaintiff's title and to 

title him to a decree 

possession. There are copies of three 
khewats. In the copy of the khewat 
for 1868 the property is e ntered in the 

iVrati«al Rai v. Kishun Kandu, 1927 All 
*311=1C0T C34G. 

Halka v. Nannhon, 1932 All 259=140 I 0 42,. 
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name of Sheo Pal Sing’h, the prede- 
cessor-in-title of the plaintiff. Tihe 
property was similarly entered in his 
name in the khewat of 1304-F. In the 
settlement khewat. of 1309 Sheo Pal 
Sinffh was entered against the. proper- 
ty in suit as the mortgagor and Mt. 
Bodha as the mortgagee of half and 
Arjun and Chhannoo, sons of Chhab- 
boo. ^as sub-mortgagees of the other 
half of the property in suit. In 1895 
Mt. Bodha Kuar, widow of Sannoo 
Singh, executed a sub-mortgage of half 
of the mortgaged property in favour 
of Chhabboo Kandu in which she ad- 
mitted that the property, in suit had 
been mortgaged with her husband, 
Sannoo ‘Singh, by Sheo Pal Singh and 
that her husband and after him she 
had been in possession as a mortga- 
gee. At the time of the sub-mortgage, 
that is on^ 30th July 1895 Mt. Bodha 
Kuar admitted that she was in pos- 
session as a usufructuary mortgagee 
over the property in suit under the 
mortgage made by Sheo Pal Singh in 
favour of her husband Sannoo Singh. 
The entries in the settlement khewat 
of 1306F along with the admissions in 
the sub-mortgage of 30th July 1895 
and the very fact of the sub-mort- 
gage and thereafter the fact of the 
redemption of this sub-mortgage by de- 
fendant 2 leave no room for doubt 
that the defendants* possession has 
been all along as that of a mortgagee. 
On this documentary evidence, inde- 
pendently of the evidence of the mort- 
gage, the learned Subordinate Judge 
has recorded a finding that the de- 
fendants were not the owners and their 
possession was as that of a mortga- 
gee. 

I The mortgages being invalid, the 
plaintiff is entitled to possession o\’er 
Ithe property in suit,^ but as the de- 
fendants have been in possession for 
more than 12 years as a usufructuary 
mort"-agee they must be deemed io have 
acquired mortgagee’s rights and thus 
there came into existence a legal ope- 
rative mortgage which the plaintiff 
nust redeem as a condition precedent 
'.o a decree for possession. The plain- 
,iff hi-nself admits the amount of the 
mortgage as Rs. 300, on the condition 
of the payment of which the lower 
Court has decreed the plaintiff’s suit 
for possession. 

The judgment of the Court below is 
correct. It is therefore oi^dered that 
the anneal be dismissed with costs and 
the decree of the lower Court be con- 
firmed. 

K.S. Appeal disviissed. 
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SULAIMAN, 0. J. AND BENHET, J. 

Sahdeo Ham — Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 996 of 1934, De_ 
cided on 15th March 1935. from order of 
Sess. Judge, Ghazipur, D/- 5th Novem- 
ber 1934. 

(a) Oaths Act (1873), Ss. 6 and 13— Child 
of tender years able to understand sufficient- 
ly of deeds seen and to inform Court there- 
of, examined as witness — intentional omis- 
sion to administer oath — S. 13 cures defect 
—But intentional omission will not be cured 
in all cases. 

The mere fact that the Court advisedly re- 
frains from administering the oath does not ren- 
der the statement of the witness inadminsible. 
A Court should only examine a child of tender 
years as a witness after it has satisfied itself that 
the child is intellectually sufficiently developed 
to enable it to understand sufficiently of the 
deeds seen and to afterwards inform the Court 
thereof. If the Court is of opinion that by rea- 
son of tender years the child is unable to do this 
It ought not cnly to refrain from administering 
the cath but from examining the child at all 
If, on the o'.her hand, the Court thinks that the 
child, though of tender years, is capable of in- 
forming the Court of what it has seen or heard, 
it Is best that the Court should comply with the 
provisions of S. 6 in the case of a child just as in 
the case of any other witness. S. 13 of the Oaths 
Act does cure a defect where there was notan 
accidental omission but an intentional omission 
to administer the oath: 1915 xill 437 Bel on' 
Case haw Ref. [5 g 9 j^ q 

PerSt«/aiwjan,C.c7-.— But it cannot be held that 
where a Court defies the law and knowing that 
the law requires that an oath should bo given 
and that it is his duty to administer oath or to 
make an adult witness affirm it, deliberately 
omits to ask him to do so or prevents the witness 
from taking oath tho defect is cured and a record 
of hi9 verbal statement is legal evidence In 
such a case it may be difficult to eay that tho 

act was a mere omission within the meanin" of 
S. 13 .ond was not something moro than a more 

omission. [P 59 ^ q 2, P 536 O 1] 

(b) Criminal P. C. (1898). S. 423(a) (b)— 
Appellate Court ordering Magistrate to pass 
commitment order — Magistrate cannot bold 
enquiry under Chap. 18. 

Tbeappollate Court under S. 423 may either 
uself commit tho accused for trial before tho 

Sessions Coart or it may direct a Magistrate to 

do so. But where it adopts the latter course 
does not give the I^fagistrato any jurisdiction to 
any further enquiry and the enquiry 
held is suflicioDt for tho purposes of Chan IR 
Tho Magistrate then ftamesacharge or amends 
ttnderS. 210 Criminal P. G„ and under S 2U 
requires the accused to give in his list of wif 
nesses, and the Magistrate makes a formal orde^r 
cf commitment: Case Law Ref. [P 583 C i 91 

S^r C. Hoss Alston and iT. Malaviyl 
— for Applicant. 

Asst. Govt. Advocate— ior the Crown 
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Beimet, J. — This is a criminal revi- 
siQn on behalf of one Sahdeo Ram, 
who lias been convicted by an Assis- 
tant Sessions Judge under S. 377, Pe- 
mal Code, and sentenced to t\yo years 
rigorous imprisonment, 12 stripes and 
and a fine of Rs. 100 or in default 
four months’ further rigorous impri- 
sonment. He appealed to the Ses- 
sions Judge and his app^l ^as dis- 
missed. This rerision is filed against 
the appellate order of the Sessions 
Judge. The facts found by the Ses- 
sions Court were that a small boy Mo- 
dan aged six and a half years was 
playing with another boy at the house 
of the accused and tliat the accused 
took him into a room and ^mmitted 
the offence of sodomy on him ana 
the boy Modan was s^n by two wit- 
nesses to run out of the house of 

the accused weeping, ^ 

to his father and told his father his 
stor\' and took his father with a con- 
stable to the house of the accused and 
the boy pointed out the house and a 
ihead constable was called and the bo> 
pointed out the accused and the ac- 
cused was arrested and taken 
thana. On the next day naedical 

examination by the civil surgeon took 
pU™ of the boy and of the accused 
and injuries were detected on the a.nus 
of the boy which showed tf^t he Itad 

been a victim of sodomy 

sion was found on the perns of the 

accused, which the medical 

stated ^ight have been caused by com- 

mfutng sSdomy. There were also some 

blood stains on the dhoti of the bo^l. 

an^ nonf on the dhoti of the accused 

and the dhoty of the boy was also 

stained with some kind of oil. This 
staineu '''I rhemical examiner 

i Ef ';s»‘ 

KiiL^ A number of witnesses were pro- 
blood. A numoer o 

edThat they saw the boy coming from 
fil house of the accused weeping, and 

rte y^S'strate and^ g 

Tlic triiil in M<i2istr3.tc 

before a 

convicted yte acc^u^ea^^^^ 

appt^l to the Sessionsjudge.^^ 'Hte 

Sessions Judg a Magistrate 

reS 

Toni He passe^d powef'eon- 

lerrca'ormrby s. 423 (b) of the Criminal P. 0. 


reverse the finding and sentence of the learned 
Magistrate and direct him to commit the case 
to the Sessions for trial." ^ 

On this order the Magistrate correct- 
ed the charge sheet .into a charge tri- 
able by the Court of session and pass- 
ed an order: 

"Under the order of the Sessions Judge dated 
5*7-1934 1 commit the accused to the Court of 
Sessions where he will stand his trial. I have 
amended the charge and explained it to the ac- 
cused." 

Some argumient was made that the 
accused did not have sufficient oppor- 
tunity for summoning mtnesses, but 
the record shows that the Magistrate 
called on the accused to furnish a list 
of witnesseses when he aniended the 
charge and the accused did in fact 
file such a list next ^y. The 
case was tried by an Assistant Ses- 
sions Judge and no less than tw'elve 
witnesses were produced for the de- 
fence, Several points of law 'have 
arisen in this proceeding. The .first 
point of law which was argued is m 
regard to the method adopted by the 
Assistant Sessions Judge in regard to 
the boy Madan. This boy was called 
as prosecution witness No. 2 and the 
Court noted: 

"No oath was administered, beingof tender age 
cannot understand its significance." 

The boy then made a staten^nt 
which was recorded in full, more tlian 
2 typed pages of which the cross- 
examination occupied rather more than 
■half. It is clear tliat the boy fulled 
the criterion for a witness laid^ dotvm 
by S. 118, Evidence Act, and that he 
was not a person who w’as prevent- 
ed by tender years from understand- 
ing the questions put to him or from 
giving rational answers to those ques- 
tions. In fact if he had been prevent- 
ed by his tender years from being able 
to understand the questions and giv- 
ing right answers his statement would 
probably not 'have been taken at all. 
He 'having given his statement^ at a 
considerable length and in an intelli- 
gent manner is a person who accord- 
ing to S. 118, Evidence Act, should 
-have testified as a witness. Now un- 
der the provisions of S. 6, Oatlis Act, 
where a witness has an objection to 
making an oath, he shall make an M- 
firmation and in every ot'h^ . 

sliall make an oath. The Oaths Act 
does not recognise the criterion adopt- 
ed by the Assistant Sessions Judge tmt 
an oath should not be administered be- 
cause a child being of tender y^rs 
cannot understand its significance. Ine 
oath therefore should I^ave been ^de 
by this boy Madan under S. 6. Oaths 
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Act, The oath 'was not made and the 
question arises whether this omissiion 
comes or does not come under the lan- 
guage of S. 13, Oaths Act, which 
states 

“No omission to talio any oath or make any 
affirmation, no substitution of any one for any 
other of them, and no irregularity v-hateyer in 
the form in which any one of them is adminis- 
tered, shall invalidate any proceeding or render 
inadmissible any evidence whatever in or in 
respect of which such on)issi'>n, 8ub.'»titution or 
irregularity took place, or shall affect the obli- 
gation of a witness to state the troth.” 

On the one hand on behalf of the 
accused it has been argued with great 
ability by Sir Charles Ross Alston that 
the words “no omission to take any 
oath or make any affirmation” mean 
“no accidental omission” and t'hat those 
words cannot cover the present case 
where the Court deliberately refrained 
from administering an oath to this 
child on the ground that the child 
could not understand the nature of the 
oath. On the other hand it is argued 
on behalf of the Cro\vn that the words 
‘‘no omission to take any oath’* are not 
qualified in any way by the statute and 
that it is improper for the Courts^ to 
read into that section the word “ac- 
cidental” when the word “accidental” 
i^ not in the section. This is a mat- 
ter on which different views have been 
taken in this High Court and in other 
High Courts. In the case of 10 All 
207 (1) a learned Single Judge, the 
late Mahmud. J.. took the view that 
these words in S. 13 will only coyer 
an accidental omission and the view 
was taken in 11 All 183 (2) by a 
Bench of this Court that having re- 
gard to the language of the Oaths 
Act a Court has no option when once 
it has elected to take the statement 
of a person as evidence but to admi- 
nister to such a person either an oath 
or an affirmation as the case may re- 
quire. and reference was made to the 
ruUng 'of 10 All 207 (1); but in this 
Bench ruling no reference was made 
to the provisions of S. 13, Oaths Act, 
and therefore this ruling cannot be ta- 
ken as an authority on that section. In 
a later ruling of 1915 All 437 (3) a 
Bench of this Court specifically dis- 
sented from the ruling of the Single 
Judge in 10 All 207 (1) and it held 
as follows on p. 51 (of 38 All): 

“\W are unable to hold that the mere fact 
that the Court advisedly refrained from a<^inis- 

l~Qucen Empress v. ^laru, (1883) 10 All 207= 

‘ 1888 A \V N 86. 

2. Queen Empress v Lai Sabai, (1889) 11 All 183 

‘=(1889) A W N 65. 

3 Emperor v. Lbani Bam, 1915 All 437 — 31 I C 

' 1005=16 Cr L J 929=38 All 49. 


tering the oath renders the statement of the 
witness inadmissible. In our opinion a Court 
should only examine a child of tender years as a 
witness after it has satisfied itself that the child 
is intellectually sufficiently developed to enable 
it to understand sufficiently of the deeds seen 
and to afterwards inform the Court thereof. If 
the Court is of opinion that by reason of tender 
years the child is unable to do this it ought not 
only to refrain from administering the oath but 
from examining the child at all. If, on the otb« 
hand, the Court thinks that the child, though 
of tender years is capable of informing the Court 
of what it has seen or heard, it is best that the 
Court should comply with the provisions of S 6 
in the case of a child just as in the case of any 
other witness.” 

In that case the child in question "was 
about six years, that is about the 
^ame age as the boy Madan whose age 
is giv'en as six and a ihalf years. In 
the particular ruling no reference was 
made to 11 All 183 (2). Now the ^t- 
ter ’has been considered by other High. 
Courts and a Full Bench of the Cal- 
cutta High Court in the 23 W R 12 
Cr (4) held that S. 13, Oaths Act, 
would cover any omission whether in- 
tentional or otherwise. In this case foi^ 
lean^ed Judges were in favour of this 
view and the remaining learned Judge 
Jackson, J.. held the opposite view. 
In the case of 16 Mad ips (5) there 
was a difference of opinion between 
the learned Chief Justice who held that 
S. 13 would not cure the defect and 
Parker. J. who held that it would 
cure the defect. In the case of 1921 
Pat 109 (6) a Bench of the Patna 

High Court held tliat S. 13 would cure 
the defect and that was also held in 
the case of 1923 I-ah 332 (7). There- 
fore there is a great preponderence 
of opinion in favour of the view that 
S. 13, Oaths Act, does cure a defect 
such as in the present case where there 
was not an accidental omission but an 
intentional omission to adniinister the 
oath. I consider this view is the cor- 
rect one and I agree with the quota- 
tion which we have made from the 
case of 1915 All 437 (3), I may note that 
in the present case the learned Ses- 
sions Judge applied the criterion of 
English Law as to whether the child 
understood the nature of an oath. In 
Powell’s L^w of Evidence, 1921, Edi- 
tion, p. 187, .it is stated that a child 
of tenders years who does not in the 
opjpion of the Cou rt understand the 

4. Queen v Sewa Bhogta, (1875) 23 W R 12 Cr= 
14 Beng L R 294 (P C). 

5. Queen Empress v. Viraperumal, (1893) 16 
^lad 105. 

6. Fatu Santal v. Emperor, 1921 Pat 109=61 I 
C 705=22 Cr L J 417=6 Pat L J 147, 

7. Hussain Khan v. Emperor, 1923 Lah 332=76 
I O 1037=25 Cr L J 317. 
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nature of an oath may now give un- 
sworn testimony in all proceedings for 
any criminal offence if in the opinion 
of the Court the child is possessed 
of sufficient intelligence to justify the 
reception of the evidence and to un- 
derstand the duty of speaking the 
truth, but an accused person cannot 
be convicted unless the evidence of the 
child is corroborated in some material 
particular implicating the accused. This 
provision » comes from the statute of 
the Children Act. 1908, 8 Edward, 7 
C. 67. S. 30. We consider that this 
provision of the English I--aw is soim- 
der than the provision of the Indian 
Law in two respects: In the first place 
it makes provision for a child who' 
may not understand the meaning of an 
oath but mav be able to give intelli- 
gent replies, and in the second place 
it makes the provision that the evi- 
dence of the child requires corrobora- 
tion. In my opinion it would be well 
if the Indian Evidence Act and the 
Oaths Act were amended in this parti- 
cular and if it were not left to the 
Courts to apply S. 13, Oaths Act, in 
this connection. 

The next point on which arguments 
centred was in regard t o the provi- 
sions of S. 423, Criminal P. C., which 
prescribes in Sub-S. (1) (b) for an 
appellate Court that the appellate 
Court may: 

“in an appeal from a conviction (1) reverse the 
finding and sentence, acquit or discharge the 
accused, or (2) order him to be retried bj* a Court 
of competent jurisdiction subordinate to such 
appellate Court or committed for trial.” 

Now learned counsel for the ac- 
cused has argued at considerable 
length that wliat the appellate Court 
is empowered to do by the second al- 
ternative in this sub-section is only 
to direct a Magistrate to hold an en- 
quiry under Ch. 18. Criminal P. C., 
and he argues that in the present case 
as the Magistrate merely made a for- 
mal order of commitment the provi- 
sions of S. 423 have not been carried 
out, and he says that the duty of 
the Magistrate was to re-summon all 
the witnesses for the prosecution and 
hear their evidence again in the pre- 
sence of the accused and have them 
cross-examined and have the state- 
ment of the accused taken and after 
tliat draw up a chargfc sheet under 
S. 210 and carry out the procedure 
laid down in Ss. 211. 212 and 213; 
whereas in the present case all tliat 
the Magistrate did after receiving the 
order of the Sessions Judge was to 
amend the charge and call on the ac- 
i:used to give a list of witnesses and 


make a formal order of commitment. 
Now learned counsel relies on a rul- 
ing of a learned Single Judge of this 
Court reported in (1907) A. W. N. 
178 (8). In that case an accused per- 
son had been sentenced by a Magis- 
trate and the learned Sessions^ Judge 
committed the accused to his own 
Court and tried and convicted him. 
The learned Single Judge of this Court 
held tliat under S. 193, Criminal P. 
C. no Court of session shall take 
cognizance of any offence unless the 
case has been committed by a Ma- 
gistrate duly empowered, and S. ^477 
was the only section which authorised 
a Court of session to commit the ac- 
cused person to itself, and under S. 
423. Criminal P. C., a Court of ap- 
peal may order an accused person to 
be committed for trial. That it was 
clear that what the section means is 
that the. Court of appeal can direct 
the Magistrate competent to make a 
commitment to commit the accused to 
the Court of session for trial and that 
the learned Judge was in error in 
thinking that he had a power to make 
a commitment to his own Court. ^The 
ruling does not support the proposition 
of learned counsel because it is no 
where laid down in the ruling that 
when the Magistrate is directed to 
commit the accused to the Court of 
session for trial, the Magistrate is re- 
quired to make an enquiry under Oh. 
18. Criminal P. C.. and to re-summon 
and re-hcar the witnesses for the pro- 
secution and take the statement of the 
accused again. Learned counsel in fact 
has not produced any ruling whatever 
in which such a procedure is laid down. 
His argument however is that when a 
Magistrate has been ordered to com- 
mit an accused person for trial, the 
Magistrate can only act under Ch. 18, 
Criminal P, C., and if he acts under 
that chapter, he must therefore hold 
an enquiry*. 


We consider that this is ^ 
very narrow view to take and that the 
particular view of the learned counsel 
for the accused would lead to^ great 
difficulties and would be prejudicial to 
accused persons. On this view if an ap- 
pellate Court directs that a commit- 
ment should be made, it would give the 
prosecution an opportunity to call 
fresh witnesses who had not been 
duced before. Such a matter would 
be definitely to the disadvantage of 
an accused person. ^ It would 
als o lead to the conclusion th^t__al^ 
8. Einporor v. Maula Khau, (1007) AWN 178— 
G Cr L J 7. 
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though the appellate 'Court 'had or- 
dered that the accused should be com- 
mitted for trial, the Magistrate would 
have jurisdiction to decide whether the 
accused person should be committed 
for trial or not and if he thought ftt 
to disregard the order of the appellate 
Court and discharge the accused per- 
son. I consider that there is nothing 
whatever in the language of S. 423 to 
warrant the view \vhich has been ta- 
ken by learned counsel. There has been 
some diflferenoe of opinion in differ- 
ent rulings as to whether the lan- 
guage in S- 423 which \ve have quot- 
ed means that the actual order for 
commitment is the order passed by 
the Sessions Court or whether it 
means that the appellate Court directs 
the Magistrate to pass an order of 
commitment under S. 213. In 31 Mad 
40 (9). 10 Bom 319 (10) and 27 Mad 
54 (11) this matter has been consider- 
ed. Those Courts have come to the 
x:onclusion that the api>ellate Court 
may order the commitment itself, and 
in 31 Mad 40 (9), it was held that 
both the courses are open to the ap- 
pellate Court. In 1922 All 345 (12) a 
learned Single Judge of this Court 
made an order that the commitment 
should be to the Sessions Court and 
-apparently he intended that there 
should be no intervention by a Magis- 
trate. In 15 All 205 (13) a Bench 

•of this Court on p. 207 used ^nguage 
which can be read as intending that 
the order of the appellate C^ourt is 
sufficient -without the intervention of a 
Magistrate and this can also be de- 
duced from the ruling of a Bench in 
1915 All 185 (14) I think that this 
point is of no great importance, and 
I consider that both courses are le- 
gal. that is, that the appellate Court 
under S. 423 may either itself commit 
the accused for trial before the Ses- 
sions Court or it may be direct a 
Magistrate to do so. But where it 
adopts the latter course, it does not 
not give the Magistrate any jurisdic- 
tion to make any further enquiry and 
that the enquiry already held is sufficient 
for the purposes of Ch. 18. Some dif- 

9. Sessions Judge of ^langalore v. Malinga, (190S) 
31 Mad 40=7 Cr L J 29.' 

10. Queen Empress v. Krishna iJhat, (1886) 10 
Bom 319. 

11. In the matter of Kalagava Bapiah, (1901) 27 
Mad 64. 

12. Hasan Baza v. Emperor, 1922 All 345=67 I 
C 728=23 Cr L J 456. 

13 Queen Empress v. Maula Bakhsh, (1893) 15 
All 205=1893 AWN 105. 

14. Emperor v. Mohan Lai, 1915 All 185=29 I C 
66=16 Cr L J 439. 


ficulty however arises from the pro- 
visions in S. 291, Criminal P. C., that 
the accused shall be allowed at the 
trial to examine any witness not pre- 
viously named by him, if such witness 
is in attendance, but he sliall not ex- 
cept as provided in Ss. 211 and 231 
be entitled of right to have any wit- 
ness summoned other than tlie wit- 
nesses named in the list delivered to 
the Magistate by whom he was com- 
mitted for trial. S. 231 which allows 
further witnesses only applies in those 
cases where thei-e has been an alterna- 
tion of the charge after the accounce- 
ment of the charge. It is important 
therefore that the right of the accused 
to give the list of witnesses under S» 
211 should be maintained in the case 
we are considering. It is therefore 
more convenient if an appellate Court 
adopts the course of directing a Ma- 
gistrate to make an order of com- 
mitment. The Magistrate then frames 
a charge or amends the charge un- 
der S. 210, Criminal P. C., and un- 
der S. 211 requires the accused to give 
in his list of witnesses and the Ma- 
gistrate makes a formal order of con>. 
mitment similar to the order in the 
present case under S. 213. I consider 
that the course adopted in the pre- 
sent case is therefore most convenieiLt 
for the ends of justice and there is 
nothing whatever in that course which' 
is irregular. 

The next point which was argued 
was in regard to the statement of the 
accused. The Magistrate had original- 
ly taken the statement of the accused 
and at the trial the Assistant Ses- 
sions Judge took the statement of the 
accused at the close of the prosecu- 
tion in the usual way. The case was 
argued and the opinions of the as- 
sessors were taken and all the asses- 
sors stated that they consider that the 
accused is not guilty. This was on 
12th September 1934. A date was then 
fixed for judgment, 25th September, 
and on that date the accused appeared 
before the Court and the following 
order was recorded: 

“Today is the date for the pronouncement of 
judgment in this case. The accused is present. 
On being enquired he told that the hurt observ- 
ed by the Civil Surgeon on his male organ was 
duo to the fact that he was kept in the Kotwali 
in the night and there the Police people had 
bandied it and during that it might have got 
hurt by the nails of the fingers of those people. 
I did not tell this to the Civil Surgeon, as be 
did not ask me about it. I did not mention this 
fact up till now." 

The trial Court stated in its judg- 
ment : 
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“Before taking up the defence I shall further 
like to note that today I had asked the accused 
how he pot the hurt on his naale organ and he 
replied that he was kept by the police in the 
Kotwali and there they had handled it and thus 
got scratches by their finger-nails. This ex- 
planation was never put forward by the accused 
up till now. It was no doubt suggested during 
argument by his advocates but I am not ready 
to believe it,’* 

and the Court rejected it. A point was 
taken about this in appeal, when the 
learned Sessions Judge stated that the 
further statement of the accused can 
and should be disregarded, and that 
the accused was not prejudiced there- 
by: tliat after all it was an irregularity 
which cannot vitiate the trial. The 
point is now brought forward that the 
statement should not have been ta- 
ken after the assessors had given their 
opinions and it is argued that the lan- 
guage in S. 342 that the Court may 
at any stage of any enquiry or trial 
put the questions to the accused to en- 
able him to explain any circumstances 
appearing in the evidence against him 
would not cover the action of the trial 
Court. I do not express an opinion on 
this point but we consider that the 
accused cannot have been prejudiced 
in the present case because for one 
thing all the assessors had brought in 
a finding of not guilty and for another 
thing the appellate Court has specifi- 
cally stated tliat it did not take this 
statement into consideration. The ac- 
cused cannot therefore in any way have 
been prejudiced by the procedure if 
c'he procedure did in fact amount to 
any irregularity. An objection was ta- 
ken that the chemical examiner’s re- 
port was not placed before the trial 
Court but was taken on record by the 
appellate Court. This allegation ho>w- 
ever is incorrect because the record 
shows that the report of the chemical 
examiner was placed on the record by 
the Magistrate and has remained on the 
record ever since. Some objection was 
then taken tliat the Magistrate had 
not placed a certificate on the evidence 
of the medical witness. Presumably he 
did not do so, because he was not the 
Magistrate who committed the ac- 
cused for trial to the Court of ses- 
sion. Therefore it was not neccssao' 
to do so. This defect was cured by 
calling tlic Magistrate as a witness un- 
der S. 428 to the appellate Court. In 
no way was the accused prejudiced by 
this procedure. No other point was 
raised in this critninal revision. The 
sentence and conviction appear to be 
correct. 

Sulaimart, C. .J — I agree. TJie first 
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question is whether the omission to 
administer oath to the child made his- 
statement legally inadmissible and ac- 
cordingly the trial is vitiated. There- 
is certainly a distinction between, a 
person not understanding questions put 
to him or prevented from giving ra- 
tional answers to questions by reason 
of his tender years and a person notj 
realising the significance of an oath, 
and his obligation to state the truth 
and liability for speaking falsehood. So* 
far as the Indian Acts are- 
concerned, S. 5 of the Oaths Act 
makes it obligatory upon all persons- 
who may be lawfully examined or may 
give evidence to take the oath or 
solemn affirmation; and S. 118. JEvi- 
dence Act. .makes only such F>ersons- 
competent to testify who are not pre- 
vented from understandirLg questions, 
put to them and from giving rational 
answers to those questions by reason. 
of tender years, etc. Now even though 
a child may be sufficiently grown up* 
so as to be able to understand ques- 
tions put to him and to give rational 
^swers to such questions, although h-e- 
is of tender years, he may nevertheless- 
be so young as not to be capable of 
realising the signifiance of the oath 
and his liability for it. As a matter 
of fact a child under 7 years of age 
would not be liable criminally even if 
he spoke an untruth. It would there- 
fore seem to follow that in India even, 
children must be made to take oath. 
If they are unable to understand the* 
questions put to them, or to give ra- 
tional answers to questions, then there- 
would be no point in questioning thenij 
at all and taking their statements. On. 
the other liand, if they are competent 
to do this, then it is obligatory on 
Courts to administer oaths to them. 

The question whether B. 13 would: 
cure-the defect in every case is not 
free from difficulty. The preponderance* 
of authority now is certainly in fa- 
vour of the view that even an inten- 
tional omission to take oath or make 
affirmation would be cured by this 
section. The word' “omission” is cer- 
tainly wide enough to include a case 
wlicrc the witness lias not taken the 
oath either due to any accidental 
omission which may be unintentional or 
even where the omission is intentional; 
but I should like to guard myself 
against being understood to hold that 
even in an extreme case, which is not 
likely to happen, where a Court de- 
fies the law and knowing that the 
law requires that an oath should be 
given and that it is liis duty to ad- 
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minister oath or to naak-e an adult wit- 
ness affirm it, deliberately omits to ask 
him to do so or prevents the witness 
trom takings oath the defect is 

cured and a record of his 

'^^rbal statement is legal evidence. In 
a case it may be difficult to say 
t'f^t the act was a mere omission wi- 
that the meaning of S. 13 and was not 
something more than a mere omission. 
Again there may be a case where par- 
ties in a civil! suit agree to abide by 
the statement on oath of a referee or 
a witness, in which case it could hard- 
ly be contended that an omission to ad- 
minister oath to the referee w’ould be 
cured by S. 13, Oaths Act. But where 
the Court acting in good faith and pos- 
sibly under some error of law consi- 
ders that the oath in the circumstances 
is not necessary, I agree that there 
would be an omission w'ithin tlie mean- 
ing of S. 13. 

In the present case the Court in not 
administering oath to the child took 
gr^t care to note on the document on 
which his statement was recorded that 
the child was of such tender years that 
in the opinion of the Court he was 
not capable of realising the significance 
of an oath and it w'as on that ground 
only that the Court considered it use- 
less and futile to ask him to take an 
oath. 

Even where oath has not been ad- 
ministered to a child and his testi- 
mony cannot be legal evidence, there 
niay be cases where the fact that he 
identified the accused consistently from 
the time soon after the occurrence till 
his appearance in Court may perhaps 
be some corroborative evidence and ad- 
missible on t'lrat ground. 

As to the other question, S. 423, Cri- 
minal P. C., as worded undoubtedly 
allow'S both courses to be adopted by 
a Court of appeal. In an appeal from 
a conviction, the appellate Court not 
only may reverse the finding and sen- 
tence and acquit or discharge the ac- 
cused or order him to be retried by 
a Court of competent jurisdiction sub- 
ordinate to such appellate Court but 
may also “order him to be commit- 
ted for trial.'* The w^ords “order him 
to be” must necessarily be construed 
to be understood before the words 
“committed for trial.” It is clear that 
the section does not require that the 
appellate Court should “order the 
Magistrate to commit the accused for 
trial” but what it requires is tliat it 
should “order the accused to be com- 
mitted for trial.” The section is silent 
as to the Court which should com- 


mit the accused. It should therefo-re 
follow that it is open to the appellate 
Court either to commit the accused for 
trial to the Sessions Court itself or to or- 
der a Magistratie to commit him for 
trial. S. 437 which deals with cases 
exclusively triable by the Court of ses- 
sion. also contains the same words and’ 
empowers a Sessions Judge or a Dis- 
trict Magistrate, instead of directing 
a fresh enquiry, to “order the accused: 
to be committed for trial.” Although 
cases triable exclusively by the ses- 
sions are different in some respects, 
there is no doubt that under S. 437, 
it would be open to a District Magis- 
trate to cornmit the accused for trial 
to the Sessions Court direct %vithout 
reference to a Magistrate from whose 
order he was hearing the appeal. The 
same words occur in S. 423 and must 
therefore have the same meaning. 

There are some difficulties no doubt 
caused by the language of some of 
the sections in Ch. 23, for example, 
Ss. 287 288, 291, etc., where the words 
“committing Magistrate” are used. In- 
cases where the Sessions Judge com- 
mits the accused for trial direct we 
would have to substitute the words 
“Sessions Judge” in place of a “Com- 
mitting Magistrate” in many section’s 
of Ch. 23, which would certainly create^ 
a certain amount of awkwardness. But 
as has been pointed out by my learn- 
ed brother, before 1923 there was a 
provision in S. 477, Criminal P. C., 
under which a Sessions Judge could' 
commit an accused person for trial di- 
rect without reference to any subordi- 
nate Magistrate and the same diffi- 
culties had to be got over even un- 
der the unamended Code. 




the accused that^ in cases where the 
Sessions Judge directs a -. Magistrate 
to commit the accused to trial, the 
proceedings before the Magisitrate are 
governed by Ch. 18 of the Code and 
that accordingly it is obligatory on the 
Magistrate to follow the provisions of 
all the sections in that chapter, has 
in my opinion no force. Where in the 
case of an appeal the appellate Court 
1 opinion that the accused 
should not be acquitted straight off 
and IS also of the opinion that the 
^se was a fit one to be tried by a 
Sessions Court so that a more ade- 
quate sentence may be passed on the 
accused, it is empowered to commit 
the accused for trial. When such an 
order is passed, the Sessions Judge Iras 
already considered that there are suf- 
ficient grounas for committing the ac- 
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cused for trial. It may be that the 
Mag-istrate who first tried him was of 
a different opinion, but his opinion 
must be deemed to have been super- 
seded by the appellate 'Court, and 
therefore the opinion of the latter 
Court must prevail. It follows that it 
should no longer be open to the TVIa-r 
gistrate to go back upon this order 
and decide for himself whether the 
acfu ed si ould or «houM not be commit- 
ted for trial. I do not think that it 
could ever have been the intention of the 
legislature that even where an appel- 
late Court has ordered that the ac- 
cused should be committed for trial, 
it would still be open to the hlagis^ 
trate to overrule the appellate Court 
and discharge the accused. It there- 
fore follows necessarily that when an 
order by the appellate Court has been 
passed, the only course open to the 
Magistrate is to proceed under S. 210 to 
frame the charge and under S. 211 
to take the list of witnesses and even 
take witnesses for the accused under 
S. 212. but not to discharge the ac- 
cused but only to commit him for 
trial by the Court of session under 
S. 213. The rest of the procedure re- 
lating to the issue of summonses for 
the witnesses for defence, for demand- 
ing bonds by complainants and wit- 
nesses, the detention in custody of the 
complainant or witnesses in case of 
refusal to execute the bond, notifica- 
tions, etc., have to be followed as Uiid 
down in the sections following S. 213. 
This undoubtedly would be a more 
practicable and convenient course and 
would in most cases save the time of 
the Sessions Court, which would other- 
wise 'have to l)e spent unnecessarily if 
the commitment were made by the 
Sessions Judge to the Court of the 
Sessions direct. 

K.s. Application dismissed. 


A. I. R. 1935 Allahabad 586 

Bej^net, j. 
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Second Appeal No. 122 of 1933, De- 
cided on 6bh March 1935. from decision 
of Second Addl. Sub-Judge, Allahabad, 

D/- 27th October 1932. 

Civil P. c. (1908). S. 100— Finding as to 

what was meant by witness by use ot parli- 

.cular word is one of fact. 

It is a nueUion of fact as to what was meant 
bv tiie witne.^ses by the use of a particular word 
and it is net for a Court of second appeal to re- 


verse the finding on the meaning of this word of 
the lower appellate Court. [P 588 0 1] 

K. N. KatjUj B. Malik and Mahhuh 
Alam — for Appellant. 

F. Owen O'Neill^ Shiva Prasad Sinha 
and Zamirul Haq — for Respondent. 

Judgment. — This is a second appeal 
by a plaintiff against a decree of the 
appellate Court dismissing the suit o£ 
the plaintiff. The plaintiff brought a 
fuit setting out that the plaintiff was 
thekadar of an enclosure No. 66 known 
as Mandi Qaziganj together with a 
house in the enclosure, tliat Imami de- 
fendant was occupying a Kotihri in the 
said enclosure on a rent of Re. 1-4-0 
per mensem, tliat^ there was a quarrel 
between tihe parties and on 5th June 
1929. the plaintiff sent a notice by re- 
gistered post to defendant to vacate 
the Kothri by the end of June 1929 
and to pay the rent which was due 
from March 1929, tliat in reply to the 
notice defendant wrote stating that he 
was not a tenant of the said Kothri 
but that he was a tenant of the land 
and the owner of the Kothri and that 
the rent was due year by year for 
the land. The plaintiff asked for pos- 
session of the Kothri and Rs. 5 arrears 
of rent and Rs. 5 damages. The written 
statement set out tliat plaintiff was 
not the ONvner of the house, that con- 
testing defendant was the o\v3ier of 
the house, and that the predecessors of 
the plaintiff were the owners of the 
site only and plaintiff 'had only got a 
right to realise the rent of the site 
■which the contesting defendant had 
never refused, that the house had been 
constructed by some predecessors-in- 
title of the defendant and that the pro- 
prietors of the Mandi had no concern 
with the construction of the house and 
tliat the predecessors-in-title of the de- 
fendant liad been for a long time in 
occupation of the house. 

The first issue framed was whether 
the plaintiff was the owner of the 
Kothri in suit, and the second was 
whether the defendant was the tenant 
of the disputed Kothri. The Munsif 
held that the plaintiff was the owner 
of the land and that a sale by one 
Alopi to Bhawani, uncle of the present 
defendant, was a sale of the materials 
of the house only and not of the house. 
The Munsif granted a decree to the 
plaintiff for possession of the Kothn 
allowing the defendant to remove the 
materials. The defendant appealed and 
the lower appellate Court set out 
the point for determination was whe- 
ther the defendant purcliased only 
building materials or also the right of 
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residence, and whether the suit was 
barred by estoppel. The Court found 
that although the sale-deed was missing 
the statement of the plaintiff’s %vit- 
tness Nathu Teli proved that this^vit- 
ness admitted that forn^rly Alopi lived 
in that room and then Bhawani came 
some 30 or 35 years ago. and for the 
purpose of the present discussion the 
possession of Bhawani over the house 
is proved for oyer 30 years, that the 
Munsif liad decided that the payment 
of rent was ground rent and no objec- 
tion had been taken to that finding, 
that under a deed of gift of 3rd Novem- 
ber 1890 by Bechu in favour of 
Bisheshar, predecessors of the defen- 
dant. there was a gift of the house 
and not of the land on which it stood, 
that the right to reside in the house 
was the subject of the gift so long 
as the donee paid the ground rent. 
Then follows a sentence to which ob- 
jection 'has been taken: 

“There is do doubt that there is no registered 
lease but the fact that the house has been al- 
lowed to stand on the land for such a long time 
shows the permanency of the tenancy, also the 
fact that so long the rent has not been increa- 
sed.” 

Learned counsel has assumed in 
grounds Nos. 1 and 2 of the second 
appeal that this is a finding that there 
was a perpetual lease and objection is 
taken that a perpetual lease was not 
pleaded or put in issue and should have 
been created by a registered instru- 
ment under the Transfer of Property 
Act of 1882 and the Registration Act. 
I do not consider that the finding is 
intended to be that there was a per- 
petual lease. The words used are “the 
permanency of the tenancy” as opposed 
to a tenancy for a short period of 
month to month or year to year. Wliat 
the Court has found is contained in 
the last sentence of the judgiiieiit be- 
fore the order which is: 

*‘Tlie plaintiff’s case that ho was the owner 
of the shop and land has been proved to be false 
and in my opinion he is only entitled to realtzo 
the ground rent so long as the house stands and 
the present defendant has a right of residence 
in it.” 

This is not a finding that there 
was a perpetual lease because in the 
case of a perpetual lease the lessee 
would have a right to remain in posses- 
sion even though the house had ceased 
to stiind; but the finding is that defen- 
dant is entitled to remain in possession 
“so long as the house stands.” In other 
words the lower Court has found tliat 
tile defendant owns a house and a right 
to retain the site as long as it stands. 


This is the usual term which t<he 
Courts hold applies to the rights bet- 
ween the owners of sites and the OAvners 
of 'houses in a city, such as in the 
present case the city of Allahabad. 
Objection 'has been taken by learned 
counsel that the Transfer of Property 
Act and the Registration Act would 
apply. I may note that this objection is 
only taken in the memorandum of 
second appeal to the existence of a 
perpetual lease and it is not taken to 
the existence of the tenure which has 
been found by the lower Court as a 
tenure to occupy the site so long as 
the house stands. Even if we extend 
the argument in grounds Nos. 1 and 2 
of the memorandum of second appeal 
to cover the actual tenure found, there 
are certain difficulties in the way of 
the appellant. These difficulties are 
that in the plaint the appellant did 
not set out that the house had been 
built subsequent to the Transfer of 
Property Act of 1882 and the first Re- 
gistration Act. Learned Counsel argued 
that it would be for the defendant to 
plead that the house had come into ex- 
istence prior to those Acts. I consider 
that the allegation that the house had 
been built subsequent to those Acts 
should be made in the plaint. Second- 
ly there was no plea in the plaint 
that there should have been a regis- 
tered agreement for the creation of 
the tenure in question. Thirdly by ac- 
cepting rent for the site from the de- 
fendant for so many years and by 
agreeing to the transfer from Alopi 
to Bhawani many years ago, the plain- 
tiff and his predecessors are in my 
opinion estopped from raising the ques- 
tion now that the original transfer was 
not made in a legal form. This ques- 
tion of estoppel forms the subject of 
the third ground of appeal. 

The fourth ground is that the Court 
below misconstrued the evidence of de- 
fendant which was tliat Alopi sold the 
“amla” and that the word “amla” could 
only mean the materials of the house. 
The finding of fact is that the house 
was owned by the defendant and his 
predecessors and that only the site was 
owned by the plaintiff and his pre- 
decessors. When Alopi made a sale- 
deed he would naturally transfer all 
the right which he possessed. The sale- 
deed is not before us and there is 
only an oral account by a witness for 
the plaintiff, Nathu Teli, of what was 
sold. The deed of gift has been pro- 
duced and It shows that the house was 
transferred. In regard to the use of 
the word “amla” there is a difficulty 
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experienced by Indian -witnesses in dis- 
tinguishing- between a house and the 
site on which the house stands and 
they frequently use the word “amla”, 
which no doubt literally means mate- 
rials, to indicate the house as it stands 
as contrasted with the site. The lower 
appellate Court was entitled to cons- 
true the evidence before it to mean 
that the house as it stood with the 
right of occupation was transferred by 
Alopi to Bliawani. This is a finding of 
fact and I do not consider that the 
matter can be raised in second appeal. 
It was a question of fact as to what 
was meant by the witnesses by the use 
of this particular word “amla” and it 
is not for a Court of second appeal to 
reverse the finding on \h.e meaning of 
this word of the lower appellate Court. 
For these reasons I consider that no 
case lias been made out for second 
appeal and I therefore dismiss this 
second appeal with costs. As points of 
law have been raised I grant permis- 
sion for a Letters Patent appeal. 

S Appeal dismissed. 
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Sulaiman, C. J. and Bennet, J. 

Sukhdeo — Appellant. 

V. 

DoiiQcr and others Respondents. 
Letters Patent Appeal No 22 of 1934, 
Decided on 4th February 1935 

(a) Agra Tenancy Act (1926), S. 23 Ob- 
jection that properly was part of occupancy 
holding summarily rejected and Properly 
sold and sale confirmed- No appeal filed 
from order of execution Couit nor sale set 
aside-Such objection cannot be raised ^ven 
by way of defence in a separate suit Civil 

P. C., S. 47. ... 

Under S. 47, Civil P. C., all questions arising 

between the partes or their representatives and 
rclaliog to oxecution shall be determined by the 
execution Court and not by a separate suit. A 
defendant is barred just as much as a plamtiQ, 
and the execution Court has the exclusive juris- 
diction to decide such matters, and they cannot 
ho questioned in a separate suit. Hence where 
an objeciion that property is part of occupancy 
holding is summarily xejecied and the property 
is sold and is subsequently confirmed but the 
judgment-debtor has not filed anv appeal from 
orders of execution Court nor get the salo set 
aside, bo cannot raise such objection even by 
way of deft nee in a separate suit: 1015 All 6/, 
1918 All 305. liel. on, and 1021 All ^ 

(b) Civil P. C. (1908). S. lOO-Whether 

certain land is part of occupancy holding is 
mixed question of law and fact-Occupancy 

^ ^ 

Tlio question whether certain land is occup- 
ancy holding or not is to some extent a mixed 
question of law and fact.and not a Option 

of law. ^ 


G. Agartvala^iov Appellant. 

Sulaiman, C. J.— This is a plaintiff’s 
appeal arising out of a suit for ca- 
rnages and for a perpetual injunction 
restraining the first two defendants 
from irrigating their fields fronti the 
well in dispute. The plaintiff himself 
is the decree-holder who held a sim- 
ple money decree against Dongar and 
others, but not against defendant ^ 
Narain Lai. In execution of that de- 
cree he attached the well in questio(n 
and put it up for sale and it w^ 
purcliased by Bhupal. Objections rais- 
ed by the judgment-debtors that the 
well was a part of their occupancy; 
holding had been in a summary way 
everruled by the execution Court. The 
present plaintiff has not purchased the 
well from Bhupal. He has brought 
the suit against the judgment-debtcir, 
Donger, as well as defendant 2, Narain 
Lai. making Dhupal a proforma de- 
fendant. His case is that his prede- 
cessor Bhupal acquired this well un- 
der the auction-purchase, and the de- 
fendants were wrongly interfering with 
his possession and using water from it. 
Defendant 1 pleaded that the -svell was 
a part of his occupancy holding and 
its sale was void under the Agra Te- 
nancy Act. The other defendant Na- 
rain Lai does not appear to have 
made any appearance at the trial. But 
both the Courts liave dismissed the 
suit on the ground that the well being 
a part of the occupancy holding of de- 
fendant 1 was not saleable. The low- 
er appellate Court has held tliat the 
well is no doubt a part and parcel 
of the occupancy holding. This find- 
ing •• is a finding of fact and can- 
not be challenged in second appeal, 
unless it is vitiated by some error of 

law. 

So far as the effect of this find- 
incT upon the plaintiff as against the 
defendant Narain Lai is concerned, the 
counsel for the appellant cannot urge 
that it is binding on him. Naram Lai 
was not a party to the previous exe- 
cvition proceeding and no order pass- 
ed in that proceeding can. in any way, 
stand in his way. He is entitled to 
say that the property was not sale- 
able and that therefore no interest 
passed to Bhupal and none has de- 
volved on the present plaintiff. The 
plaintiff’s claim as against Naram Lai 
must therefore stand dismissed. 

A difficulty has been created so far 
as Dongar’s case is concerned by the 
circumstance that the execution Court, 
without going into the matter 
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thoroughly, summarily, reject-ed liis ob- 
jection that the well was a part of 
the occupancy holding and ordered if 
to be sold and it was actually sold 
at auction and the sale was confirmed, 
Dongar did not choose to appeal 
from the order passed by the exe-^ 
cution Court, nor did he get the auc- 
tion sale set aside. 

The question that arises in this case 
is whether it is now open to Dongar 
to go behind the execution proceed- 
ings and ask the Court to hold that 
the sale was a nullity and therefore 
the plaintiff’s claim should fail. The 
question is not free from difficulty and 
there is certainly much to 'be said on 
both sides. 

Under S. 47, Civil P. C., all ques- 
tions arising between the parties or 
their representatives and relating to 
execution shall be determined by the 
execution Court and not by a sepa- 
rate suit. It was at one time consi- 
dered that a defendant in a separate 
suit was not debarred from re-agitat- 
Ing the question. But the preponder- 
ance of authorities is now in favour 
of the view that a defendant is barred 
just as much as a plaintiff, and that 
the execution Court has the exclusive 
jurisdiction ^o decide such matters and 
they cannot be questioned in a sepa- 
rate suit. 

But the difficulty does not end here. 
Under S. 23, Agra Tenancy Act, the 
interest of an occupancy tenant is not 
transferable either in e.xecution of a 
decree made by civil or revenue Court 
or otherwise except in accordance with 
the provisions of this Act, and there 
can be no question that a well can 
be a part of an occupancy holding, as 
it conies within the scope of the word 
'‘improvement” as defined in S. 3. Sub- 
S. (2). The execution Court lias there» 
fore no authority or jurisdiction to 
sell an occupancy holding, and such 
a sale is void. It is well settled that 
the principle of res judicata or the 
principle of estoppel cannot be plead- 
ed against a statute, and therefore if 
the matter were clear and were a pure 
question of law, the plaintiff cannot 
succeed on the mere ground that the 
defendant is barred by the principle 
of res judicata or estoppel. But the 
difficulty arises because the question 
whether it was an occupancy holding 
or not was to some extent a mixed 
question of law and fact, and not a 
pure question of law. Its decision de- 
pended on evidence that might have 
been produced in the execution Court 
which apparently the then objectors did 


not produce. The Court ordered the 
property to be sold and would cer- 
^nly not 'have ordered it to be sold, 
if it had been satisfied that the pro- 
perty was an occupancy holding. 

There is authority for the view that 
where the question is such a mixed 
question that part of the finding 
which is a finding of fact must be 
deemed to have been decided adverse- 
ly against the judgment-debtor before 
the auction sale was held, he should 
not be allowed to raise that question 
of fact afresh in a separate suit. 


We may refer to the cases of 1915 
All 57 (1), 1918 AU 278 (2) and 1918 
All 305 (3). In two of these cases 
the judgment-debtor was not allowed 
to question the validity of an auction 
sale which had taken place in spite 
of 'his objection. The Full Bench in 
1921 All 118 (4) distinguished these 
cases on the ground that in them the 
question was whether after a sale in 
execution of a decree, k was open to 
the judgment-debtor to dispute the ti- 
tle of the auction purchaser, and did not 
over-rule them. Under S. 23, Tenan- 
cy Act, an occupancy holding is not 
privately transferable, nor is it s^e- 
able in execution of a decree. It is 
therefore quite clear that even if it 
ilias been mortgaged and a decree for 
sale 'has been obtained, the objection 
can still be raised in the execution de- 
partment that the property is not 
saleable in execution of the decree, and 
the execution Court would be bound 
to decline to sell it. This aspvect of 
the provision explains the decision of 
the Full Bench. But where a sale has 
already taken place, and has been con- 
firmed there is no longer any duty to 
inquire into the nature of the proper- 
ty. The sal'e must have taken place 
after the objections if any raised by 
the judgment-debtor had been over- 
ruled. It must therefore be implied 
that the Court either expressly or by 
implication decided that the cliaracter 
of the property was not such as to 
make it non-saleable. Although the 
point is certainly doubtful, as it may 
have the effect of nullifying the pro- 
visions of S. 23, we see no reason 
for differing from the view taken in 
the previous cases, particularly as 
t here would not necessarily be a great 

1. Rang Lai V. kishori Lai, 1916 A1167=2^T“n 
278=37 All 278. J. u 


All 278=43 1 C 897. ’ 

3. Lala Ram v. Thakur Prasad, 1918 All 3n*S — 

47 I C 947=40 All 6S0. ^ 

4. Katwari v. Sita Ram, 1921 All 118=63 I C 

264=43 All 547. oo x w 
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{hardship as the zamindars would not 
ordinarily be bound by such sales. We 
must therefore hold that so far as 
Dongar is concerned, the question that 
the property was not in occupancy 
holding was barred by the principle 
of res judicata and the lower api«l- 
late Court should not have gone In- 
to the question as against him. 

But there is a difficulty in decree- 
ing the plaintiff’s claim. So far as the 
claim for damages against the t\vo de- 
fendants is concerned, the plaintiff has 
not attempted to show how much da- 
mage lias been suffered by him on 
account of the act of defendant 1 aoid 
how much on account of the act of 
defendant 2. The claim as against 
Dongar also must therefore fail. 

As regards the injunction, it is a 
discretionary relief. Both the def^- 
dants have been treated in the plaint 
as forming oqe party, and Narain Lai 
is undoubtedly entitled to irrigate the 
field from this well. We therefore 
think that it would be utterly futile 
to issue an injunction against the de- 
fendant Dongar restraining him from 
irrigating the field from this well, 
when his co-tenant Narain Lid, will 
not be so prevented. On this last 
ground the appeal is dismissed. 

g. Order accordingly. 
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Kendall, J. 

Jlari Har Appellant. 

V. 

Emperor - Opvos\tQ Party. 

Criminal Appeal No. lOOl of 1934, 
Decided on 12th February 1935. 

Penal Code (1860). S. 376— Charge of rape 

— Girl, her mother and eyewitnesses depos- 
ing in favour of prosecution — Absence of 
hymen and absence of injuries on 
examination-Blood stains found in dhoti of 
accused and cloth of girl — Held conviction 

'^In a*^chirrgeo£ rape the Shl. her mother and 

three disinterested eyewitnesses Hi 

nrosecution. The cloth of the girl ai d tbe 

dhoti of accused were found to bo 

The cirl was aged only 14 and on medical exa 

minaUon after four or five days, no hymen was 

found nor any injuries • - 

f-{rld • that the direct evidence of the rape 

“hf Snt'r \Vru,-ra::a‘“.:e »tence 

tuo convi<^n P- 

^ T. A. Bradletj—fov Appellant. 

L M. hoy lor Govtrnvient Pleader 

JudgS."- The present appdlant 
alias Paji has been convicted 


by the learned Sessions Judge of Mir- 
zapur, of an offence under S. 376, Penal 
Code, and sentenced to two years rigo- 
rous imprisonment and stripes. The 
complaint Mt. Sumeria is a girl, who. 
according to the Civil Surgeon’s evi- 
dence, is between 12 or 14 years of 
age and is probably 13. The evidence- 
as to age is not very definite. The 
Civil Surgeon has given no, reasons 
for holding that she is likely to . be 
either over or under 14, and the Judge 
has said that he does not think the 
evidence on the record can be held 
to be sufficient to establish that the 
girl is under 14. There is, however 
no suggestion whatever that the sexu^ 
intercourse, which has been proved if 
the direct evidence of the prosecution 
witnesses is accepted was with the con- 
sent of the girl, so that the question 
of her exact age is not of vital im- 
portance. 

Her story is as follows: She 

had been to a big reservoir to water 
her cattle and having done so she 
washed some clothes and spread thenri 
on the ground. One cow went down 
a “bandh” and she followed in order 
to bring it back. On the way hack 
the appellant, who is a young man of 
about 23 years caught her dhoti from 
behind and after a struggle m which 
the dhoti was tom threw her do^yI^ 
on the ground and raped her. The girl 
struggled and cried out, and three wit- 
nesses. namely Sambhal, Mira and Jai- 
mangal came up over the Bamdh and 
called out. By this time the accused 
had left the girl and run away. Mt. 
Sumeria says that her dhoti was stain- 
ed with blood, and that there was blood 
on the ground where she was lying. 
She was taken to her mother’s house 
and told her what load liappened. Her 
mother washed the dhoti and then took 
her to the police station about a mile 
away where a report was entered about 
noon on 10th June. The report men- 
tions that the child’s mother bad wash- 
ed away the blood from the dhoti but 
that it still had some stains. This story 
is supported by the three witnesses 
who have been named. The appellant 
was arrested the same day, and some 
of his clothes together with those of 
the girl were sent for examination to 
the Chemical Examiner. His report 
shows that of tlie three garments be- 
lonffine to the accused the dhoU was 
stamed with blood but the slams on 
the other two gannents could not be 
indentified. A dhoti and a inece oh 
cloth wliich are said to belong to Mt.. 
Sumeria, were also sent for exarmna- 
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tion and were found to have blood stains 
on them as were some pieces of leaves 
and part of a sirsa fruit which the 
sub-inspector discovered on the spot. 

Such was the evidence for the pro- 
secution, and the statement of the ap- 
pellant was a denial of the offence 
and a suggestion that there was a 
quarrel, the details of which he did 
not specify. He claimed that there were 
no blood stains on his clothes when 
they were taken by the police, and 
that the witnesses for the prosecution 
including Mt. Sumeria had given evi- 
dence against him through the influence 
of the police, and also because there 
were some disputes about a demand 
for money M’-hich had been advanced by 
his father to these witnesses. None of 
the orall evidence for the defence made 
oiny impression on the Court, but it 
may be mentioned that of the three 
men who claiimed to be eye-witnesses 
of the rape, Mira has been shoum pos- 
sibly to have some slight cause for 
a quarrel with the appellant’s father 
over a matter of evidence. Nothing has 
been shown against the other witnesses 
for the prosecution. 

The points tliat Mr. Baradley has 
made on behalf of the appellant, re- 
late rather to the circumstantial evi- 
dence. The girl was examined when she 
went to the police station in the first 
place by a women called Mt. Gulshan, 
who is said to be a servant of the 
sub-inspector. She stated that she had 
found blood flowing from the private 
parts of the girl (at the time of the 
report it was noted that Mt. Gulshan 
had found some “fluid” coming out 
of the priv'ate parts of the girl), but 
that she did not see any mark of 
injury on the private parts of the girl. 
The Civil Surgeon examined the girl on 
IS^t'h June, that is to say. .five days 
after the alleged rape. lie found that 
there were marks of injuries on her 
elbows and o-^e kner*. There were, how- 
ever no injuries external or internal 
to the vagina and the hymen was ab- 
sent, though there were not any signs 
of recent iitjur>\ When he was ques- 
tioned closely in regard to the pos- 
sibi'ity of a rape having been com- 
mitted without an injury being caused 
to the vagina, his replies were not 
very definite. When he was asked whe- 
ther a girl of 14 who cohabited for 
the first time with a man would cer- 
tainly have injuries which remain on 
her person for four or five days, he 
replied no: hut it was probable. If a 
girl had been used to sexual inter- 
course before and was then rai>ed, it 


would not be necessary that there 
should be some visible injuries after 
four or five days. No injuries were 
found on the appellant by the Civil 
Surgeon, but -^e Sub-inspector testi- 
fies to examining him and to finding 
some slight marks on the penis. 

The absence of the hymen In the 
girl without any marks of injury is a 
remarkable feature of the case. The 
Judge has suggested that it may have 
disappeared either through previous 
colxabitation or monthly courses and, 
no doubt, it is possible that the girl 
never had a hymen at all, though such 
cases are very rare. Previous cohabi- 
tation is not likely in the case of a 
girl of this age, and there is no evi- 
dence of it; but -even if it could ble 
accepted as the only possible explana- 
tion of the absence of the hymen, it 
would help the appellant very little 
in face of the direct evidence against 
him. As it is proved by the medical 
evidence that the girl’s hymen was not 
ruptured by the appellant, it is difficult 
to account for the presence of blood 
on the clothes of the girl and of the 
appellant, and on the ground. If there 
were only very slight injuries caused 
to the girl, .which disappeared before 
her examination by the Civil Surgeon, 
one would not expect to find blood in 
so many places. It has been suggested 
on behalf of the defence that the blood 
was not due to injuries but was due 
to the girl having a menstrual dis- 
charge, and the first statement which 
was apparently made by Mt. Guls-han 
is somewhat in favour of this theory. 
There is another curious bit of evidence 
on which the counsel for the appellant 
has relied. A piece of cloth stained 
with blood was said to have been dis- 
covered on the scene of the occurrence 
by the police, and was sent to the 
Chemical Examiner with the other gar- 
ments. This cloth is supposed to have 
been torn from the girl’s dhoti bv the 
api>ellant when he caught hold of her. 
The Chemical Exami ncr reported that 
the piece of doth was stained with blood 
and it was produced in the committ- 
ing Magistrate’s Court and identified 
by the girl as part of her dhoti and 
by the^ police as the cloth which liad 
been picked up on the spot and found 
to be st<ained with blood. This was 
marked Ex. 2. In the Sessions Court 
however it was discovered that Ex. 2 
made of an entirely different mate- 
rial from the dhoti, and an attempt 

explain on the part 
of the police that the original piece 
of cloth, which 'had been picked up on 
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the spot and had been certified by the 
Chemical Examiner to have been stain- 
ed with blood, had been -^ten by white 
ants, and that another piece hadbe^ 
substituted for it. This part of the 
evidence is most unsatisfactory and is 
most discreditable to the police. 

I have been asked to make a number 
of inferences from the fact that it is 
admitted by the prosecuting authority 
that Ex. 2 has been changed. One thing 
that is certain at this stage is 
it is not part of Mt. Sumeria s dhoti 
and it might be inferred therefore that 
the piece of cloth, which was s<mt to 
the Chemical Examiner and which was 
found to have stains of blood upon 
it, was not part of Mt. Sumena s dhoti 
and had nothing whatever to do with 
the case, and that it must have been 
a piece of evidence manufactured by 
the police. If this is so, it might fur- 
ther be inferred that all the evidence 
has been manufactured by the police, 
that is to say. all the evidence con- 
nected with blood stains on the cloth. 

I do not think that it would be right 
to make such a large inference as this. 
It may be as suggested by Mr. Bradley, 
that the present Ex. 2 is identical with 
the piece of cloth produced in the 
Magistrate’s Court, and that the story 
about its having been substituted was 
invented when discovery was made that 
the material differed from that of the 
o-irl’s “dhoti”. But it is equally pos- 
sible that this piece of cloth was stam- 
ed with blood and was found on the 
spot, although it is not a part of the 
complainant’s dhoti.. It is much more 
likely however that it is a brt of false 
< 2 videncc that has been added m the 
course of the inquiry m order to n^ke 

the evidence more complete. 
ed Judge has however believed that the 
original piece of cloth was produced 
in the committing Magistrate s Court 
but was subsequently changed. In any 
case it is not necessary for the prosecu- 
tion to prove the genuineness of this 
bU of cloth, and the on y effect of 
producing it in evidence is to throw 
suspicion on a minor part of the pro- 

sedition case. 

The direct evidence of the rape is 
so strong that it is impossible to dis- 
card it unless the circumstances to 
which I have referred in discussing the 
defence are absolutely incompatible 
with the commission^ of rape. In my 

opinion they are not hvre^en 

Sumeria may never have had a 
or it may 'have been destroyed m one 

of the manners suggested by 
There may have been slight injuries all 


signs of which disappeared before the 
examination by the Civil Surgeon. 
Whether the blood which has been pro-t 
ved to 'have been found on the- clothes] 
was due to such injuries or to a men'- 
strual discharge, it was found on the 
“dhoti” of the appellant as well as on 
the clothes of the girl, and there is 
no explanation of this very significant 
circumstance except in the evidence for 
the prosecution. The absence of the 
hymen and the absence of injuries are 
not sufficient to dispose of the state- 
ments of the girl her mother and three 
eye-witnesses, only one of whom is 
shown to have liad the very slightest 
reason for bringing a false case against 
the appellants. I am, convinced that 
the order of the Sessions Judge must 
be upheld, and as the sentence is in 
the circumstances by no means too 
severe, I dismiss the appeal. 

K.S. Appeal disviisfied. 
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Bhagwat and Appsllants. 

V. 

Emperoy — Opposite Party. 

Criminal Appeal No. 42 of 1935, De- 
cided on 25th March 1936, from order of 
Sess, J. Gorakhpur, D/- 24th Decern- 
ber 1934. 

Criminal Trial — Identification parade — 
Merely because some persons identified have 
distinguishing marks, identification parade 
cannot be held to be conducted improperly — 
But if prosecution story is open to grave sus- 
picion identification may be open to suspi- 

It is not always justifiable to infer that iden- 
ti'icatiou parades have not been conducted im- 
properly because some of the persons who have, 
been identified have very distinguishing marks. 
But where grave suspicion has been thrown on 
the prosecution, it is impossible to avoid the 
further suspicion that advantage has been taken 
of such distinguishing marks in order to prepare 
the witnesses. [P 694 G 1] 

N, C. VaUh — for Appellants. 

Govt. Pleader — for the Crown, 
Judgment. — The three appellants, 
Bliagwat, Ram Lai and Chhangur, have, 
been convicted by the learned Sessions 

Judge of Gorakhpur of an offence under 

S. 395 Penal Code and sentenced to 
five years* rigorous imprisonment each. 
The story for the prosecution is that 
on the night between 13th and 
April 1934 ..some 15 or 16 dacoits armed 
with laihis broke into the house of 
Sarju and his brother Mahant, and 
plundered the house and beat the oc- 
cupants as well as some of the neigh- 
bours. Kumar Sukhai and Sundar, who 
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came to their help. Subsequently the 
dacoits made their escape^ and a report 
\vas made at the thana 14 miles away 
by Mahant on the following' day at 
4 p. m. This report does not mention 
the names of any decoits who had 
been recognised* though Mahant stated 
that he could identify them if he were 
to see them. He added a list of pro- 
perty stolen, which is vepr insignificant, 
and when the investigating officer went 
to the village the same evening a list 
giving details of some more property 
was handed to him. An investigation 
followed, but none of the property said 
to have been stolen was recovered. The 
police however found out that Sarju 
had been threatened by BhagAvat with 
whom he had had a wrestling match, 
and after some further enquiry B.hag- 
wat was arrested and niade a confes- 
sion on 2nd April. This confession i-s 
to the effect that Bhagwat had had 
a quarrel with Sarju over a wrestling 
match, .and that the dacoity was plann- 
ed in order to revenge Bhagwat on 
Sarju. Bhagwat named himself and 
several others, some of whom were put 
on their trial in this case, as having 
taken part in the dacoity. The learned 
Judge has relied on the confession and 
lias convicted the appellants because 
there was, in his opinion, sufficient evi- 
dence to corroborate the confession of 
Bhagivat. The rest of those who were 
named by Bhagivat were put on their 
trial, but those against whom^ the cor- 
roborating evidence was considered to 
be insufficient were acquitted. 

Dr. Vaish, who has argued this ap- 
peal on behalf of the appellants, has 
pointed out that in the report which 
was made at the thana by Mahant no 
mention is made of the quarrel over 
a, wrestling match, and although it is 
stated that the dacoits could be identi- 
fied Bhagwat is not named, though he 
was undoubtedly knoivn very well both 
to Sarju and to Mahant. It is true that 
when he made a statement in the Ses- 
sions Court Mahant was not asked to 
explain why he did not mention the 
name of Bhagivat when he made the 
report at the thana. When Sarju made 
his statement however this difficulty 
about the prosecution case did occur 
to counsel who was cross-examin- 
ing and Sarju made the following state- 
ment : 

“I saw the dacoits entering the house and 
coming out of it. I saw the faces of all the da- 
coits. Bhagwat broke my teeth in the dacoity. 
I did not say that to the Sub Inspector. I did 
not see Bhagwat in the dacoity for he did not 
5happen to come near me.” 

I have compared the statement 
1935 A/75 & 76 


as recorded in English with the verna- 
cular, and there can be no doubt that 
Sarju did say, in the "first place, that 
■he saw the faces of all the dacoits 
and that Bhagwat broke his teeth, and 
that he then went to say after he 
'had been reminded that he had not 
mentioned this to the sub-inspector, 
that he did not see ^ Bhagwat in the 
dacoity because he did not happen to 
come near him. Now it is not absolu- 
tely impossible that Bhagwat should 
have taken part in the dacoity and yet 
not have been recognised by Sarju and 
his brother, in spite of the fact that 
they did recognise some of the other 
dacoits. But it would be very remark- 
able, and the statement made by Sarju 
in Court must arouse grave suspicion. 
The theory for the defence of course 
is that although there was a dacoity, no 
one was recognised and the police not 
being able to find the real dacoits. 
built up a case out of the quarrel 
between Bl^gwat and Sarju, of which 
they heard in the course of the investi- 
gation. There is a very remarkable cir- 
curnstance that throws additional sus- 
picion on the case for the prosecution, 
and that is that two other persons, 
Sheopujan and Jabubans, both of 
whom are named by Bhagwat in the 
dacoity, made “confessions” which on 
the face of them appear to be as 
voluntary and as reliable as that of 
Bhagwat. Neither Sheopujan nor Jadu- 
Dans has been prosecuted in this case 
and although it appears that their 
names were included in the list of pro- 
secution witnesses, they did not give 
evidence. If these t\yo men made vo- 
luntary confessions implicatioig them- 
selves and others and yet were not 
prosecuted, it can only have been be- 
cause the prosecuting authorities had 
not sufficient confidence in their con- 
fessions. Yet they appear to have been 
made in the same circumstancee as 
that of Bhagwat and are similar. 

There is no ’oubt about ih( evi !e:’ce of 
eye-witnesses who claim to have identi- 
fied the three appellants among the 
dacoits. In the case of Bhagwat there 
are no less than 7. In the case of Ram 
Lai there are 5 and in the case of 
Chlxangur no less than eight. The 
learned Sessions Judge has not made 
any remarks about the character of 
these identifying witnesses as such, and 
there is nothing in the report of the 
Magistrate who conducted the identi- 
fication parade to show whether any of 
them made any mistakes. If they are 
assumed to be good witnesses, it must 
be admitted that there is a consider- 
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able volume of evidence to support the 
prosecution. Bach of these three ap- 
pellants however had a special rnark: 
by ^vhich his identity could be des- 
cribed to a witness who liad not seen 
him and who would not therefore be 
able to identify him in good faith. 
Bhagwat himself was suffering from 
“small pox” probably chicken pox, but 
at any rate the rash on his face was 
evidently a distinguishnig mark, be- 
cause the attention of the witnesses 
was drawn to it and they said that 
he liad not these marks when he was 
seen at the dacoity. Ram Lai had a 
deformed ear and Chliangur had s^ 
fingers in his left Irand and Ins left 
eye was small. It is true that Chhan- 
gur*s hand might not be \nsible, at the 
identification parade, but Sundar at any 
rate admitted in cross-examination that 

he identified Chliangur because pi his 
small left eye and six fing-ers in his 
left hand. It appears likely therefore 
that these features were shown to 
of the witnesses at the time of the 
identification and it is highly VJohMo 
that they were shown to all of them, 
from which it follows that tlicy may 
have identified him because they ad 
been told beforehand that he had 
a small left eye and six fingers on his 
i..ft^iand, and Bhagwat similarly niay 
have been identified because be had 
small pox and Ram Lai because he 

liad a deformed left ear. 

It is not of course always justifiable 
to infer that identification parades have 
not been conducted improperly because 
some of the persons who have heen 
identified have very distinguishing 
marks. But where grave suspicion has 
been thrown on the pro^cution, it is 
impossible to avoid the further suspi- 
cion that advantage lias been 
of such distinguishing rnaijf order 
to prepare the witnesses. The learned 
Sessions Judge’s judgment is cpnci^ 
aiif c l^r so far as it goes but it 
does imt deal with these difficulties 

^%h^confe.sion which was retracted on the 
Broun^ of Too’^d 

“M,pr;:nd:cen,s to bo a true statement ef facts 

account for the omission of Bhaguat 


in the original report and in the state- 
ments recorded by the jxilice ^ duMg 
the first few days of the investigation. 
Bhagwat had to be represented as 
keeping in the background in order to* 
explain why he was not named by any 
of the witnesses who knew him by sight 
and by name, such as Sarju and Mahant. 
But it is curious that if he did keep- 
in the background, he was nevertheless 
Identified by such a large number of 
witnesses who did not know him by 
name. In short, I have not been able 
to persuade myself that the confession 
of Bhagwat is a voluntary' one. There 
is no evidence of any maltreatment by 
the police nor is it necessary to assume 
that there was any; but it is possible 
tiiat it was represented to Bhag\vat 
that he would obtain a pardon if he 
made a confession. For all these rea- 
sons I think it is necessary to give 
the appellants the benefit of the doubt 
in tills case, and I therefore allow the 
appeal, set aside the order of convic- 
tion and sentence and direct that the 
appellants be acquitted and released. 

K.s. Appeal allowed. 
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Thom and Iqbad Ahmad, JJ. 

Sukhdeo and another — Defendants — 
Appellants. 

V. 

Basdeo and others — Plaintiff and De- 
fendants — Respondents. 

First Appeal No. 86 of 1931, Decided 
on 20th February 1935, from decision of 
Addl. Sub-Judge, Jaunpur, D/- 23rd 
January 1931. 

(a) Agra Tenancy Act (1926), Ss. 230^ and 
121 — Suit for declaration that plaintiff is 
sole tenant or joint tenant is cognizable only 
by Revenue Court. 

The provisions of S. 930 are mandatory and 
the jurisdiction of the Civil Court ^rom taking 
cognisance of suits or application specified in the 
fourth schedule of the Act or based on a cause of 
action in respect of which adequate relief could 
be obtained by means of any such suit or appli- 
cation is absolutely barred. Hence a suit by a 
plaintifi for a declaration that he is either the 
solo tenant or joint tenant with the defendant 
of a holding is within the exclusive jurisdiction 
of the revenue Court: 1929 All 571, 1931 All 735 
and 1932 All 693 Rel on. [P 596 0 1, 2] 

(b) Agra Tenancy Act (1926), Ss. 230 and 
121 — Suit based on cause of action with 
pact to which relief can be granted by CivU 
Merely because one of reliefs prayed 
is cognizable exclusively by Revenue Court 
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does not oust jurisdiction of Civil Court — 
Jurisdiction. 

A suit that is bassed on a cause of action with 
respect to which adequate reliefs can only be 
granted by tho Civil Court is cognizable by that 
Court notwithstanding the fact that one of the 
reliefs prayed for by the plaintiff is for the de‘- 
claration of his right to a tenancy holding which 
is cognizable only by a Revenue Court. 

CP 597 C 1] 

(c) Hindu Law — Partition — Co’parcener 
seeking partition is not entitled to cnll upon 
manager to account for past dealings. 

In the absence of proof of misappropriation or 
fraudulent or improper conversion by the mana- 
ger of a joint family a co-parcener seeking parti- 
tion is not entitled to call upon the manager to 
account for his past dealing with the family pro- 
perty. Tho coparcener is entitled only to an 
account of the joint family property as it exists 
on the date he demands partition. [P 597 C 9] 

Shiva Prasad Sinlia — for Appellants. 

S. B. L. Gaur and K. L. Misra - for 
Kespondents. 

Judgment. — This is a defendants* ap- 
peal and arises out of a suit for: (1) 
partition of the plaintiffs’ moiety sliare 
in the property given at the foot of 
the plaint; (2) a declaration of the 
plaintiffs’ title to a movety share res- 
pecting the property not capable of 
partition by the Civil Court; and (3) 
rendition of accounts of the profits of 
the joint family property and business 
and a decree for a moiety share in 
the same. 

The properties in dispute in the suit 
were immovable properties including 
zamindari, tenancy holdings and house 
property. We are not concerned in the 
present appeal with the movables and 
other properties in dispute in the suit. 
One Shankar Tewari died leaving two 
sons Sukhdeo and Basdeo. Basdeo and 
■his sons were the plaintiffs in the suit 
and Sukhdeo and Ms descendants were 
the principal defendants to the suit. 
The plaintiffs’ case was tliat Basdeo 
and Sukhdeo and their descendants 
continued to live as members of a joint 
Hindu family till the date of the suit 
and tixat Sukhdeo was the manager 
of the family. The plaintiffs alleged 
that all the properties detailed at the 
foot of the plaint were joint family 
properties and the sliare of the plain- 
tiffs in the same was to the extent 
of half. They charged Sukhdeo with 
misappropriation of the profits and as- 
sets of the joint family and maintained 
that he was liable to account \\ith 
respect to the family assets. 

The defendants resisted the suit 
mainly on the allegation that separa- 
tion between the plaintiffs and the de- 
fendants took place about 10 years be- 
fore the date of the suit and that 


after separation Basdeo and Sukhdeo 
acqmred properties separately, and the 
allegation of the plaintiffs that all the 
proi>erties mentioned in the plaimt were 
joint farnily properties was untrue. 
They denied the allegation of the plain- 
tiffs that Sukhdeo was the manager of 
the alleged joint family and maintaiined 
t'lxat after the death of Shankar Xewari 
Basdeo plaintiff continued to be the 
manager of the family till the partition 
took place between the branches of 
Basdeo and Sukhdeo. They repudiated 
the charge of misapprogriation. levelled 
by the plaintiffs against Sukhdeo and 
contended that, even if the family be- 
found to be joint and Sukhdeo 
be held to be the manager, he is. not 
legally liable to be called ui>on to ren- 
der accounts. The defendants further 
contended that the plaintiffs’ claim for 
partition of the fixed rate holdings, 
occupancy holdings, etc., was not cog- 
nizable by the Civil Court and most 
of the argument addressed in this ap- 
peal has centred round this plea. 

The trial Court held that the family 
of the parties was joint till the date of 
the suit and all th^ properties out of 
the properties detailed in the plaint 
which were proved to be in existence 
were joint family properties. It further 
held that as the family was joint the 
plaintiffs were not entitled to a decree 
for rendition of accounts against Sukh- 
deo. At the trial the plaintiffs aban- 
doned their claim for partition of the 
fixed rate and occupancy holdings and 
prayed only for declaration that those 
holdings were the property of the joint 
family and the plaintiffs’ share in the 
same was to the extent of half, and the 
Court below held that it had jurisdic- 
tion to grant that relief to the plain- 
tiffs. In view of the findings noted 
above the Court below, while dismis- 
sing the plaintiffs’ suit for rendition of 
accounts, passed a decree in the plain- 
tifts| favour declaring that the plain- 
tiffs* share in the immovable proper- 
ties including the holdings was to the 
extent of half and directed partition 
of the moveables, debts etc. 

In appeal before us no exception has 
been taken to the findings on the ques- 
tions of fact recorded by the Court 
below and the sole point raised on 
behalf of the defendant-appellants is 
that the Court below had no jurisdic- 
tion to grant a decree for the declara- 
tion of the plaintiffs’ right in the fixed 
rate and occupancy holdings. In sup- 
port of this contention reliance has 
been placed on Ss. 121 and 230. Agra 
Tenancy Act, (3 of 1926), and the 



596 Allahabad 


S0KHDEO V. BASDEO 


1935 


decisions of this Court in 1929 All 571 
(1), 1931 All 735 (2) and 1932 All 693 
(3). It is provided by S. 121 that at 
any time during" the continuance of a 
tenancy the tenant of a holding may 
sue the landholder, or any person 
claiming to hold through the land- 
holder, whether as tenant or rent free 
grantee or otherwise, for a declaration 
of his right as tenant, and by S. 230 
all Courts other than revenue Courts 
are precluded, except by way of appeal 
or revision, from taking cognizance of 
all suits and applications of the nature 
specified in the fourth schedule of the 
Act : 

“or of any suit or application based on a cause 
of action in respect of which adequate relief could 
bo obtained by means of such suit or applica* 
tion.*’ , 

The provisions of S. 230 are manda- 
tory and the jurisdiction of the Civil 
Court from taking cognizance of suits 
or applications specified in the fourth 
schedule of the Act or based on a 
cause of action in respect of which 
adequate relief could ^be obtained by 
means of any such suit or application 
is absolutely barred. A suit for a, de- 
claration of plaintiff’s right as tenant 
under S. 121 of the Act, is specified 
at serial No. 14 of group B of the 
fourth schedule of the Act. It is clear 
therefore that since the passing of the 
Agra Tenancy Act (3 of 1926), su^ a 
suit cannot be entertained by the Civil 
Court. Prior to the passing of the 
present Tenancy Act, suits between 
rival claimants to a tenancy were, ac- 
cording to the rulings of this Court, 
cognizable by the Civil Court, but the 
legislature has, by the clearest possible 
provisions in the present Art. ousted 
tlie jurisdiction of tlie Cdvil Court with, 
respect to such suits, and the Revenue 
Court, and the Revenue Court alone is 
competent to entertain and tr^,' such 
suits. This is the view tl^t has been 
taken in the three decisions of this 
Court noted above and it has ^en 
■held in the Full Bench decision m 1929 
All 571 (1). ^ person who claims 

to be a tenant must be deerned tobe 
‘•claiming to hold through the land- 
holder” within the mining of b. 121 
of the Act, irrespective of the “fact 
that he does not set . up a ca« of a 
special grant or a s^pecial. contrart with 
the landholder as the basis of his clmm. 
It must th erefore be taken as settled 

1 . Sahdeo V. Budhai. 1929 All 571=117 I C 337 = 

2. Bunn ®fanaey V. Brahmaeo Panaey. 1931 All 

3. BUa';;wfn Sah “v. Ram Chauaer, 1932 All 693 

=142 I C 861. 


law so far as this case is conoeimed 
that a suit by a plaintiff for a decla- 
ration that he is eitbeo: the sole tenant 
or joint tenant with the defendant of 
of a holding is within the exclusive 
jurisdiction of the Revenue Courts. 

The question however remains whe- 
ther the Civil Court has jurisdiction 
to entertain a suit which is based on 
a cause of action that entides the 
plaintiff not only to a mere declara- 
tion of his right to certain tenancy 
holdings but also to other reliefs which 
cannot be granted by the revenue 
Courts, and if the Civil Court has juris- 
diction to take cognizance of such a 
suit, is that Court competent, wliile 
granting to the plaintiff the other re- 
liefs, to grant him a decree for the 
declaration of his right to the hold- 
ings. 

It cannot be disputed ^that Civil 
Courts have exclusive jurisdiction to 
tn*^ all suits of civil nature unless their 
cognizance is either expressly or im- 
pliedly barred (vide S. 9, Civil P. C.). 
It is also clear that a suit is of a 
civil nature if the principal question 
in the suit relates to a civil right. 
The reason for the rule that. Civil 
Courts are ordinarily to decide disputes 
concerning civil rights is not far to 
seek. The determination of disputed 
questions of right involves adjudica- 
tion of complicated questions of fact 
and law and it is inexpedient to leave 
the decision of such questions in the 
hands of Courts presided over by 
officers who have had no legal train- 
ing or practice. S. 121 read with sec- 
tion 230, Agra Tenancy Act, no doubt 
bars the jurisdiction of the Civil Court 
as regards “suit by a tenant for decla- 
ration of his right” to a holding,, but 
the suit contemplated by S. 121 is 
suit for declaration of right, to a hold- 
ing pure and simple, and not a suit 
in which the cause of action on which 
the suit is based entitles the plai'iitiff, 
apart from a declaration of his right 
to tenancy holdings, to other relirts 
as well. There is no provision in the 
Tenancy Act that expressly ousts the 
jurisdiction of the Civil Courti with res- 
pect to such suits. The only question 
that remains for consideratdon 
fore is whether the jurisdietdon of Cmi 
Courts with respect to such suits is 
impliedly barred by that Act*. In our 
judgment the ansAver^ to the question 
must be in the negative. 

The scheme and the provisions of 
the Agra Tenancy Act clear^ mdicate 

that the legislature intei^ed 
revenue Courts alone mth junsdictaon 
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to decid-e all disputes conoeming teinan*r 
cy 'holdings, but there is nothing in 
the Act tio imply that if some of the 
reliefs prayed for in a suit can only 
be granted by the Civil Court, the 
jurisdiction of the Civil Court is ousted 
by the mere fact that the reliefs for 
a declaration of rigrht to a certain 
holding is coupled with the other re- 
liefs. Nor is there anything in the 
Act to show that if the cause of action 
entitles the plaintiff, over and above 
to a declaration of his right to a hold- 
ing. to certain other reliefs, for in- 
stance, declaration of his right to 
zamindari property, the plaintiff must 
split his cause of action in two parts 
and sue for a declaration of his right 
to the holding in the revenue Court, 
and claim redress with respect to the 
zamindari property from the Civil 
Court. To hold othei^vise would be to 
ignore the words: 

“based on a cause of action in respect of which 
adequate relief could be obtained by means of 
any such suit or application," 

used in S. 230 of the Act. 

That the legislature could not 
have contemplated the splitting of a 
cause of action, and the institution of 
two separate suits, one ^n the civil 
and one in the revenue Court, by a 
plaintiff when the reliefs prayed for in 
the two suits are based on identical 
set of facts, is demonstrated by the 
fact that such a course would be high- 
ly inconvenient and might lead to an- 
omalous results. The institution of two 
such suits would involve bothtihe plain- 
tiff and the defendant in the unneces- 
sary expenditure of adducing the same 
evidence in two different Courts and 
would manifestly lead to waste of pub- 
lic time. Apart from this there would 
be the risk of contradictory decisions 
on the same set of facts being arrived 
at by the civil and the revenue Courts. In 
the absence of a specific provision in 
the statute countenancing such a de- 
plorable state of affairs a Cpurt is 
not justified <a.n crediting the legislature 
with such an intention. We therefore 
hold that a suit that is based on a 
cause of action with respect, to which 
adequate relief can be granted by the 
Civil Court is cognizable by that Court 
notwithstanding the fact tliat one of 
'the reliefs prayed for by the plaintiff is 
for the declaration of his right to a 
tenancy holding. It is needless to ob- 
serve tliat if a plaintiff simply with 
a view to oust the jurisdiction of the 
revenue Court prays for reliefs other 
than a relief for a declaration of his 
right to a holding, and it is found 
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that be is not entitled to the other 
reliefs, ihis suit will fail on the ground 
that the only relief to which hje was 
entitled could be granted to him by the 
revenue Court. . 

In the suit before us the plamtiffs 
alleged and proved that the^r wwe 
members of a joint Hindu family with 
the defendants and were as such en- 
titled to a declaration of their right 
as to zamindari properties and tenancy 
hol^ngs owned by the family, and for 
partition of the moveables and cash 
belonging to the family. The cause of 
action on which the suit was based 
was therefore one with respect to 
which adequate relief could not be 
granted by the revenue Court and the 
suit was rightly entertained by the 
Court below. The appeal must there- 
fore be dismissed. 

A cross-objection has been filed by 
the plaintiffs as regards the refusal 
by the Court below to order Sukhdeo 
to render account of his dealings with 
the family property. It is settled law 
that in the absence of proof of mis- 
approriation or fraudulent or impronier 
conversion by the manage of a joint 
family a coparcener seeking i>Artition 
is not entitled to call upon the mana- 
ger to account for his part dealings 
with the family property. The copar- 
cener is entitled only to an account 
of the joint family property as it exists 
on the date he demands partition. In 
the present case there was no reli- 
able evidefice to prove the charge of 
misappropriation of fraudulent conver- 
sion of the family .property by Sukh- 
deo. The Court below was therefore 
right in dismissing the claim for rendi- 
tion of accounts. The cross-objection 
must also fail. The result is that we 
dismiss both the appeal and the cross- 
objection with costs. 

K.s. Appeal Si. CrosS’Ohjection. 

dismissed. 
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Kendall, J. 

Slieonandan — Applicant. 

V. 

Empero) — Opposite Party. 

Criminal Revn. Appln No. 1069 of 
1935, Decided on 11th February 1935, 
from order of Addl. Sess. Judge, Ghazi- 
pur, D/- 23rd November 1934. 

U. P. Excise Act (1910), S. 60 (a) — Convic- 
tion for being in possession of liquor in ex- 
cess of quantity allowed by law set aside on 
revision on ground of want of evidence to 
prove excess — Prosecution cannot try to sup- 
port conviction on ground that accused had 
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not proved that bottle of liquor in hit pos- 
session had been obtained lawfully — Crimi- 
nal trial. 

Where the accused was convicted for being in 
possession of liquor in excess over quantity, al- 
lowed by law but the conviction was set aside by 
the High Court on revision on ground that the 
possession of such excess was not proved, but 
the prosecution sought to support the convic- 
tion on ground that accused had not proved that 
certain bottle of liquor in his possession was 
obtained lawfully: 

Held: that the accused could not be convict- 
ed of an offence with which he has not been 
charged and which was clearly of a different na- 
ture from the one with which he had been 
charged. tP 598 C 2] 

K. D. Malavhja and K. N. Gupta 
for Applicant. 

Asst. Govt. Advocate — for the Crown. 


Order. — This application is made 
against a conviction under S. 60 (a), 
U. r. Excise Act of 1910. The circum- 
stances of the case arc somewhat pecu- 
liar. A raiding party went to the house 
of the applicant and searched it and 
found that he had in his possession one 
bottle of liquor. There was also a small 
quantity of liquor in a tin and it JS 
said that the applicant himself smelt 
of liquor. He was therefore prosecuted 
under the Act, and was cliargcd by 
the Magistrate in the following words.' 

“That you on or about August 11, 1934 ... in 
your bouse were found in possession of country 
liquor seven bottles (1 gallon plus one bottle) in 
contravention of R. 39 (a) of the Excise Act. 

Evidence was brought by the prose- 
cution to prove that the applicant Jiad 
purchased from Namdeo that day liquor 
amounting to one gallon in a tin, and 
it was also in evidence tliat a Im was 
found in his house which appeared to 
contain the remains of so^ liquor. 
The case for the prosecution, as it 
appears from the judgment of the Ma- 
<^istr<ite Hs well jis from tlic 
was l liat the applicant , although at 
the time of the raid he was onlyaclii- 
ally in possession of one bottle of 
liquor, had recently been in possession 
of a much larger quantity. The Courts 
found him guilty on the ground that 
-he was in possession of a quantity 
larger tlian he -was allowed by law 
R 39 of the rules framed by the e.xcisc 
authorities and conlaincd in the Excise 
Manual prescribed the limits of the 
amounts allowed to be kept for retail 
sale of various kinds of excisable com- 
modities, and as regards countiy liquor, 
prescribes the limit of two bottles or 
one scer or 4 scers or ^ 

inev to circumstances. Ordinarily plain 
country spirit can only be sold by re- 
tail up to a quantity of one seer, iu\Q 
country fermented liquor up to a quan- 


tity of four seers. There is nothing to 
show what the liquor was of which the 
applicant was in possession when the 
raid took place, and which he was sus- 
pected of having thrown away. So fsar 
as the evidence in this case goes, it 
may have been country spirit or it 
may have been country fermented 
liquor, and in that case it. -would have 
been necessary for the prosecution to 
prove that he had been in possession 
of more than four seers. But even if 
it can be said that circumstances point 
very strongly to the conclusion that the 
applicant had swallowed or had throun 
away a certain amount of liquor, there 
is nothing to show what amount was 
so disposed of and if it was country 
fermented liquor, there is nothing to 
show tliat the total quantity in his 
possession had amounted to more t.han 
four seers. 

It has been pointed out by Dr. Wall 
Ullah on behalf of the Crown- that 
under R. 436 it is not only the posses- 
sion of country liquor in excess of the 
quantity prescribed in R. 39 that is 
punishable, but also the possession of 
country liquor which has not been law- 
fully obtained, and it is therefore argued 
that the applicant has been rightly 
convicted because he was in possession 
of a bottle of country liquor which he 
has not proved that he obtained law- 
fully. The fact is that the applicant 
was never asked any questions about 
that particular bottle. His defence was 
tliat he only had one bottle in his 
possession, and he said that he had 
not purchased it from Namdeo. If he 
•liad purchased it from Namd-eo m the 
manner suggested on behalf of the pro- 
secution, his possession would have 
been unlawful, because Namdeo had no 
licence to sell liquor on the Ghazipur 
side of the Ganges. The prosecution 
witnesses however did not prove that 
the applicant had purcliascd liquor from 
Namdeo in the manner that has been set 
up. They were suspected of having been 
won over; but the Court s#did not find 
this part of the case proved, nor would 
they have convicted the applicant, un- 
less they had believed tliat he liad been 
in possession of more liquor than he 
was allowed to possess under the pro- 
visions of R. 436 read with R. 39 (a). 
I am of opinion that the application 
must be allowed on the ground that 
the applicant cannot be convicted of 
an offence with which he has not been 
charged and which is clearly of a dif- 
ferent nature from the one with which 
he has been charged. I therefore set 
aside the order of conviction and direct 
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that the applicant be acquitted and 
the fine, if paid, be refunded. 

K.s. Order set aside. 

% 
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Full Bench 

SULAIMAN, C. J., NIAMATUIjLAH AND 

Rachhpal Singh, JJ. 

Mukand Lai — Applicant. 

V. 

Gaya Prasad and others — Opposite 
Parties. 

Appln. No. 168 of 1934, Decided on 
Ijth March 1935. 

(a) Civil P. C. (1908), S.lSl^S. 151 merely 
preserves inherent power of Court. 

Section 151 does not in terms confer any in* 
herent jurisdiction on the Courts, but merely 
preserves the inherent power of the Court to 
make such orders as may be necessary for the 
ends of justice or to prevent abuse of the process 
•of the Court. [P 599 C 2] 

(b) Civil P. C, (1908), Ss. 151 and 115-- 
High Court cannot under inherent power 
dictate to subordinate'Court how to decide 
particular point — It cannot exercise revi* 

■sional power under S. 151. 

A superior Court cannot in the exercise of its 
inherent power, dictate to a subordinate Court 
how to decide a particular power arising in a 
case. The power referred to in S. 151 would not 
include a power similar to power of revision 
under S. 115, Civil P. C., even to cases to which 
that section is not applicable. The Legislature 
has thought fit to restrict the revisional power 
cf the High Court under S. 115, Civil P. C.; and 
it could not have been intended that that section 
•could be ignored and the High Court could ex- 
ercise its inherent power and rectify errors of 
law or errors of fact committed by Courts below 
in cases decided judicially: Case Lato Ref. 

[P 600 C 1, 2] 

(c) Civil P. C. (1908), S. 15l-Refu8al of 
lower Court to allow certain question to 
-witness cannot be interfered with — Govern- 
ment of India Act, S. 107. 

The High Court cannot interfere with the ra- 
iusal of the Court below to allow certain ques- 
tions to be put to the witness on the ground 
that the Court has erred in law in disallowing 
such questions; Case Lato Eef. [P 600 C 2) 

S. N. Seth — for Applicant. 

P. L. Banerji and S. G. Pathak — for 
Opposite Parties. 

Sulaiman, C. J. — This case has been 
referred, to a Full Bench on account 
• of a divergence in the opinions ex- 
pressed in two cases of this Court 
-and that expressed in the Bombay 
High Court. The applicants applied to 
this Court praying that a certain %vit- 
*11055, who was being examined in the 
Court below, should be allowed to 
be cross-c.xamined by them on all the 
issues that arose in two connected 
•suits. These two suits were being 
iried together, but the Court had per- 
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haps passed some orders previously 
that evidence should be led by the 
plaintiffs in one suit on the issues 
arising in that suit or issues which 
were common to both the suits. When 
the witness, Bhagwan Das, being 

cross-examined, the applicants* coun- 
sel tried to put questions to him re- 
lating to issues which arose exclusive- 
ly in the other suit, and the Court 
disallowed such questions. 

The application in the High Court 
did not profess to liave been filed tin- 
der any specific provision of the law; 
but the learned counsel admitted that 
it was not an application for revision 
under S. 115, Civil P. C., but should 
be treated as an application under S. 
151, Civil P. C., or S. 107, Govern- 
ment of India Act. The learned Judge, 
\vho referred the case first to a Di- 
vision Bench, expressed the opinion, 
which cannot be questioned, that S. 
115 would not be applicable to such 
a matter, as no case had yet been 
decided, the Court below having merely 
disallowed certain questions that had 
been put to the witness. 

Section 151, Civil P. C., does not 
in terms confer any inherent jurisdic- 
tion on the Courts, but merely pre- 
sences the inherent power of the Court 
to make such orders as may be ne- 
cessary for the ends of justice or to 
prevent abuse of the process of the 
Court. Ordinarily as pointed out by 
the learned Judge who referred the 
case first, the preservation of the in- 
herent power would not enable 
Courts to extend the scope of pow- 
ers specifically conferred upon them by 
other provisions of the Civil Proce- 
dure Code, and that S. 151 should 
not be utilised so as to make it sup- 
plementary' to S. 115, Civil P. C. The 
inherent powers, which can be exer- 
cised by a superior Court, are ordi- 
narily such powers ‘.as are necessary 
to e.xercise in relation to proceedings 
pending before it. The Calcut- 
ta High Court and the Lahore High 
Court have exercised the .power of 
staying proceedings in a subordinate 
Court professing to act under S. 151. 
No other case has been cited beforeJ 
us showing that such a power had 
prior to 1906 been exercised in any 
other way in relation to proceedings 
pending in subordinate Courts. 

An opinion was expressed in 1926 
All 212 (1) that the inherent power 
preserved by S. 151 would extend to 
orders to subor dinate Courts. That 

1. Harnandan Lai v. Chaturbhuj, 1926 All 212= 

93 I C 285=43 All 356. 


Mukand Lal V. Gaya Prasad (FB) (Sulaiman, 0. J.) 
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(however was a case where the sub^ 
ordinate Court 'had refused to stay 
proceeding's and the High Court or- 
dered that the proceedings be stay- 
ed until proceedings in lunacy, which 
were going on 'in the Court of the 
District Judge, had been determined. 
At a later stage the same case, re- 
ported in 1928 All 108 (2) was brought 
up before the High Court, ,'because 
the Court below had declined to -ap- 
point a guardian for the defendant, ac- 
cepting the finding of the ^ District 
Judge in the lunacy proceedings that 
he was not a lunatic. As the case 
was still pending, the learned Judges 
felt inclined to hold that even S. 115, 
Civil P. C., might be applicable to 
such a case, but preferred to base 
their decision on S. 151, Civil P. C.., 
and held that they cotild direct the 
Court below to enquire into the ques- 
tion of lunacy itself. Certain observa- 
tions in the judgment suggested that 
the powers reserved to Courts under 
S. 151 are very wide and that any or- 
der can be passed which would be for 
the ends of justice and to prevent! 
an abuse of the process of subordi- 
nate Courts. 


On the other liand, the Bombay 
High Court in 1918 Bom 157 (3) and 
1921 Bom 228 (4) has taken the view 
that the power referred to in S. 151 
does not include power to dictate to 
a subordinate Court and interfere with 
its proceedings. In a later case de- 
cided by another Bench of this Court 
in 1934 All 585 (5), it was laid do^\'n 
that ordinarily the inherent power, re- 
ferred to in S. 151, would be limit- 
ed to its jurisdiction to d^l with pro- 
ceedings pending before it and would 
not include a wide jurisdiction over 
inferior Courts, othenvise it would be 
conferring power on the High Court 
even far in excess of that conferred 
by S. 115, Civil P. C. The learnejl 

Judges in Hamandan Lai’s case (1) liad 

relied on two earlier cases of this Court 
in 1924 All 446 (6) and 1924 AU 818 
(7) in support of their opinion; but 
tKcse cases are no authority for the 
proposition that a superior Court can, 


2. Chaturbhuj v. Harnandan, 1928 AU 108—108 

I C Ul=50 All 335. . 1. . ,0,0 

3. BhausingU v. Ohanganiram Hurcband, 1918 

Bom 157=45 I C 552=42 Bom 363. 

4. Ramchandra Govind v. Jayanta, 1021 Bom 
228=59 I C 715=45 Bom 503. 

5. Alma Ram v. Beni Prasad, 1934 All 585 — 150 


6. Joshi Shib Prakash v. Jhinguria, 1924 AU 446 

=78 I C 416=40 AU 1 11. « «« -r 

7. Balgobind v. Sheo Kumar, 1921 AU818— 82 I 

O 181=46 AU 861. 


in the exercise of its inherent pow- 
er, dictate to a subordinate Court how 
to decide a particular point arising^ in 
a case. They were all cases where in- 
herent power was exercised in rela- 
tion to proceedings which had taken 
place in the High Court itself. We 
are of opinion that the power re- 
ferred to in S. 151 would not include 
a power similar to power of revisiotti 
imder S. 115, Civil P. C., even to 
cases to which that section is not ap- 
plicable. The legislature has thought 
fit to restrict the revisional pow- 
er of the High Court under S. 115, 
Civil P. C., and it could not have been 
intended that that section could be 
ignored and the High Court could 
exercise its inherent power and rec- 
tify errors of law or errors of fact 
committed by Courts below in cases 
decided judicially. We are therefore of 
opinion that S. 151, Civil P. C., can 
have no application to the case be- 
fore us. 

It is next contended that the pow- 
er of superintendence, conferred on 
High Courts under S. 107, Government 
of India Act, is much wider m uts 
scope and empowers this Hig'h Coi^ 
to interfere in the present case. The 
language of S. 107 is sunilar to "that 
used in Cl. 15, Charter Act, (24 and 
25 Victoria, C. 104). While that Act 
was in force, the question can^ up 
for consideration before a Full Bench 
in 1 All 101 (8), and it was the im- 
animous opinion of all the ioxiT leaT- 
ned Judges that the clause conferred 
on the High Court no revisional pow- 
er no power to interfere tvith or set 
aside judicial proceedings of a subor- 
dinate Court, though it conferred on 
the High Court administrative autho- 
rity and not judicial powers, and 
that it would be competent for the 
High Court in the exercise of its pow- 
ers of superintendence to direct a sub- 
ordinate Court to do its duty or abs- 
tain from taking action ih matters ot 
which it has no cognizance; but the 
Hiffh Court is not competent m the 
exercise of this authority to interfere 
and set right the orders of a subordi- 
nate Court on the ground that the or- 
der of the subordinate Court has pro- 
ceeded on an error of law or an er^ 
ror of fact. The learned Judges pomt- 
ed out that this interpretation of the 
statute was in accord with ^the prac- 
tice which had prevailed m this Court. 
Although in a later F ull Bench cas e 

8. Tej Ram v. Hatsukh, (1875-78) 1 AU 101 
(F B). 
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9 All 104 (9) it was conceded that 
the power conferred on High Courts 
under S. 15, Charter' Act, was not 
confined to administrative superinten- 
dence only but included powers of a 
judicial or quasi judicial character, it 
was agreed that the 'High Court is 
not competent, in the exercise of its 
authority, to interfere with and set 
right the orders of subordinate Court 
on the ground that the order of the 
subordinate Court 'has proceeded on 
“an error of law or an error of fact.” 
This opinion was, of course, follow- 
ed by a Division Bench later in the 
case of 1924 All 561 (10) which arose 
under S. 107 Government of India 
Act. The learned Judges pointed out 
that the power of superintendence 
vested in this Court, as embodied in 
S. 107, Government of India Act, was 
not intended to authorise this Court, 
in the exercise of the authority so gi- 
ven, to interfere with or set right the 
order of a subordinate Court on the 
ground that such order had proceed- 
ed on an error of law or an error of 
fact. 

In view of these authorities, it is 
quite clear that it is impossible to in- 
terfere with the refusal of the Court 
below to allow certain questions to be 
put to the witness on the ground that 
the Court has erred in law in disal- 
lowing such questions. There are, no 
doubt, some cases arising under Act 
18 of 1879 (Legal Practitioners’ Act) 
arising out of cases in which certain 
persons had been included in lists of 
touts maintained by District Judges 
and prevented from coming within the 
precincts of the court -compound, e. g. 
21 All 181 111) and in 1924 All 69 

(12); but these were not really judi- 
cial cases adjudicating upon the rights 
of two contending parties but were 
orders of an administrative character 
which the District Judge had passed. 
The High Court considered tliat the 
case came within the purview of S. 
15, Charter Act, or S. 107, Govern- 
ment of India Act. 

Our attention has also been dra^vn 
to the case of 1935 All 519 (13), in 
which the power conferred on the High 
Court under S. 107, Government of 

9 Mohammad Suleman Khan v. Fatima, (1887) 
9 All 104=1887 A W N 309. 

10. Adya Saran Singh v. Jagaunath, 1924 AW 561 
=78 I C 391=46 All 323. 

11 In the matter of Madho Ram, (1899) 21 All 
‘181=1899 AWN 15. 

12 Kashi Nath v. Emperor, 1924 All 69=79 I C 
*693=45 All 676. 

13. Sant Lai v. Kidar Nath, 1935 All 519=154 
1 C 310. 


India Act, was invoked. In that case 
the Honorary Munsif had oniitted to- 
carry out the order of the High Court 
directing him to decide certain objec-^ 
tions and proceed in accordance with 
law. The Mimsif, in spite of the or- 
der, did not decide the objections and 
did not proceed in accordance with law. 
The learned Judge felt some difficulty 
in applying S. 115, Civil P. C., as the 
matter was still pending before the 
Munsif, but interfered under S. 107, 
Government of India Act. That ca^ 
was of a peculiar nature, and it is- 
not necessary to consider in this case 
whether it was rightly decided, par- 
ticularly as the learned Judge was 
bound to follow the previous Division 
Bench rulings. 

In view of the decisions of the Full 
Benches of this Court and the prac- 
tice which has prevaied so far, it is 
impossible for us to interfere under S. 
107, Government of India Act. The 
application is dismissed with costs. 

K.S. Application dismissed. 
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SULAIMAN, C. J. AND BENNET, J. 

Secy, of State — Defendant — Appellant. 

V. 

Simla Footioear Company — Plaintiff 
— Respondent. 

Second Appeal No. 385 of 1932, De- 
cided on 3rd January 1935, from deci- 
sion of Sub-Judge, Agra. D/- 4bh Febru- 
ary 1932. 

(a) Railways Act (1890), Ss. 55, 56 and 77‘ 
— Goods not actually lost but in possession 
of Railway company in lost property office 
— Sold by public auction against express 
direction of plaintiff — Suit for damages — No- 
notice under S. 77 is necessary — Suit is 
governed by Art. 48 and not by Art. 31, 
Lim. Act — Limitation Act (1908), Arts. 31 
and 48. 

Where goods had reached their destination 
and had never been lost from the possession of 
the railway company bnt were in the lost pro- 
perty office and were sold by public auction 
against the express direction of plaintill: 

Held', that in a suit for damages against the 
Railway Company, S. 77 did not apply and tbat- 
no notice under it was necessary. 

Held further: that the suit was not governed 
by Art. 31. Lim. Act, as the cause of action was- 
not nondelivery but that it was governed by 
Art. 48. Case Laxo Ref. [P 603 C 1, 2] 

(b) Railways Act (1890), Ss. 56 and 55 — 
Terms of S. 55 as to 15 days are not to be 
rigidly applied; 14 days notice held suffi- 
cient. 

The words ‘as nearly as may be’ in S. 56 
imply that the terms of S. 55 are not to be- 
rigidly applied in a sale under S. 56, 

that the notice of fourteen days was a 
sufficient notice for a sale under S. 56. 

[P'604 C 2 
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(c) Railways Act (1890), S. 55 (2) —‘Local. 
Tiieans paper of place where sale is held. 

The word ‘local’ in S. 55 (2) means papers of 
place where the sale is to be held, and the 
provision is intended to give notice of the sale to 
persons of the locality who are likely to attend 
to purchase. [P 604 C 2] 

M'nhammad Ismail — for Appellapt. 

Shah Zamir Alam — for Kespondenfc. 

Ber,net, J. — This is a second appeal 
by a defendant against -whom the lo\v- 

Courts have passed a decree for 
Rs. 600 damages. The appellant is the 
Secretary of State for India-in-council 
representing the North-W-cstern Rail- 
way and the G. I. P. Railway. The 
facts are simple. The plaurt sets out 
that the plaintiff, a firm in .^gra, sent 
•certain boxes of shoes from Agra Fort 
to Amritsar. The date of despatch 
was 26th January 1929, and the con- 
signment arrived on 7th February 
1929. Delivery was not taken at Amrit- 
sar and on 20th April 1929 the rail- 
way companv sent a registered notice 
to the plaintiff stating that the goods 
had been sent to the lost pro]>crty of- 
fice and that proceedings would be ta- 
ken under Ss. 55 and 56, Railways Act. 
On 24th April 1929 the plaintiff sent 
a very indefinite letter to the rail- 
ways company asking the railway 
company to retain the goods and stat- 
ing that delivery would be taken about 
1st May. The railway company sent 
no reply to this letter and the plain- 
tiff took no further action in the mat- 
ter. On 1st September 1929 the rail- 
way company put up the consignment 
for sale along with other goods at a 
^Tcneral sale and the consignment was 
^old for Rs. 400. After this the plain- 
tiff states that in the first week of 
October 1929 he was informed that 
the goods had been sent to the lost 
properly office in I-nhorc, <incl on 22ncl 
October 1929 he was informed Unit 
the consignment had been sold by pub- 
lic auction. The railway company of- 
fered to the plaintiff the proceeds 
Rs. 400 less Rs. 28-2-0. that is. Rupees 
371-14-0 which the plaintiff did not 
.accept. The plaintiff lias brought a suit 
for the cost price of the goods Rupees 
759-12-0 and various ot her ^ 

-arnounving in all to Rs. 1.035-11-0. The 
lower Courts have awarded Ks. 600 

as damages. 

The first point which was argued 
in second appeal was that the lower 
aiipellate Court erred in holding tliat 
no notice under S. 77. .I^ilways Act. 
^vas necessary. 1 his section states . 

“A person shall not be entitled to a refund of 
an overcharge in respect of animals or goods 


carried by railway or to compensation for the 
loss, destruction or deterioration of animals or 
goods delivered to be so carried, unless his 
claim to the refund or compensation has been 
preferred in writing by him or on his behalf to 
the railway administration within six months 
from the date of the delivery of the animals or 
goods for carriage by railway.” 

The appellant claims that the pre- 
sent suit is one which would come un- 
der this section. The section refers to 
a suit for compensation for loss, de- 
struction or deterioration of goods. The 
argument is that in the present dase 
loss has been, caused to the plaintiff 
by the sale of the goods by the rail- 
way company or the non-delivery of 
the goods to the plaintiff by the^ rail- 
way company, therefore the notice is 
required under this section, and^ the 
notice should liave been given withm 
six months from the date of delivery 
of the goods, i. e., within six months 
from 26th January 1929. The notice 
therefore, according to the appellants, 
should .liave been given by 26th July 
1929. It is obvious that the notice ac- 
cording 'to this theory should have been 
given before the goods were sold. It 
is difficult to sec on what grounds it 
could have been alleged on 26th July 
1929 that the goods had been lost. 
On that date the goods were in the 
lost property office of the railway and 
the railway liad made no refusal to de- 
liver them to the plaintiff. On the 
contrary the railway had issued a no- 
tice to the plaintiff on 20th April 
1929 asking the plaintiff to take the 
goods. It is clear therefore that it 
could not be said tliat the goods were 
in any sense lost on 26th July 1929. 
Therefore if the contention of the ap- 
pellant were correct it would be .im- 
possible to bring this case at all. 
Learned counsel for the appellant re- 
ferred to a large number of cases 
which he contended established or 
tended to establish his point. The 
earliest of these cases is 33 All 5<W 
(1). That was a case where the goods 
had actually been lost as they ^d 
not actually reached their destination. 
The case was therefore different from 
the present case where the goods had 
reached their destination and had ne- 
ver been lost from the possession or 
the railway company until sold. The nc.xt 
case is 19 I C 370 (2). In that case 
the railway company retained 
goods on the lien under S. 55. 1923 

1. G. I. P. Ity. Co. V. Ganpat Rai, (1911) 33 All 

544=10 I O 122. V ^ 

2. E. I. Ry. Co. V. Sheo Ratan Das, (1918) 19 I C 

370, 
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All 426 (3) is a case -where it was 
held that the word “loss’* in S. VTs, 
Railways Act, means the actual loss 
to the company and not a loss to 
the plaintiff in the sense that he does 
not receive the value of the g-oods. 
This was also held in 1924 All 7 (4)1, 
and 1923 All 605 (5), In 1925 All 144 
‘ 6) it was held that a notice under 
S. 77 was only necessary where there 
Avas an actual loss of the goods by 
the railway company, and this ruling 
specifically dissented from certain rul- 
ings of Patna and Madras Avhich held 
to the contrary. In 1925 All 273 (7) 
there Avas a case Avhcre the goods Averc 
actually lost and it was held that 
there Avas no distinction between a suit 
A\hich was brought for damages for 
non-delivery and a suit Avhich Avas 
brought for the loss of the goods. The 
expression “damages for non-delivery” 
Avas not intended in that ruling to ap- 
ply to a case like the present. In 
1926 All 686 fS) there Avas again a 
case AA'here goods A\crc actually lost 
by the railAA-ay company and it AA'as 
held that a notice A\-as necessary for 
a suit even though the suit Avas ex- 
pressed as a suit for non-delivery. In 
the same volume on p. 698, 1926 All (9), 

^ here Avas a similar ruling in the case 
AA'hcre there Avas a shortage found in 
Ithc goods and it aaus held that notice 
AA'as needed. In none of these cases 
were the facts similar to the present 
AA'hcrc the goods haAc all along been 
in the possession of the raihvay com- 
Ipany until the railAA-ay company sold 
Uhe goods. These rulings therefore arc 
no authority for the proposition ad- 
A’anced by learned counsel for the ap- 
pellant. We may point out 

that S. 77 comes in Chapter 

7. RailAA'ays Act, Avhich is headed “Res- 
ponsibility of Railway Adinhiistrations 
ns Carriers.” That chapter begins Avitih 
S. 72 AA'hich Uiys down the responsi- 
i>ility of the railway administration for 
the loss., destruction or deterioration 
of animals or goods, and it is stated 
that the responsibility .is that a bai- 

y. Secy, of State v. 1923 All 420=71 I C 

009=45 All 360. 

4. K. I. Ry. Co. V. Tirkba Mai. 1924 All 7=73 I C 
980=45 All 530. 

5. K. I. Ry. Co. V. Makban Lai, Bindesbri 
Prasad, 1923 All 005=74 I C 814=45 All 575. 

-0. Badri Prasad v. G. 1. P. R., 1025 All 144= 
SO I C 725. 

7. K. I. Ry. Co. A’. Fa 2 al Ilahi, 1925 All 273=85 
I C 474=47 All 130. 

s. Tbakurdas Manrakhan Lai v. K, I, Ry. Co., 
1920 All 080=90 I C 004. 

9. Sheo Dayal Niranjan I.al v. G. I. P. Ry. Co., 
1920 All 098=97 1 0 ITI. 


lee under Ss. 151, 152 and 161, Con- 
tract Act. Those sections do not re- 
fer to 1die action of a bailee in sell- 
ing the goods as in the pre- 
sent case, nor is a bailee entitled to 
do so. The right of a raihyay coni- 
pany as distinct from an ordinary bai- 
lee to sell goods depends on the sta- 
tutory proAUsions in Ss. 55 and 56, 
Ch. 6, RailAvays Act. Any claim which 
Avould arise from a railAA^ay company 
failing to act under those sections, al-' 
though it purported to act under 
them, Avould not come under Ch. 7. 
Accordingly the notice proAuded by S. 
77, Ch. 7. clearly does not apply to 
the present case. Learned counsel for 
appellant then argued that the suit 
AA'as one to Avhich Art. 31, Sch. T, 
Limitation Act applied, that the period 
for that article Avas one year from 
the time Avhen the goods ought to 
haA'e been delivered, Avhich Avas on ar- 
riA'al on 7th February 1929, that the 
period of one year expired on 7th Fe- 
bruary 1930, tliat the present suit Avas 
brought on 4lh October 1930 and A\'as 
therefore lime-barred. Art. 31 is for 
a suit “against a carrier for compen- 
sation for non-deUver>' of, or delay in 
delivering, goods.” 

Learned counsel argues that the pre- 
sent plaint could ha\'e been based on 
the non-dclivery to the plaintiff as the 
cause of auction, and that therefore 
the suit might come under this Art. 
31. But the cause of action is not 
stated in the plaint to be non-deli- 
Acry. Para. 11 of the plaint states that 
the cause of action Avas the sale “by 
public auction against the express di- 
rection of the plaintiff. This cause of 
action is more than mere non-delivery', 
and the cause of action Avill come lui- 
der Art. 48: 

“For specific moveable property lost, or acquir- 
ed by theft, or dishonest misappropriation or 
conversion, or for compensation for wrongfull 
taking or detaining the same.” 

The plaint alleges that the railAA'ay 
company acted Avithout justification in 
taking the goods of the plaintiff and 
selling them by auction, and that the 
plaintiff is entitled to compensation 
for this AA'rongful act. The period of 
limitation for Art. 48 is three years 
from the time Avhen the person hav- 
ing the right to the possession of the 
property first learns in AA-hose posses- 
sion it is. Consequently the present 
suit is Avithin time under this article, 
AV'hcther Ave take the starting point for 
limitation as 20th May 1929 AA'hcn the 
goods Averc sent to the lost property 
office at Lahore, or 1st September 
1929, the date of auction sale. 
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The third ground sets out that un- 
der the circumstances of the case the 
sale was regular, justified, and ac- 
cording to law. The facts are ‘Chat 
the plaintiff sent the goods on 26th 
January 1929 the goods arrived at 
Amritsar on 7th February 1929, con- 
signed to self, but his customer did 
not want the goods, and para. 2 of 
the plaint admits that plaintiff asked 
the railway company to keep the goods 
tUl the plaintiff was in a position to 
take delivery of them. Para. 3 shows 
tliat the plaintiff wanted the railway 
to store his goods till he would he 
able to sell them at Amritsar. It is 
■no part of the business of a railway! 
to act as a storage company and the 
request was unreasonable. On 20th Ap- 
ril 1929 the railway sent a registered 
notice to the plaintiff in clear temis 
telling him to take delivery o’f his 
goods or the railway would deal with 
the goods under Ss. 55 and 56, Rail- 
ways Act. The plaintiff did not take 
delivery and took no steps in the mat- 
ter other than to send on 24th April 
1929 a maundering letter on the back 
of one of his advertisements, asking 
the railway to keep the goods and that 
he would be responsible for the charges 
and would arrange for someone to take 
deliver>'^ about 1st May 1929. No re- 
ply was given by the railway and the 
railway was not bound to accept the 
request of the plaintiff to act as Ins 
storekeeper. No person was sent by 
the plaintiff to take delivery about 1st 
May. 


The railway with great patience 
waited till 10th August 1929 when it 
sent a notice to five newspapers of 
a sale of property on Ist September 
1929. The railway was entitled to take 
this action in regard to the goods both 
under S. 55 (2), Railways Act, as the 
plaintiff had failed to pay on demand 
and the railway rate for the goods 
entered in the railway receipt, and un- 
der S 56 as the plaintiff had failed 
to claim the goods (that is, to take 
delivery of the goods) and notice had 
been served on him on 20th 
1929 and he had failed to comply with 
Ihc requisition in the notice. Up to 
this point the action of the railway 
was strictly according to statute. The 
.plaintiff is able to show that at this 
stage there was a very minor irrcgu- 
lariTy. Although the. notices were of 
lOih August, the various papers rnade 
some delay in publishing the notices, 
and the earliest notice to appear was 
in the edition of the Civil and Military 
Gazette bearing date Monday 19th Au- 


gust 1929, which is delivered to the 
public on 18th August. From 18tb to- 
31st August is 14 days, and thus there 
was 14 days notice before the sale of 
1st September, S. 55 (2), Railways 
Act, says that the auction should be 
“on the expiration of at least fifteen 
days notice of the intended auction.’*’ 
The notice was therefore short by one 
day. We consider therefore that the 
auction was not strictly justified under 
S. 55 (2), and therefore £lie railway 
cannot deduct the amount of Rupees 
28-2-0 from the auction price, as the 
right to realise charges comes under 
this section. But the railway was also 
proceeding under S. 56, which gives 
a nght of sale “as^ nearly as may 
be under the provisions of the last 
foregoing section.” We lay stress on 
the words “as nearly as may be” and 
we consider that these words imply 
that the terms of S. 55 are not to 
be rigidly applied in a sale under S. 
56. We consider that the notice of 
fourteen days was a sufficient notice 
for a sale under S. 56. The ^ale was 
a general one as the terms of the 
published notice shows, and there 
would be a number of bidders at such 
a sale. Mere postponement of the sale 
of this lot of goods to 2nd Septem- 
ber would not . be likely to produca 
more bidders. The plaintiff was un- 
aware of the date of sale and he 
would have taken no action in the 
matter. No evidence has been called 
to show that any higher price u^uld 
have resulted from sale on a later date. 
The point therefore is merely techni- 
cal and not a point of substance. 

One further point was urged and 
finds place in the judgment of the 
lower appellate Court that the papers 
should be “local” papers as laid down 
in S. 55 (2) and that local means 

the papers of the place where plain- 
tiff resides. We consider tliat the 
word “local” in S. 55 (2) means pa- 
pers of the place where the sale is 
to be held, and tliat the provision is 
intended to give notice of the sale to 
persons of the locality who are likely 
to attend the purchase. The owner of 
the goods is provided for in S. 56 
(1) which directs that notice to re- 
move the goods should be sent to 
him. 

We hold that the sale under S. 56 
was a good sale and that the rail- 
way was fully justified in selling the 
goods to dispose of them when plain- 
tiff failed to comply .with the notice 
to remove them. But the company, is. 
not entitled to make any deduction 
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froin the sale price of Rs. 400. Ac- 
cordingly we allow this appeal to this 
extent that we set aside the decrees 
of the Courts below and we substitute 
a decree in favour of the plaintiff fori 
Rs. 400 with interest at 6 per cent, 
per annum from the date of suit till 
the date of realisation, and we direct 
that the parties should pay their o^vn 
costs throughout. 

K.s. Order accordingly. 
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Full Bench 

Thom, Niamatullah and Bajpai, JJ. 

Nageshar Misir — Plaintiff — Appli- 
cant. 

V. 

Mt. Batuka Kuyiwari — Defendant — 
Opposite Party. 

Civil Eevn. No. 173 of 1934, Deci- 
ded on 11th March 1935, against order 
of Small Cause Court Judge, Ballia, D/- 
23rd January 1934. 

Limitation Act (1908), S. 20 — Sarkfaat — 
No mention of interest payable — Subsequent 
endorsements — These too not mentioning 
about interest — Agreement to pay interest 
not proved — Held payments referred to in 
endorsement were not payments made tO' 
wards interest as such— But they were pay- 
ment of principal and new period began to 
run from such date but plaintiff was not 
entitled to get interest. 

Where there was no mention of interest in 
the sarkhat itself and there was no reference to 
interest in the two endorsements which appeared 
upon the back of the sarkhat and the plaintiff 
failed to prove an agreement to pay interest. 

Held \ that the payments could not deemed 
to be made towards payment of interest but that 
the payments referred to in the endorsements 
on the back of the sarkhat must be regarded as 
payments of the principal. Such payments to- 
wards redemption of the principal sum under 
S. 20, lim. Act, interrupt the period of limita- 
tion, and a fresh period commenced from the 
date of payment. 

Held further’, that as the plaintiff had failed 
to prove an agreement to pay interest he was 
not entitled to interest under the sarkhat. 

[P 606 C 1] 

Janaki Prasad — for Applicant. 

A. P. Pandey — for Opposite Party. 

Thom, J. — This application in civil 
revision arises out of a suit filed in 
the Small Cause Court, Ballia. on th.e 
basis of a “sarkhat.” The “sarkhat” 
was executed by one Nand Kish-ore on 
26th January 1909 for a sum of 
Rs. 400. Thye is no mention of in- 
terest payable by the debtor in the 
“sarkliat.” 

There are two endorsements upon 
the back of the “sarkhat” relating to 
payments to account made by the deb- 


tor.^ ^ne endorsement is dated lyth 
April 1931. The payment, acknowledg- 
ed by the debtor upon this date is 
for tjs. 51. There is no indication in 
the endorsement as to whether this 
payment is towards principal or to- 
wards interest. The second endorse- 
ment is dated 14th January 1932. The 
amount acknowledged as paid by the 
debtor is Rs. 128: and in this 
case also there is no indication in the 
endorsement as to whether the pay- 
ment is made towards principal or to- 
wards interest. In the year 1932, af- 
ter the payment referred to in the se- 
cond endorsement. Nand Kishore died. 
The present suit was filed upon 14th 
October 1933. The sum claimed by 
the plaintiff was Rs. 499-2-3. It was 
made up as follows: 

Rs. a. p. Rs. a. p 
Principal ... 400 0 0 

Interest thereon at 
1-4*0 per cent per 
mensem ... 282 3 0 


Deduct 

Amount paid on 

17tli 

682 

8 

0 

April 1931 

• • • 

61 

0 

0 

Interest on above 
Amount paid on 

14t'h' 

1 

9 

0 

January 1932 

• • » 

128 

0 

0 

Interest on above 

• V • 

2 

12 

9 


183 5 9 


The sum sned for ... 499 2 3 

The defendant pleaded that the “sar- 
khat” was not executed by Nand Ki- 
shore, and that in any case there was 
no consideration. Upon these issues 
the Court has found for the plaintiff, 
but has dism-issed the suit on the 
ground that it is barred by limitation. 
The argument for the defendant was 
that under S. 20, Limitation Act, pay- 
ments made by the debtor which have 
the effect of interrupting the running 
of the period of limitation must be 
payments by the debtor towards the 
redemption of the principal or towards 
interest^ “as^ such.” It was contended, 
and this view found favour in the 
Court below that, inasmuch as there 
was no reference in the endorsement 
on the back of the “sarkhat” to in- 
terest, the payments made by Nand 
Kishore could not be regarded as 
payments of interest “as such” within 
the meaning of S. 20, Limitation Act. 
The plaintiff however admitted in 
evidence that he had appropiriated the 
payments made by Nand Kishore to 
interest. It was argued therefore that 
the payment in effect, because of the 
action of appropriation on the part 
of the creditor, was a payment to- 
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■wards interest; but inasmuch as there 
•was no indication in the endorsement 
that the payment ^vas made towards 
interest by the debtor, it was not a 
payment of interest “as such within 
the meaning of S. 30, and therefore the 
period of limitation was not interrupt- 
ed. 

We consider it unnecessary, m view 
of the special circumstances of tins 
case, to decide the general question 
which was decided by the Court be- 
low namely, where a creditor appro- 
priates payment by the debtor to- 
wards interest, the period of limita- 
tion is interrupted or not. In me pre- 
sent instance, as already o^s^ed 
there is no mention of interest m tnc 
“sarkhat” itself. Further, there is no 
reference to interest m the two .en- 
dorsements which appeared upon the 
back of the “sarkhat. ’ In these cir- 
cumstances the onus \y 
the plaintiff to prove 
was payable under the sarkhat. He 
has himself stated m the ''vitness b^ 
that there was an agreement between 
the parties that the debtor should pay 
at the rate of Rs. 1-4 per cent.i per 
mensem; but in view of the fact 
there is no mention of interest either 
in the “sarkliat” or m the endorse- 
ment, we consider that the plaintiff has 
not discharged the onus ^vhich rested 
upon him. and has, not 
Airreeinent to pay interest. In these 
circumstances, it follow's that the pay- 
ments referred to in the ;^d?rsements 
on the back of the “sarkhat must be 
regarded as payments of principal. 
Such payments towards 
the principal sum under S. 20 Inna - 
tation Act, interrupt the period of h- 
milation. and a fresh penod cona- 
mences from the date of payment. In 

the present case c? ^nd 

judgment the payments 
Rs 128 must be regarded as pa>- 

ESSli m,.“ om' 14,1, lanuarv 1932^ 

The suit therefore in our judgment was 

within time. 

As we liave indicated above, the 
plainlillf lias failed to prove an agree- 
ment to pay interest, is not ttoc 
fnro .entitled to interest under the sar 
khat’’ He is only entitled to recover 
K the defendant the sum of Rupees 
400 less the amounts of Rs. 51 anh 
Rs 128; which payme.it s to account 
were miide by Nand Kishore before 
his. death, tluit is he IS entitled to 

'^^^Wr'tlic°cfme allo\v"tUs application 


in civil revision and grant decree ih 
favour of the plaintiff for a sum of 
Rs. 221. Costs will be in proportion 
to success and failure here and in the 
Court below. Interest will be payable 
by the defendant upon this sum at 
the rate of 6 per cent, per annum, 
from the date of the suit till the date 
of realization. The decree shall be 
against the assets of the deceased. 

K.s. Application allowed* 


A. 1 . R. 1935 Allahabad 606 

Hiamatullah and Allsop, JJ. 

Bahai Singh — Judgment-Debtor — Ap- 
pellant. 

V. 

Mt. Chameli — Decree-holder — Respon- 
dent. 

Ex. Second Appeal No. 634 of 1933,. 
Decided on 12th December 1934, from a 
decision of Dist. Judge, Meerut, D/- Isb 
March 1933. „ . 

Civil P. C. (1908), O. 34 , R. 4— Preliminary 
decree — Appeal thereon dismissed with costs 
—Application for amendment of final de- 
cree so as to include costs allowed — Appli- 
cation for execution of final decree — Time 
should be construed frocn^ date of order al- 
lowing amendment application Decree 
Limitation Act (1908), Art. 181. 

Where an appeal from a preliminary decree is 
dismissed with costs and an application is inade 
to amend the final decree passed so as to include 
the costs allowed and the final decree is amended 
accordingly the mortgagees application asking 
for amendment and the order of the Court mak- 
ing use of the same word amount, in substance 
respectively to an application and an order for 
preparation of a 'fresh final decree. The order 
which is inter partes is conclusive and the final- 
decree prepared in pursuance of it is equally so. 
The only decree capable of eicecution is the 
amended final decree and hence limitation for 
execution of final decree starts only from date of 
order allowing amendment. [P fi07 C 2] 

B- Mnkerji — for Appellant. 

H. P. Sen for P. L. Banerji — for Res- 
pondent. ... j u 

judgment. — This is a judgment-deb- 
tor’s appeal from an order passed by 
the learned District Judge, Meerut^ 
disallowing his objection to an appn* 
cation for execution made by the res- 
pondent decree-holder. The only .Pl®^ 
on w^hich the application was resasted 
by the appellant was that it w'as barred 
by limitation. The learned Distnet 
Judge over-ruled the plea. Hence tJus 

appeal. . , • 

The respon<ieiit obtained a preumi- 

nary decree on foot of a mortgage on. 
12th September 1923. The aPI^.UaBt 
preferred an appeal to the AddiUorm 
Judge, Meerut, who dismissed it on 
7th January 1924. A final decree was 
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prepar-ed on 4th November 1924 on 
the basis of the decree passed by the 
Court of appeal. The appellant pre- 
ferred a second appeal to this Court, 
which was dismissed on 7th July 1926. 
After the decree passed by the 'High 
Court in appeal from the preliminary 
decree an application was made by the 
respondent that the final decree pre- 
viously prepared be amended, as af- 
ter the preparation thereof the High 
Court has upheld the preliminary de- 
cree and further costs had been in- 
curred by the respondent and allow- 
ed to her by the decree of the High 
Court. The trial Court, allowed it and 
directed the amendment of the final 
decree as prayed. The final decree was 
amended so as to be in conformity 
with the decree of the High Court 
as regards costs. It is not suggested 
that the so-called amendment of the 
decree proceedings were taken behind 
the back of the appellant, or that he 
had no opportunity of resisting the 
application for amendment, We must 
take it that those proceedings were 
taken between the parties and the or- 
der of the Court, if otherwise valid and 
binding, is conclusive between the par- 
ties. The order allowing the amend- 
ment was passed on 14th January 
1929. 

The respondent applied on 23rd De- 
cember 1929, for execution of the .fi- 
nal decree, computing the period of 
limitation from the order directing the 
amendment of the final decree. The 
judgment-debtor pleaded that the ap- 
plication for execution was barred by 
limitation, as it had been made more 
than three years after the date of the 
final decree as originally prepared, i. 
e., 4th November 1924. It is conced- 
ed tliat, unless the limitation is taken' 
to run from the order of amendment 
of the final decree, the application is 
barred- The learned District Judge,' 
who over-ruled the plea of limitation,' 
held that: 

“After a preliminary decree passed under 
O. 34, R. 4, has been confirmed in appeal, the 
decree*boldor again has a right to obtain a final 
d.ecree in the terms of the preliminary decree on 
appeal. This is what really happened, though 
instead of saying that a final decree in the terms 
of the preliminary decree on appeal be prepared 
it was said that the final decree already passed 
be amended by addition of the costs awarded by 
the appellate Court.” 

The learned advocate for the appel- 
lant has strenuously contended that 
the final decree, dated 4th November 
1924. had already become barred by 
limitation when the respondent applied 
for amendment thereof and when the 
Court ordered its amendment. and 


that consequently the decree could not 
be revived by amendment. He has 
quoted a number of decided cases 
which, he claims, support his conten- 
tion. 

It is not necessary to -examine 
the authorities on which the learned 
advocate relies, because the view ta- 
ken by the lower Court, if correct, 
proceeds on a totally different ground, 
which is not affected by the conten- 
tion put forward before us. The lear- 
ned District Judge construed the ac- 
tion of the Court ordering amendment 
of the final decree of 4th November 
1924, as one tantamount to passing a 
fresh final decree, taking the High 
Court’s decree as the only subsisting 
preliminary decree in a mortgage suit. 
It is cleaur that the final decree of 4th 
November 1924, could not liave been 
“amended” under any rule of law. The 
application was not one under Ss. 151 
152 or O. 47, Civil P. C. Nor can 
the so-called order of amendment be 
considered to be one under any of 
those provisions. To take the order 
literally would imply that the Court 
passed an order which it had had no 
power to pass. If it is possible to 
construe the action of the Court as 
legal, such construction should be 
adopted. In our opinion the learned 
District Judge lias taken a correct 
view of the order amending tlie de- 
cee. It was, in substance, an order 
directing the preparation of a fresh 
final decree on the supposition that 
the final decree previously prepared on 
foot of a preliminary decree passed by 
the trial Court had become vacated 
by the subsequent preliminary decree 
passed by the High Court, in- which 
the decrees of Subordinate Courts liad 
merged. The Court should be deem- 
ed to have proceeded on tlie view 
that the only subsisting preliminary de- 
cree was the decree of the High 
Court and tliat a fresh final decree 
based on that decree should be pre- 
pared. The mortgagee’s application 
asking for amendment and the order 
of the Court making use of the same 
\vord amount, in substance, respec- 
tively to an application and an order 
for preparation of a fresh final de- 
cree. The order wliich is inter partes 
is conclusive and the final decree pre- 
pared in pursuance of it is equally so. 
In this view, the only decree which 
was caf>able of execution on the date 
on whicli the present application for 
execution was made was the decree 
prepared in January 1929, whicli was! 
less than three years beiore tlie ap- 
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plication for execution. The order ap- 
pealed from is rig-ht in every respect. 
This appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 


K.S. 

A. 1. R. 1935 Allahabad 608 (1) 

Kendall, J. 

Ihn Applicant. 

V. 

£lwperor— Opposite Party. 

Criminal Revn. Applu No. 997of 1934, 
Decided on 2nd January 1935, fi;om 
order of Sess. Judge, Moradabad, D/- 
29th October 1934. ^ j tt. 

Criminal P. C. (1898), S. 476-Order after 
enquiry that complaint should be 
Court not expressing that prosecution should 
tfollow-Order is not rendered illegal. 

Where after making an enquiry the Court 
ordered that a complaint should be made against 
the applicant but the Court did not in so “any 
words express the opinion that it was expedient 
that a prosecution should follow. 

HcZd; that this did not render q 21 

, A 1- \ 

A. M. Khwaja—tov Applican^ 

Asst. Govt Advocate'-ior the Crown. 
Order— This is an application for the 
revision of an ord^ of the le^^e^ 
Sessions Judge of Moradabad dismiss- 
ing an appeal against an ord^ pas^d 
by the Magistrate under S. 476, 
nal P C., by which it was ordered t^t 

a compLaint should be made 

the applicant under S. 193, Pena^l Cod^ 
The facts are perfectly simple, lire 
applicant is the editor of a paper an 
Moradabad, and he prosecuted the 
editor of another paper for defamation. 
His case was disrmsscd. The other 
editor was accused by him of defanMg 
him by saying that the applicant had 
persuaded the other editor to write 
Igainst the Nawab of Rampur andtlt^ 
administration of .that State and the 
applicant in his evidence stated on oath 
that he had never persuaded the accused 
to write against the Rampur State. The 
accused however was able .to bring a 
number of witnesses to testify to hear- 
fng the applicant giving mstrucuons 
to the other editor to write articles 
a'^ainst the Rampur State. The wU- 
nSsses were believed ^y the Court, 
which dismissed the applicant s case, 
and in the present proceedings the 
Magistrate and, after lum, the Ses- 
cior><i Tudcfc 'hAvc found tlxat- Ishis evi- 
Lnoe,^if R i.s beUeved, will be suffi- 
cien.t to convict the applicant of per- 
jury, and for this reason lus prosecu- 
tion’ lias been ordered. 

Mr Khwaja has dra^vn my attention 

to the provisions of S. '476, Criminal 


P. C., and has asked me to hold that 
the Courts have not really formed an 
opinion that “it is expedient in 
interests of justice that an inquiry 
should be made.’* An inquiry has al- 
ready been made, and. although the 
Courts have not in so m^y words ex- 
pressed the opinion that it is expedient 
that a prosecution should follow, there 
can be no doubt that this was the 
meaning of both, Magistrateand Judge, 
and in fact the circumstances show 
clearly that on the face of it the evi- 
dence proved that the applicant ^d 
told a lie with the object of misleadang 
the (iourt for purposes of the case 
that he was prosecuting, so that there 
can be no question, but that the pro- 
secution for perjury is a perfectly pro- 
per proceeding. I do not wish to ex-^ 
press any opinion as to the value of 
the evidence on either side, as that is 
a matter for the Criminal Court to de- 
cide. But I cannot hold that the Courts 
below have acted in a manner that 
is illegal or improper or incorrect, and 
that there is any justification for in- 
terfering in revision. It has been point- 
ed out that the applicant is an old 
man of over 50 years and that he has 
been editing his paper in Moradabad 
for some 50 years. These are circum- 
stances that may justify lenient treat- 
ment of the applicant, if he has erred, 
but they could not justify the Magis- 
trate in staying his ^nd on the ^ound 
that a prosecution is not expedient in 
the interests of justice. The applica- 
tion therefore fails and is dismissed. 


K.S. 


Application dismissed. 
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Sulaiman, C. J. and Bennet. J. 

Baqridi Mian and others — Defendants 
Appellants. 


V. 


Bhagivan DiJt and others — Plaintiff and 
Defendants — Respondents. 

Letters Patent Appeal No. 35 of 1934, 
Decided on 14th February 1936, from 
decision of Kendall, J. D/- 7th December 
1933. Reported in 1934 

(a) A8ra Tenancy Act (1926), ^ 

for planting trees and grove— No duti 

No distinction can be drawn between a B 
of land for planting trees on it and ® q ij 
land for planting a grove. L 196— 

(b) Agra Tenancy (1926), Ss. 84 • 

Ejectment of groveholder means 

from all interests. . Meant the 

By ejectment of a grove holder 1 . Interest 

ejectment of a groveholder 1*^°® ® pot me*®* 
which he possesses as grovehold® 
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ly from the interest which he possesses in the 
groveland. [P 6L1 C 1] 

(c) Agra Tenancy Act (1926), Ss. 196 and 
1 1 6 Grove holder is holder of grove and also 
of grove land — Compensation for improve- 
-ment on ejectment can be given. 

A groveholder is the holder of the grove and 
also the holder of the grove land and his holding 
■comprises both the gro\e and the grove land. 
Hence either in the case of the groveholder to 
whom land is let for the purpose of planting a 
grove, or in the case of a groveholder who obtains 
permission to plant a grove on his existing hold- 
ing, both of which cases are govered by S 196; 
compensation for improvement on eiectment can 
be given under S. 116. [P 611 O 1, 2] 

"(d) Agra Tenancy Act (1926), S. 3 (11) (a) — 
Land let for planting of trees — Planting 
amounts to improvement. 

Where the land is let for the planting of trees 
the planting of trees is obviously consistent 
with the purpose for which the land was let and 
therefore the planting amounts to an improve- 
ment. [P 612 C 1] 

(e) Agra Tenancy Act (1926), Ss. 84 and 
96 — Decree for ejectment against grove- 
holder — S. 96 prevents him from removing 
trees before delivery of possession. 

In the case of a decree for ejectment under 
S. 84 of the Act passed against a groveholder 
S. 96 would operate to prevent the groveholder 
from removing any trees before delivery of pos- 
session is made and when delivery of possession 
is made, what would be delivered would be not 
merely the possession of the groveland but the 
possession also of the grove. [P G12 C Ij 

(f) Agra Tenancy Act (1926), Ss. 99 and 
230 — Granting of compensation by Revenue 
Court for trees from which tenant has been 
dispossessed is adequate relief. 

The granting of compensation by the Revenue 
■Court for trees from which the tenant has been 
dispossessed is an adequate relief in place of the 
relief for the possession of the specific timber 
standing on the land. The explanation to S. 230 
■provides that where adequate relief might be 
granted by the revenue Court, it is immaterial 
that the relief asked from the Civil Courts may 
not be identical with that which the Revenne 
Court could have granted. Hence compensation 
for the trees can be given by the revenue Court. A 
suit for the recovery of the actual timber is not 
• cognizable by the Civil Courts because adequate 
relief can be granted by the Revenue Court to 
the tenant who has been dispossessed. 

[P 614 C 1) 

Mushtaq Ahmad — for Appellants. 

S, N. Seth — for Respondents. 

Bennet, J. — Tliis is a Letters Patent 
.appeal by defendants against a judg- 
ment of a learned Single Judge of this 
Court by which the suit of the plain- 
tiff has been decreed wltli costs in 
all Courts. The lower appellate Court 
’had directed that the plaint should 
be returned to the plaintiff for pre- 
sentation to the proper Court on the 
finding that the suit lay in the Revenue 
Court. *^6 plaint set out that in 1915 
Mt. AuUa Bibi, who was then the za- 
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mindar and lambardar, gave permis- 
sion to the plaintiff to plant trees on 
the plot No. 598, having taken Rupees 
50 as nazrana. I may note that ac- 
tually it has been held by the lower 
appellate Court that this plot was a 
grove of the zamindars formerly and 
in 1915 a mere written permission was 
given to the plaintiff to plant the trees 
and there were only three old trees 
left on it at the time. The plaint set 
out that the plaintiff planted the trees 
and was recorded in the khasra for 
the grove as in possession although 
it was entered still as grove of the 
zamindars. In 1336 F. the name of the 
plaintiff was expunged from being in 
possession and the plaintiff made an 
application to the Revenue Court for 
rectification of the papers which was 
refused and the appeals of the plain- 
tiff to the Collector and Commissioner 
were refused. The plaint sets out that 
after this decision of the Revenue 
Court the defendants obstructed the 
planting of trees by the plaintiff, and 

that the defendants arc the zamin- 
dars. The plaintiff claims in para. 10 
that he is still in possession of the 
trees planted by him as owner and 
that he is entitled to plant new trees 
on the plot aforesaid and to appro- 
priate the produce of the trees plant- 
ed by him. that the cause of action 
arose in October 1930, the date of 
the decision of the Commissioner 
against the plaintiff. The plaintiff ori- 
ginally asked for a declaration that 
the plaintiff was the absolute owner 
of the trees except three mango trees 
standing on the land aforesaid and/ 
that he was entitled to plant trees/ 
on the said land. The last portion that 
“the plaintiff was enUtlcd to plant 
trees on the said land” was struck of^ 
on 11th January 1932. nine months af- 
ter the plaint was filed. The second 
relief asked for was that a perpetual 
injunction should be issued to the de- 
fendants restraining them from offer- 
ing obstruction to the planting of 
trees by the plaintiff on the land 
aforesaid and to the appropriating ol 
the produce of the trees planted by 
the plaintiff. This relief was also 
amended by cancelling the words “to 
the planting of trees by the plain- 
tiff on the land aforesaid.” In the 
written statement the defence was ta- 
ken that Mt. Aulia , Bibi was former- 
ly a cosharer and that there had been 
a partition and that after that parti- 
tion th® general attornev of Mt Aulia 
Bibi, one Abdul Abbas, had execut- 
ed a fictitious lease in favour of the 
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plaintiff, and that after the decision 
of the Revenue C^urt the plaintiff’s 
claim was not maintainable. An issue 
was framed (No. 4): Whether the suit 
was cognizable by the civil Court ? The 
first Court held tliat the suit was cog- 
nizable but disnussed the suit on the 
ground that the general attorney had 
no authority to give the plaintiff per- 
mission to plant the trees, and held 
that it was not proved that Mt. Aulia 
Bibi had given any such permission. The 
lower appellate Court reversed the 
finding on this point and held that 
Mt. Aulia Bibi iiad a right m 1915 
to grant the permission and that a 
permission to the plaintiff was grant- 
ed by the lambardar to plant the trees 
in 1915. The Court further found: 

I therefore hold that the plaintiff planted the 
trees and he remained fn possession till he was 
dispossessed by the defendants two years ago as 
has been stated by the patwari.” 

Further tliat the plaintiff had not 
sued for possession as a grove-holder 
and that he only .wanted possession 
of the trees, -and that he could not 
oust the jurisdiction of the Revenue 
Court by merely asking for posses- 
sion of stray trees. The learned Single 
Judge of this Court stated: 

“It docs not appear that the land was let or 
cranted to the plaintiff for the purpose of plant- 
ing a grove be was merely granted per- 

mission to plant trees on the payment of nazrana 
to the lambardar, and he does not claim any iii- 
tcrestinthe land under the trees. There is 
nothing to show that the lambardar intended to 
have a grove planted in that plot ^ 

The learned Single Judge consider- 
ed that this was not a case to which 
Oh. 12. Agra Tenancy Act, Act 3 of 
1926 in regard to grove-holders would 
Qpplv, and that it was a case of per- 
mission to plant trees and not to plant 
a grove. Accordingly he considered 
that the civil Court had jurisdiction. 

I do not consider that the learned 
Single Judge has correctly quoted the 
finding of fact of the lower appellate 
Court. The lower appellate , .Court 
found as a fact tliat the plaintiff was 
a grove-holder. The written theka is 
on the record and it clearly says t^t 
the plot in question was formerly the 
zamindar’s grove and that Permission 
Avas given to the plaintiff to plant 
trees ®on it. I do not think tTrat any 
distinction can be drawn between a 
grant of land for plantmg trees on 
u and a grant of land for planting a 
^ovc, S. 196, Agra Tenancy Act, slates 

as follows: , , i i 

“A oroveholdor Is a person to whom land has 
been let or granted by a landlord oi% a perma- 
nent tcnureholdor for the purpose of planting a 
grove or who has, in accordance with local cus- 


tom entitling him to do so or with the writtenr 
permission of the landlord or the permanent 
tenureholder, planted a grove on land held by 
him as tenant (not being a permanent tenure- 
holder, a fixed rate tenant or a subtenant) or as 
a rent free grantee, not being a grantee to whom 
the previsions of S. 185 or S. 186 apply, of such 
landlord or permanent tenureholder, as the. case- 
may bo. Provided that where the permission, 
was granted prior to the commencement of this 
Act, the permission need not have been in writ- 
ing and may have been either express or im- 
plied.’* 

I consider that the case comes un- 
der the first four lines of this sectiorb and- 
t’hat the plaintiff was a grove-holder 
to whom the land had been let by tdie 
landlord for the purpose of planting* 
a grove. A distinction has however been 
put forward by learned counsel for the 
plaintiff between groveland and a 
grove, and the argument of learned 
counsel is that the Agra Tenancy Act 
deals only with groveland and 
that a suit in regard to the trees on 
such land whicli constitute a grove is 
a suit within the jurisdiction of the 
civil Court. Learned counsel relies on 
the definition in S. 3 which is 

as follows: 

“Groveland means any specific piece of land 
in a luahal having trees planted thereon in such 
numbers so that when full grown they will pre- 
clude the land or any considerable portion there- 
of being used primarily for any other purpose, 
and the trees on such land constitute a grove. 

He further points out that in S. B 

( 2 ): 

“Land means land which is let or bcld for 
agricultural purposes or as groveland or for 
pasturage.” 

He argues that, the remedy in the 
Revenue Court under S. 99, ^Tensney 
Act is confined to dispossession 
a holding and he argues that the hold- 
ing is the holding of the groveland 
aiTd that the holding, does not em- 
brace the trees. He states that the 
trees have been planted by .the plain- 
tiff and that the rights in the trees 
are apart from the holding and that 
the question in regard to those rights 
is one solely for the civil Courts. It 
appears to me that on this view of 
the Tenancy Act the position would 
be very anomalous. Ch. 12^ deals with 
grove-holders and according to the 
theory of learned counsel the diapter re- 
gulates only the rights of grove-holders 
in the groveland. I am unable to agree 
with that view for the follo\^^g 
sons: In S. 197 there is detailed pro- 
vision for the rights of groveholders. 
In Sub-S. (b) it is provided 
interest of a groveholder shall 
ferable by voluntary transfer or m 
cution of a decree of a civil or k 
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venu« Court or otherwise. The words 
used are “the interest of a grovehol- 
der.’* If the view of learned counsel 
were correct I should expect to find 
words such as “the interest of a grove- 
holder in the groveland,*’ This sub-sec- 
tion therefore appears to me to deal 
with the whole interest of a grovehol- 
der as a groveholder, not merely an 
interest in the ^oveland but also an 
interest in the trees of the grove. Si- 
milarly in Sub-S. (c) it is provided 
that the interest of a groveholder shall 
devolve as if it were land. I under- 
stand that this is a provision for the 
whole interest of the groveholder not 
only in the groveland but also in the 
trees which constitute the ^ove. In 
Sub-S. (e) there is a provision: 

‘‘a groveholder shall not be liable to eject- 
ment by his landholder except under S. R4 or on 
the ground that he holds under a lease the term 
of which has expired etc.” 

Now learned counsel relied on the 
terms of S. 84» Sub-S. (1): 

”A tenant, not being a permanent tenure- 
holder or a fixed rate tenant, shall be liable to 
ejectment from his holding on the suit of the 
landholder etc.” 

On the other hand it appears to me 
that the person who is ejected is the 
tenant, and in S. 3, ,Sub-S. (6) “te- 
nant” is defined as including a grove- 
holder. The person therefore who is 
ejected in the case of a groveholder is 
(the groveholder and I understand that 
' by ejectment of a groveholder is meant 
the ejectment of a groveholder from 
all the interest which he possesses as 
groveholder and not merely from the 
interest which he possesses in the 

groveland. I understand that the Act 
contemplates the ejectment of a 
groveholder under S. 84 from all his 
“jinterest as groveholder in regard to 
his land and in the trees constituting 
the grove. There is further provision 
made in S. 116 for compensation in 
case of ejectment of a tenant who has 
made an improvement. Now “improve- 
ment” is defined in S. 3, Sub-S. (11) 
of the Act as including the planting 
of trees, and in Ch. 7 after referring 
to certain classes of tenants, there is 
a provision in S. 112 that no other 
tenant shall make any improvement ex- 
cept with the written consent of the 
land^holcler. Under S. 112 and S. 3 
(11) (c) a tenant who has planted trees 
on his holding with the written con- 
sent of the landholder is a tenant who 
has made an improvement and one who 
is entitled to compensation for that 
improvement under S. 116 in case of 
his ejectment under S. 84. I consider 
that either in the case of the grove- 


holder to whom land was let for the 
purpose of planting a grove, or in the 
case of a groveholder who obtained 
permission to plant a grove on his 
existing holding, both of which cases 
are covered by S. 196, compensation 
for improvement on ejectment could 
be given under S. 116. Now when we 
come to the case of the remedy open 
to the plaintiff it appears to me that 
under S. 99 he may obtain posses- 
sion of the holding and also in case 
any injury has accrued to the trees 
during the period of his dispossession 
he may obtain compensation for 

wrongful dispossession under S. 99 (1) 
(11). And in case for any reason he 
could not get a decree for possession 
under S. 99 (2), he may get com- 
pensation for the improvement under 
Sub-S. (1) (3). These provisions in S. 
99 appear to me to give the plaintifi 
an ample remedy in the Revenue Court. 
On the other hand if the plaintiff 
claims that he is still in possession 
he has sufficient remedy in a decla- 
ration under S. 121. Further it ap- 
pears to me that under S. 230, Ex- 
planation the plaintiff cannot come to 
the civil Court merely by altering his 
plaint if the relief which the Revenue 
Court could have granted him was ade- 
quate. 

The argument of learned counsel 
for the plaintiff involves the proposi- 
tion that a groveholder is not the hol- 
der of a grove but only the holder ol 
the land on which a grove exists. I 
consider that a groveholder is the hol- 
der of the grove and also the holder 
of the groveland and that his hold- 
ing comprises both the grove and the 
groveland. A “holding” is defined in 
3 (8) as a parcel or parcels of land 
■held under one tenure, or one lease, 
engagement or grant. The scheme ot 
the Tenancy Act is tliat the grove 
should go with the land and be sub- 
ject to the same incidents of tenure. 
This scheme is in accordance with the 
Transfer of Property Act, which pro- 
vides in S. 8: 

‘‘unless a different intention is expressed or ne- 
cessarily implied a transfer of property passes 
forlliwith to the transferee all tlie interest 
which the transferor is then capable of passing 
in the property, and in the legal incidents 
thereof. Such incidents include, where the pro- 
perty is land, ... .all things attached to the 
earth.” 

This expression “attached to the 
earth” is defined in S. 3, T. P. Act 
as meaning “(a) rooted in the earth! 
as in tWi case of trees and shrubs.” 

Trees therefore follow the land in 
the case of a transfer of property uu- 
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der the Transfer of Property Act. 1 
am of opinion that the same scheme 
is intended in Ch. 12. Agra Tenancy 
Act and that in S. 197 (b') and (c) 
the interest of the groveholder when 
transferred or when it devolves by suc- 
cession comprises the interest not only 
in the land of the grove but also 
the interest in the grove itself.' 1 con- 
sider that in this S. 197. Sub-S. v^) 
also relates to the whole interest of 
the groveholder in the grove and in 
the groveland. and that in the case 
of a transfer by ejectment an eject- 
ment under S. 84 is in regard to the 
groveland and also in regard to the 
crrovc I consider that in this inter- 
pretation the Agra Tenancy Act is m 
harmony with the Transfer of Proper- 
ty Act. In my view a holding must 

include the improvements which are 

executed on the holding. In S. 3 (11) 
(c'; it is stated that the planting ot 
trees is an improvement on a hold- 
ing if it is consistent with the pur- 
pose for Avhich it teas let In the pre- 
sent case where the land is let for 
the planting- of trees the planting of 
trees is obviously consistent vith the 
purpose for which the land was let, 
and therefore the planting amounts to 
an improvement. I do not consider that 
ivhcn planted the trees can be sepa- 
rated from the holding. In S. 94 there 
is a period fi.ved for the delivery of 
possession under a decree of ejectment, 
the period being not before 1st Ap- 
ril and not after the 3rd 
S. 96 there is a provision as lollous. 

"A tenant against whom a decree or order for 
eiectmont has been passed shall not sell, cut or 
remove any tree upon his holding unless there 
is a contract or local custom entitling him to do 


SO. 


f t 


This section shows that it is intend- 
ed by a decree of ejectment 
holding that the possession of the 
frees Should also go 

fordinglv for the time between t.he 
nassing of the decree and delivery of 
^^s^sfion there is the proviso that the 
tenant may not remove the trees, l 

think therefore that in 

decree for ejectment under S. 84 ot 

the Act passed against a 
this S 96 would operate to prevent the 
groveholder from removing any trees 
before delivery of possession js made 
and when delivery of possession is 
made, what would be delivered Mould 
be not merely the possession of the 
groveland but the jxissession TMso ot 

the grove. ^ 

^iforoncft was made to a ruling re- 


ported in 1931 All 553 '(1), and it 
was argued that under S. 268 the ap- 
peal lay in any case to the District 
Judge and therefore the District Judge 
should have disposed of the suit. But 
if the present suit had been filed in 
the Revenue Court there is no r^son 
to suppose that any plea of jurisdic- 
tion would have been raised or that 
any question of proprietary right would 
have been raised as there is no ques- 
tion of proprietary right raised in the 
plaint. Accordingly it cannot be said 
that S. 2$8 gave the District 
Judge jurisdiction to decide the se- 
cond appeal. My view Hhereforc is that 
the decision of the lower appellate 
Court was correct, and I would allow 
this appeal with costs and restore the 
judgment of the lower appellate Court 
and return the plaint to the plaintiff 
for presentation to the proper Court. 

Sulaiman, C. J.— I concur in the ac- 
tual order proposed, because even un- 
der the amended reliefs as they stand, 
the plaintiff is seeking to maintain his 
right to appropriate the produce of 
the trees, which is tantamount to 
claiming a title in the grove as it 
stands. 1 also agree that as it is not 
clear that if a suit had been filed m 
the Revenue Court, an appeal would 
lain to the District Judge. S. 268 1 9 
therefore inapplicable. But I ani in- 
clined to the view that in the Agra 
Tenancy Act there is a clear distinction 
drawn between what is defined as a 
“groveland*’ and what is defined as a 
“grove ” The word “tenant” as used 
in the Tenancy Act, is certamly very 
wide and includes groveholders and 
Ihckadars as well but the word hold- 
ing” in S. 3 (8) is used m a very 
narrow sense, and it only^ means a 
parcel or parcels of ‘ land, and also 
includes the interest of a thekadar. 
Now the word “land” has been espe- 
ciallv defined in S. 3 (2) as m^^nmg 
land which is let or held for agricultu- 
ral purposes, or as groveland or for 
pasturage. Therefore the holding may 
be a parcel or parcels of land let or 
held as a “groveland. In S. 3 (15) 
“o-roveland” itself is defined as mean- 
ing any specific piece of land ’ha^^g 
trees planted thereon, etc., and the^ 
it is laid down that the trees on such 
land constitute a “grove.” Then m the 
ver>^ sub-section two words ‘ frove- 
land*’ and “grove” have been used, ^d 
the legislature has made it clear tliat 
the specific piece of land having trees 
plan ted thereon is groveland * and tne 

1 Bahadur v. Prabhu Narain Singh, 1931 All 

SRa=132 I 0 805=63 All 63G. 
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trees on such land constitute a grove- 
It follows therefore tliat there is a dis- 
tinction between these two words. 
Groveland means the land on which 
the trees stand and which would there- 
fore according to the definition of 
“holding” be a holding, whereas the 
grove, namely, the trees which stand 
on it, would not be a holding. S. 196 
defines a groveholder as a person to 
whom land has been let or granted 
by a landlord for the purpose of 
planting a grove, or who has planted 
such a grove. It is obvious that, the 
definition of a “grove-holder” is not 
identical with the words “holder of a 
grove,” for the latter words would 
mean the person who owns a grove 
which exists, whereas a groveholder 
may be a person who possesses the 
rights of a grove-holder, although no 
grove has yet come into existence. He 
IS a groveholder if the land has been 
let or granted to him by the landlord 
for the purpose of planting a grove, 
even though he has not yet planted 
such a grove. S. 197 (b) and (c) no 
doubt lays down that the interest of a 
groveholder shall be transferable and 
heritable as land. It is not necessary 
in these sub-sections to make a sepa- 
rate provision for trees because they 
are transferable and heritable as pro- 
perly. Similarly S. 197 (e) provides 

that a groveholder shall not be liable 
to ejectment by his landholder except 
under S. 84 etc. It does not express- 
ly say liable to ejectment from what. 
That has to be gathered from the pro- 
visions of S. 84 under which alone a 
landholder can he ejected. S. 84 pro- 
vides for the ejectment of a tenant 
from his “holding.” The use of 
the word ”ho>ding” therefore in S. 84 
restricts the scope of that section to 
cases of ejectment from a holding, 
and a “holding,” as pointed out 
above, means “groveland.” As the de- 
finition of “grove” stands, a grove 
would not be a holding because it is 
comprised of the trees standing on the 

land and is not the specific piece of 
land itself. 

Again S. 197 MO refers to a 
person who has become a grove- 
holder in respect of land of which he 
is a tenant or grantee, and lays down 
that he shall hold such land as grovc- 
lioldcr in supersession of all subsist- 
ing rights, etc. The Transfer of Pro- 
perly Act, of course, has no application 
to this case because it is not a case 
of transfer of any property in which 
event there may be a presumption 
that things attached to the earth are 


also transferred with the property, but 
S. 3, T. P. Act, points out that im-. 
movable property does not include 
standing timber, growing crops or 
grass, that is to say, the standing tim- 
ber is something distinct, and separate 
from the immovable property itself. It 
would therefore seem to follow that 
the land which has been let to a per- 
son for the purpose of planting a grove 
or on which he^ has planted a grove 
is groveland which is a holding from 
'which the groveholder can be ejected, 
but the trees when they come into 
existence constitute a grove in the 
groveland. The site belongs to the za- 
mindar and has been let to the grove- 
holder, of which he is a tenant. The 
grove has been planted by ,the tenant 
and he should have pro- 
prietary interest in. the trees that 
stand on the land. 

There is however S. 116, Agra Te- 
nancy Act, under which a te- 
nant who has been wrong- 
fully dispossessed by his landholder is 
entitled to bring a suit for compen- 
sation for the dispossession. I agree 
that having regard to the definition of 
“improvement” in S. 3 (11), “improve- 
ment” includes the planting of trees. It 
must therefore be conceded that a suit 
for compensation brought by a grove- 
holder in respect of the trees stand- 
ing on his grove-land from which he 
has been disjxjssessed, can be brought 
under S. 116, Agra Tenancy Act. or 
to be more accurate, the compensa- 
tion can be claimed when a smt un- 
der S. 99 is brought. Now so ""far as 
the claim for the recovery of com- 
pensation for the trees which consti- 
tuted the grove is concerned, there 
being a specific provision for such a 
suit in S. 99 (b) (2), a suit in the 
civil Court would be barred under S. 
230, Agra Tenancy Act. 

The learned counsel for the plain- 
tiff contended before us that a suit 
for the recovery of the specific tim- 
ber is not covered by S. 99, Agra 
Tenancy Act, and is therefore not 
barred by the provisions of the Te- 
nancy Act. No doubt before the new 
Tenancy Act a suit for the recovery of 
possession of a grove as well as for 
compensation for the trees cut away 
by the landholder, or for the rights 
to remove the timber, would liavc 
lain in the civil Court. Under the Agra 
Tenancy Act a suit for recovery of 
groves and for compensation is exclu- 
sively cognisable by the Revenue 
Courts. The question is whether the 
cognizance of the suit for recovery of 
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specific timber also ihas been taken 
away. 

I qiute agree that it would be very 
anomalous to hold that while a te- 
nant can sue in a Revenue Court for 
the recovery of possession of the 
grove and for compensation of the 
trees cut away, he is bound to sue 
in the civil Court if he were to claim 
or remove the timber from the land. 
In order to avoid such an anomaly I 
am prepared to put a more liberal con- 
struction on S. 230 of the Act and 
hold that the granting of compensa*r 
tion by the Revenue Court for the 
trees from which the teiiant has been 
dispossessed is an adequate relief in 
place of the relief for the possession 
of the specific timber standing on the 
land. The explanation to S. 230 pro- 
vides that where adequate relief might 
be granted by the Revenue Court, it 
is immaterial that the relief asked 
from the civil Courts may not be 
identical with that which the Reve- 
nue Court could have granted. It 
would therefore follow that compen- 
sation for the trees can be given by 
the Revenue Court. A suit for the re- 
covery of the actual timber is not cog- 
nizable by the civil Courts because 
adequate relief can be granted by the 
Revenue Court to the tenant who has 
been dispossessed. On this narrow 
ground, I agree that the order of the 
I the lower appellate Court was right. 
K.s. Appeal allowed. 
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KendaTjL, J. 

Mtdlu — Appellant. 

V. 

Emperoi — Opi)osite Tarty. 

Criminal Appeal No. 46 of 1935, Do- 
ciclecl on 27th March 1935, from order 
of Assistant Sess. Judf^e, Budaun, D/- 
11th January 1935. 

Penal Code (I860). Ss. 307 and 32S— Ac- 
cused taking boy away and performing act of 
magic and attacking him in a very savage 
manner— But subsequently attending to him 
carefully and bandaging injuries— Held ac- 
cused was only guilty under S. 325. 

Accused took a boy away aud by practising 
magic on him caused several injuries on his 
body the most serious of which was au incised 
wound on back of neck. But subsequontly he 
bound the injuries and took him back. 

I/eZd:that though there were good reasons 
for believing that accused intended actually to 
kill the boy vet as bo subscquentlly changed his 
mind, ho was entitled to benefit of doubt and 
that the conviction should bo altered from one 
of attempted murder to the less serious ofienco 
of causing grievous hurt, which he 
committed. ^ ^ 


N. Upadlliya and L. W. Clarke — for 
Appellant. 

Govt. Pleader — for the Crown. 

Judgment. — Mullu banya has been 
convicted by the learned Assistant Ses- 
sions Judge of Benares, of an offence 
under S. 307, Penal Code, and sen- 
tenced to seven years* rigorous impri- 
sonment. The story for the prosecu- 
tion, whiclx is an unusual one, has been 
told by the complainant, Chamroo teli, 
a boy of about 17 years of age. The 
date of the occurrence is 11th May 
1934, and Chamroo made statements 
on various occasions as follows. On 
the 14th May, he made a report at 
the tliana, and on the same day he 
made a statement to a Magistrate in 
hospital at a time apparently when it 
was believed that he might die. More 
than three months later he made a 
complaint to a Magistrate on the 28th 
August, and subsequently he made a 
statement in the Court of Session. 
The long delay between the report at 
the thana and the complaint has been 
eating his case, but as a matter of 
believed that the police were mvesta^ 
eating his case, but as ^ a niati^r or 
fact they did not take it up. These 
v^arious statements of Chamroo diner 
in certain details, but the mam story 
is to the following effect. 

Mullu had been acquainted with him 
for sometime and he told him that he 
wished to make “a magric worship 
with him. A few days before the re- 
nort Mullu made a definite appoint- 
ment, telling Chamroo to meet him 
on the following Sunday at noon on 
the pretext of going to a marriage 
party. The two accordingly met at 
noon on the day fixed, and Mullu 
brou^’-ht a tin box with him. They pro- 
ceeded for a considerable distance , to 
a guava grove near Koilaha village, 
wh^h they reached about 5 p. m. Here 
Mullu produced some pan from the 
l 30 x, and gave it to Chamroo after 
muttering some charms over it, and he 
also gave him liquor to dnnk which he 
produced from the same box. Cl^mroo 
became partially intoxicated either as 
a result of the pan or the liquor, and 
Mullu proceeded to perform certam 
operations on him with a dagger. The 
injuries that were actually caused to 
Chamroo have been enumerated in the 
evidence of the Civil. Surgeon, and they 
were mostly skin deep, but one of them 
is an incised would two inches deep 
down to the spine running across the 
base of the back of the neck from one 
side of the spine to the other. Cliarnroo, 
who was not entirely unconscious, 
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strug^gled and received some injuries 
irom the dagger in his hand. He said' 
that when he asked Mullu what he was 
doing, Mullu replied “I am performing 
basi karan, keep quiet.*’ Whether Mullu 
actually succeeded in what he wastry- 
to do is not quite clear. There are* 
discrepancies in the various srtatements' 
made by Chamroo, and according to' 
the first report, Mullu appears to have' 
been discouraged at his resistance ^d 
desisted, and afterwards accompanied 
him home, apologised for what he had 
■done, gave him Sharbat. bound the 
wounded neck, etc. etc. This too ap- 
pears to be wliat Chamroo told the 
Magistrate the same day in hospital. 
In the complaint made several months 
later several details were added. For 
instance, Chamroo spoke about the 
flash of a falling star by which he saw 
two or three men coming to the guava 
grove, on which Mullu fled away. Ac- 
cording to this statement, Mullu did 
-not come back and Chamroo liad to 
make his way home alone. In Court 
•Chamroo stated that a meteor appeared 
in the sky, and that two or three men 
also appeared in the guava grove, on 
seeing whom Mullu fled, but that 
Mullu afterwards returned and apolo- 
<vised bound up Chamroo’s neck, gave 
him sharbat and took him most of the 
way home on an ekka. 

According to the earlier statements 
made by Cliamroo nobodv’^ else met 
either him or Mullu, but as these 
statements are rather short and sket- 
chy. it is of course quite possible that 
a number of details have been left out. 
In the Court of Sessions some wit- 
nesses were produced whose state- 
ments, if true go some way to support 
Chamroo’s evidence. There is a tailor 
Ttamed Gobardhan. who testified that 
Chamroo and Mullu came to his shop 
in order to get a shirt for Clxamroo. 
According to Chamroo, the shirt was 
wanted for the wedding, but as it ap- 
pears that the wedding was merely a 
pretext and that both Chamroo and 
Mullu knew that the real object of 
their journey was to perform the man- 
tras, it is not clear why a special shirt 
was necessary for the occasion. How- 
ever that may be, the trial Court has 
believed Gobardhan’s evidence, and it 
docs show tliat Mullu and Chamroo 
went off together on that day. Khushi 
Ram. another witness who has been 
believed by the Court, states that he 
met Cliamroo and Mullu as they ivere 
leaving the city in an ekka. Bechan, 
the ekkawala, stated that he drove the 
tivo on his ekka, that he saw blood on 


Ohamroo’s shirt and that he heard 
Mullu apologising to Chamroo and saw 
■him giving him a watch. This ekkawala 
‘has also been believed by the Court, 
but it seems to me very unlikely 
that he would have been allowed to 
overhear this very confidential conver- 
sation, and as it was shown in^ cross- 
examination that he is not a licensed 
ekkawala, I do not think that much 
reliance can be placed upon 'his state- 
ment. All these witnesses are open to 
the objection that they were not named 
in the first report or in the statement 
made to the Magistrate shortly after- 
wards. and although Chamroo’s expla- 
nation that he had left everything to 
the police may account for the fact 
that the witnesses were not named 
until a very late date, it does un- 
doubtedly detract from the value of 
their evidence. 

It does not appear, that it is neces- 
sary to depend on their evidence at 
all. The statement made by Chamroo 
himself is not one that could have been 
invented by a boy of his age and in- 
deed it is not one that is likely to 
■have been invented by any one. The 
injuries that have been testified to by 
the Civil Surgoon correspond with those 
wbich Chamruo says were caused by 
Mullu with his dagger. A report was 
made two or three days after the inci- 
dent, and seeing that Chamroo was 
very severely injured, it is hardly to be 
expected that he would have been able 
to make a report much earlier than 
this. The Civil Surgeon said that the 
first injury namely the incised wound 
across the back of the neck, would 
have caused Chamroo’s death if it had 
been a little deeper, and he was as 
a matter of fact kept in hospital as 
a petient for about three weeks. 

The defence of MullU was that the 
whole story of Chamroo was a concoc- 
tion and that he must have received 
his injuries in some fight about a 
woman. He further said that the comr- 
plaint had been made against him be- 
cause of some enmity, but as the learn- 
ed Judge has pointed out, there is no 
real foundation for the story of enmity. 
The defence therefore does not really 
amount to more than the usual defence 
where a person lias been named by 
the victim of a serious assault. Such 
a person is expected to name the right 
assailant, and therefore the defence is 
that the victim \vas really attacked in 
circumstances which he is ashamed to 
disclose. I have no doubt tlierefore 
that the Court was perfectly justified 
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in believing the evidence of Chamroo in 
the main. 

The question of whether the offence 
was one under S. 307, Penal Code, is 
open to doubt. It appears to be quit^ 
likely that Mullu intended to kill 
Chamroo or at any rate knew that he 
Avas likely to cause his d^th. The 
very nature of the first injury is an 
indication of this. Chamroo further has 
said that Mullu intended to kill hun, 
and the Judge has remarked that it 
is a Avell-kno\yn proverb in Urdu that 
magic acts well on the skull of a teli. 
As it has been proved that the object 
of Mullu in taking Chamroo away was 
to perform some act of magic and as 
Chamroo is a teli and he Avas attacked 
in a very savage manner, it appvears 
therefore that there are some good 
reasons for bclieA'ing that Mullu in- 
tended actually to kill Cliamroo. On 
the other hand, it is not by any means 
clear Avhy if such Avere his intention, 
he did not carry it out. Apparently 
’there Avas nothing to prevent him from 
I doing so. Yet Ave find that he brought 
Chamroo home and attended to him 
carefully, and in short did all in his 
power to make reparation for the in- 
juries that he had caused. Either there- 
fore ho had fulfilled his purpose Avith- 
out killing Chamroo, or else he had 
lost his ner\'e or fallen under the in- 
fluence of a sudden fit of remorse be- 
fore he carried his intention further. 
Whichever of these explanations may 
be the correct one, I think it is neces- 
sary to give him the benefit of the 
doubt on this point at any rate, and 
to alter the conviction from one of 
attempted murder to the less serious 
offence of causing grievous hurt, Avhich 
he undoubtedly committed and Avhich 
in the circumstances calls for a some- 
Avhat reduced sentence. I alter the con- 
viction to one under S. 325, Penal 
Code, and reduce the sentence from 
seven years rigorous imprisonment to 
five years’ rigorous imprisonment. As 
the appellant is on bail, he will surien- 

der to his surety. 

< 5 ^ Conviction Altered. 

A. I. R. 1935 Allahabad 616 

Thom and Iqbal Ahmad, JJ. 

Baqa Ullah Khan and oi/icra— Plain- 
tiffs — Appellants. 


V. 

Ghulam Siddique Khan and others — 
Defendants — Respondents. 

First Appeal No. 16 of 1931. De- 
cided on 6th February 1935, from deci- 
sion of Sub-Judge, Aligarh, D/- 24tb 
October 1930. 


(a) Deed— Construction — Document must 
be read and construed as a whole. 

A document must be read and construed as a 
whole and due and legitimate^ effect must be- 
given to each and every one of its provisions. 

® [P 618 0 1,2] 

(b) Mussalman Wakf Validating Act- 
(1913), S. 3— For validity of wakf, reserva- 
tion of ultimate benefit for purposes men- 
tioned in S. 3 is necessary— Su^ reservation- 
may be express or implied^ — Held on facts 
there was implied reservation. 

It is essential for the validity of a wakf for 
the maintenance and support of the family, 
children for descendants of the wakif or for the 
maintenance of Avakif during his lifetime, or 
for the payment of his debts out of the rents 
and prodts of the dedicated property, that the- 
ultimate benefit should be reserved for the 
pose mentioned in S. -8. The reservation of the- 

ultimate benefit contemplated by the proviso to- 

S. 3, Wakf Validating Act, can either be mada 
expressly or impliedly. The answer to the ques- 
tion whether the reservation of the ultimate 
benefit for those purposes has been made by a 
deed of wakf must depend on the intention of 
the wakif as disclosed by the deed. Where the 

words “wakf fisabilillah’* have been used and. 
wakf has been created in perpetuity, and tuere- 
is provision for the appointment of themutwallis 
for all time to come and a portion of the usufruct 
of the wakf property has been 
and charitable purposes, and A “ 

contemplation the possible extinction of *1^® 1^“® 
of his descendants who were to be the principal 

recipients of the profits of 

the irresistible conclusion is that \^® 
tended by implication to reserve the ultimate 

benefit for the purposes fiJ'o OU 

A. Jlf. Khrvaja~~iox Appellants. 

S. C. Das, Janaki Prasad and K. -V. 
Jha — foV Respondents. 

Judgment.— One Wilayat Husain 

Khan €x€cut,ed a deed of Avaki on 2otli 
April 1925, and die sole question for 
consideration in the present appeal is- 
Avhether by that deed a valid Avakt 
Avas created in accordance Avith the 
provisions of the Mussalman Wakf Va- 
lidating Act (Act 6 of 1913), and on 
the aiiSAver to that question depends 
the decision of this appeal. After the 
execution of the deed of Avakf Wilayat 
Husain on 10th August 1925, filed a 
suit for the revocation and cancellation 
of the deed and in the altcrn^ive for 
the rectification of the same. The suit 
Avas based mainly on the 
that the execution of the deed '' 
brought about by the exercise o 
due influence on VVilayat j 

Ghulam Siddique Khan, one of ^ cic 

fendants-respondents, and 

there tvas no ultimate de^cation ty 

the deed in favour of 

some pious,, rcligous 

pose, as en]oined by tne pr 

3. Wakf ValidaUng Act, the Avakt was. 
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invalid. It was further stated in the 
plaint that Wilayat Husain intended to 
make provision by the deed for the 
maintenance, amongst others, of his 
nephew Imdad Husain and his descen- 
dants and that, in the event of the 
Court refusing to cancel the deed, pro- 
vision for the maintenance of Imdad 
Husain and his descendants be also 
made in the deed by rectification of 
the same. The defendants to the suit 
were Mt. Taslimunnisa. the wife, and 
Kaniz Fatma. the daughter of Wilayat 
Husain and Ghulam Siddique. the hus- 
band of Kaniz Fatma. and these very 
persons were the principal beneficiaries 
■under the deed of wakf. The suit was 
contested by the defendants and the 
learned Subordinate Judge directed 
Wilavat Husain to appear in person 
oil the date fixed for striking issues. 
“For his examination for elucidation 
of material facts’’ Wilayat Husain did 
not attend in person on the date fixed 
and the Court on 12th October 1925, 
passed an order dismissing the suit 
for default with costs to the answering 
defendants. 

Wilayat Husain died on 13th Janu- 
ary 1930. and the suit giving rise to 
the present appeal was filed on 20th 
March 1930, by the plaintiff-appellants, 
Avho arc the sons of Imdad Husain and 
the grand-nephews of Wilayat Husain. 
In the plaint the validity of the deed 
of gift was assailed on the very grounds 
on which Wilayat Husain had prayed 
for the cancellation of the wakf in 
the suit filed by him. The plaintiffs al- 
leged that the execution of the deed 
of wakf was brought about by the 
exercise of undue influence on Wila- 
yat Husain and that as there was no 
ultimate dedication in favour of the 
poor or for some n'ligious, pious or 
charitable purpose, the wakf was in- 
valid. 

Kaniz Fatma had died in the life- 
time of Wilayat Husain and the de- 
fendants to the present suit Avere Ghu- 
lam Siddique and *Mt. Taslimunnisa. 
Both the defendants contested the suit. 
They denied the allegation of the 
plaintiffs about the exorcise of undue 
influence and maintained that the wakf 
was valid. They also pleaded that the 
order of the Subordinate Judge dated 
12th October 1925. dismissing the suit 
filed by Wilayat Husain operated as 
res judicata and was a bar to the pre- 
sent suit in view of the provisions of 
O. 9. R. 9. Civil P. C. 

The learned Subordinate Judge up- 
held the contention of the defendants 
that O. 9, R. 9, Civil P. C., was a 


bar to the suit. He- however held that 
“the ultimate benefit” was not, by th& 
deed, expressly or impliedly reserved 
for the poor or for any other purFK>se 
recognised by the Mohamedan Law as 
religious, pious or charitable purpose- 
of a permanent character, and, as such, 
the wakf was invalid. But. in view of 
his finding that the dismissal of the 
former suit was a bar to the present 
suit, he dismissed the suit. In appeal 
before us the learned counsel for th-e 
plaintiffs-appeliants has contended 

that the learned Subordinate Judge 
Avas Avrong* in holding that O. 9, R., 
9, Civil P. C., Avas a bar to the suit. 
There is a considerable force in th^is- 
contention but, as Ave are of the opi- 
nion that the Avakf created 'by the 
deed Avas valid and the plaintiff’s suit 
must fail on the merits, we refrain, 
from expressing an opinion on the 
point. 

The deed of Avakf is couched in plairr 
and simple language and is mostly free 
from legal technicalities. It begins 
Avith a recital of the fact that Wilayat 
Husain, the Avakif, is the owner of the 
properties covered by the deed. It is. 
then stated that the Avakif has a 
daughter Kaniz Fatma and a Avife 
Taslimunnisa and that he is anxious 
to make a Avakf of his entire proper- 
ty in the name of God (Fi-Sabi-Lil- 
lah) for the sake of maintenance of 
himself, his Avife and daughter and al- 
so witli a A'icw to obtaining the bless- 
ings of the nc.xt Avorld so that he may 
be receiving blessings after his death. 
The deed then goes on to 

provide that the Avakf had 
made a. wakf alal-alad and 

a wakf fi-sabi-liallah in perpetuity and 
for ever and that he had no pro- 
prietary rights left in the property and 

that he had removed his proprietary 
possession and entered in, possession of 
the same in the capacity of a mut- 
Avalli. Then follows the provision as to- 
the line of mutwallis. The wakif A\as. 
to lie the first mutwalli a.nd ho reserved 
to himself the right of appointing any 
person as inutwalli in his lifetime in 
his ])lacc. -\fter the Avakif’s death Ka- 
niz Fatma was to bo the mulwalli of 
the dedicated property and after her 
death the male and the female issues 
of Kaniz Fatma Avere to be the mut- 
wallis in succession. Power Avas how- 
ever reserved to Kaniz Fatma to ap- 
point iCi her lifetime any of Jicr descen- 
dants as mutwalli. In the ev'cnt of the 
extinction of tlie line of Kan.iz Fatma, 
Ghulam Siddique Khan or his dcsccn 
dants or his nearest relations Avero to 
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Kkndall, j. 


Kunioar Sen — Applicant. 

V. 

Empero'i — Opposite Party. 

Criminal Revn. No. 132 of 1935, Deci- 
ded on 4th April 1935, from order of 
S'es 3 . Ju4ge, Favrukhabad, D/- 19th No- 
vember 1934. 

(a) U. P. District Boards Act, (1922), S. 
126 (2) — Person called upon to answer ques- 
tions orally pul, not answering them 
fully— Held he was not guilty under Penal 

Code (1860), S. 179. 

Where a person is called upon to answer cer- 
tain questions under S. 126, District l^ards 
Act, put to him orally, he is not legally bound 
to answer the questions truthfully and he can- 
not be convicted under S. 179, I. P. C.,^ on 
ground that he did not answer the questions 
truthfully, (P 620C2) 

(b)U. P. District Boards Act, (1922)— 
Penal clauses should be strictly inter- 

preted, . 

It is necessary to interpret the penal clauses 

of the District Board Act very strictly and not to 

allow any latitude to the prosecution. 

[P 620 0 2J 

Panna Lai, Vishtva Mitra and Balu 
Bam Avasthi—lov Applicant. 

M. Waliullah—ior the Crown. 

Order— The present applicant was 
convicted by a Magistrate of an of- 
fence under Sub-S. (2), S. 126, Dis- 
trict Boards Act, and fined Rs. 55. 
When he appciiled lo the Sessions 
Judge it was held that S. 126 of tl^^ 
Act did not strictly apply, but that 
the applicant had committed an of- 
fence under S. 179, Penal Code. I he 
circumstances are given sufficiently 
fully in the order of the learned ^Ses- 
, sions Judge. It has been argued in 
appeal that S. 179, Penal Code, docs 
not apply because the applicant was 
not “legally bound to state the triitii. 
The only legal obligation that has been 
suggested to this Court is that re- 
ferred to in S. 126, District Boards 

Act under which: . 

“ The Board mav by written communication 
call upon any person specified 

such information as miy be necessary in order 

“(a) whether such person is liable to pay 

taxes on bis land or property; 

••(b) on what amount he should be assess^, 
“(c) the actual value 

ho occupies and the name of addrees ot tne 

learned Judge has found that 
the applicant was not called upon py 
a written communication to give in- 


formation under this provision, and for 
this reason he held that he could not 
be punished tmder Sub-S. (2). What 
he did find was that the applicant re- 
fused to answer “certain questions put 
to him by the assessing officer orally. 
The learned Judge has not explained 
why the applicant was “legally bo^d 
to answer these questions truthfully. 
No doubt there was a moral obliga- 
tion, and the assessing officer was jus- 
tified by practice in asking the ques- 
tions. But this is not enough to show 
that the applicant ^yas legally ‘bound 
lo answer the questions truthfully. It 
is necessary to interpret the penal 
clauses of the District Boards Act ^ very 
strictly and not to allow any latitude 
to the prosecution and I find that 
there is a distinct gap in> the case for 
the prosecution which has not b€ien 
filled up. The conviction should not 
be allowed to stand. I allow the ap- 
plication, set aside the order of the 
lower appellate Court, and direct 
the applicant be acquitted and that 
the fine, if paid, be refunded. 

K < 5 ^ Application allowed. 
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(Full Bench) 

Sulaiman, C. J., Niamatullah and . 

Rachhpal Singh, JJ. 

Mt. Shalizadi Appellant. 

v. 

Alahh Nath and oi/iers— Respondents- 

Letters Patent Appeal No. 14 of 
1933, Decided on 7th March 1935, ftom 
judgment of Kendall, J., Allahabad, 
D/- l3th February 1933, as reported m 

1933 All. 308. 

(a) Letters Patent (AID. Cl. 10 -Order by 
single Judge under S. 5, Lim. Act, refusing 
to extend time for filing appeal is not judg- 
ment — Limitation Act (1908), S. 5. 

The order of a single Judge dismissing an ap- 
plication under S. 5, Lim. Act, and refusing to 
extend time is not a judgment within the mean- 
ing of Cl. 10, Letters Patent, and accordingly 
no appeal lies from that order : 

ferred. , , 

(b) High Court — Single Judge can decline 

to receive appeal insufficiently stamped 
But where it has been received, he cannot 
subsequently reject it on ground of 
ciency of court-fee — Civil P.C. (1908), S. 149. 

It is open to a single Judge to decline to re- 
ceive the document which is insufficiently 
stamped on the ground that he cannot receive it. 
But where the document has been received and 
has been accepted as having been properly pre- 
sented, a single Judge should not reject tb<> 
document later on, on the ground of insufficiency 
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of court-fees, unless the matter were within the 
jurisdiction of a single Judge. If a Division 
Bench alone can reject the appeal on the ground 
of insufficiency of court’fees then the matter 
should be laid before such a Division Bench. 

[P 6-26 O 1,2] 

(c) High Court — Value of appeal beyond 
jurisdiction of single Judge — He cannot dis* 
miss application for leave to appeal — Civil 

P. C. (1908), O. 44, R. 1. 

A single Judge has no jurisdiction to dismiss 
an application for leave to appeal on the ground 
that it is barred by limitation, if the valuation 
-of the appeal is such that it is beyond his pecu- 
niary jurisdiction. [P 626 C 1] 

(d) Civil P. C. (1908). O. 44, R. 1 — Ap- 
plication for leave without copies of decree 
and judgment — If application is rejected, 
there is no longer any appeal pending. 

Where copies of the decree and the judgment 
are not filed it is impossible to regard the memo- 
randum of appeal as constituting a complete ap- 
peal in itself. In such an event no appeal has 
really been preferred, but only an application 
for leave to appeal has been made. If that ap- 
plication is granted, then there are no further 
requisites, and the applicant would not be 
called upon to furnish copies of the decree and 
Tthe judgment. But if an application is rejected, 
the whole matter falls through, and there is no 
longer any appeal pending before tbe Court. An 
appeal can only be preferred from a decree, and 
when the decree is not filed, no appeal can be 
considered to be pending. Tbe memorandum of 
appeal in such a case must be considered as a 
mere appendix to tbe application and tbe rejec- 
tion of the application puts an end to the whole 
(proceeding. [P 626 C 3] 

S. B. 1j. Gaur — for Appellant. 

G. S. Pathak — for Respondent. 

Sulaiman, C. J. — Three questions 
ha\e been referred to this Full Bench, 
for an expression of opinion by a Divi- 
sion Bench before -which a Letters 
Patent appeal from an order of a 
Sing-lc Judge of this Court dismissing 
an application under S. 5. Limitation 
Act. came up for hearing. On 2nd May 
1932. the appellant filed an application 
in this Court before a Single Judge 
for leave to appeal in forma pauperis 
iind that application, as required by 

O. 44. R. 1 was accompanied by a 
memorandum of appeal containing the 
grounds of objections and also a prayer 
for the appeal being allowed. No 
court-fee was, of course, at that lime 
paid on the memorandum of appeal. 
Both fhc application and the memo- 
randum of appeal were received by the 
learned Judge and registered as a Mis- 
cellaneous Case, and were later on put 
up again before him on 9th May 1932 
with an office report that the applica- 
tion was beyond time. On that date 
the applicant was not present in the 
Court room and her application for 
leave to appeal was rejected. No sepa- 


rate order was passed on the memo- 
randum of appeal treating it as being 
in itself a separate appeal. On 23rd 
May 1932, an application was filed on 
•her behalf by a counsel purporting to 
be under S. 5, Limitation Act, accom- 
panied by an affidavit and praying that 
the delay in the filing of the “appeal” 
be condoned. This application was dis- 
missed by the learned Judge on 13th 
February 1933, after notice to the 
opposite party had been given. The 
learned Judge came to the conclusion 
that at that time there was properly 
speaking no appeal before the (5ourt 
at all. and that therefore he could not 
extend the time. It is from^ this order 
that a Letters Patent appeal has been 
preferred. 

The learned counsel for the appli- 
cant states that the applica- 
tion for extension of time was really for 
extension of time for leave to appeal 
and not for c.xtcnsion of time for thcr 
filing of the appeal, although inadver- 
tently the word “appeal” instead of 
“application” was used in it. The first 
question which has been referred to us 
by the Division Bench is as to whether 
an appeal lies under Cl. 10, Letters 
Patent, from the order passed by a 
Single Judge under S. 5. Limitation 
Act, refusing to extend the lime for 
filing an appeal. 

An appeal would lie if the order in 
question were “judgment” within the 
mcaning of Cl. 10, Letters Patent. It 
lias been held in numerous cases that 
as the Letters Patent were drafted long 
before even the earlier Code of 1882 
was passed, the word “judgment” used 
therein does not mean the judgmcjit as 
defined in the existing Code of Civil 
Procedure. At the same time the word 
“judgment” does not include every pos- 
sible order, final, preliminary or in- 
terlocutory* passed by a Judge of the 
High Court. In several cases the word 
has been given a narrower and more 
restrictive meaning. In 1 All 31 (1). it 
was held that an order remitting issues 
to a Subordinate Court was not a 
judgment. In the case of 11 All 375 
(2). it was laid down that an order 
refusing leave to appeal in forma 
pauperis was not a judgment 
and was not appealable under 
the Letters Patent. It was inci- 
dentally remarked in that case tliat 
an order which is not made appealable 
i£ passed by a lower Court would not 

1. *Begam, (1875-78) 1 

2. Banco Bibi v. Mebdi Husain, (1880) 11 \ll 

375=1889 A W N 70. 
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be a jud^ent -within the meaning of 
the Letters Patent. But that was arough 
rule of interpretation and cannot be 
considered to be an exact definition of 
judgment. In the case of 14 All 226 
(3), it was laid down tliat an order 
directing the amendment of a decree 
passed by a learned Judge of this 
Court was not a judgment which -would 
be appealable under the Letters Patent. 

Similarly in the case of 15 All 359 (4), 
it was held that an order dismissing 
an appeal for default of appearance 
was not a judgment and could not be 
appealed against. 

In the case of 17 All 438 (5) it was 
held that no appeal under the Letters 
Patent would lie from an order of a 
Single Judge refusing an application 
under the Companies^ Act, for exten- 
sion of time for serving notice of an 
appeal under that Act inasmuch as 
tSdTan order would 

within the meaning of Cl. 10. In that 
■ase several cases were referred to 
howin^ that the word “judgment had 
.n internrctcd in a narrower sense. 

' the Sse of 1917 All 325 (6)'. it 
. held that no appeal lay from an 
-r ofusing to set aside a sale under 
SiaiR. 90. On the .other liand. 

of 28 All 414 (7), an appeal 
order refusing to extend time 
' ruSl-5, Limitation Act, was actually 
^.^cd, but the judgment does not 
fii te that any objection was- taken 
half of the respondent th^ the 
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II did not lie, for there is certainly 
■-rence to any such point the 
t It also docs not appear tliat 
.'r case of 17 All 438 (5) was 
- ,re the Bench or considered. 
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Judge rejecting an application to set 
aside the abatement of an appeal. In 
that case one respondent had died on 
13th June 1920, and an application was 
made on 4th January 1921, to set aside- 
the abatement. The Bench took it for 
granted that the appeal abated six 
months after the date of the death of 
the respondent and that the application 
for setting aside the abatement was 
made -within the time prescribed by 
law for such an application. Proceeding- 
on these assumptions, it considered that 
an appeal lay, because the order refus- 
ing to set aside^ the abatement was 
a judgment within the meaning of 
Cl. 10, Letters Patent. In the course 
of the judgment the Bench relied on 
the case of 35 Mad 1 (9), and quoted 
with approval the remark of the learn- 
ed Chief Justice of the Madras High 
Court that the; 

“test seems to me to be Dot what is the form of 
the adjudication but what is its effect in the suit 
or proceeding in which it is made. If its effect, 
whatever its form may be, and whatever may bo 
the nature of the application on which it is 
made, is to put an end to the suit or proceeding 
so far as the Court before which the suit or pro- 
ceeding is pending is concerned, or if its effect, if 
it is not complied with, is to put an end to tho 
suit or proceeding, I think the adjudication is 
a judgment within the meaning of the clause.** 

The Amending Limitation Act, under 
which the period for the application 
for setting aside the abatement was 
reduced to three months had come into 
force on 1st January 1921, but this 
circumstance was apparently overlooked 
at the time. Therefore that case is dis- 
tinguishable as the 'Bench had pro-r 
ceeded on the assump'.ion that the ap- 
plication for the setting aside of the 
abatemeijt was in time, and it is there- 
fore not necessary for us to examine 
the correctness of that decision. We 
would like to point out that the test 
laid do^vn by the learned Chief Justice 
of the Madras High Court is put in 
too wide a language and cannot be 
accepted as laying down the correct 
criterion. This is now particularly so, 
as their Lordships of the Privy Council 
in a later case of 23 A L J 555 (10), 
at p. 558, referring to the L.etters 
Patent of the Bombay High Court re- 
marked: 

“The term judgment in the Letters Patent of 
tbo High Court means in civil cases a decree and 
not a judgment in the ordinary sense.*' 

Of course, their Lordships did not 
mean to lay down that no appeal would 

9. Tuljaram liow v. Alagappa Chettiar, (19X2) 35 

Mad 1=8 I C 340. 

10. Sevak Jeranchod Bhogi Lai v. Dakore Tem- 
ple Committee, 1025 P C 155=87 I C 313=23 
A L J 555 (PC). 
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lie under Cl. 39, Bombay High Court 
letters Patent, from a decree or final 
order. That has been made clear by a 
F\ill Bench of this Court in the case 
of 1933 All 262 (11), but their Lord- 
sliips certainly intended to make it clear 
that the word “judgment” used in the 
Letters Patent is not to be taken m 
its widest scope. No, doubt the Bombay 
High Court in the case of 1917 Bom 14 

(12) , followed in 1924 Bom 399 

(13) , has taken a view in favour of 
the appellant, but a contrary view was 
expressed earlier by a Full Bench, of 
the Calcutta High Court in the case 
of 33 Cal 1323 (14), from which the 
Bombay High Court dissented. That 
Full Bench decision although to some- 
extent doubted in the case of 1929 Cal 
214 (15), has not been overruled by 
that High Court. 

It seems to us that when an appeal 
is filed, which is prima facie beyond 
time and along with it an application 
is made for extension of time under 
S. 5, Limitation Act, there are two 
matters before the Court. The appeal 
on the face of it is barred by time and 
would have to be dismissed unless time 
were extended. The application has to 
be considered on its merits and has 
to be allowed or disallowed. The ap- 
plication must therefore be considered 
in the first instance, and if it is al- 
lowed, the delay is condoned and the 
detect of limitation which would other- 
wise be in the appeal is cured. The 
appeal would then be admitted by a 
separate order. If, on the other hand, 
the time is not extended, then the 
result is that the application for ex- 
tension of time under S. 5 is dis- 
missed, but that does not involve an 
automatic dismissal of the appeal it- 
self although undoubtedly the appeal 
would in the long run have also to be 
dismissed by a separate order. It may 
be that an application for extension 
of time under S. 5 is in some cases 
cognizable by a Single Judge, while 
an appeal, although barred by time is 
co^iizable by a Division Bench, in 
which event the Single 'Judge would 
merely dismiss the application for ex- 
tension of time leaving the appeal to 

11. Sital Din v". Anant Ram, 1983 Xll 262=142 I 
! C 331=55 All 326 (FB). 

12. Baracbandra Gangadbar v. Mabadev Motesb- 
■war, 1917 Bom 14=14 I C 913=42 Bom 260. 

13. Nagindas ^loti Lai v. Nilaji, 1924 Bom 399= 
80 I C 862=48 Bom 442. 

14. Gobinda Lai Das v. Sbiba Das Chatterjoe, 

(1906) 33 Cal 1323=3 C L J 545=10 OWN 
986. > 

15. Brojo Gopal Uoy v. Amar Chandra, 1929 Cal 
214=114 I C 88=56 Cal 135 (FB). 


be dismissed formally by a Bench 
two Judges. The two matters there- 
fore are undoubtedly distinct and sepa- 
rate. and it is impossible to say that 
the order passed on one application 
necessarily involves the dismissal of the 
appeal itself. 

The present case however has arisen 
out of an application for leave to ap- 
peal which was barred by time. The 
learned counsel for the respondent 
urges before us that there was, in fact, 
no app^l filed at all, but only an 
applicationj and the memorandum of 
appeal which accompanied it was an 
appendix or an annexure to it and was 
not any separate document which could 
be entertained independently of the ap- 
plication and that accordingly since the 
application itself was dismissed, this 
second document fell through and no 
document which can be treated as an 
api>eal is now in existence. This is 
the view which appears to have apf 
pealed to the vlearned Judge of tMai' 
Court who dismissed the application obr 
13th February 1933- ' 

There is a distinction drawn betweCft^ 
the institution of a suit by 
and the filing of an appeal by’a^'^eWJo 
who is unable to pay the feel 
for the memorandum of appeal, 

O. 33 there is only one 
which is required to be filed"; 
that application is allowed, th^s 
R. 8, it is to be numbered and 
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it IS proved that the person claiming 
to be the legal representative was pre- 
vented by any sufficient cause from 
continuing the suit, the Court shall 
set aside the abatement and dismissal 
upon such terms as to costs or other- 
wise as it thinks fit. and it is provided 
that provisions of S. 5. limitation Act, 
would apply to applications for the 
setting aside of the abatement. On 
the other hand. S. 5. Lirnitation Act. 
provide? that an application may be 
admitted after the period of limita- 
tion prescribed therefor, when the ap- 
plicant satisfies the Court that he had 
sufficient cause for not preferring the 
appeal within the period fixed. Thus 
there is a distinction in S. 5 and even 
where sufficient cause is shown, the 
Court has a discretion ’in not allo\yuig 
the application to be filed beyond time, 
although, of course, such discretion has 
to be exercised judicially and^ reason- 
ablv. lliit the extension of time is a 
matter of concession or the indulgence 
to the applicant who has come late 
and cannot be claimed as of a ri^t. 
The reason ob\ ir)Usly seems to be that 
5n a rase of limitation the person 
to be knowing the period prescribed 
by law for prefering an appeal and 
he should take sufficient care and pre- 
caution to see that through no accident 
that period expires; whereas in cases 
rd abatements, a person may be en- 
tirely unaware of the death of his 
op]')onent, in which case if he pro\cs 
to the satisfaction of the Court that 
he was prevented by sufficient cause 
from conlinuing the suit, the 
has no discretion, but to set aside 
the abatement or dismissal. 


ll follows accordingly that where the 
Conrt has sonic discretion in the mat- 
ter and allows an appeal or application 
lo be filed beyond time as a matter ot 
< oiiccssion on being satisfied that there 
is sufficient cause for thc^ delay, it is 
not reallv deciding the rights 
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4 

of prosecution, dismissal on non-pay- 
ment of costs of printing,^ translation, 
etc., or on failure to furnish security. 
To hold this would be going against 
several decisions of this Court. We 
are therefore of opinion that the order 
of the learned Single Judge dismissing 
an application under S. 5, Limitation 
Act, and refusing Jo extend time is 
not a judgment within the meaning of 
Cl. 10. Letters Patent, and accordingly 
no appeal lies from that order. 

The second question referred to us 
is whether in spite of an order reject- 
ing the application for leave to appeal 
in forma pauperis, an appeal is deemed 
to be still pending so long as it is 
not rejected for being insufficiently 
stamped or is dismissed on the ground 
of limitation. In the present case it 
so happened that the applicant filed 
not only the memoi'andum of appeal 
along with his application for leave 
to appeal, but also filed certified copies 
of the decree and the judgment. It 
was therefore possible to treat his 
memorandum of appeal as an appeal 
preferred, but without payment of pro- 
per court-fees. 

Before 1908, the view which prevailed 
in this Court as a result of the Full 
Bench decision in the case of 12 All 
129 (16\ was that when a document 
which is insufficiently stamped is filed, 
it is a wholly invalid document, which 
cannot be treated as an appeal at all, 
and accordinglv as the court-fee 
had not been paid, it is not any memo- 
randum of appeal which can be con- 
sidered. On the other hand, some ot 
the other High Courts took a con- 
trary view and held that it was open 
to the Court to rectify the defect. 
Accordingly in the new Code S. 149 
was added under .which express provi- 
sion has now been made conferring 
power on a Court where the whole or 
any part of any fee prescribed for any 
document by the law for the time be- 
ing in force relating to court-fees has 
no*t been paid, to exercise its discre- 
tion at any stage, and allow the person, 
by whom such fee is payable to pay 
the whole or part as the case 
may bo of such court-fee, and upon 
such payment the document in res- 
pect of which such fee is payable is to 
have the same force and effect as if 
such fee had been paid in the first 
instance. This enactment undoubtedly 
has the effect of superseding the view 
expresed in the Full Bench case of 
this Court. The document th erefo re 

16 Bal Karan Rai v. Gobind Natb Tiwari,(1890) 

* 12 All 120=1890 A W N 39 (FB). 
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which does not bear the full court- 
fee, IS not necessarily a mere nullity 
and waste paper, which cannot be 
looked at and dealt with at all. Thus 
although the document is defective, its 
can be cured if the Court exer- 
cises Its discretion in favour of the 
person from whom fee is payable; and 
once the fee has been allowed to be 
paid, the document has the samie efiFect 
as if the fee had been paid at the 
time when the document was filed. In 
view of this addition in the Code, a 
Bench of this Court in 1918 All 194 
(17), laid down that the rejection of 
an application under O. 44, R. 1, Civil 
P. C., for leave to appeal as a pauper 
is not the rejection of the appeal itself 
and^ it is therefore no ground for re- 
jecting a subsequent application for 
permission to pay the full court-fee on 
the appeal. This case has not so far 
been dissented from by any other Divi- 
sion Bench, and we are of the opinion 
that it laid down the correct law, if 
it be assumed that in that case the 
appellant had filed copies of the de- 
cree and the judgment along with the 
memorandum of appeal. If however 
copies of decree and judgment arc not 
filed at all, then the position is dif- 
ferent and will be discussed under the 
next head. 

So far as the deficiency in the am- 
ount of court-fee paid is concerned, the 
position seems to be this. The learned 
Judge before whom it is sought to be 
presented may decline to receive the 
appeal altogether on the ground that 
it is insufficiently stamped. He would 
be perfectly justified in doing so in 
view of the provisions of S. 6, Court- 
fees Act, under which no document 
of any kind chargeable in the first 
or second schedule of the Court-fees 
Act. shall be filed, accepted or re- 
corded in any Court of Justice or shall 
be received or furnished by any public 
officer unless in respect of such docu- 

. ment the court-fee has ' been paid in 
full. It is therefore open to a Single 
Judge to decline to receive the docu- 
ment which is insufficiently stamped on 
the ground that he cannot receive it. 
But where the document has been re- 
ceived and has been accepted as hav- 
ing been properly presented, a Single 
Judge should not reject the document 
later on, on the ground of insufficiency 
of court-fees, unless the matter were 
wdthin the jurisdiction of a Single 
Judge. If a Division Bench alone can 
reject the ap^al on the ground of 

17. Mahammad Parzand Aii~^ K^bat~Xli 1918 
All 194=45 I C 20=40 All 381. 

1935 A/79 & 80 


insufficiency of court-fees, then the 
matter should be laid before such a 
Division Bench. 

The third question is whether a 
Single Judge has jurisdiction to reject 
a memorandum of appeal on the ground 
of deficiency in the amount of court- 
fees paid, or dismiss it on the ground 
of limitation, when the memorandum of 
appeal is not separately filed, but mere- 
ly accompanies the application for leave 
to appeal in forma pauperis. The ans- 
wer in the first instance depends on 
an interpretation of the words “a 
motion for the admission of an appli- 
cation*’ in Chap. 1, R. l, sub-R. (12) 
of the Rules of this Court. The learn- 
ed advocate for the respondent relies 
on these words and contends that a 
motion to admit an application is dis- 
tinct from the application itself and 
that inasmuch as such a motion is 
cognizable by a Single Judge, the lat- 
ter has jurisdiction to disallow the 
rnotion which means that he has juris- 
diction to dismiss the applicaiion itself 
at the very outset. On the other hand, 
the learned counsel for the appellant 
relies on sub-R. (10). R. 1 and urges 
that an application under O. 44, R. 1, 
Civil P. C., for perniission to appeal 
in forma pauperis can be entertained 
by a Single Judge, only when the ap- 
peal would be within his jurisdiction 
and not othenvise, and that, therefore 
the learned Judge should not have dis- 
missed this application. 

There is no doubt that there is a 
distinclion between the two expressions 
“motion to admit an application” and 
“an application” ..in R. 1 of our Court. 

rule intends is that even 
though the application itself may be 
cognizable by two Judges and that 
therefore it could not be dismissed un- 
^^ss It was put up and considered by 
a Bench of two Judges, it may be 
admitted by a Single Judge sitting 
alone. A motion to admit such an 
application can be made before a Single 
Judge and he can admit it; but this 
does not imply that he can also reject 
the application. If he is of opinion 
that the applicant has made out a 
pnma facie case, and the application is 
fit to be admitted, he may admit it. 
But if on the otlicr hand, he is doubtful 
and does not consider that the appli- 
cation should be admitted, he has no 
power to reject it. but should order it 
to be put up before a Bench of two 
Judges, which would then finally con- 
sider whether the application should 
be admitted or rejected. Sub-R lo 
restricts the jurisdiction of a Single 
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Judge to dispose of an application 
under O. 44, R. 1, Civil P. C., for 
permission to appeal in forma pauperis, 
to only such cases in which the appeal 
itself would be within his jurisdiction 
and does not authorise a Single Judge 
to dismiss an application for leave to 
appeal in forma pauperis, for instance, 
first appeal, which can be heard and 
disposed of by a Bench of two Judges 
only. We are therefore of the opinion 
that the present matter was one which 
was exclusively cognizable by a Divi- 
sion Bench, and the application for 
leave to appeal in forma pauperis could 
not liave been dismissed by a Single 
Judge sitting alone, although it could 
have been admitted by him. We are 
therefore of opinion that a Single 
Judge would liave no jurisdiction to 
dismiss an application for leave to ap- 
peal on the ground that it is barred 
by limitation, if the valuation of tluj 
appeal is such that is is beyond his 
pecuniary jurisdiction. 

Where however copies of the decree 
and the judgment are not filed, it is 
impossible to regard the memorandum 
of appeal as constituting a complete ap- 
peal in itself. In such an event no 
appeal has really been preferred, but 
only an application for leave to appeal 
has been made. If that application is 
granted, then there are no further re- 
quisities, and the applicant would not 
be called upon to furnish copies of 
the decere and the judgment. But if 
the application is rejected, the whole 
matter falls through, and there is no 
longer any appeal pending before the 
Court. An appeal can only be perferred 
from a decree, and when the decree is 
not filed, no appeal can be considered 
to be pending. The memorandum of 
appeal in such a case niust be con- 
sidered as a mere appendix to the ap- 
plication and the rejection of the ap- 
plication puts an end to the whole 
proceeding. These are our answers to 
the three questions referred to us. 

K s Question answered. 
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Mohammad Ahrai — Defendant— Res- 
pondent. 

Second Appeal No. 259 of 1933, Deci- 
ded on 7th March 1935, from decision 
of Addl Sub-Judge, Moradabad, D/- 16th 
November 1932. 


•Mohammad Abrar 193S 

Legal Practitioner — Counsel's power to 
make admission in or refer to arbitration or- 
compromise suits explained. 

A counsel’s powers to make admissions in or 
refer to arbitration or compromise suits in. 
which he is instructed are as follows: (1) A 
counsel has authority to make admissions in 
Court on behalf of his client on matter of fact- 
relevant to the issues in the case in which he i» 
engaged. Admissions on questions of law would 
not bind the client. (2) A counsel has authority 
to confess judgment, withdraw or compromise,, 
or refer to arbitration the suit in which he is- 
instructed if his doing so is for his client's ad- 
vantage or benefit even though he has no ex- 
press authority from his client. (3) A Counsel 
cannot without express authority agree to com- 
promise or refer to arbitration matters uncon- 
nected with the subject matter of the suit in 
which he is instructed. (4) Where in the course- 
of a suit a counsel makes an admission as to^ a 
collateral matter, or gives up a doubtful claim 
which is not a subject matter of the suit, there 
is a presumption that the counsel acts under- 
instructions if the admission or the giving up of 
the doubtful claim is for the benefit of the client. 
(5) It is a question of fact in each case whether 
the counsel acts under instructions when he 
compromises or refers to arbitration matters not 
involved in the suit and the Court on a con- 
sideration of the probabilities and the circum- 
stances of the case can find that the counsel act- 
ed on instructions even though there is uo- 
direct evidence on the point. (6) A counsel has 
no power to make an admission in, or compro- 
mise or refer to arbitration, a suit if ho is in- 
structed not to do so, without express authority 

from his client: 1927 Mad 852, Foil. 

[P G27 O 1, 2] 

Mulchtar Ahmad— Appellant. 

Mushtaq Ahmad — for Respondent. 

Judgment. — This is a plaintiff's ap- 
peal and arises out of a suit brought 
by her against the defendant-respon- 
dent for the cancellation of the com- 
promise and the decree dated 24tb' 
March 1930, passed thereon and for 
the hearing of suit No. 433 of 1929,. • 
from the stage in whidi it was oa 
24t'h March 1930. The plaintiff’s case 
was tliat she had instituted a suit 
(No. 433 of 1929), against the defen- 
dant for an injunction restraining the. 
defendant from flowing water, in the 
Court of the Munsif of Moradabad, on 
4th September 1929. 24th March 1930' 
was fixed for final disposal. The plain- 
tiff alleged that she was a pardanashm 
lady and her son Naqiuddin was look- 
ing after the case under her instruc- 
tions. On 24th M^ch 1930, in tlie 
absence of the plaintiff, the compro- 
mise in suit was filed in the case wi^- 
out her knowledge and information. On. 
the basis of the compromise her suit 
was struck off and a decree passed. 
The defendant contended tliat the com- 
promise was entered into with the 
Icnowledge, information and consent or 
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the plaiiitilT. The compromise has been 
sig:iied by the plaintiff’s counsel on her 
behalf. It does not bear the plaintiff’s 
signature. 

The only point for consideration is 
whether the compromise is valid and 
binding on the plaintiff. The compro- 
mise relates to certain matters which 
are outside the scope of the subject- 
imatter of the suit (suit No. 433 ot 
1929), in which it was made. There 
.are numerous cases, English and Indian 
Ion the question of a counsel’s powers to 
make admissions in or refer to arbitra- 
tion or compromise suits in which he 
IS instructed. The following proposi- 
tions are deducible from them: see 1927 
Mad 852 (1): (1) A counsel has autho- 
rity to make admissions in Court, on 
behalf of his client on matters of fact 
relevant to the issues in the case in 
which he is engaged. Admissions on 
questions of law would not bind the 
I client. (2) A counsel 'has authority to 
confess judgment, withdraw or compro- 
mise. or refer to arbitration the suit 
jin which he is instructed if his doing 
so is for his client’s advantage or bene- 
fit even though he has no express 
authority from his client. (3) A coun- 
sel cannot without express authority 
agree to compromise or refer to arbi-^ 
tration matters unconnected with the 
j subject-matter of the suit in which he 
is instructed. (4) Where in the course 
of a suit a counsel makes an admis- 
sion as to a collateral matter^ or gives 
up a doubtful claim which is not a 
subject-matter of the suit, there is a 
presumption tliat the counsel acts un- 
der instructions if the admission or 
I the giving up of the doubtful claim 
I is for the benefit of the client. (5) It 
I is a question of fact in each case whe- 
jther the counsel acts under instructions 
jwheii he compromises or refers to arbi- 
tration iruitters not involved in the suit 
and the Court on a consideration of 
the probabilities and the circumstances 
of the case can find that the counsel 
acted on instructions even though there 
is no direct evidence on the point. 
(6) A counsel has no power to make 
an admission in, or compromise or refer 
to arbitration, a suit if he is instructed 
not to do so, without express authority 
from his client. 

In this case, the compromise relates 
to certain matters which were not in- 
\olved in the suit. The question there- 
fore is whether the compromise was 
made with the authority of the plain- 

1. Muthiah Chettiar v. Miithu K. R. A. R. 

Karnppan Cbetti, 1927 Mad 852=105 I C 5= 

50 iNliid 78C. 


tiff. As stated above, it is a question 
of fact. Both the Courts below liave 
on evidence come to a definite finding 
that the compromise was read out and 
explained to the plaintiff by the plain- 
tiff’s own son Naqiuddin, who, accord- 
ing to plaintiff’s o^vn admission, was 
looking after her suit under her ins- 
tructions. She gave her consent, to the 
compromise after it had been read out 
and it was after her consent that the 
compromise was filed in Court. The 
learned Additional Subordinate Judge 
has observed: * r»i 

“Abdul Rahman and Mohammad Husain ‘who 
are related to the parties have been produced ae 
witnesses by the defendant and support his 
case, that the plaintiff Knew and had given her 
consent to the compromise. The trial Court has 
believed this evidence and I think from the 
record it is borne out that the plaintiff knew 
about the compromise. It is not plaintiff’s case 
that she was unable to understand any of its 
terms or that there was any misunderstanding 
about the terms of the compromise. Her case is 
total want of all knowledge about the compromise. 
Mohammad Naqi has not been produced by the 
appellant. I agree with the trial Court that the 
plaintiff knew about the compromise which was 
filed with her permission.” 

1 1930 P C 158 (2), a pardanashin 

lady was kept fully informed through- 
out of all various stages of the negotia- 
tions of compromise and was fully and 
intelligently aware that the advocate 
engaged was clothed with authority to 
compromise the suit on her behalf and 
was, in fact, exercising his authority. 
It 'vas held that it could not be said 
that the lady^ had not been proved 
to have authorized the ag'reement. 

In the face of the concurrent findings 
of both the lower Court.s that the com- 
promise was made with plaintiff’s ex- 
press consent the plaintiff has no case 
There is no force in the appeal. It 
IS therefore ordered that flie appeal 
be dismissed with costs and the decree 
of the lower Court be confirmed. Per- 

mi5si9n to file a Letters Patent appeal 
IS rejected. 


K.S. 


Appeal dismissed. 


2. Sourendra Nath v. Tarubala Dasi, 1930 P G 
1|8=123 I C 545=57 I A 133=57 cl^ fgil 
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Deep Chand and Apidicants 

v. 


Dm peror— Opposite Party. 

Criminal Ref. No. 1031 of 1934 

cided on Gth February 1935 frnrr, 

of Ses3. Judge, Saharanpur. D/- 12th 
vember 1934. No- 
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(a) Criminal P. C. (1898), S. 256— Charge 
framed — Prosecution witness summoned to 
appear for cross*cxamination— All accused 
represented by different counsel — One of 
them leading cross-examination and others 
helping him by suggesting questions to be 
asked— If no question is asked on behalf of 
one of accused who is present inference is 
that he did not want to do so 

After framing of charge the prosecution wit- 
nesses were summoned to appear for cross-ex- 
amination. The accused were represented by 
several different lawyers. One of these lawyers 
led the cross-examination and the others helped 
him in suggesting quesiicns to be asked. 

Held: that if no questions were asked on be- 
half of some of them, the only conclusion that 
can reasonably be drawn from the circumstances 
would he that they did not want to ask thocn 
questions. [P 628 C 2] 

(b) Criminal P. C. (1898). S. 537— Irregu- 
larity in chorge sheet— No prejudice caused 
— Irregularity is cured. 

Where charge-sheet simply charges the accus- 
ed with lioringand voluntarily causing simple 
butt without explaining what rioting means 
but such irregularity has not prejudiced the ac- 
cused who are represented by lawyers, the ir- 
regularity is cured. [P ^29 C IJ 

K. X>. for Applicants. 

Saila Nath Muherji and Mushtaq 
Alnnad — for Oppsite Party. 

/Ust. GovL Adtocalc—iov the Crown. 

Order.— These two references liave 
been made by the learned Sessions 
Judge of Saharanpur, for the purpose 
of having the conviction of five persons 
set aside, and a retrial ordered, on the 
ground that the order of the Magis- 
trate is not maintainable because or 
certain illegalities. The facts arc brief- 
ly given in the order of reference. 

It is said in the first place that 
two of the accused persons, Dip Chand 
and Hulas Cltand. were not given an 
opportunity to cross-examine the pro- 
.see ut ion witnesses, and that the Court 
did not therefore observe the provi" 
sions of S. 256, Criminal P. C. The 
record shows that the accused were 
charged on 7th July 1934, the 

prosecution witnesses were recalled tor 
cro«:s-exainir.ation including the com- 
plainant and that the coinplainant was 
kamined and cross-examined on he 
13th and 14th and 

prosecution witnesses on the 20lh July. 
The accused were represented by seve- 
ral different lawyers, and the explana- 
tion of the Magistrate shows that one 
of these lawyers led the cross-examina- 
tion and the others helped him in sug- 
gesting questions to be asked, i ne 
judge however has found that these 
two accused persons filed an affidavit 
to show that they did not get an 
Opportunity lo cross-examine several ot 
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the prosecution witnesses, the explana- 
tion must be that 

“inadvertently these accused were not asked to 
cross-pxamine the prosecinion witnesses and 
neither any cross-examination on their behalf 
was done nor their statement thit (hey did not 
want to cross-examine the prosecution witnesses 
was recorded.” 

The occasion when the Court is ob- 
liged to ask the accused whether he 
wishes to cross-examine any and if so, 
which of the witnesses for the prosecu- 
tion, is after the charge has been 
drawn, and there is no doubt that in 
the present case the accused were ask- 
ed and the witnesses were summoned 
to appear in Court for the purpose 
of cross-examination. It is also cl^r 
that they were cross-examined during 
several days at considerable length. 
The two accused. Dip Chand and 
Hulas Chand, were no doubt present 
during the whole of these nrorcedings 
and so was their lawyer. If no ques- 
tions were asked on their behalf the 
only conclusion that can reasonably 
be drawn from the circumstances 
which I have described above is that 
they did not want to ask those ques- 
tions. There is certainly notliing to 
show that they requested the Court 
to be allowed to ask questions and 
that the Court refused to allow them 
to do so. They must have been pre- 
sent when the questions which were 
asked by the other counsel had been 
answered and the cross-examination 
had been finished; and if they still . 
wished to ask further questions. I have 
no reason whatever to suppose that 
the Court would have prevented them 
from doing so. It has been suggested 
that the Magistrate had no right to 
discharge the witnesses until he had^^ 
definitely asked each of the accused . 
and each of the counsel for the ac- ’ 
cused whether they had any further.', 
questions to ask. It is possible that 
the Magistrate did not specifically ask-^; 
the question in this way. and though;- 
it is usual for the Court to do so; 

I cannot find that at this stage th.e 
Court is under any obligation to do 
so. It has been pointed out tlint on 
the 23rd July, an application was made 
on behalf of these two accused saying 
that they liad not had an opportunity 
to cross-examine several of the prose- 
cution witnesses. If this was iiKc:;dcd to 
be an application under S. 257 Cn- 
minal P. C. for compelling the aten- . j 
dance of these witnesses again, the -'s, 
Court was not bound to compel the at- 
tendance of the witnesses unless satis- 
fiecl tliat it was necessary for the pur- 
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poses of justice, and as the Ma^s- 
trate Irnew that the witnesses had been 
most thoroughly cross-examined on be- 
half of the accused and that these par- 
ticular two accused had had an oppor- 
tunity of asking any questions that 
they wished to put on their behalf, he 
was evidently satisfied that it was un- 
necessary to trouble the witnesses 
again . 

The matter was a very petty one, 
and the accused were all apparently 
acting in the same interests, namely 
the interests of the temple on which 
the complainant is supposed to have 
trespassed. The second objection that 
has been taken to the Magistrate’s pro- 
ceedings is that the charge sheet has 
not been properly drawn up, in that it 
does rot mention that the accused 
formed an unlawful assembly. This is 
true. The charge sheet simply charges 
the accused with rioting and voluntari- 
ly caxising simple hurt without explain- 
ing what rioting me;ins. The irregulari- 
ty in the charge sheet however is cer- 
tainly cured in the pVesent case by the 
])rovisions of S. 535 or 537 of the 
Code. There was no prejudice to- the 
accused, all of whom were represented 
by counsel, and if these half do5jen 
counsel did not know themselves what 
rioting meant, it was at any rate easy 
to them to find out by examining the 
provisions of the Penal Code. The more 
serious objection is that the Court has 
not come to a definite finding that the 
accused formed an unlawful assembly. 
An examination of the judgment of 
the Magistrate however shows that 
there was no real doubt on 
this point although he has 
not stated in so many words that 
there was an unlawful assembly and 
that violence was used by it. It would 
make I'.o difference to the sentence if 
the conviction under S. 147 were to 
be quashed. But in the circumstances, 
.1 do not think that it is necessary 
to do so on the ground that the ac- 
cused liave l)ccn prejudiced in any way 
by the fiilurc of the Magistrate to 
express liimself clearly. 

Finally, it is said, that the order 
under S. 103 is irregular because such 
an order can only be justified if the 
Court rinds that a breach of peace 
is apprehended in future. The Magis- 
trate has explained however that it 
was necessary to protect tlie complai- 
nant B. Indra Prasad against similar 
incidents, and if the Court believed 
this, there was no reason why the order 
should not have been passed. B. Indra 
Prasad had been assaulted by the 


trustees of this temple and had been 
beaten by them, and he had persuaded 
the Court that he went in fear of liis 
life. This being so, the order of the 
Magistrate appears to have been not 
only regular, but justified. The result is 
that I find that there is no force in these 
two references and they are therefore 
rejected. The papers may be returned 
and the Magistrate's order may stand. 

K.S. Heference rejected. 
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Ganga Nath, J. 

Maula Dad Khan and others — Defen- 
dants — Appellants. 

V. 

Sri Thakur Dadha Kaulji and others 
— Plaintiff — Respondents. 

Second Appeal No. 104S of 1932, De- 
cided on 22nd February 1935, from deci- 
sion of Addl. Sub-Judge, Muttra, D^ 
8fch August 1932. 

Letndlord and Tenant — Manager having 
power to lease property exceeding his powers 
by giving permanent lease — Lessee in pos- 
session for long time and paying rent regu- 
larly — Permanent lease held void — Lessees 
do not become trespassers — Agra Tenancy 
Act (1926), S. 45. 

Where a manager who has power to grant 
ordinary leases exceeds his power by granting a 
permanent lease and lessees have been in pos- 
session of the properly for a very long time and 
have been paying rent regularly but permanent 
lease is declared to be void, the lessees cannot be 
regarded as trespassers and cannot bo ejected: 
1923 All 617. Rel on. [P 630 C 2] 

N. P. Asthana and B. N. Sahai — for 
Appellant. 

Panna Lai — for Respondents. 

Judgment. — This is a defendant's ap- 
peal and arises out of a suit brought 
against them by the plaintifi’s-respon- 
dents for a declaration that the per- 
petual lease, dated 12lh February 
1904. granted by the laic mahaiit Na- 
rain Das was ineffective and not 
binding on the plaintiffs. Tlie plaintiffs 
further prayed for possession and 
mesne profits against the defendants. 
The plaintiffs’ case was that Narain 
Das was the mahant. lie granted a 
perpetual lease of the property in dis- 
pute to defendant 1 and the deceased 
ancestor of defendants 1 to 6. Narain 
Das died on 18th No\ einbcr 1923, and 
was succeeded to by Ram Kishan Das, 
plaintiff No. 4, as mahant and ma- 
nager of the temple. The plaintiffs' 
further stated that Narain Das had 
no power to execute the lease and it 
did not and could not enure beyond 
the lifetime of Narain Das. The trial 
Court found tliat the lease was u’ith- 
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out leg’al necessity and void and de-? 
creed the claim. In appeal, the Sub/-, 
ordinate Judge upheld the findings of 
the trial Court as regards the lease 
being void and \vithout any legal ne- 
cessity, but modified the decree for 
the amount of mesne profits. Against 
this decree, this appeal has been filed 
by the defendants. 

On the concurrent findings of both 
the Courts below that the lease was 
without any legal necessity and Na- 
rain Das had no power to give a per- 
petual lease, there can be no doubt 
about the lease being void and in- 
effective after the death of Naram 
Das. The plaintiffs are therefore en- 
titled to the declaration prayed for. 
The next question is whether the 

plaintiffs’ suit for possession and mes- 
ne profits lay in the civil Court. As 
already stated the lease was given by 
the plaintiffs* predecessor, who was as 
g-ood a mahant as the plaintiffs them- 
selves, and was the manager of the 
property. He had every right to give 
leases of the property in the ordi- 
nary^ course of management, and 

there would liave been notliing to pre- 
vent his granting an ordinary lease to 
the present lessees. It was only by 
granting a permanent lease that he 
exceeded his power. The lessees were 
admitted by the manager to the oc- 
cupation of the land as long ago as 
1904. They were allowed to remain m 
possession even after the death of Na- 
rain Das for a number of years. The 
lessees have presumably been in pos- 
session since 1904, and have been pay- 
ing rent regularly. As already stated, 
the manager Narain Das liad legal au- 
thority to admit the lessees to the oc- 
cupation of the land. In these circum- 
stances, it is altogether wrong to re- 
gard the lessees as trespassers. S. 45, 
Agra Tenancy Act, .of 1926, lays down: 

“Whenever any person, who has been admit- 
ted to the occupation of land, or permitted to 
retain possession of laud, by any one having a 
rif^ht to admit or permit him with the intention 
that a contract of tenancy should 
eflected, but without any rent being fixed, 
he or the person so admitting or permitting him 
may at any time during the period of hisoccupa- 
Uon or within three years after the 6i:p;ry of 
such period sue to have rent fixed thereon. 

The position of the lessees is ana- 
logous to tliat of persons, who have 
been admitted to fhe occupation of 

the land in this way. 

1 doubt that the lessees were adniitted 
to the occupation of the land by a 
written contract which has been bold 
to be void. This fact does not affect 
the position of the lessees which is 


not that of a trespasser but is that 
t>f a tenant. This view is supported by 
1928 All 617 (1)., There the brother 
of the minor plaintiff, acting as the 
manager of the joint Hindu family, exe- 
cuted a perpetual lease of a portion of 
the ancestral property at a rent^ of 
Rs. 70 a year, whereas it had previous- 
ly been leased and at any tune might 
have been leased at a rental of Rs. 125 
a year and the lessees gave the lessor 
a nazrana of Rs. 1,200, but there was 
not shown to have been either any 
advantage in giving a permanent lea^ 
or in realising the ready money. It 
was held that the permanent lease was 
null and void and ineffectual as against 
the plaintiff, but inasmuch as the 
lessees had occupied the property for 
a number of years and had been pay- 
ing rent regularly and as the lessor 
had legal right to admit Hiem to the 
occupation of the land, it would be 
altogether wrong to regard -the lessees 
as trespassers merely because the lessor 
exceeded his power in executing "^h® 
permanent lease and therefore the 
lessees could not be ejected. The rela- 
tionship of landlord and tenant had 
been established between the parties 
and it was open to them to settle 
their rights and liabilities in the re- 
venue Court. , . , 

The result is that: the, appeal is al- 
lowed in part. The plamtiffs-respon-t 
dents’ declaration that the pern^ent 
lease is null and void and ineffectu^ 
as against them sliall be confirmed 
but their suit in regard to possession 
and mesnie profits shall be dismiss- 
ed It will be for the parties to settle 
their rights and liabilities as to posr 
session and rent in the Revenue Court. 
The parties shall get and pay costs 
in all the Courts ini proportion to their-; 
success and failure. Permission ^ to 
file a Letters Patent appeal is reject- 

K s. Appeal partl y allowed. 

1. Basdeo Naraia v. Mohammad Yusuf, 1928 All 

617=116 10 491. 
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Kendall, J. 

Munna Lal and others — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Kevn. No. 93 of 1935 , Deci- 
ded on 4th April 1935. from order of 
Sess. Judge. Meerut. D/- 31st October 

^^CrLinal Trial - Accused charged w»h 
two offences— Accused found guilty and 
^rtence passed-Order of Magistrate amb.- 
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•Suous in not mentioning whether the ac- 
cused was guilty of both or only of one — 
Sessions Judge’s interpretation of order that 
’intention of Magistrate was only to convict 
under one charge — Held there was no need 
«to interfere in revision. 

Accused were all charged under two sections 
>d£ the I, P. C. But the Magistrate in passing 
his final order said: “The charge is brought home 

to the accused I fine each of them 

Rs. 50 ” The Sessions Judge’s interpretation of 
<;his order was that the Magistrate intended to 
convict accused under S. 323 and to acquit under 
S. 427 as they have been fined only Rs. 60 and 
as such he held that no right of appeal lay. 

Held: that in the absence of any indication 
ifchat the ^lagistrate intended to pass twp sen- 
tences or one sentence consisting of two punish- 
ments, it cannot be held that the Sessions Judge 
was clearly wrong in holding that the applicants 
'had no right of appeal and that there was no 
'need to interfere in revision. [P 631 O 2] 

J. C. JMukerji — for Applicants. 

K. Masud Hasan — for Opposite Party. 

Order. — The question raised in this 
•case is whether the applicants have 
a. rig’ht of appeal, They were all 
charged under two sections of the 
Indian Penal Code, 323 and 427. But 
the Magistrate in passing his final or- 
der said: “The charge is brought home 

to the accused I fine each of 

them Rs. 50.” The applicants appeal- 
ed to the Sessions Judge, who held 
that no appeal lay because the ap- 
plicants had only been fined Rs. 50, 
so that under S. 413, Criminal P. C., 
thev could not take the matter fur- 
ther. It has been argued that this de- 
cision of the learned Sessions Judge 
is wrong, and that S. 413 read with 
with S. 415, Criminal P. C., will so 
operate as to give the applicants a 
right of appeal. The argument is tl^t 
.as the applicants were charged with 
two offences and have not been ac- 
quitted of either and as Ihe finding 
is one that the applicants are guilty, 
it follows that both charges have been 
brought home to them and that the 
sentence of firie imposed must be deem- 
-ed to be a combination of two punish- 
ments. .one for each of the offences 
which have been committed. It is true 
•that the order of the Magistrate is 
ambiguous. It was open to him to ac- 
quit the applicants of one of the 
charges and convict of one, or to con*^ 
V\ct of both and to pass sentence on 
both charges. He has done neither. The 
question is which must he be deemed 
to have done. The Sessions Judge’s 
interpretation of his order is that he 
.intended to convict under S. 323 and 
to acquit under S. 427. It is possible 
<:hat this is not wliat the Magistrate 


intended to do, but it is at any rate 
a reasonable interpretation of the or- 
der. The other interpretation would be 
— and it is this which the applicants* 
counsel wishes me to accept — ^that the 
Magistrate intended to convict on both 
charges; and that by inadvertance he 
has only sentenced the applicants fox 
one offence. 

In the absence of any indication that 
the Magistrate intended to pass two 
sentences or one sentence consisting 
of two punishments. I cannot hold 
that the Sessions Judge was (pearly 
wrong in holding that the applicants 
had no right of appeal. There is 
therefore no need to interfere, and the 
application is dismissed. 

K.s. Application dismissed, 
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SULAIMAN, C. J. AND BENNET, JJ. 

Govind Pershad — Plaintiff — Appel- 
lant. 

. V. 

Kandhai Shigh and others — Defen- 
dants — Respondents. 

Second Appeal No. Il8i of 1931, De- 
cided on 22nd February 1935, from de- 
cision of Sub-Judge, Fatehpur, D/- 8th 
June 1931. 

Agra Tenancy Act (1926), Ss. 99 and 121 
— Suit against landholder in chief or against 
any person claiming to hold through him 
must be brought in Revenue Court. 

Under S. 121 the suit may be brought against 
tbe landholder or any person claiming to hold 
through the laudholder: that is the suit may be 
brought against the landholder in chief or 
against any person claiming to hold through the 
landholder in chief. Such a suit should be 
brought in the Revenue Court. [P 632 O 1] 

S. N. Seth — ^for Appellant. 

Shiva Prasad Sinha — for Respondents. 

Beimetj J. — This is a second appeal 
by a plaintiff against a decree of the 
lower appellate Court finding that the 
suit of the plaintiff lies in the Re- 
venue Court. The plaintiff filed a suit; 
alleging that defendants 5 to 7 were 
occupancy tenants and that they had 
executed a registered sub-lease on 7thl 
July 1928 for a term of five years in- 
favour of the plaintiff and put him 
in possession, and that defendants 1 
to 4, who were trespassers, had in- 
terfered with his possession. The plaint 
was filed on 20th December 1928. The 
defence was that the occupancy te- 
nants had abandoned their holding ajid 
that defendants 2 to 4 were zamin- 
dars and defendant 4 was a lambar- 
dar and that t.he suit lay in the Re- 
venue Court. On the question of fact 
the lower appellate Court has found 
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that defendants 2 to 4 are zamindars 
and defendant 4 is a lambardar. On 
this finding: it held that the suit lay- 
in the Revenue Court. On the strength 
of a ruling reported in 1934 All 685 
(1) learned counsel for the appellant- 
plaiinilT argues that the suit lay in 
the civil Court. Ss. 99 and 121, Agra 
Tenancy Act (Act 3 of 1926) accord- 
ing to him do not contemplate a suit 
by a sub-tenant against the original 
landholder through whom the plain- 
tiff’s own landholder claims. We can- 
not agree with this argument because 
it is set out in S. 99 (1) (a) that the 
suit lies in the Revenue Court for 
dispossession by “his landholder or any 
p)erson claiming as landholder to have 
a right to eject him.” We consider 
that a distinction is drawn between 
the actual landholder of the plaintiff, 
who was in this case the occupancy 
cnanl, and the landholder in chief, 
who are in the present case defendants 
I to 4. Learned counsel argued tliat 
the distinction waS not on those lines 
in the section but rather on the ques- 
tion of whether the defendant was ac- 
tually the landholder or only a per- 
son claiming to be a landholder. If 
that had been so the section would 
have said” or any person claimmg as 
his landholder.” But the word ”his’ 
is omitted and therefore we consider 
that the latter part of this sub-sec- 
tion is intended to cover a case like 
I he present where the defendant claiins 
t^oi to be the immediate landholder 
of the plaintiff but to be the land- 
holder in chief. 

Similarly under S. 121 the suit may 
be brought against “the landholder or 
any person claiming to hold through 
I he landholder;” that is, the suit may 
he brought against the landholder in 
hief or against any person claiming 
o hold through the landholder in chief. 
VVe think, iliat there is ample pro- 
vision in the Tenancy Act for a suit 
such as the present. The lower ap- 
pellate Court has allowed the plam- 
liiY a i)cr;od to amend his plaint. Me 
lias i.o; taken advantage of tliat period 
SIS Kc clcssrcd to file sscond 3.ppcsl. 

Wc dismiss this appeal with costs 
throughout and we allow the plain- 
lilt oac nionlh from the date of 
order to amend Ids plaint m whii^ 
case the order of dismissal will be 
replaced by an order that the plaint 
should l)e returned to the plaintiff for 
presentation to the proper Court, it 
the plaint is amended as directed by 
the lower appellate Court. If t he plaint 

1. Shyiim Lai V. Hira Nath, 1931 All 686=163 
I C 179. 


is returned the order for costs will 
also stand. 

K.S. Appeal dismissed. 
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Niamatullah, J. 

Sumera and others — Defendants — Ap- 
pellants. 

V. 

Mormukat and others — Plaintiffs and 
Defendants — Respondents. 

Second Appeal No 118 of 1933, De- 
cided on 27th February 1^35, from deci- 
sion of Addl. Sub-Judge, Efcah, D/- 24th 
October 1932 

(a) Deed — Construction — Document should 
be read as whole. 

A document should be read as a whole, and 
the intention of the executant ascertained from 
all the clauses considered together and not in- 
dividually. [P 634 C 1] 

(b) Hindu Law — Gift of life interest by 
father of ancestral property to wife — Re- 
mainder to vest in father — Birth of sons 
subsequent to gift — Remainder is joint 
family property of father and sons. 

A f.ither who is sole owner of a property before 
the birth of sons can transfer any part of the 
family property to any one by sale or gift and 
the sons can acquire an interest by birth in such 
property as remain in the family at the time of 
their birth. Hence where a father who has got 
ancestral property gives to his wife a life estate 
by gift and the remainder is to vest in him and 
subsequently sons are born to him, the interest 
in tbs remainder is joint family property belong- 
ing to the father and the sons. [P C31 O 23. 

M. L. Ghaturvedi -for Appellants. 

N. C. Vaish — for Respondents. 

Judgment. — This second appeal has- 
arisen from a suit brought by the two 
minor plaintiff-respondents for setting 
aside a sale-deed, dated 14th August 
1928, in favour of the defendant-ap- . 
pcllants by^ defendants 5 and 6, who- 
are respectively the father and mother 
of the plaintiffs, and for possession of 
the property to which that deed re- 
lates. The plaintiffs’ mother (defen- 
dant 6), acquires an interest in the 
property in dispute under a deed of 
gift, dated 3rd June 1920, executed. <■ 
by her husband, the father of the 
plaintiffs. (Defendant 5). The lower 
Courts found tliat the deed of gift 
conferred a life interest on tJie donee, 
the plaintiffs’ mother, and that the 
sale-deed, relied on by the appellants,, 
validly conveyed only her life interest 
to them. As regards the remaining 
interest, the sale-deed has been c^- 
clared to he invalid as against the 
plaintiffs, who will be entitled to re- 
cover possession from the appellants 
after their mother’s death. The defen- 
dants assaU the decree of the lower 
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Courts, claiming: an absolute interest 
in the property in dispute under the 
sale-deed. The trial Court had held 
that t.he sale was made by the plain- 
tiff’s parents for legal necessity, as 
money was required for the family busi- 
ness, which consisted of a grocery shop, 
but that it did not affect the rights 
of the parties. The lower appellate 
Court has recorded no finding on this 
part of the case. 

The property in dispute is a house 
which !)elonged to the ancestors of the 
plaintiffs’ father, so that, if there had 
been nothing else in the case, the plain- 
tiffs would have acquired an interest 
by birth and held it as a member of 
a joint Hindu family with their father. 
Cut on 3rd June 1920, when the father 
executed the deed of gift in favotu* of 
of his wife, .he was the sole o^vTler 
of the house as none of his sons were 
in existence till then. Plaintiff 1 was 
born in 1922, and pLnintiff 2 in 1924. 
On the date of suit they were respec- 
tively 9 and 7 years of age. The sale- 
deed obtained by the appellants on 
14th August 1928 was executed by both 
the parents of the plaintiffs obviously 
because the mother had obtained an 
interest in certain property, including 
the Iiousc in dispute, under the deed 
of gift, and as the father was the ori- 
ginal owner thereof and was probably 
believed to have some interest in spite 
of the deed of gift. The appellants 
oinaired possession of the property 
purchased by them; but about three 
years after the sale-deed the minor 
sons of the vendors instituted the suit 
which has given rise to this appeal, 
challenging the validity of the aliena- 
tion made by their pa-ents. Their case, 
as SCI out in the plaint, is that the 
house in dispute is part of the ancest- 
ral proi'crty belonging to the plaintiffs 
and their father, that thc^ deed of gift 
executed by tlic latter in favour of 
the plaintiffs’ mother was fictitious and 
conveyed no ttic to the donee and 
that the sale-deed executed by the 
parents of the plaintiffs on 14th Au- 
gust 1926, was void, there being no 
legal necessity for the alienation. It 
was pleaded by the appellants in de- 
fence that the gift in question was 
genuine and given effect to. under 
which the donee acquired an absolute 
interest in t!\e property conveyed there- 
by. It was pleaded in the alternative 
that there was legal necessity for the 
sale and that, assuming the deed was 
fictitious, the sale is binding on the 
plaintiff's. Both the lower Courts have 
found that the deed of gift represents 


a genuine transaction intended to take 
effect and that the donee acquired 
thereunder the title which it pur^rts 
to convey. This finding has not oeen. 
challenged by either side in this Court. 
In view of the finding of the trial Court 
that there was legal necessity for the 
sale, it is no longer to the interest 
of the plaintiff to maintain that the 
gift was fictitious, because if that find- 
ing stands and the deed be accepted 
to be fictitious, the sale-deed which 
was e.xecuted by the plaintiffs’ father,, 
must be upheld. If the deed of gift 
be assumed to be fictitious, the pro- 
perty remained with the father; and 
though his sons took an interest by 
birth, a transfer by him for necessary 
purposes, as found by the trial Court,, 
is valid. As however the lower ap- 
pellate Court has recorded no finding 
on the question of legal necessity and 
as both the Courts have found that 
the gift was genuine, I do not think 
it will be right to pin down the plain- 
tiffs to their case in the plaint that 
the gift was fictitious. I think this 
appeal ought to be disposed of on the 
assumption that the gift conveyed such 
title as it purports to transfer. 

The principal question in the case 
is what right the deed of gift con- 
ferred upon the plaintiffs* mother. If 
slie became the absolute owner under 
that deed the sale in 'favour of the 
appellants cannot be chabenged by the 
plaintiffs, who could acquire no interest 
by birth in the property acquired by 
their mother from their father before 
they were born. The father was the 
sole owner before the plaintiffs’ birth 
and could transfer any part of the 
family property to anyone 'by sale or 
gift. The sons could acquire an in- 
terest by birth only in such property 
as remained in the family at the time 
of their birth. 

The deed of gift has been found 
by both the lower Courts to confer 
only a life interest on the donee. The 
lover appellate Court has adoiDled all 
the conclusions of the trial Court with- 
out adding any reasons of its own. 

I have therefore considered the grounds 
on which the decision of the trial Court 
proceeds. Though that Court held the 
donee to liave acquired no more than 
a life interest, its views on some ques- 
tions arising from interpretation are 
not quite correct. The deed provides 
as follows: 

“(l) The donee may remain in possession ot 
the property gifted to her as owner like myself. 
1 and my heirs have no concern left with tho 
property, nor will have any concern in the 
future. 
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(2) But the condition is that my wife shall 
tave no power to mortgage or sell, or otherwise 
transfer the property, and if my wife dies son- 
less in my lifetime. I shall be the owner of the 
properly. 

(;i) And if a son is born to my wife, he will 
have a right of transfer in the gifted property; 
and if no son is born to her, no one will have 
a right of transfer. But the gifted property 
shall not devolve on anyone belonging to the 
family of my wife (i. e., her father’s family). 

(4) If ray wife dies issuelcss after my death, 
the gifted property shall go to the people of my 
family. 

(6) If I die in the lifetime of my wife, who is 
issueless, then my wife shall enjoy the usufruct 
of the gifted property; and if misled by others 
she does anything against my interest which 
may occasion loss to me, then I shall have a 
right to have the gift cancelled.” 

The various clauses are not numbered 
in the deed. I have numbered them 
^iccording to the numbering adopted by 
the trial Court except in respect of 
the last two clauses. The interpreta- 
tion, which has been accepted by the 
trial Court and by the lower appellate 
Court, is tliat the first clause confers 
an absolute estate on the donee, and 
other clauses, e. g.. Nos. 2 and 4, being 
in restraint of alienations and an at- 
tempt to alter the legal course of suc- 
cession, are invalid. The trial Court 
then considers Cl. 5 and holds that it 
confers a life interest only. In my opi- 
nion this is a very unsatisfactory mode 
of interpreting a document. It should 
be read as a whole, and the intention 
of the executed ascertained from all 
the clauses considered together and not 
individually. It is not permissible to 
take the first clause as if it stood by 
itself, arrive at the conclusion tliat it 
confers an absolute estate, and then 
proceed to reject the clauses which 
follow it as repugnant to the absolute 
estate previously conferred. It is^ 
fectly clear that the w;ords *‘maUk”and 
“like myself” read with w.liat follow's 
confer no more than a life estate on 
the donee. This is also the conclusion 
of the lower Courts as a result of 
Cl. 5 taken by itself. 

None of the lower Courts considered 
the question whether-^— assuming the 
donee had only a life interest— the in- 
terest in remainder continued to be 
vested in the donor. This question is, 
important in considering the validity 
of the sale-deed impugned in this case. 
Ordinarily an estate cannot remam in 
abeyance and must rest in someone. 
Ex. hypoihesi the deed of gift nterely 
•carves out a life estate and makes a 
gift of it to the donee. The deed does 
not expressly dispose of the remainder 
ot tlie property. The power of trans- 


fer, which, is given, to a son, if bom 
to the donee, does not, effectively deal 
with the interest in remainder, jn the 
first place, no son was in existence 
at that date; and the only person, in 
whom it would be vested in , the in- 
terval between the dates of gift and 
the birth of a son, was the donor him- 
self. The trial Court is apparently of 
opinion that the son took only a con- 
tingent interest, by which it meant that 
if one is bom, he would become the 
owner. Taking it in the most favour- 
able light the trial Court's view seems 
to be that in whomsoever the remain- 
der may be vested at the time of the 
birth of a son his interest is divested 
and is vested in the son. There is 
how'ever nothing in the deed to justify 
such an assumption. The last clau^, 
which reserves to the donee the right 
to have the deed of gift cancelled, fur- 
ther strengthens the view that the re- 
mainder continued to be vested in the 
donor after the gift. Such remamder 
■was ancestral property, as before; and 
as each son was bom, he took an m- 
terest by birth. Such son, of course, 
takes an absolute estate, like ®very 
male member of a joint Hindu family, 
and the powder of transfer, given by 
the deed confers no more than such 
a right. It cannot be said that the 
father had no interest in the reimin- 
der of the estate, which remained m 
abeyance and became vested in the 
sons ivhen they ivere born. In my opi- 
nion the interest in remamder was ]oint . 

family property belonging to the father : 

and the sons. 


The sale-deed in favour of the appel- 
ants ivas executed by the mother, w'ho 
,vas the owner of a life estate, and tl^ 
atiicr, who at that time owmed the 
remainder as a member of joint Hindu 
•amily with his sons. The alienation, so 
•ar as it ivas made by the mother, did 
lot require legal necessity for its 
lity; but so far as it conveyed the 
nterest in remainder belonging to the 
loint family consisting^of the plaintitts 
iiid their father, the alienation ivas 
TOt valid unless there was legal neces- 
sity for it. The low’cr Courts liave 
apheld the sale-deed so far as the hte 
.nterest of the motlier is concerpied, 
but liave set aside the sale as regards 
the rest. Both the Courts did not con- 
sider the question on the hypothesis 
that the interest in remainder w^as joint 
family property. The trial Court found 
tlrat money was needed for family bus^ 
ness; and if it had held the mteresrt 

in remainder to be joint 

p>erty, it would have upheld the sale 
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in its entirety. The lower appellate 
Court has recorded no finding on the 
'question of legal necessity. 

The question of legal necessity l^s 
two aspects. If the interest in remain- 
d.er be considered to belong to the 
joint family consisting of the^ father 
and the sons, the question will take 
the form in which it is put in issue 3 
framed in this case. Another aspect 
•of it is that, if the interest in remain- 
der be considered to belong to the 
plaintiffs alone, as held by the lower 
Courts, the sale thereof may be still 
valid if money was needed arid was 
-spent for the benefit of the plaintiffs 
themselves, who were minors, the exe- 
cutants of the sale-deed being their 
natural guardians. In view of the pos- 
sibility of a Letters Patent appeal I 
think it is necessary to have all aspects 
of this considered and to remit the 
following two issues to the lower ap^ 
pellate Court for findings: (1) Whether 
the sale in favour of the appellants, 
so far as it affected the interest in 
remainder, assuming the same to be 
joint family property was justified by 
legal necessity; and (2) Whether, as- 
suming the interest in remainder to 
be the property of the plaintiffs, in 
which their father had no interest, the 
sale thereof was necessary or for their 
benefit. 

Findings shall be returned within 
three months. Parties shall be at 
liberty to adduce fresh evidence. On 
return of the findings ten days shall 
be allowed for objections, if any. 

K.S. Order accordingly, 

A. I. R. 1935 Allahabad 635 

SULAIMAN, C. J. AND BENKET, JJ. 

Bam Chanda^ — Defendant — Appel- 
■lant. 

V. 

Tiiuari Huh Lai and another — Plain- 
tiff and Defendants — Respondents. 

Second Appeal No. 855 of 1931, De- 
cided on 5th February 1935, from deci- 
sion of Sub-Judge, Etawah, D/- 11th 
March 1931. 

Agra Tenancy Act (1926). Ss. 196 and 197 
— Zamindar giving implied permission to 
tenant to plant grove — Consent of zamindar 
- to alteration of occupancy holding to grove 
tenure can be presumed — Such holding can 
be mortgaged and sold in execution of mort* 
gage decree. 

The planting of grove may chauge the nature 
of the occupancy holding and render the grove 
capable of being mortgaged and of being sold in 
execution sale on a mortgage decree. When 
zamindar gives implied permission that the 
'tenant should plant a grove on a particular 
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number out of his occupancy holding, the 
zamindars must be deemed to have consented to 
the alteration of the tenure to a grove tenure. 
Accordingly that number becomes capable of 
mortgage and could be sold in execution of 
mortgage decree: 1915 All 444 and 33 AZZ 136, 
not Foil.', 1921 All 168; 1924 All 430 and 1924 
All 831. Bel. on. [P 636 0 1.2] 

A, P. Pandey~ior Appellant. 

Skiva Prasad Sinha — for Respon- 
dents. 

Judgment. — This is a second appeal 
by defendant 3 against concurring de- 
crees of the two low.^ Courts which 
have granted the plaintiff-mortgagees 
a decree for sale on a mortgage of 
21st June 1913, executed by one Lalla, 
who is defendant 1. The mortgage pur- 
ported to be in regard to two of the 
former numbers, plots Nos. 50 and 51. 
We are concerned in the present suit 
only with plot No. 50 which is the 
present No. 85. It is found by the 
lower appellate Court that this number 
was one of seven numbers which form- 
ed the occupancy holding of defen- 
dant No. 1 and it was recorded as an 
occui>ancy holding in the papers of the 
settlement of 1872. The plot No. 50 is 
now occupied by 92 trees, of which 
88 are mango trees standing in regular 
rows and the lower appellate Court 
has found that this plot is therefore 
grove-land and was a grove at the time 
of the mortgage. The question which 
has been agitated in second app^l is 
that because the plot was originally 
part of an occupancy holding therefore 
the mortgage in 1913 was invalid and 
the mortgage cannot be enforced by a 
decree for sale. For the respondents 
the view is put forward that when the 
trees were planted on this plot, the 
plot changed its nature and ceased to 
be part of an occupancy holding and 
became grove-land and was therefore 
transferable by way of mortgage and 
can be sold in e.xecution of a mortgage 
decree. There are a number of rulings 
to which reference has been made and 
learned counsel for the appellant relies 
on the following rulings: 

1915 All 444 (1), a ruling of 1915; 
33 All 136 (2), a ruling of 1909. In the 
earlier of these rulings of 1909, there 
was no consideration as to whether 
the existence of the grove land had 
clianged the nature of the holding, but 
it was merely held that where an occu- 
pancy tenant purported to mortgage a 
gro\ e which was his occupancy holding, 
the grove cou ld not b e so ld in exe- 

1, Dava KLshen v. Mohamad Wazir Ahmad, 1916 
All 444=30 I C 565. 

2. Bam Dial v. Narpat Singh, (1911) 33 All 136= 
9 I C 931. 
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cution of a decree on the mortgage. In 
1915 All 444 (1), it was held that the 
planting of a grove by an occupancy 
tenant on his holding with the permis- 
sion of the zemindar does not change 
the nature of the holding from an occu- 
pancy tenancy to grove-land and the 
tenant has not got the right to sell the 
trees so planted, nor can the trees be 
sold in execution of a decree against 
the tenant. This ruling undoubtedly is 
in favour of the appellant, and if this 
ruling had been followed by this Court, 
we consider that it would be a strong 
reason to allow this appeal. But the 
ruling has not been followed by this 
Court. In 1921 All 168 (3), two learned 
Judges of this Court held the contrary, 
and this was followed by a learned 
Single Judge in 1924 All 430 (4). and 
also by another learned Single Judge 
in 1924 All 831 (5). These later rulings 
ranging from 1921 to 1924 lay down 
that the planting of a grave may change 
the nature of the occupancy holding 
and render the grove capable of being 
mortgaged and of being sold in exe- 
cution sale on a mortgage decree. That 
view of the character of the groves 
has been adopted by the legislature 
in framing the Agra Tenancy Act, 3 of 
1926 and in Ss. 196 and 197 (a) and 
(b) it is provided that where a tenant 
such as an occupancy tenant, plants 
trees on a part of all of his holding 
so that the portion planted becomes 
a grove, that part becomes grove-land 
and is held under non-occupancy tenure 
and is transferable and the lease will 
expire when the land ceases to be 
grove-land. As the view of the later 
rulings has now been adopted by the 
legislature we do not think that we 
should go back to the earlier rulings 
of 1909 and 1915 on which learned 
counsel relies, particularly as in one 
of these rulings, that of 1909. this as- 
pect of the case was not considered 
as to whetlier the existence of the 
grovc-land changed the natiue of the 
holding. In the case before us the 
trees have been standing for a very 
long time on the holding and the lower 
appellate Court finds that these tr^s 
range in age from 30 to 50 
tliis view of the case we consider that 
when the zainindars gave implied per- 
mission as the lower appellate Court 
has held that the tenant should plant 
a grove on this pa rticular nuniber gut 

3. Jalesar Sabu' v. Raj Mangal. 1921 All 169—63 

I C 437=43 All COG. 40^—70 

4. Man Singh v. MadUo Singh, 1924 All 430—79 

T fj 

5 Sultan Husain Khau v Jwala, 1924 All 831— 
78 T C 480. 


of 'his occupancy holding, the zamhi- 
dars must 'have consented to the al- 
teration of the tenure oT that number 
from an occupancy tenure to a grove 
tenure. Accordingly that number be- 
came capable of mortgage and could 
be sold in execution of a moi'tgage 
decree. 

The decree of the lower appellate 
Court is correct and we dismiss this 
second appeal with costs. 

K.S. Appeal dismissed^ 
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Niamatullah, j. 

Gopinaih Singh and others — Plaintiffs 
— Appellants. 

V. 

Thakurdin Singh and others — Respon- 
dents. 

Second Appeal No. 4 of 1933, De- 
cided on 1st March 3935, from decision 
of Fiist Addl. Sub-Judge, Jaunpur, 
D/- 17th October 1932. 

(a) Agra Tenancy Act (1901), S. 22 Be- 
fore collaterals can succeed to occup^cy 
tenure on death of widow, they must show 
that they had shared in cultivation at time 
ol tenant's death — Finding as to this is one 
of fact. 

Befoio collaterals, who cHim an occupancy 
tenuio after the determination of the wtdow s 
intervening estate, can succeed, they must estab- 
lish that they had shared in the cultivation of 
the holding at the time of the tenant s death. 
The proviso require jointress in cultivation at 
the date of the last male occuiuncy tenant, 
whose lino of succession is given ^ 
not merely at the time of widow s death: 1922 
All 34, hel. on.\ 1923 All 18, nU f’ ^ 

The finding as to this is one of fact and mu?t 
be accepted in second appeal. [1' 637 U 2J. 

(b) Inteiprelation of Statutes Courts have 

to administer law as they find it. 

'I he Courts have to administer the law as tuey 
find it. It is for the legislaiurc 
defect, if any. ^ 

K. JUasud Hasan — for Appellants. 

K. Venna and Ainbika Prasad Dube 
for Respondents. 

Judgment —This is a plaintiffs* ap- 
peal and arises from a suit for posses- 
sion of an occupancy holding. Both 
the Courts below have dismissed the 
plaintiffs’ suit. It is common ground 
that the occupancy holding in questioa 
originally belonged to one Lallu Sijigh, 
who died in 1901 and was succeeded 
by his widow Nidhao. The latter re^- 
mained in possession of the occupajicy 
holding ti l her death in 1919. The plain- 
tiffs alleged that their grand-father^ 
Bahadur, was the nearest collateral 
of her husband alive at the time ot 
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Mussammat Nidhao’s death and that 
he inherited the tenure. The defendants 
are also collaterals of Lallu, being the 
sons of one Janki. They are certairily 
nearer than the plaintiffs; but the plain- 
tiffs’ case is that their grandfather 
Bahadur inherited the tenure on the 
death of Mussammat Nidhao, when the 
defendants’ father Janki had died. 
Janki and Nidhao were brothers. The 
lower Courts have found, or at any 
rate assumed, that Bahadur was the 
nearest collateral alive on the death 
of hiillu: but they have dismissed the 
plaintiffs’ suit on the ground that they 
failed to establish that Bahadur was 
jont with Lallu in cultivation of the 
holding and that, Bahadur could not 
inherit having regard to the provisions 
of S. 22 of Act 2 of 1901. The learned 
Advocate for the appellants points out 
that Lallu died before the Act 2 of 
1901 was passed, and consequently 
•succession to him was not subject to 
provisions of that Act. 

Act 12 of 1881 did not lay do%vn any 
rule of succession such as is mentioned 
in S. 22 of Act 2 of 1901. It merely 
provides tliat “the right of an oc^ 
cupancy tenant shall devolve as if it 
were land.’’ This implies that the same 
rule of succession is to apply to occu- 
pancy tenures as to any other land, 
i. e. in case of Hindus the Hindu Law; 
but there was an important proviso. 

“That no collateral relative of the deceased 
who did not then share in the cultivation of his 
holding shall be entitled to inherit under this 

Cld vlSBi * * 

The result is that the Hindu Law as 
modified by the proviso to S. 9, was 
.applicable to the occupancy holding left 
by Lallu. The widow remained in pos- 
session till 1919. when Act 2 of 1901 
was in force. That Act lays down a 
line of succession providing, inter alia, 
that the occupancy tenant’s widow shall 
be in possession of the holding “till her 
death or re-marriage.” Like S. 9 of 
the older case, there is a proviso that 

“No collateral relative shall be entitled to 
inherit in the cultivation of the holding at the 
time of tenant’s death.” 

Though S. 22 of Act 2 of 1901 lays 
down rules of succession, it makes no 
dilTcrcnce so far as the present case 
is concerned. Whether Act 12 of 1881 
or Act 2 of 1901 be applied, in either 
case the widow of Lallu was entitled 
to remain in possession for her life, 
and succession opened on her death. 
The lower Courts dismissed the plain- 
tiffs’ claim on the ground that they, 
or their grandfather Bahadur, did not 
share with Lallu in the cultivation of 
the occupancy tenure. I think that this 


view is correct. Before collaterfals, who 
claim an occupancy tenure after the 
determination of the widow’s interven- 
ing estate, can succeed, they must es-^ 
tablish that they had^ shared in the 
cultivation of the holding at the taime 
of the tenant’s death. Learned ad- 
vocate for the appellants contends t^t 
all that was necessary for the plaintiffs 
to show was that they had shared in 
the cultivation of the holding at the 
time of the widow’s death. The argu- 
ment is based on the assumption that 
the expression “the tenant” is com- 
prehensive enough to include the widow 
who paid rent to the proprietor. This 
view finds some support from 1923 All 
18 (1). It is however opposed to a de- 
cision of a Division Bench of this Court 
in 1922 All 84 (2). It is clear to my mind 
tliat the proviso requires jointness in 
cultivation at the date of the last male 
occupancy tenant, whose line of succes- 
sion is given in S. 22. It may be, as 
pointed out by learned advocate for the 
appellants, tliat, where the widow’s life 
estate intervenes and the widow proves 
to be long lived person, it is almost 
impossible for collaterals to establish 
that they had shared in the cultivatioi.J 
of the holding at the time of the last 
male tenant’s death. The Courts have 
to administer the law as they find it. 
It is for the Legislature to remedy the 
defect, if any. 

On the question of fact whether the 
plaintiffs’ grandfather Bahadur or the 
plaintiffs shared with Lallu in the 
cultivation of the occupancy holding 
the finding of the lower appellate Court 
is conclusive. Tliat Court held that 

“There was practically no evidence in the 
record to show that the plaintifls or their father 
and grandfather were ever joint in cultivation 
with Lallu Singh himself during his lifetime.” 

Learned advocate for the appellants 
contends that this is no finding, as it 
contains no discussion of evidence and 
does not take into account Khewats 
and Khasras. There can be no dis- 
cussion of evidence where there ^ 
none. As for Khewat and Khasras it 
is not suggested that they contain an.y 
entries pointing to the conclusion that 
the plaintiffs’ grandfather and Lallu 
had anything in common as regards 
the cultivation of this occupancy te- 
nure. I think the finding is one of fact 
and must be accepted in second ap- 
peal, which is accordingly dismissed 
with costs. 

1. Bhawani Bhikh v. Sidh Narain, 1923 All 18= 

70 I O 820. 

2. Beehu Singh v. Baldeo Singh, 1922 All 84=65 

I C 507=44 All 327. 
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These cross-objections are directed 
against the findings of the lower 
Courts and do not attack any part 
of the decree appealed from. They are 
not maintainable and are dismissed 
with costs. 


K.S. 


Appeal and cross-objection 

dismissed 
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KE^^DALL, J. 

Tek Chand — Applicant. 

V. 

Opposite Party. 

Criminal Pevn. No. 58 of 1935, Deci- 
ded on 2nd April 1935. from order of 
Sess. Judge, Agra, D/- 24:th July 1934. 

(a) Criminal P. C. (1898). S. 110— Person 
warning assessor that he would be shot ir 
he did not give opinion in favour of accussd 
—Held proceedings could be taken against 
him. 

The applicant who was not one of those ac- 
cused in the conspiracy case, had been present 
in the precincts of the Court and had threaten- 
ed one of the assessors in unmistakable term. 
He was proved to have warned him that if ho 
did not give bis opinion in favour of the accused, 
ho would bo killed by a pistol or a bomb, and to 
have made use of other threatening 'expressions 
and he was proved by the evidence to have sent 
a threatening message worded in a similar way. 

Held', he was a desperate and dangerous cha- 
racter who had unmistakably laid himself 

to proceedings under S. llO.i [P 638 C 2j 

(b) Criminal P. C. (1898). S. 257— Magis- 
trate cannot arbitrarily limit number of de- 
fence witnesses — Witnesses summoned— 
They must be heard or at least reasons for 
not hearing them should be recorded in 
writing— Failure to do so vitiates proceed- 
• 

*"TLreis no provision in the Criminal Proce- 
dure Code by which a Magistrate can arbitra- 
rily limit the number of witnesses for the de- 
fence. S. 257 which is one of the provisions re- 
lating to warrant cases, lays down that a Magis- 
trate may refuse to issue process for th® appear- 
ance of witnesses, when he considers the appli- 
cation to bo for the purpose of vexatious delay 
or for defeating the ends of justice; but m such 
a Lse the grounds for refusing to summon 
them shall be recorded in writing. Having sum- 
moned them however ho must be presumed t 
have concluded that they are not being 
U the accused for the purpose of vexation or 
delay etc and therefore he chould hear them, 

^nd h’- anv easebo must record bis veasons for 
not boaring tbcm in writing Failure to do so 
is an irregularity wbicb is ° 

the proceedings. . i. ^ 

73. S. Davhari — for AppUcanfc. 

Asst. Govt. Advocate — for 

Order.— The applicant. Tek Gliand, 

v/as ordered by a First Class 
trale to provide a personal bond and 
sureties under S. 118, Criminal F. C., 
because he was found to be a des- 


perate and dangerous cliaracter tvithm 
the meaning- of Cl. (f), S. 110. Cri- 
minal P. C. The learned Sessions Judge 
maintained the order in appeal. I am 
asked to interfere for more than one 
reason. 

The first point taken is that, as the 
learned Judge has remarked, the pro- 
ceedings against the applicant were a»n 
off-shoot of what was called the Agra 
Conspiracy Case in which one Bach- 
cha Babu and several others were pro- 
secuted under the Arms Act for con- 
spiracy and for other offences. 
In that case the accused were 
convicted in the Sessions Court on 
19th February 1934, but all of them 
except Bachcha Babu were acquitted 
by the High Court on appeal on 26th 
November 1934. The Sessions Judge 
passed orders in the present case on 
24th July 1934, i. e., before the ap- 
pellate decision of the High Court. It 
has therefore been pointed out tliat 
it has been found by the High Court 
that the alleged conspiracy has not 
been proved to exist, and that one 
or two of the events on account of 
which proceedings have been taken 
against the present applicants did not 
take place. All this is true and has 
a certain force, but the evidence on 
which the Magistrate land the Judge 
mainly relied in the present proceedings 
was of a special character. It was 
found that the applicant, who was not 
one of those accused in the conspiracy 
case, had been present in the pre- 
cincts of the Court and had threatened 
one of the assessors in unmistakable 
terms. He was proved to have warn- 
ed Sirdar Singh that if he did nof 
give his opinion in favour of the ac- 
cused he would be killed by a pistol 
or a bomb, and to have made use of 
other threatening expressions, aud he 
was proved by the evidence of Sir- 
dar Singh and another witness, Chhan- 
ga Mai, to liave sent a threatenmg 
message, through Chhanga Mai to 
Sirdar Singh worded in a similar way.! 
In my opinion, the Courts were per- 
fectly justified in holding that a n^n 
who was proved to have acted in this 
way was a desperate and dangerous 
cliaracter who had unmistakably laid 
himself open to proceedings under S. 
110, Criminal P. C. I have not gone 
into the other evidence brought against 
the applicant, though I am told there 
is plenty of it, because this part of 
the case for the applicant does not 
appear to me to be well founded. 

There is however one serious irre- 
gularity in the proceedings. The ap- 
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plicant summoned 32 witnesses for the 
defence and after hearing" 21 of them, 
the Magistrate refused to 'hear any- 
more. There is no provision in the 
Criminal Procedure Code by .which a 
Magistrate can arbitrarily limit the 
number of witnesses for the defence. 
S. 257, which is one of the provisions 
relating to warrant cases, the proce- 
dure which governs the present case 
lays down that a Magistrate may re- 
fuse to issue process for the appear- 
ance of witnesses, when he considers 
the application to be for the purpose 
of vexation or delay or for defeating 
the ends of justice, but in such a case 
the grounds for refusing t o summon 
them shall be recorded in waiting. 
Having summoned them however he 
must be presumed to have concluded 
■that they are not being produced by 
the accused for the purpose of vexa- 
tion or delay, etc. ^and therefore he 
1 should hear them, and in any case 
I he must record his reasons for not 
'hearing them in writing. 

This alone would be sufficient to vi- 
tiate the proceedings. It iias further 
been pointed out that the conduct on 
account of which the^ applicant was 
prosecuted took place in 1932 and that 
the result of it was to bind him to 
be of good behaviour for one year. 
It has been suggested therefore that 
the order would not have been very 
effective, but Dr. Wali Ullah has 

pointed out that there is other evi- 
dence on the file which relates to the 
conduct of the applicant which took 
place subsequently in 1932. I have al- 
ready remarked that I have not 

thought it necessary to go into the 
evidence as the present order must be 
set aside on the grounds of the ir- 
regularity I have mentioned. I there- 
fore accei>t the application, set aside 
the orders of the Magistrate and of 
the -Sessions Judge, and direct that 
the bond of sureties if provided be 
discharged. 

K.S. Application accepted. 
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Niamatullau, J. 

Kalin and others — Defendants — Ap- 
pellants. 

V. 

Mt. Jay anti — Plaintiff — Re3]>ondent . 

Second Appeal No. 1472 of 1934, De- 
cided on 15th Debruary 1935, from de- 
cision of Sub-Judge, Saharanpiir, D, - 
27th August 1934. 

Adverse possession — Widow i n possession 
of house after husband's death leaving house 


Allahabad 639 

and living in another bouse for convenience 
— Her mother-in-law having right of resi- 
dence continuing in possession— Held widow 
cannot be deemed to be dispossessed as long 
as her mother-in-law was in possession. 

After the death of last male-holder, his widow- 
lived iu the house for some time and loft it- 
and lived in another house for convenience. Her 
mother-in- law, mother of last male holder who 
was entitled to right of residence, lived in the 
bouse and on her death some collaterals claim- 
ed to possess the house adversely to her on tho 
ground thatsho was dispossessed when she ]eftit» 

Held: that merely because she left the house 
she could not be said to be dispossessed from such 
date but that she should be deemed to have 
continued iu possession till she was ousted by 
another person claiming adversely to her. 

[P 640 0 1, 2]. 

G. S. PathaJe — for Appellant. 

Judgment. — This is a defendants* ap- 
peal arising out of a stiit brought by 
the respondent for possession of a 
house. The respondent, Mt. Jayanti, 
is the widow of one Bhag^van Singh, 
who admittedly owned and occupied 
the house till his death. He died about 
21 years before the institution of the 
suit, leaving the plaintiff, his widow,, 
and Mt. Bhagwan Dei, his mother. 
Bhagwan Dei died in 1931, and the 
present suit was instituted in Decem- 
ber 1932. The plaintiff claimed the 
house as the heir of her husband. The 
defendants are the collaterals of Bhag- 
wan Singh. 

The only defence, which need be 
taken notice of at this stage, is that 
the plaintiff became unchaste after the 
death of Bhagwan Singh and left the 
house which has since been in their 
adverse possession. The plaintiff had 
alleged in the plaint that she was dis- 
possessed of the house on the 13th. 
day after the death of her mother-in- 
law. 

The trial Court framed two issues. 
One was whether the plaintiff was in 
possession within 12 years. The other 
was whether the defendants were in 
adverse possession for more tlian 12 
years before tlie suit. It is quite clear 
that up to the time the Court framed 
issues it had not made up its mind 
as to whether Art. 142 or 144. Limita- 
tion Act. should be applied. Both par- 
ties led evidence, the plaintiff attempt- 
ing to prove her allegation and the 
defendants attempting to prove theirs, 
namely, that they were in adv’erse pos- 
session of the house for more than 
12 years before the institution of the 
suit. There is no doubt that if the 
defendants were in possession of the 
house for more tlxan 12 years, their 
possession was prima facie adverse. 
The trial Court dealt with both the- 
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issues together and expressed the opi- 
nion that Art. 144 was applicable. After 
discussing the evidence it arrived at 
the conclusion that the plaintiff was in 
possession of the house for sometime 
after her husband*s death, that she 
left the house and began to live in 
other houses which she had rented, 
but that her mother-in-law continued 
to reside in the house. The witnesses 
examined by the defendants in proof 
of their possession were positively dis- 
believed. The case having been ap- 
proached from the point of view al- 
ready stated, the trial Court held that 
the defendants failed to establish ad- 
verse possession for more than 12 years. 
On that finding the plaintiff’s suit was 
decreed. In appeal the lower appellate 
Court also applied Art. 144 and held 
that the defendants failed to establish 
the adverse possession set up by them. 


In second appeal it is contended that 
the articles which should liave been 
applied is 142 and that, in the absence 
of a finding that the plaintiff was in 
possession within 12 years before the 
institution of the suit, a decree should 
not have been passed in her favour. 
In the view of the case I am inclined 
to take, it is not necessary for me to 
express a decisive opinion as to whe- 
ther Art. 142 or 144 is the correct 
a.rticl'e to apply. I assume for the pur- 
poses of this c.ase that Art. 142 is ap- 
plicable and that it was for the plain- 
tiff to establish that she was m pos- 
session within 12 years before the ins- 
titution of the suit. In other words, 
it should be established that she was 
not dispossessed, or that her posses- 
sion was not discontinued at a time 
whi -h was more than 12 years before 
the institution of the suit. In my opi- 
nion the finding of the lower Courts 
that the defendant’s version, as given 
by their witnesses, is untrue cl^rly 
csiabUshes the fact that the 
possession was continued till the date 
of Mt. Bliagwan Dei s 
the Courts liave definitely 

the plaintiff’s mother-in-Iaw, M 

wan Dei, lived in the house tiU 1931. 

It cannot be suggested tluit 
I session was adverse to 
iShc was the mother of the last male 

holder and had a rj&ht of 
and if she had she lived in 
with the plaintiff’s consent, 
be said that occupation of 
bv the mother-in-law alone 
plaintiff left amounted to dispossession 
of the latter. That the plainufT lived 
in the house for sometime 
husband’s death has been found by 
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residence; 
the house 
It cannot 
the house 
after the 


both the Courts below. It does not 
appear that she left her husband’s 
house and began to live in a rented 
house, because she was compelled to 
do so or because the d efendants 
brought about a situation which made 
it impossible for her to continue to 
reside in her husband’s house. Oii the 
evidence all that can be suggested is 
that she found it more convenient to 
live apart from her mother-in-law. I 
am unable to say that her possession 
of her husband’s house discontinued 
only because she took up her resid- 
ence in another house. Her posses- 
sion must be deemed to have con- 
tinued till she was ousted by another 
person claiming adversely to her. Such 
an event did not happen till the death 
of Mt. Bhagrwan Dei. I am clearly 
of opinion that on the facts found 
by both the Courts below the plaintiff 
must be considered to have had a sub- 
sisting title when she instituted the 
suit, even if Art. 142, Limitation Act, 
be applied. 

This appeal is dismissed, under 0.41, 
R. 11, Civil P. C. 

K S. Appeal dismissed. 
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NlAMATUI^tiAH. 

Boloo and another — Plaintiff — Appel- 
lants. 

V. 

Nnnu and others — Defendants — ‘Res- 
pondents. 

Second Appeal No. 1110 of 1934, De- 
cided on 21st January 1935, from deci- 
sion of First Sub-Judge, Meerut, D/- 
If th March 1934. 

Civil P C. (1908), O 22. R. 3 — Suit for 

possession of land and demolition of build- 
ings thereon made by defendants decreed — 
Appeal by all defendants — Death of one of 
appellants but legal representative not 
br«>ught on record — Appeal does not abate 
entirely. 

A suit for recovery of possession of a plot of 
land aiul 'or demolition of certain constructions 
made by the defendants thereon, was decreed 
by the trial Court. The defendants, eight in 
number, preferred an appeal to the lower ap* 
pcllute Court. During the pendency of the ap* 
peal one of the cefendants died and bis legal re* 
presenratives were not brought on the record. 
Tlio appeal was accented and pliintiffs suit was 
dismissed in toto. It was contended that the 
legal roproseotatives of one of the defendants 
not having lieen brought 01 the recor i che en- 
tire appe«l should be deemed to lm\o abated, 
ami that in any case the de ree of the trial 
('o»irt should not have been reversed so fir as it 
affe«-ts the deceased. ' 

that the appellants in the lower appel- 
late Court were the defendants anf one of them 
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■could have resisted the plaintifi*s claim to pos* 
'session and to demolition of the constructions 
made by the defendants. If the deceased had 
not originally joined in the appeal, the remain* 
dng seven or, for the matter of that, anyone of 
them, could have appealed from the decree of 
the trial Court, impugning it in its entirety. 
The fact that deceased died can only lead to the 
-conclusion that the appeal in the lower appel* 
late Court abated so far as he was concerned; but 
^ho appeal could not abate so far as the surviv' 
ing appellants were concerned. As any one of 
them could have impugned the entire decree and 
-the lower appellate Court did set aside the en- 
tire decree at their instance and dismissed the 
plaintiff’s suit in toto no fault can be found 
with the procedure of that Court. Hence the 
decree of the lo^er appellate Court dismissing 
the plaintiff's suit was not open to challenge. 

[P 641 O 1, 2] 

K. G. Mital — for Appellants. 

Judgment. — This is a plaintiflfs' ap- 
peal and arises from a suit for recovery 
•of possession of a .plot of land and 
for demolition of certain constructions 
.admittedly made by the defendants 
thereon. The plaintiffs’ case was that 
the defendants had encroached upon 
the plaintiffs* land in 1927 and that 
they had no rig'ht to build on it. The 
•defence was that the land was the pro- 
perty of the defendants and tliat the 
•constructions complained of by the 
plaintiffs had been made 30 years be- 
fore the suit. The plaintiff’s suit was 
decreed by the trial Court. The de- 
fendants, eight in number, preferred 
.an appeal to the lower appellate 
Court. The appellant has filed an af- 
fidavit which shows that <iuring the 
pendency of the appeal before the 
lower appellate Court one of the de- 
fendants, namely, -\mar Singh, died 
and his legal representatives were not 
brought on the record. Apparently 
this fact was not brought to the no- 
tice of the lower Court when the ap- 
peal was heard. The learned Judge ac- 
cepted the appeal and dismissed “the 
plaintiffs’ suit in toto.” One of the 
grounds taken in second appeal is that 
the legal representatives of one of the 
defendants not having been brought 
on the records the entire appeal should 
be deemed to have abated, and that 
in any case the decree of the trial 
Court should not have been reversed 
so far as it affects the deceased Amar 
Singh. I am unable to give effect to 
this contention. The appellants in the 
lower appellate Court were the defen- 
jdants. It cannot be disputed tliat any 
one of them could have resisted the 
plaintiffs* claim to possession and to 
demolition of the constructions made 
by the defendants. If Amar Singh had 
not originally joined in the appeal, the 
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remainin'^ seven or, for the matter of 
that, anyone of them could have ap- 
pealed from the decree of the trial 
Court, impugning it in its entirety. The 
fact that Amar Singh died can only 
lead to the conclusion that the ap- 
peal in the lower appellate Court 
abated so far as he was concerned; 
but the appeal could not abate so far 
as the surviving appellants were con- 
cerned. As anyone of them could have 
impugned the entire decree and the 
lower appellate Court did set aside the 
entire decree at their instance and 
dismissed the plaintiffs’ suit in toto 
no fault can be found with the pro- 
cedure of that Court. In my opinion 
the decree of the lower appellate Court 
dismissing the plaintiffs’ suit is not 
open to challenge. 

The only other question argued be- 
fore me is whether the conclusion ar- 
rived at by the lower appellate Court 
on the main question on which his de- 
cree proceeds is correct. That conclu- 
sion is that the defendants construct- 
ed the “gher” in question not in 1927, 
as alleged by the plaintiffs, but 30 
years before the institution of the suit. 
It is the plaintiffs’ own. case that in 
constructing the “gher” the defen- 
dants were guilty _of an act of tres- 
pass. This being so, .the tres- 
l>ass complained of by the ^plaintiffs 
took place 30 years before 'the insti- 
tution of this suit. The logical result 
of this finding is that the defendants 
were in adverse possession for moire 
than 12 years before the institution of 
this suit. The learned advocate for the 
appellants argues that the defendants 
did not take the plea of adverse pos- 
session in so many words in the writ- 
ten statement. This is true, but it is 
clearly implied in the defendants’ al- 
legation that they constructed the 
“gher” 30 years before the suit. There 
was no other object in making an al- 
legation of this kind. It was under- 
stood in that sense by the Courts be- 
low, and since a finding has been ar- 
rived at, effect must be given to it. 
The only manner in which effect can. 
be given to such a finding is that 
the plaintiffs’ suit should be held to 
be barred by limitation. This appeal 
has no force and is dismissed under 
O. 41, R. 11, Civil P. C. 

K.s. Appeal dismissed. 
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Bennet, J, 

Chandra Plaintiff — Appel- 

lant. 

V. 

Sri Thakurji Maharaj and others — 
Befendants'-Opposite Parties. 

Civil Revn No. 613 of 1934, Deci- 
ded on 27th February 1935, against 
order of Sub-Judge, Farrukhabad, D/- 
2nd October 1934. ^ . c , 

Civil P. C. (1908). p. 47 R- 1 — Smt for 
possession of revenue free land— Profits cal- 
culated by taking fasli year and not year as 
in General Clauses Act-Held there was no 
error on face of record— Argument of deduc- 
tion held should be made in original order 

and not at lime of review. 

Where in a suit for pos-essioa of revenue free 
land, the Court calculated the profits by taking 
the fasli year aud not year as defined in General 

Clauses Act : ^ 

Held : that it was correct and that there was 

no error apparent on face of record : 

Held farther, that argument about deduc- 
tions was to be made at the time of the original 
order and not later on an arpkcation^for^review. 

M. L. Chaiurvedi — for Applicant. 

P M. L. Verma—iov Opposite Party. 
Order.— This is an application in re- 
vision by a plaintiff agamst an order 
refusing review. The plaintiff 
a suit for possession of a 
village which was revenue-free and the 
defendant filed an objection that the 
court-fee was insufficient. The Court 
passed an order in regard to the 
amount of court-fee, and calculated the 
profits under the Court-fees Act ^ 7 
(v) (c) after hearing the 
review asks that the Court should re- 

[,°;\"-‘lhere'was°^i"e?ror‘apparf.U on 
0.0 face, o^ the record. In the grounds 

tsTn er"or‘'af profits had not been 
calculated for, the next Pteviou^^ear 
hut for a period much prior. Lcamcu 
counsel explains that the su.t was 

brought on 26 th ,January 1933. ana 

that in his opinion the vear to 

"‘^"on'Tl^ 'oene'S'^ c’iauses'Act!’"de- 
finhion of -year'’ .as 

^llnli^oiit or 

S f v) there are sub-Ss. (a) ana t ; 

‘'Foi, sprEr X 


from the context the Court was cor-- 
rect and it cannot be said that in 
not applying the General Clauses Aot. 
there was any error on the face oi- 
the record. Moreover from the sub- 
ject also the Court was correct because 
the profits in the patwari’s registers 
are made up for the Fasli year and 
not for the calendar year. Learned 
counsel further argued that the mat- 
ters in ground No. 4 had not been 
considered. That was some question of 
deductions. Whatever argument about 
deductions was to be made should 
have been made at the time of the 
original order and not later on on ap- 
plication for review. Reference was 
made to 1924 Mad 98 (1). That was 
a case where there was an error of 
law apparent on perusal of the re* 
cord. It cannot be said that the- pre- 
sent order was one where there was. 
any such error apparent. For these 
reasons I dismiss tfus application with 
costs. 

K S, Appli cation dismissed. 

1, Murari Rao v. Balvanth Diksbit, 1924 Mad 

98=76 I 0 342=46 Mad 955. 
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Ganga Nath, J. 

Munshi Muhaminad-ud-din Plain- 
tiff — Appellant. 

V. 

Hhujion — Defendant Respondent. 

Second Appeals Nos 1346 and 1347, of 
1932, Decided on 8th March 1935, from 
decision of Sub Judge, Meerut, D/- 19th 

p!^Land Revenue Act (3 of 1901), S. 86 
— Cbaukidara is not ground rent but is cess 
If not recorded in last settlement, it can- 
not be recovered under S. 86. 

Tbo Cbaukidara cauuot be regarded as ground- 
rent for the bouses of the raiyacs but is appar- 
ently a cess. Where no such cess has been 
recorded in the last settlement, it is not recover- 
able under the provisions of S. 86 
1927 All 6-20. tiel on. 

A. Aziz — ic>\: Appellant. 

N. P- Ai>tha7ia and H. P. Asthana 

for Respondent. . 

Judgment.— Second Appeal No. 
of 1932 has been h'eard with this ap- 
peal. Both these appeals are plaintitt s 
appeals and arise out of two sui^ 
brought by the same plaintiH against 
the defendajits-respondents to recover 
arrears of ground-rent. 
brought the suits as mutwalli pi tne 
abadi in which the defendants houses- 
are. The defendants contended that 

they had never paid 

and that they were not Uable to pay 

any The plaintiff relied on para. 2a 


of the Act:. 
CP 6i3 0 1] 
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of the wajibularz of 1278 Fasli which 
is as follows: 

“Kaiyats who have settled in the village ren- 
der service according to their profession and 
chaukidara is also realised from them according 
to their status." 

The plaintiff claimed ground-rent 
from the defendants on the basis of 
the provision for chaukidara in this 
wajibularz. As has been rightly held 
by both the Courts below chaukidara 
cannot be regarded as ground-irent. On 
the other hand chaukidara was assess- 
ed not to be paid by the defendants 
on account of the use and occupation 
of their houses or on account of the 
rent of the sites of their houses but 
to be paid by the raiyats on account 
of the salaries of the chaukidars main- 
tained for the safety of tlie village. 
The chaukidara could not be regarded 
as ground-rent for the houses of the 
raiyats but is apparently a cess. The 
same point was considered in 1927 All 
520 (1) where the same view was ta- 
ken. S. 86, Land Revenue Act, pro- 
vides that: 

"A list of all cesses other than those referred 
to in S. 56 levied in accordance with village cus- 
tom shall if generally or especially sanctioned 
by the Local Governrrient bo recorded by tho 
Settlement Officer and no cesses not so recorded 
shall bo recoverable in any Civil or Revenue 
Court; and no such list shall be altered or ad- 
ded to during the currency of settlement." 

After the settlement of 1278 Fasli 
another settlement took place but no 
wajibularz of it was produced. If there 
had been any entry of any such chau- 
kidara cess in it as was entered in 
the wajibularz of 1278 Fasli. the plain- 
tiff would certainly have produced it. As 
no such cess was recorded in the last 
settlement, it is not recoverable un- 
der the provisions of S. 86, Land Re- 
venue Act. 

Both the suits have been rightly dis- 
missed by the Courts below. It is 
therefore ordered that both the ap- 
pciils be dismissed with costs and the 
•decrees of the lower Court be con- 
firmed. 

K S. Appeal flismififtefl. 

1. 'I'irUha Ram V. Chhotey, 1927 All 5*20=100 

I C 740. 
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Sulaiman, C. J. and Bennkt, J. 

Bhagwandas — Defendant — Appellant. 

V. 

LakAimi Chand and anoiliet — Plaintiffs 
and Defendants — Bcfpondents. 

Second Ap[ieal No. 1015 of 1931, 
Decided on fith February 1935, from de- 
cision of Dist. Judge, Agra. 


(a) Hindu Law — Joint family — Joint family 
firm adjudged insolvent — Effect is to make 
all members of family insolvents -Provincial 
Insolvency Act, S. 79, rules under, framed 
by Allahabad High Court, Chap. 19, R, 27. 

The effect of the adjudication oE a joint Hindu 
family firm as an insolveut is to make all the 
members of the family insolvents. [P 644 C 2 ] 

(b) Insolvency— Decree obtained by credi- 
tor on understanding that debtor is insolvent 
— Exclusive remedy is to go to insolvency 
Court and not by proceeding separately by 
way of execution. 

Where a creditor obtains his decree on the 
understanding that he was getting a decree 
against certain insolvents, his exclu-oivo remedy 
■would be to go the Insolvency Court and got 
rateable shares in the assets aud not that ho 
•would proceed separately by way of execution 
and claim priority as against the Official Recei- 
"ver. [P 644 023 

(c) Provincial Insolvency Act (1920), S. 28 
— Right of Hindu father to dispose of joint 
family property is property within meaning 
of S. 28 — Such right vests in receiver and he 
can seize the property and sell it without 
taking an attachment. 

The right of a Hindu father to dispose of the 
joiut Hindu family property in order to satisfy 
his own debts is property within tho meaning of 
S. 28 of tho Act and vests in the receiver and the 
receiver is entitled to seize the entire family 
property and transfer it in order to satisfy the 
debts of the father. It is not incumbent on such 
a receiver to obtain an order of the CDurt to 
execute it and attach the family piopertv. He can 
straight away seize the property and sell it un- 
der a private deed it not being incumbent upon 
him to take an attachment. Hence the seizure 
of the property by the receiver must be taken to 
bo tantamount to attachment 01 the property by 
him so as to get his interest crystallised in pre- 
ference to any creditor who subsoquentlv at- 
taches the same property: 1931 Ail 16*2 Cf B) 

^ [P 0410 2 ] 

<d) Hindu Law -Joint family — Insolvency 
or joint family firm — One member surren<fer* 
ing hi6 rights to Official Receiver — Subse- 

quent attachment of his interest by another 

creditor— It does not confer any additional 

right on him paramount to that of receiver— 
Inso 1 v^*ncy . 

^ Where u Hindu joint family firm is acljud<>ed 

insolvent and one of tho members surrendersliis 
rights to the Official Receiver and subsequently 
a creditor attaches bis interest, the attaching 
creditor does not acquire any additional rivht 
paramount to that of iho Official Receiver. 

AT T> . , CP 645 Cl] 

A. / , Asthcina and B. Saha — for 
Appellant. 

B. j\Ialik for Respondents. 

This is %i clef-cnci^int^s an* 
peal arising- out of a suk for decla- 
ration as to the plaintiff's ownership 
^ certain property. Munna Lai and! 

carrying on an an- 
cestral business under the name of 

firm Gobind Ram Munna Lai and be- 
came heavily indebted. On the applica- 
tion of some of the creditors the firm. 
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was declared insolvent on 1st August 
1922. In the application the firm had 
been described as the firm Gobmd 
Ram Munna Lai through Munna Lai 
Radhe Lai and Brij Mohan, and the 
name of Amolak Chand, the youngest 
son of Munna Lai, was somehow ormt^' 
ted from the application. But it iS 
noteworthy that it was the firm it- 
self which was adjudicated as insolvent 
and not the individual members of the 
family. 

■ The present defendant -appellant ob- 
tained a decree against xt ^ 

through the four persons on 14th Nov- 
ember 1922. An objection had been 
taken in the suit that the defendams 
were insolvents and they could not be 
sued separately but the Court 
ruled that objection on tlie ground that 
a decree could be given on certain 
conditions and pointed out: that the 
decree-holder would of course take the 
decree to the insolvent! Court and get 
a rateable distribution of the assets 
along with the other creditors. In the 
Insolvency Court a composition scheme 
was submitted and approved by the 
Court on 16th May 1924, to which 
the present appellants also agiee. In 
accordance with the composiyon 

scheme one Ram Babu was appomt- 
cd receiver to the estate and he t^k 
charge of the entire family property 
including the undivided shares ^ 
the members. In order to 
the position of the receiver Amolak 
Chand. whose name had been left out 
from the application, a deed 

of release on 10th July 1924, reUn- 
quishing all claim to any share in the 
family property. It. was after this re- 
lease^ that the present defendant in 
execution of the decree got 
share attached on 14th 
5th February 1925, Ram 
eelver sold the property to the pre-. 
sent plaintiff. It, was after the sale 

Sir 

respondent was a part>^ 

The Courts below have 
thi plcaTot the defen^ and h^e 
decreed the claim holding t Hat xne 
properly vnlidly passed to 
plainlilf in preference to 

^vh'icii The"defcmla^Vrcase faih 

rot any individual persons. Under tne 


authority vested in this B^gh Court 
by S. 79, Provincial Insolvency Act, 
this Court has framed certain ^ rules 
which have the same effect as if en- 
acted in this Act. Ch. 19, R. 27, pro- 
vides that adjudication order r^de 
against a firm shall operate as if it 
were an adjudication order made 
against each of the persons who at 
the date of the order is a partner m 
the firm. If that analogy be applied 
to the members of a firm earned on 
by a joint Hindu family then the ef- 
fect of the adjudication of the fim 
as an insolvent was \o make all the 
members of the family insolvents. 

In the second place the defendaiU- 
appellant obtained his decree on the 
understanding that he was gettmg a 
decree against certain insolvents and 
his exclusive remedy would be to go 
to the insolvency Court and get ra- 
teable shares in the assets and n^ 
that he would proceed separately by 
way of execution and claim pnority 
as against the official receiver. In the 
third place the defendant himself 
agreed to the composition scheme and 
was a party to the arrangement un- 
der which the entire property was to 
be disposed of by the offic^l^ receiver. 
In the fourth place the official , recei- 
ver liad already 

the entire estate on behalf of the credi 
tors and liad exercised the right which 
had previously vested in the father 
to dispose of the property in payment 

of his debt. 

Ti lias now been held by the Full 
Bench in the case of 1931 All 162 (1) 
that the right of a Hindu father to 
dispose of the joint Hindu family 
property in order to satisfy his own 
debts is property within the meaning 
of S. 28, Insolvency Act^ and vests 
ill the receiver and that the receiver 
is entitled to seize the entire family 
property and transfer it in order^ to 
satisfy the debts of the father. Now 
it is not incumbent on such a .reoei*^ 
ver to obtain an order of the Court 
to execute it and attach the family 
property. He can straightaway seize 
the property and sell it under a pri- 
vate deed, it not being incumbent up- 
on him to take an attachment. ^ m 
these circumstances if the P^ncmles 
.of English Law are to be applied to 
the system under which properties are 
held by a Hindu 'family Ihe seizure 
of the property by the receiver must 
be taken to be tantamount to attacn 
ment _oLthe 

1 Anand Praktvsh v. Narnin Das 

All 162=135 I O 119=53 All 239 (F B). 
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to gret his interest crystallised in pre- 
[ference to any creditor who subse- 
quently attaches the same property. 
We do not think that the receiver 
should be put in any worse position 
than if he had actually taken out an 
order for attachment and got the pro- 
l>erty attached though in either case 
he would sell it afterwards. 

In the fifth place the appellant in- 
stead of going to the insolvency Court 
and claiming the rateable share in the 
assets as had been directed in the 
judgment, proceeded to execute the 
decree independently of the insolvency 
Court and attached the property con- 
trary to fhe provisions of 'S. 28 (2), 
Insolvency Act. He had no right to 
take this legal proceeding independent- 
ly of the insolvency Court. 

In the sixth place Amolak had al- 
ready executed a deed of release in 
[favour of the receiver relinquishing all 
his interest in the property. There is 
nothing in the law to prevent him from 
I surrendering his rights particularly 
iwhen the firm was declared insolvent. 
The debts were due against the whole 
family and as a member of the fa- 
mily he was under the rules of the 
High Court liable to pay such debts. 
The subsequent attachment, of the sup- 
posed interest of Amolak by the pre- 
sent appellant cannot confer upon him 
any additional right which would be 
paramount to the rights of the re- 
ceiver. We therefore think that the ap- 
peal has no force and we accordingly 
dismiss it with costs. 

K.S. _ Appeal dismissed. 
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Bajpai, J. 

{Firm) Sansarchand Lachhman Das — 
Appellant. 

V. 

Dina Nath Dube — Defendant — Oppo- 
site Party. 

Kx, Second Appeal No. 329 of 1933, 
Decided on 20th December 1934, from 
decision of Second Sub-Tudge, Saharan- 
pur, D/- 4th February 1933. 

Decree — Two conflicting decrees obtained 
by parties — Last one is effective — But if 
cause of action and issues are different in 
two suits, decrees are not conflicting. 

If two conflicting decrees have been obtained by 
parties in two different Courts or even from the 
same Court then the last one should be the 
effective decree between the parties and the first 
decree should be regarded as dead. The basis of 
this salutary rule is that if a party who could 
raise the pica of res judicata does not raise the 
same when an opportunity is given to him he 
must be deemed to have waived it. The plea of 
res judicata is not one which affects the juris* 
diction of a Court. It is a plea in bar and such 


a plea can be waived. But where the cause of 
action and the issues in the earlier suit are 
different from those in the later suit the decrees 
are not confiicting and the earlier decree can be 
executed. [P 647 C 1] 

Panna Lai and S. K. Mukerji — for 
Appellant. 

K. L. Misra — for Respondent. 

Judgment. — This is a plaintiffs* ap- 
peal and the facts which have given 
rise to this appeal may be stated: 
The firm of Sansarchand Lachhman 
Das has two branches, one at Saharan- 
pur and the other at Hoshiarpur. On 
10th January 1927, Dina Nath sued 
the Saharanpur firm in the Calcutta 
High Court for recovery of a sum of 
Rs. 4,301. This suit was numbered as 
72 of 1927. The record of the Calcut- 
ta case was before the Court below 
but in spite of attempts made by par- 
ties the record could not come to this 
Court. The plaintiff however lias filed 
the plaint of the suit and a perusal of 
the same shows that Dina Nath’s claim 
was formulated in the following way: 
He alleged that between 2nd May 
1926, and 11th October 1926, he sup- 
plied goods of the value of Rupees 
10,502-11-0 to Simsarchand J.a.clihman 
Das and again between T4th August 
1926, and 11th October 1926, the de* 
fendant took delivery of four wagons 
of soft molasses of the value of Rupees 
3,824-13-9 although the defendant had 
agreed to take delivery of 23 wagons. 
The total price for the goods actually 
taken delivery of by Sansarchand 
Lachhmandas thus came to Rupees 
14,327-8-9. To this was added a sum 
of Rs. 273-7-3 by way of interest. It 
was then alleged that because of the 
fact that the defendant did not take 
delivery of nineteen wagons of soft 
molasses although he had agreed to 
that effect, Dina Nath suffered a loss 
of Rs. 1,200. Thus the claim was for 
the recovery of Rs. 4,301. On 27th Fe- 
bruary 1927, this suit was shelved by 
the Calcutta High Court and the ex- 
act reasons for this procedure are not 
quite apparent. It appears however 
from certain statements made by 
counsel before me that Dina Nath, be- 
cause of certain representations made 
by a relation of Sansarchand, thought 
that this matter as well as a certain, 
other matter had been compromised 
and some payments under the com- 
promise had been made. Dina Nath 
therefore on 15th January 1930, filed 
a suit in the Small Cause Court at 
Calcutta for Rs. 395-2-3 which ac- 
cording to him was the balance due 
to him under the compromise in res- 
pect of the two matters. Sansarchand 
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Lachhmandas on 15th February 1930, 
denied that there was any compromise 
or that the compromise was effected 
by an authorised person and indeed 
they alleged that there was an over- 
payment made by them. Upon this Di- 
na Nath withdrew his suit with liberty 
to institute a fresh suit on 10th Ap- 
ril 1930. 

On 5th March 1930 Sansarchand 
lachhmandas filed suit No. 729 of 1930 
in the Court of small causes at Sa- 
haranpur against Dina Nath for the 
recovery of a sum of Rs. 196-10-Q. 
This claim was formulated in the 
following manner: It was alleged by 
them triat they purchased goods of the 
value of Rs. 14.303-6-0 and not oi 
Rs. 14.327-8-9 as alleged by Dina 
Nath and that they made payments to 
the extent of Rs. 14,500. This sum 
of Rs. 14,500 is composed of the 
Rupees 11,500 admitted by Dina 
Nath in his suit No. 72 of 1927 and 
Rs. 3,000 said to have been paid la- 
ter on after the institution of the suit. 
Sansarchand’s case therefore was that 
he made an over-payment of Rupees 
196-10-0. This suit was decreed ex 
parte by the Small Cause Court Judge 
at Saharanpur on 12th June 1930, and 
the decree has been satisfied. 

Dina Nath then took some proceed- 
ings in the Calcutta High Court for 
the revival of his suit No. 72 of 1927. 
What exactly these proceedings were 
is not quite known but it appears 
from the decree of the Calcutta High 
Court filed on the record of this suit 
that Dina Nath’s claim was decreed 
for Rs. 1,001 with interest and costs. 
It is obvious how this sum was ar- 
rived at. Dina Nath’s claim was ori- 
ginally for Rs. 4,301. Dina Nath ad- 
mitted that subsequent to the insti- 
tution of the suit a sum of Rupees 
3,300 was paid by Sansarchand Lachh- 
mandas and therefore his claim for 
Rs. 1,001 was still outstanding and his 
suit was decreed ex parte for this 
amount. 

It would thus appear that so far 
ns suit No. 72 of 1927 of the Cal- 
cutta High Court is concerned, the 
claim includes a claim for Rs. 1,200 
as damages in respect of nineteen wa- 
jions and that credit was given for 9 
sum not only of Rs. 3,000 but of 
other extra sum of Rs. 300. So^ far 
ns Sansarchand Lachhmandas’s suit at 
Saharanpur is concerned, it is also 
clear that it did not in any way em- 
brace any question relating to nin^cep 
wagons nor did it in any way adrn.it 
the payment of Rs. 300 by himself; 


indeed his case as stated by his coun- 
sel was that this sum of Rs. 300 was 
paid towards the liability of the Ho- 
shiarpur branch. It would therefore 
appear that in suit No. 72 of 1927 
a claim for damages in connection 
with nineteen wagons was included and 
a payment of Rs. 300 was also given 
credit and neither of these two trans- 
actions formed part of suit No. 729 
of 1930 in the Court of small causes 
at Saharanpur. It may also be men- 
tioned that Sansarchand Lachhmand^ 
was fully aware of the Calcutta suit 
as well as the revival proceedings that 
took place on or about 1st May 1930. 
In the same way Dina "Nath ^ was 
aware of the suit filed against him at 
SaharanDur. Dina Nath got his decree 
in suit No. 72 of 1927 transferred from 
the Calcutta High Court to the 'Sa- 
haranpur Court and prayed for the 
realisation of Rs. 1.570-9-0 which is 
composed of the principal sum of 
Rs. 1,001 and interest-^and costs. 

Sansarchand Lachhmandas then 
brought the present suit No. 466 of 
1931 in the Court of the City Mun-^ 
sif of Saliaranpur praying that the de- 
fendant Dina Nath may be ordered 
not to take out execution of his de- 
cree in suit No. 72 of 1927 by the 
Calcutta High Court. The trial Court 
held that this was in the nature of 
an objection to the execution taken 
out by Dina Nath and therefore the 
suit was converted into proceedings 
under S. 47, Civil P. C. It is said by 
parties that this procedure was a cor- 
rect procedure. Courts below have 
come to the conclusion that there is 
no bar to the execution taken by Di- 
na Nath and that the plaintiff San- 
sarchand Lachhmandas is not entitl- 
ed to say that Dina Nath should be 
restrained from executing his decree. 

The contention of Sansarchand 
Lachhmandas is that by reason of the 
decree which he 'obtained in suit No. 
729 of 1930, Dina Nath’s decree in 
suit No. 72 of 1927 has be- 
come ineffectual. It is contended "that 
there are two conflicting decrees and 
therefore the last of such decrees 
should prevail. There is no doubt that 
the decree at Saharanpur in Sans^** 
chand’s suit was passed after the de- 
cree of the Calcutta High Court and 
the question which I have got to de- 
cide is whether the two decrees are 
conflictings or whether they relate to 
two different matters. It is not cor- 
rect to say tliat the plea taken , by 
Sansarchand is a plea of res judica- 
ta strictly speaking. His contention 
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must be deemed to amount to this, 

I that on the principles underlying- the 
plea of res judicata which aims at 
avoiding multiplicity of litigation and 
^t securing finality, if two conflicting 
decrees have been obtained by parties 
from two different Courts or even 
from the same Court then the last 
one should be the effective decree 
between the parties and the first de- 
cree should be regarded as dead. The 
basis of this salutary rule is that if 
a party who could raise the plea of 
res judicata does not raise the same 
when an opportunity is given to him 
he must be deemed to have waived 
it. The plea of res judicata is not one 
which affects the jurisdiction of a 
Court. It is a plea in bar and such 
a plea can be waived. When Sansar- 
chand filed his suit in Saharanpur it 
is said that it was open to Dina Nath 
to plead that the suit was barred by 
res judicata because of the decree that 
Dina Nath had obtained in the Cal- 
cutta High Court. I have therefore got 
to decide whether Dina Nath could 
with success have advanced the plea 
of res judicata. In an earlier portion 
of my judgment I have taken some 
pains to describe at length the claim 
which was made by Dina Nath in the 
•Calcutta suit and the claim that was 
made by Sansarchand before the 
Small Cause Court at Saharanpur, and 
1 have come to the conclusion that 
the Calcutta suit comprised a claim 
for damages which was not jn issue 
in the Saharanpur Court. The Calcut- 
ta suit, further, took into considera- 
tion a payment of Rs. 300 which was 
not dealt with in the Saharanpur suit 
and as such the cause of action and 
tin- issues in the Calcutta suit were 
dltVcrcnt from the cause of action and 
the issues in the Saharanpur suit and 
it was not possible for Dina Nath to 
have pleaded before the Saharanpur 
Court that the decree of the Calcutta 
High Court was res judicata. In this 
view there are no two conflicting de- 
cisions and it is not possible for San- 
sarchand Lachhmandas to argue that 
the Calcutta decree is incapable of 
execution. 

For the reasons given above, I think 
the view taken by the Courts below 
is correct and I dismiss this appeal 
with costs. The injunction that has 
been issued at the instance of the ap-- 
pellant will be discharged. Leave to 
•file an appeal by way of Letters Pa- 
:tent is allowed. 

K.S. Appeal dismissed. 
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Bennet, J. 

Ganga Singh and others — Applicants. 

V. 

Opposite Party. 

Criminal Eevn No. 951 of 1934, 
Decided on 18th December 1934, from 
order of Sess. Judge, Kumaun, D/- 18th 
September 1934. 

(a) Criminal P C. (1898), S. 537 — Cros** 
cases — Joint trial — Prosecution evidence 
constituting defence evidence in tbe other — 
No prejudice caused — Irregularity is cured 
by S. 537. 

Where in a joint trial of two cross-cases, the 
prosecution evidence in one was taken as the 
defence evidence in tbe other, there is an irre- 
gularity and if no prejudice is caused to the ac- 
cused, it is cured by S. 637: 1924 Lah 104, Diss. 
/row; 1928 693; 20 Cal 637 and 1927 PC 

26, Bel. on. [P 648 C 1] 

(b) Penal Code (1860), S. 452 — Criminal 
trespass committed with object of interfer- 
ing with religion is not to be lightly treated. 

Criminal trespass committed with object of 
preventing certain person from employing 
another as bis priest is not to be lightly treated, 
as it is an interference with religion. 

[P 649 C 1] 

H. P. Sen — for Applicants. 

A.s\s/. Govt. Advocate — for the Crown. 

Order. — This is an application in 
criminal revision on behalf of six per- 
sons who were sentenced by a Ma- 
gistrate under Ss. 147 and 452, Pe- 
nal Code to 3 months’ rigorous im- 
prisonment and Rs. 50, fine. On ap- 
peal the lower Court altered the con- 
viction to one under S. 143, Penal 
Code, and set aside the sentence of 
imprisonment and maintained the sen- 
tences of fine. The case for the pro- 
secution was that the accused ob- 
jected to the complainant, Udai Singh, 
employing a Brahman called Khiali 
Ram as his priest and because they 
bad out-casted Khiali Ram, the ac- 
cused in a body forcibly entered the 
house of the complainant in order to 
overawe the complainant and threaten-^ 
ed to beat the complainant and com- 
plainant ran away. The first ground 
which is argued was No. 3 in revision 
that the joint trial of the applicants 
along with the accused in the cross- 
case filed by Ganga Singh was il- 
legal as prosecution evidence in one 
constituted the defence evidence in the 
other. There were these two cross- 
complaints before the Magistrate, 
one by Udai Singh and the other by 
Ganga Singh. The Magistrate has 
stated that the prosecution in the one 
case is the defence in the other. The 
evidence produced by the parties does 
both for the prosecution in one and 
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defence in the other case excepting 
that Udai Singh, etc., have examin- 
ed three more witnesses in defence be- 
sides the nine witnesses examined as 
prosecution witnesses. Ganga Singh 
and others have examined six witnesses 
both for the prosecution purposes and 
in their defence. The counsel m each 
case agreed to this course. It is not 
alleged for the applicants that there 
was any irregularity in the recording 
of the prosecution evidence in the 
present case or that there was any 
defence evidence which they desired to 
produce and which was not allowed. 
Their objection merely is a technical 
one. Learned counsel relied on the 
case of 1924 Lah 104 (1) where it 
was held that any irregularity of this 
nature could not be cured Under S. 
537, Criminal P. C. No other ruling 
was produced in support of the con- 
tention. On the other hand it has been 
held by a Bench of this Court in 
1928 All 593 (2) in a similar case that 
it was not necessary for the Court 
to interfere unless it were sho%vn that 
the accused were prejudiced by the 
procedure. Similar rulings were given 
in 20 Cal 537 (3). There was also a 
case reported in 1927 P^C 26 (4) in 
which there were two trials but the 
evidence for the prosecution was sw 
milar to a substantial extent in each 
case and each party was a witness 
against the other. The High Court of 
Lahore gave one judgment and the 
Sessions Court had also given one 
judgment. Their Lordships of the Pri- 
vy Council found tliat although techni- 
cally it might have been better to 
keep the evidence entirely distinct and 
to have delivered two separate judg- 
ments, no injustice has followed from 
what was done. Therefore there ^yas no 
interference. Following this ruling, I 
consider that it has not been shotvn 
in the present case that there was 
any prejudice to the case for the ac- 
cused. I consider that no ground for 
interference in revision lias been made 
out on this point. 

The next point which was argued 
was in regard to the charge which is 

as follows: ^ 

“That yon on or about I9th May 1934, at vil- 
lage Pastora War with the common object of 
overawing Udai Singh who had sent for an d em^ 

iTAliiT'vT'Emperor, mTLah 104=75 I O 980= 

4 Lah 376=25 Or L J 68. 

2. Sukhai Ahir v. Emperor, 1928 All 593 — 114 

I C 721=30 Or L J 337=50 All 457. 

3. Queen-Empress v. Chandra Bhiniya, (1893} 

20 Cal 537. _ ^ 

4. Madat Khan v. Emperor, 1927 P C 26—100 

I C 126=28 Cr L J 254=8 Lah 193 (P C), 


ployed Ehialiram, a Brahman, against your 
wishes at Puja that be offered that day, forcibly 
entered the house of Udai Singh and there crea- 
ted a riot and thereby cr'mmitted an offence' 
punishable under Ss. 147 and 452, 7. P. C., an^ 
within my cognizance. ’ 

The learned Sessions Judge was un- 
der the impression that the Magistrate* 
intended to make charges under two- 
sections and he made comments on 
the form of the charge. The ground 
of revision is No. 4 that the charge* 
did not disclose the common object. 
In S. 141 (third), ,Penal Code, it is- 
laid down that a common object of’ 
an unlawful assembly may be* 
to commit any mischief or 

criminal trespass or other offence^ 
The prosecution evidence shows thati 
there was a common object of the* 
accused persons to commit the offence* 
of S. 452. Penal Code — house trespass-' 
— -^fter preparation for hurt or assault. 

I consider that the cliarge sheet is- 
intended to show that the offence of 
riot was committed \vith a common ob- 
ject of committing the offence of S.. 
452, Penal Code. I do not consider that 
the. charge sheet is in any way de- 
fective. I do not think that the Ma- 
gistrate intended to frame separate 
charges under each section and he has- 
not in fact framed separate charges. 
Some further comments were made by 
the Sessions Judge on the use of the 
word “overawe” and he considers that 
the word “overawe” can only be ap- 
plied to S. 141 (first) where the over- 
awing is of certain branches of Gov- 
ernment, etc. But the word “overawe” 
is tantamount to the word “intimi- 
date” which enters into the definition 
in S. 441, Penal Code, of the offence 
of criminal trespass which is involv- 
ed in the offence of S. 452, Penal 
Code. The use of the word therefore: 
was correct; I find nothing in this 
ground. 

The next ground argued was ground' 
No. 5 that the Magistrate, Imving dis- 
believed the prosecution evidence in 
material particulars, ought to nave- 
discredited the entire evidence and ac- 
quitted the applicants. The alleged' 
disbelief is contained in 'a passage- 
which says; 

“It is possible that there has been some exag- 
geration as there often is in these cases, and the 
story that the appellants, or some of them en- 
tered the complainant’s house and threatened 
his son and daughter-in-law may not be al- 
together reliable.” 

In S. 3, Evidence Act, there are de-- 
finitions of ^*proved’* ’*‘disprov€d*^ and 
‘‘not proved/* The finding of the lear- 
ned Sessions Judge clearly means- 
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merely “not proved.’* The g-round of 
revision turns this round into an al- 
legation of “disproved.” This is incor- 
rect. The ground as stated does not 
correspond to the judgment. I there- 
fore consider this ground lias nothing 
in it. 

Ground No. 6 argued that the fines 
of Rs. 50 on each accused were severe 
as no force was used. But the ac- 
cused are found to have committed 
the offence of S. 143, Penal Code, be- 
ing mernbers of an unlawful assembly 
.the punishment for which may extend 
to six months’ rigorous imprisonment 
and it lias also been found that the 
common object of the unlawful as- 
sembly was to prevent Udai Singh 
from employing Khiali Ram as his 
priest. An interference in this manner 
with religion is not to be treated light- 
ly. Accordingly I do not think that the 
amount of fine is excessive. 

The last point argued was ground 
No. 2 of the revision which states that 
the refusal of the trying Magistrate 
to supply the defence after the fram- 
ing of the charge sheet with even 
such copies of the statements of wit- 
nesses to the police as had been 
examined for the prosecution resulted 
in failure of justice. No such point 
was taken in the grounds of appeal 
to the lower Court. The judgment of 
the lower Court on p. 3 shows tliat 
an objection was orally made to the 
lower Court that a general application 
was made before the trial commenced 
for copies of all statements made by 
witnesses from whom the police had 
enquired and that the application was 
refused. The Court said that it would 
have been better, if the Magistrate 
had allowed the request. But that ap- 
plication was not one which could 
come under S. 162 as it had not been 
made when the witnesses were call- 
ed for the prosecution. Learned coun- 
sel has not been able to find the ap- 
plication mentioned to the lower Court 
but he finds an application of 2nd Au- 
gust which was the date when the 
prosecution evidence was heard and 
when the charge sheet was framed. 
That application asks for copies of the 
statements of such prosecution wit- 
nesses whose evidence has been record- 
ed. The order of the Magistrate was 
that the diary should be sent for and 
it would then be seen which wit- 
nesses’ statements had been recorded. 
There was thus no refusal by the Ma- 
gistrate on the application in ques- 
tion. Learned counsel has not been 
able to find any further reference in 


the record of this matter. It is pos- 
sible that when the statements were 
produced, they proved to be of no use 
to the defence and copies were not 
required. There is nothing to show 
that when the diary came, the Ma- 
gistrate made any refusal. I consider 
that no ground for revision has been, 
made out. In the result I dismiss this* 
application. 

K.S. Appeal dismissed. 
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Ganga Natf, J. 

Paduman Das — Appellant. 

V. 

Shrimati Parhati — Respondent. 

Second Appeal No. 1161 of 1932^ 
Decided on 1st February 1935. 

(a) Easements — Customary right — Right of 
privacy Suit for removal of con5tructioTi> 
interfering with right of privacy — Plaintiff n 
should allege such customary right in parti- 
cular neighbourhood or that he is entitled to- 
lake advantage of such right. 

In a suit for demolition and removal of certain 
construction alleged to interfere with the pri- 
vacy of the plaintiH, it is necessary for the 
plaintiff to allege that a customary right of pri- 
vacy exists in the particular neighbourhood in 
xvhich the plaintiff is living or that he indivi- 
dually or as a member of a particular class is- 
entitled to take advantage of the customarv 
right of privacy: 1929 All G76, 650 C 1] 

(b) Cosharer — Co* owner — Party wall — On& 
co owner has no right to do any act so as to 
interfere with other's reasonable use of wall. 

Co-ownership implies that each co-owner 
should have a reasonable user of the thing owned 
in common and so long as each co-owner uses- 
the wall reasonably without interfering with 
the enjoyment of that wall by the other party, 
or without doing anything which would weaken, 
damage or increase or diminish the wall enjoyed’ 
in common, he is entitled to do what be likes. 

A co-owner of a pirty wall has no right to do any 
act which may have the effect of excluding the- 
otber co-owner from the wall or interfering with 
his reasonable use of the wall. [P G50 C 2]' 

(c) Minor — Suit by guardian — Absence of 
formal order for leave to sue is not fatal. 

In .a suit by even a non-cerbificated guardian 
on behalf of a minor, the absence of a forma! 
order granting leave to sue is not necessarily 
fatal to the suit. [p ( 35 Q q 2 ) 

K. Varma — for Appellant. 

Shiia Prasad Sinha for Respondents.. 
Judgment.— This is a plaintiff’s ap- 
peal and arises out of a suit brought 
by him against the defendants-respon- 
dents for a declaration that the wes- 
tern w-all of house No. 24-70 situate 
in Mohalla Gopal Das Sahu. Benares- 
Lity, appertains to house "No 24-7a 
which belong-s to the plaintiff and de- 
fendant 2 and that it was not the 
eastern wall of house No. 24-68 which 
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helong-s to defendant-nespoii'dient 1, and 
that the plaintiff was not bound by 
decree No. 521 of 1925 in the case 
of Ganesh Das v. Srimati Parbati, de- 
fendant. The plaintiff further prayed 
for the demolition and removal of cer- 
tain constructions alleged to Itave been 
made in the intervening wall in dis- 
pute as they interfered with the pri- 
vacy of the plaintiff. The defendants 
contended that the suit was not main- 
tainable under O. 2, R. 2, Civil P. 
C., that the wall in dispute was a joint 
wall of the parties and that the suit 
was barred by S. 11, Civil P. C. Both 
the Courts below have found that the 
suit was barred bv S. 11, Civil P. C. 
The plaintiff Paduman Das is a mi- 
nor. The former suit was brought by 
his brother Ganesh Das on his own 
belialf and that of plaintiff in respect 
of the same wall. The interest of Ga- 
- nesh Das was not adverse to that of 
plaintiff, nor was plaintiff prejudiced 
in any way. Both the Courts below 
have found that the plaintiff is bound 
by the decree in the former suit. 


As a matter of fact and quite in- 
dependently of the former decision hoth 
the Courts below have found that the 
wall in dispute belongs to the par- 
ties. Both the Courts below dismissed 
the plaintiff’s suit. In this appeal the 
first point urged is that the plaintiff s 
suit as regards the removal of the 
construction which affected his right 
of privacy should have been clecreed. 
The Courts below have found that the 
plaintiff’s privacy is not affected by 
the constructions in dispute. There is 
another fatal defect to this part of 
the plaintiff’s case. The plaintiff^ did 
not come into Court on the basis of 
any customary right of privacy. As held 
in 1929 All 676 (1), it was necessiiry 

for the plaintiff to have alleged tliat 
a customary right of privacy c.Kisted 
in the particular neighbourhood m 
which the plaintiff was living or that 
he individually or as a member of a 
particular class was entitled to take 
advantage of the customary right ot 
iprivarv As against this both the 
Courts below have recorded a finding 
that on all sides there are houses which 
overlooked the plaintiff.s house and in- 
terfered with the plaintiff s nght ot 
privacy. The plaintiff’s suit therefore 
lias been rightly dismissed as regards 
his relief concerning his right of pn- 
vacy. The other point urged by the 
learned counsel for the appellant was 
that the defendants have no nght to 
1 . Hbagwan Das V. Zamurrad Hasaio, 1929 All 
G7G=119 I G 833=51 A1108G. 


rest their beams on any portion of 
the wall. It appears from the judg- 
ment of the lower appellate Court that 
the respondents have placed their 
beams about 6 inches inside the wall 
towards their side and have cover- 
ed the wall with plaster. The lower 
Court has observed: 

Some portioD of the beams has been covered 
by the plaster, and as such, there is practically 
DO support of it nor any interference has been 
caused nor she has dene any act as to make the 
wall exclusively her own.'* 

Co-erwnership implies that each co- 
owner should liave a reasonable user 
of the thing owned in com* 
mon and so long as each co- 
owner • uses the wall reasonably 
without interfering with the enjoy- 
ment of that wall by the other party, 
or without doing anything which 
would weaken, damage or increase or 
diminish the wall enjoyed in common, 
he is entitled to do what he likes. 
A co-owner of a party^ wall has no 
right to do any act which may have 
the effect of excluding the other co- 
owner from the wall or uiterfere with 
his reasonable use of the wall. Noth- 
ing lias been done by the respondents 
which might tend to interfere with the 
reasonable use of the appellant. In 
1930 All 318 (2), an order refusing 
to restrain a co-owner of a party 
from opiening an almirah in the w^.ll 
and from placing some beams on lus 
side of the wall was upheld. The low- 
er Courts rightly refused to grant an 
injunction to the appellant. A prelimi- 
nary objection was raised by the l^r- 
ned counsel for the^ respondents that 
inasmuch as the plaintiff had a certi- 
ficated guardian, this suit which has 
been brought by the minor under the 
guardianship of Ranclior^ Das who is 
not a certificated guardian is not 
maintainable. Both the Courts below 
have held tliat implied permission of 
the Court would be presumed 
rigbtly because the suit has not been 
dismissed on the g*round of want of 
permission. The absence of a formal 
order granting leave to sue is not ne- 
cessarily fatal to the suit: vide 31 All 
" 7 (3). There is no force in the ap- 
peal. It is therefore ordered that the 
appeal be dismissed with costs and the 
decree of the lower Court confirmed. 
Permission to file a letters Patent ap- 
peal is refused. 

K s. Appeal diamiuftfid. 

2TBaij Nath v. Janki Prasad, 1930 All 318=127 

*10 585. . 

3. Sridhar Rao v. Ram Lai, (1909) 31 All 7—1 

I 0 655. 
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Bennet, j. 

L. Beni Prasad and others — Plaintiffs 
— Applicants. 

V. 

Pt, Saligram and another — Defendants 
— Opposite Parties. 

Civil Bsvn. No. 356 of 1934, Deci- 
ded on 11th December 1934, against 
order of Munsif, Fatehpur, D/- 5th July 
1934. 

(a) Civil P.C. (1908), S. 115 and O. 6, 
R. 17 — Refusal to allow amendment is case 
decided. 

The refusal to allow au amendment of the 
plaint is a case decided within the meaning of 
S 115 : 1935 All 353, Rel on.; 1934 All 620 
{F B) Ref. LP 652 C IJ 

(b) Civil P C. (1908), O. 6. R. 17— Suit ob- 
jecting to constructions made by defendants 
on certain plot — Plaintiff not knowing in 
what capacity defendants made construction 
— Plaintiff applying foramendment of plaint 
•on defendant’s reply — Held it should be 
allowed. 

In a suit the plaintiffs objected to the con- 
structions made by the defendan ts on a certain 
plot and those coDstructions did not bear any 
label as to the cap<aciby in which the defendants 
had acted when they made the constructions. 
Xb was thetofore not possible for tbe plainbifis to 
know the particular capacity in which the de- 
fendants o aimel to have made the constructions. 
The plaintiffs sued the defendants in their capa- 
city as president and secretary of certain society 
and the defendants replied that when they made 
tbe constructions they were acting in those 
capacities for another society. 

Hell : that the real question between tbe 
parties could not be properly decided without 
allowing this amendment and that it was desira- 
ble that tbe pre'^ent suit should describe the de- 
fendancs in both capacities in order that other 
persons may not sub-equently claim that a de- 
cree passed in the present suit would not bind 
the members cf ^oth societies. It is desirable 
that there should not be a multiplicity of suits 
on this rather trival matter but that tbe 
matter should bo decided once and for all in a 
suit showing what the actual merits of the case 
are for the constiuotion of these things on the 
plot in question. [P 552 C IJ 

A. "M Khtvaja — for Applicant.^. 

Shiva Prasad Sinha — for Opposite 
Parties. 

Order. — This is an application in ci- 
vil revision by the plaintiffs against 
an order dated 5th July 1934 by a 
Munsif on an application to amend 
the plaint. The plaintiffs brought a 
suit for possession of a certain plot 
of land alleging tliat the plot belonged 
to them as zamindars and that de- 
fendants 1 and 2 liad made ui^aulho- 
rised constructions on the plot, and 
•the plaint asked for possession after 
demolition of these unauthorised con- 
.•structions and for permanent injunc- 


tion restiaining the defendants from 
interfering with the possessdon. of the 
plaintiffs. The plaintiffs understood 
that defendants 1 and 2 had made 
these constructions in a representative 
capacity and the plaint sets out that 
defendant 1 was president of the Sa- 
natan Dharma Sabha and "defendant 
2 was secretary of that society. The 
plaintiffs took proceedings with per- 
mission of the Court under O. 1, R, 
8 to make the defendants representa- 
tives of that society and of its mem- 
bers in the locality in question. The 
defendants filed a written statement 
that the Ramlila committee was in ad- 
verse possession of the entire plot and 
that the suit was not maintainable as 
the Ramlila committee was not made 
a party. The plaintiffs thereupon ap- 
plied for the amendment of the plaint 
asking that it should be noted against 
the names of defendants 1 and 2 that 
they were president and secretary res- 
pectively of the Ramlila committee al- 
so and it was further asked that 
Lachhman Bhat, alleged in the writ- 
ten statement to be manager of the 
Ramlila committee, should be made a 
defendant, and tliat the plot in suit 
should be described in the plaint as 
in the possession of the 'defendants 
as members of the Ramlila committee. 
The Court below passed the follow- 
ing order: 

“ I have heard the vakils for the parties. Th® 
plaintiffs seek to alter the property in dispute to 
a large extent and to alter the very nature of 
their claim. T cannot allow such an amendment. 
The application for amendment is therefore re- 
jected.” 

In revision it is contended in ground 
No. 2 that the Court is not correct 
in stating that the plaintiffs seek to 
alter the nature of the suit, and in 
ground No. 4 that, the amendment 
merely sought to add one defendant 
and to give a further description of 
the defendants already on the record 
and that the property had already 
been described in the plaint; further 
in ground No. 5 that the rejection of 
the application would ' lead to multi- 
plicity of suits. For the opposite par- 
ties it is contended tliat the order 
of the lower Court did not amount 
to “a case decided” within the mean- 
ing of S. 115, Civil P. C., Learned 
counsel for the applicants relied on 
the ruling reported in 1935 All 353 
(1). In that ruling a Bench of this 
Court held tliat the refusal by a Court 

amendment of the plaint was 

1. Rurahmal v. Ramnath Kapil Man "Misir~~i 935 

All 853=153 I C 65. . oo 
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a case decided within the meaning" of 
S. 115, Civil P. C., and further that 
in that particular case the' refusal 
amounted to a disregard of t,hc pro- 
visions of O. 6. R. 17 and the lower 
Court liad acted illegally and wit,h ma- 
terial irregularity in the exercise of 
its jurisdiction and therefore a revi- 
sion would lie under the third pro- 
fusion of S. 115, Civil P. C. In view 
of this ruling I consider that I should 
hold that the refusal to allow an 
amendment of the plaint, is a ca^e de- 
cided within the meaning of S. 115, 
iCivil P. C., I do not think that that 
ruling is shown to be contrary to 1934 
All 620 (2). On the further point, as 
to whether the lower Court acted with 
material irregularity in refusing to al- 
low an amendment under O. 6, R. 
17, the provisions of that, rule state 
that ; 

“ all such amendments shall be m^de as may be 
nef'essary for tbo purpose of determining the 
real questions in controversy between the par- 
ties.” 

In the present suit, the plaintiffs ob- 
jected to the constructions made by 
the defendants on a certain plot. 
Those constructions did not bear any 
label as to the capacity in, which the 
defendants had acted when they made 
the constructions. It was therefore not 
possfljle for the plaintiffs to know the 
particular capacity in which the de- 
fendants claimed to have made the 
constructions. The plaintiffs sued the 
defendants in their capacity as presi- 
dent and secretary of one society and 
the defendants replied that when they 
made the constructions they were Act- 
ing in those capacities for another so- 
ciety. The real question between the 
parties could not be properly decided 
without allowing this amendment. It 
appears to me to be desirable that the 
present suit should describe the de- 
fendants in both capacities in order 
that other persons may not subse- 
quently claim that a decree passed in 
the present suit would not bind the 
members of both societies. It is desi- 
rable that there should not be multipli- 
city of suits on this a rather trivial 
matter but that the matter should be 
[derided once and for all in a suit 
showing what the actual merits of the 
case are for the construction of tl^sc 
^things on the plot in question. For 
these reasons I consider tl^t the low- 
er Court acted with material irregula- 
ritv in failing to allow the amendment 
[and that the lower Court should have 
■used its discretion to ol^<^in jurisdic- 
2. Gupta & Co. V. Kirpa Ram & Bros., 103i All 
020=149 I C 1183 (F B). 


tion^ over the whole of the subject-mat- 
ter in dispute between the parties. Ac- 
cordingly I consider that this is a pro- 
per case for the interference of this 
Court in revision. I therefore allow the 
application mth costs in both Courts 
and I direct that the plaint should 
be amended as prayed. 

K.s. Application allowed* 

A. I. R. 1935 Allahabad 652 

Kendall, J. 

Moti Lai — Applicant. 

V, 

Emperoi — Opposite Party. 

Criminal Revn. No. 934 of 1934, De- 
cided on 5th April, 1935, from order of 
Add. Sess. Judge, Gorakhpur, D/- 20th 
June 1934. 

Criminal P. C. (1898), Ss. 342 and 364 — 
Refusal of accused to answer questions put 
to him and refusal to sign — For refusing to- 
sign he is liable to punishment under Penal 
Code (1860), S. 180. 

The Magistrate is required to record the ex- 
amination and if there are no answers by the 
accused, the record presumably will only contain 
the questions put by the Court and a note that 
the accused bad refused to answer the questions. 
If the record has been properly completed in 
this way by the Court, the law' requires that 
the accused shall sign it in order 1 1 show that 
it is conformable to what he declares is the- 
truth. If he refuses to sign it, there can be no 
doubt that he is obstructing the process of the 
Court and that he is liable to punishment under 
S. ISO of I. P. C. There is no exemption on the 
groundthat the accused has refused to answer 
questions or that he has refused to make a fur- 
ther statement. [F 9^3 C !]• 

Madan Mohan Lal—iov Applicant. 

Asfit. Govt. Advocate— ior the Crown. ' 

Order. — The applicant Moti Lai lias 
been convicted of an offence under S. 
180, Penal Code, read with S. 480, 
Criminal P. C.. for refusing to sign' 
his statement recorded in the courser- 
of a criminal proceeding against him. 
The facts arc given in the order of 
the appellate Court, The present ap- 
plication is made on the ground tliat 
the Court was not legally competent 
to require that he should sign the 
statement. It appears that the appli- 
cant Iiad already made a statement 
which was referred to as the state- 
ment under S. 364, Criminal P. C.* 
and that on a subsequent date af- 
ter there Ixad been some further cross- - 
examination of the witnesses the 
put further questions to him which- 
he refused to answer and then refused 
to sign this later statement. It is 
gued that on the second occasion, wh^' 
in fact there was no statemOTt by 
the accused there was no obligation.« 
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on .him to sign the record, and that 
he was protected by Sub-S. (2), S. 
342, Criminal P. C., which is to the 
following effect; • 

“The accused shall not render himself li- 
able to punishment by refusing to answer such 
-<luestions or by giving false answers to them, 
but the Court and the jury, if any, may draw 
such inference from such refusal or answer as 
it thinks just. 

The applicant however lias not been 
prosecuted for refusing to answer a 
•question or for giving false answers 
to questions, but for refusing to sign 
the record of his examination. S. 342 
describes tlie powers which the Court 
iias to examine an accused person. S. 
364 describes how the examination of 
the accused is to he recorded, and 
this latter section relates to any occa- 
sion on which the accused is examined 
by the Court. It provides tliat the 
whole of the examination including 
every question put to him and every 
answer given by him shall be record- 
ed in full, that the record should be 
shown or read to him, and when the- 
whole is made conformable to wliat 
he declares is the tinith, the record 
sliall be signed by the accused. There 
is no exemption on the ground tliat 
the accused has refused to answer 
questions or that he has refused to 
make a further statement. The Ma- 
gistrate is required to record tlie 
examination, and if there are no 
answers by the accused, the record pre- 
sumably will only contain the ques- 
tions put by the Court and a note 
tliat the accused had refused to answer 
the questions. If the record has been 
properly completed in this way by the 
Court, the law requires that the ac- 
cused shall sign it in order to show 
that it is “conformable to what he 
I declares is the truth.” If he refused 
ito sign it, there can be no doubt that 
|he is obstructing the process of the 
I Court, and tliat he is liable to punish- 
'ment under S. 180, Penal Code, There 
'is of course no question but tliat the 
Court is legally competent to require 
him to sign the document. The re- 
sult is tliat there is no force in the 
application and it is dismissed. 

K. S. i4 pp / icjL ti on dism ifised . 
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Kendai^t., J. 

Naubat Singh and others — Appellants. 

V. 

Emperor — Opposite Party, 

Criminal a ppeal No. 988 of 1934, De- 
ded on S-ith March 1935. 

(a) Criminal Trial — Confession made un- 
der circumstances free from suspicion of 
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undue influence — It should not be rejected. 

(Obiter). 

Where a confession was made in circumstances 
that precluded all suspicion of undue influence: 

Held : it would be unfortunate if it had been 
necessary to decide against admitting it merely 
on some technical ground or because the rules 
for recording confession had not been strictly 
followed. LP G64 O 2J 

(b)^ Criminal Trial — Identification — Pro- 
portion of five other persons to one accused 
is minimum desirable proportion —But where 
such standard is not fully satisfied, identifi- 
cation should not be rejected but should be 
subjected to rigid scrutiny. 

The proportion of five other persons to one 
accused person for identification is the minimum 
desirable proportion foe the purpose of satisfying 
a Court that the identification of the accused 
was not a question of accident. Where the 
identification parades had not satisfied the above 
standard, it is not possible to discard these pro- 
ceedings on that ground. It is only proper that 
the evidence of identification should, in the cir- 
cumstaaces, bo subjected to a more rigid scru- 
tiny than if the proper standard had been main- 
tained. ' rp 655 O 1] 

K. D. Malaviya Shiva Charan Lai 
—for Appellants. 

Govt. Pleade ) — for the Crown. 

Order- — The seven appellants, Na’^ii- 
bat Singh, Chob Singh, Ram Sarup, 
Shib Cliaran, Hansa, Kharga and Karan 
Singh, have been convicted by the 
learned Sessions Judge of Muttra, of 
an offence under S. 395. .Penal Code, 
and sentenced t,o seven years’ rigorous 
imprisonment each. The dacoity in 
question took place on the night bet- 
ween 23rd and 24th April 1934, at the 
hoiise of Angan Lai in the village of 
Bajna in the Muttra District. As to 
the fact of dacoity there is no doubt 
whatever, and it is also dear tliat it 
was a dacoity of a very serious nature. 
Some 25 or 30 persons are said to 
liavc taken part in it; they used fire- 
arms and they looted the property of 
Angan and took it away. But it is 
also in evidence that they met with 
serious resistance. The village is a 
large one, and two police constables 
named Sadiq Ali and Babu Singh with 
two chowkidars were patrolling it. On 
hearing the noise of the dacoitv they 
came to the spot and finding that 
looting was going on, they went up 
on to the roof of Durga, who has a 
shop at a short distance from Angan’s 
house, and from there they obsen^ed 
t^hc proceedings and also fired at the 
^coits, one of whom was afterwards 
found to have been killed by gunshot 
wounds and another, as afterwards ap- 
p^red, was seriously injured. Another 
of the dacoits was killed by one of 
the villagers ivith a spear. The dacoits 
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had some “mashals** with them and 
also electric torches, and as it was a 
moonlit night, it has not been argued 
that it would not have been possible 
for the witnesses for the prosecution 
to have identified the dacoits on ac- 
count of the absence of any light. 

Although the list of property said 
to have been stolen was handed in to 
the police, none of this property was 
recovered. One of the appellants how- 
ever Naubat was arrested in Buland- 
shahr District, on the 26th April. It 
should be mentioned that the report of 
the dacoity had been made in the early 
morning of the 24th April, at the thana 
of Nohjhil in Muttra District, and it 
was only by accident that Naubat was 
discovered by the police to have been 
suffering from gunshot wounds in the 
District of Bulandshahr, a couple of 
days later. The Bulandshahr police do 
not appear to have had at that time 
any official news about this 'dacoity. 
The second officer of the Bulandshahr 
Kotwali heard from a resident that 
Naubat was lying in a d 4 ngerous con- 
dition with gunshot wounds received 
in a dacoity, and he naturally made 
inquiries and found Naubat lying on 
a cot in a precarious condition. He 
therefore took him before a Deputy 
Magistrate where Naubat's statement 
was recorded on the 26th April. Naubat 
was subsequently sent to hospital where 
he was kept for about a month. 

Sixteen men were ultimately prose- 
cuted in connexion with this dacoity, 
and seven of them have been convicted. 
The evidence on which they have been 
convicted consists of the confession ot 
Naubat and a number of statements 
by witnesses, a large number of whom 
have identified the present appellants 
as having taken part in the dacoity. 
It was argued in the first place in "fhis 
Court that the statement made by 
Naubat to the Magistrate on 26th April 
1934 was not admissible in evidence. 
The Magistrate did not record the 
questions put by him to Naubat and 
the answers made by Naubat in the 
manner required by Ss. and 364, 

Criminal P. C., and also by the Go- 
vernment orders on the 
recording Magistrate gave 

the course of which he stated th^ 
he did not think that it was n-ccessa^ 

to note down the 

wers. though he stated that he had put 
all the necessary questions and was 
satisfied that the statement ''^as \olun- 
tarv. In these circumstances, the Judge 
held that the statement was admis- 
sible in evidence as a confepion, and 


in this Ke is supported by the decision- 
of a Full Bench of this Court in the 
c^se of 1934 All 81 (1). It has been 
argued by Mr. Kapildeo Malaviya, how» 
ever that the irregularity in the proce- 
dure could not be cured by the evi- 
dence of the Magistrate, because in. 
this case Naubat had been prejudiced 
by the failure to record questions and 
answers as required by law. The argu- 
ment is that although the general im- 
pression created by the statement as- 
it has been recorded is to the effect 
that Naubat took part in the dacoity,. 
yet it is capable of the interpretation, 
that Naubat was merely watching the 
dacoity and was not one of. the da- 
coits, and that this would have been 
brought out if the statement had been 
properly recorded. It has also been ar- 
gued that this confession was not made 
to a Magistrate “in the course of an 
investigation” under Chap. 14, Criminal 
P. C- because although Naubat had 
been arrested by the Bulandshahr po- 
lice. they had not taken action in the 
course of the investigation which had 
been instituted in Muttra. It .was also- 
argued that the confession, even if ad- 
missible against Naubat, could not be 
used against any of his co-accused, es- 
pecially as it had been retracted. I do^ 
not propose to discuss these questions 
at length because after hearing counsel 
on all the evidence for the prosecution, 

I am satisfied that the evidence is 
sufficient without making any use of 
this statement. It is clear however that 
the statement was of great impor- 
tance. It was made in circumstance? 
that precluded all suspicion of undue 
influence, and it would have been un- 
fortunate if it had b^n necessary to 
decide against admitting it merely on 
some technical ground or bec^se the 
rule for recording confessions had not 
been strictly followed. • 

The other evidence which was 
brought forward to prove that the ap-. 
pellants took part in this dacoity was 
that of a large number of witnesses 
w'ho were said to have been able to 
observe them at the time. No less 
than 23 such witnesses were produced^ 
and it has been pointd out that the 
learned Sessions Judge althoughhehas 
given a concise and clear abstract ot 
the case against each of the individual 
accused has not made any comment on 
the value of the evidence of any par- 
ticular witness, but has merely stated 
in this part of the judgment the num- 
ber of witnesses who wer e able to 

iTMuha^aTXiPv. Emperor. 1^34 AU 81= 
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identify each particular accused. It was 
pointed out by Mr. Malaviya that the 
identification proceedings in jail were 
conducted on five, different occasions, 
and on not one of these occasions were 
there more than three times as many 
undertrial prisoners as the accused who 
were put up for indentification, while 
on one occasion, namely on 5th June 
1934. when nine accused persons were 
put up for identification, there were 
only 24 other persons mixed with them. 
In the case of Criminal Appeal No. 148 
of 1927 (2), it was held by a Bench 
of this Court that .the proportion of 
five other f>ersons to one accused per- 
son for identification is the minimum 
desirable proportion for the purpose 
of satisfying a Court that the identi- 
fication of the accused was not a ques- 
tion of accident. It is clear, therefore 
tliat in the present case these proceed- 
ings would have been very much more 
satisfactory if the number of under- 
trials mixed with the accused at each 
of the identification parades liad 
satisfied the standard described 
by the Bench. It is not, however pos- 
sible to discard these proceedings on 
that ground. It is only proper to hold 
that the evidence of identification 
should in the circumstances, be sub- 
jected to a more rigid scrutiny than 
'f the proper standard had been main- 
mined. Of the 23 witnesses 11 made 
-.uch a large number of mistakes that 
chelr evidence must be discarded al- 
together and of the other 12 the fol- 
lowing Shib Lai, Lalnian, Murari Lai 
Khubi, Jumna and Musammat Rupdei 
made as many mistakes as correct 
identifications. I think it is necessary 
therefore to regard these witnesses not 
as moderately successful witnesses 
whose statements can be used, though 
not absolutely relied upon, but as wit- 
nesses to whose evidence no serious 
weight can be attached. (After ex- 
amining the evidence of the several wit- 
nesses, His Lordship held that the evi- 
dence of identifying witnesses should 
be believed and the judgment con- 
cluded). The result is tliat after giving 
the case my best consideration, I see 
no reason for allowing the appeal in 
the case of any of the appellants. The 
dacoiiy undoubtedly took place, and 
t.he prosecution as a whole was sup- 
ported by a large mass of evidence. 
The learned Judge appears to have 
tried the case with every care, and 
he has acquitted those persons against 
whom he believed the evidence to be 

2 Allahdia v. Emperor, Criminal Appeal No. 143 
of 1927, Decidedon 15tb May 1928. 
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insufficient. I agree with him through- 
out in his decision, and I dismiss all 
the appeals. 

K.S. Appeals dismissed. 
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Allsop, J, 

Durjan — Applicant. 

V. 

Emperor Party. 

Criminal Revn. No. 15 of 1935, Deci- 
ded on 14th March 1935, from order of 
Addl. Sess. Judge, Cawnpore, D/- 4th 
October 1934, 

U. P. Municipalities Act (1916), S. 299 (1> 
— Bye-law of Notified Area CommiUee — 
Bye-law that no person can ply trade of 
weighman without licence — But persons 
purchasing without employing weightnan 
held were not guilty of infringement of bye- 
law. 

Where a bye-law of the Notified Area Commit- 
tee was to the effect thatno person may ply the 
trade of a weighman without obtaining a 
licence. 

Held', that they certainly had not made any 
bye law that no transaction shall take place 
without the intervent’eu of a wo ghenan. Hence 
persons who purchase goods without employing 
a weighman cannot be convicted for breach of 
any rules. [p q^q q 1] 

K, N. Katju and H. P. Sen — for Ap- 
plicant. 

K. O. Carleton — for Opposite Party. 

Asst. Govt. Advocate — for the Crown. 

Order,— This criminal revision is con- 
nected with criminal revision No. 16 of 
1935. The facts are similar and the 
points at issue are the same. I pro- 
pose to- dispose of both these revisions- 
by this order. 

The two applicants, Ghasi Ram and 
Durjan, have each been fined a sum of 
Rs. 30 under S. 299 (1), Municipalities 
Act, for infringement of a byc-Iaw of 
the Notified Area Committee of Ma- 
hoba. This bye-law is to the effect 
that no person may ply the trade of a 
weighman without obtaining a licence. 
Tlie facts found in these two cases are 
that one Ram Nath sold some grain 
to the two applicants and that they 
weighed it themselves without einploy- 
ing a professional weighman. In con- 
sideration of not employing a weigh- 
man they demanded and obtained from 
the vendor the commission which the 
w'eighman would have received. It 
would be possible to raise a number of 
questions in connexion with these ap- 
plications such as the validity of the 
bye-law and so forth; but for the deci- 
sion in these two matters it is sufficient 
to consider the facts. I have no doubt 
that the real intention behind the pro - 
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■secution was to establish the principle 
that no person buying" or selling goods 
in Mahoba should do so without em- 
ploying a weighman who had obtained 
■a licence from the .Notified Atea Com- 
mittee and who doubtless had paid a 
fee for it. It cannot be said in the 
present case that Ghasi Ram and Dur 
jan were plying the trade of a weigh- 
man. A weighman is one who is in- 
troduced into a transaction between 
third parties to determine the weight 
of goods bought by one and sold bv 
another. It may be that the Notified 
Area Committee have jurisdiction or 
have authority to make a bye-law say- 
ing that any person who acts in this 
capacity shall have a licence from 
,them; but they certainly have not made 
any bye-law that no transaction shall 
take place in Mahoba without the in- 
tervention of a weighman. If they ever 
succeed in passing such a bye-law. the 
quest'on mav arise whether it was with- 
in their authority to do so or not. In 
the present case it is sufficient to say 
that the alleged action of the appli- 
cants is not one which contravenes the 
bye-law which has already been framed. 
I have no doubt that Ghasi Ram and 
Durjan were not proved to have been 
plying the trade of weighmen; and 
consequently whether they had licences 
or not is immaterial. They have been 
convicted for doing acts which are not 
offences within the law. I consequently 
set aside the convictions and sentences 
and direct that the fines, if already 
paid, should be refunded. 

T' c Conviction set aside. 
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NlAMATULLAH. J. 

Mt. Joera Bihi — Plaintiff — Appel- 
lant. 

v. 

Mi Faima and oi/icrs— Defendants 

’'•ir.TAlp..! I59B ot 1984 D.. 
ciclea on IPth February 1935. from d^i- 
sion of Addl Puh-.Tudge, Azamgarh. D/- 

3r'l September 1934. ^ 

Benami— Sale — Benami — Preemption 
Person not having right of 

making another who has such right to file 
pre-emption suit- Suit decreed end delivery 
of nosression obtained— Mortgage of pro- 
;lrt7by former person-Suit by mortgagee 
for decraration that bis mortgagor 
of property or for po.»es»ion of property 

A person who bed no right to pro empt made 
anotbor who had anch a right to file a pre-emp- 
tion suit. The suit was decreed and delivery of 
pcs ossion was obtained. The property was 


mortgaged by the former person who it was al- 
leged had mot expenses in the pie-emptioa 
proceedings and deposited the price. The 
mortgagee filed a snit for a declaration that 
his mortgagor was the owner of the property or 
in the alternative for recovery of possession. 

Heidi that the suit should be dismissed: 35 
Cal 551 (PCJ, Applied, [P 667 0 1, 2] 

Mukhtar Ahmed — for Appellant. 

Judgment. — The plaintiff-appellant 
is a mortgagee from Sheikh Mohammad 
defendant 3. and sued the defendants^ 
three in all for a ‘ declaration thart. his 
mortgagor is the owner of the property 
in dispute. In the alternative she pray- 
ed for a decree for possession. It. is 
alleged in the plaint that the property 
in suit belonged to one Saiduddin, who 
executed a deed of sale in respect 
thereof in favour of Mathura Prasad 
and others. Defendant 3 instituted a 
suit for pre-emption on foot ^ of that 
sale-deed but realised that oudng to a 
certain partition he had no proprietary 
interest in the tenure^ in which the 
vended property was situate. Accord- 
ingly he made Mt. Fatima, defends 
ant 1, who had an interest in that 
tenure to institute a suit for pre-emp- 
tion. A decree was passed in favour 
of Mt. Fatima, who obtained delivery of 
possession followed by mutation oi 
names in the revenue register. The 
plaintiff’s case is that the price de- 
posited in the name of Mt. Fatima, 
had been paid by defendant 3 and that 
he bore all the expenses of the litiga- 
tion against the vendee. The plaintiff 
also alleges that she is in fact in pos- 
session, and that Mt. Fatima had 
throughout acted for her mortgagor 
defendant 3. The suit was contested by 
Mt. Fatima, who pleaded that she had 
pre-empted the property for her o\vn 
benefit and tliat she paid the purchase 
money. The suit was dismissed by both 
the Courts below on the preliminary 
point that assuming all the allegations 
to be found in the plaint were true, 
the plaintiff could not succeed. The 
lower appellate Court has expressed 
the opinion in a well-considered judg- 
ment, that on his o\vn showing, defen- 
dant 3 .perpetrated a fraud on the 
vendee, the law of pre-emption and the 
Court and the purpose of the fraud 
having been fulfilled, it is not per- 
missible for her or her representa- • 
tives-in-interest to say that the pre- 
empt or obtained the decree for her 
benefit. The lower appellate Court has 
also considered the alternative case 
which appears to have been set up 
in argument before it, viz. that the 
defendant 3 be directed to transfer the 
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property to the plaintiff on proof of 
the fact that the latter supplied the 
purchase^ money and there was an un- 
derstanding between defendant 3 and 
the pre-e.np'or that the property would 
after the decree in the pre-emption 
suit be transferred to the former. 
There is no suggestion in the plaint 
of any agreement between the pre- 
empt or and defendant 3 that the for- 
mer would transfer the property in lieu 
of the expenses defrayed by the lat- 
ter. The only point which requires con- 
siderat.on is whether the view taken by 
the 'o \er anpe late Court cfthe lights of 
the plaintiff on her own allegation is 
correct. In my opinion the case falls 
within the rule which was accepted by 
their Lordships of the Privy Council 
in 35 Cal 551 (1). at p. 558. Their 
Lordships quoted with approval the fol- 
lowing passage from Mayne’s Hindu 
Law .7th Edn.. p. 595 para. 446: 

“ Where a tianfiaction is once made out to be 
a mere henami ic in evident that the be* 
namidar abnoUi ety disappears from tbe title. 
His name is simply an alias for lhat of the per- 
son benefietaliy intere«»refi . Th • fact that A has 
assumed (be name of R in O’der to cheat X can 
be no reason whatever why a Court should 
assist or perenit B to cheat But if A requires 
tbe help o( the Court to get the estate back into 
his own pos-se^ision, or to get the title into his 
own name it mav be very material to consider 
whether A ba-» actually cheated X or not. If he 
has done so by means of his alias, then it has 
ceased to be a meie mask, and has become a 
reality. It mav be very proper for a Court to 
say that it will not allow him to resume tbe 
individuality, vvh’ch he has once cast off in 
order tn defiaud others If however lie has not 
defrauded anyone, there can bo no reason why 
the Court should punish his intention by giving 
his esja e away lo i?, whose roguery is oven 
more complicated than his own. This appears 
to bo the principle o( the Rnglish decision. For 
instance persons have been allowed to recover 
propeity, which they had assigned away .... 
where they bad intended to defraud creditors, 
wboin fact were never injured .... But wh^re 
tbefradulent or illegal purpose has acutally 
been effected by means of the colourable grant, 
then tbe maxim applies; In pari delicto potior 
est conditio po-isidontis. The Court will help 
neither party. Ijet the estate lie where it falls." 

It seems to me that the circumstanc- 
es of this case clearly attract the ap- 
plication of the rule embodied in the 
passage quoted above. Defendant 3 had 
no preferential right of purcliase as 
against Mathura Prasad and others, 
who as vendees would have successfully 
resisted his suit for pre-emption. If the 
plaintiff’s allegations are true, defend- 
ant 3 set up his alias as is now alleg- 
ed to claim the ^pmi^rty by right of 

i. Peiherpermal Hhetty v. ^luniandi Servai, 

(V’Oh) 35 Cal 651 = 36 I A 98=7 C L J 628 

(PCJ. 


prc-empti<ai which sJie undoubtedly pos- 
sessed and which could not be success- 
fully resisted by ^thura Prashad. The 
latter in full belief that defendant 1 
was pre-empting for herself either did 
not put forward any defence or lost the 
case against her. The Court, likewise, 
treated defendant 1 as the real pre- 
emptor, passed a decree in her favour 
and put her into possession. If it be 
assumed that the real pre-emiptor was 
defendant 3 and defendat 1 acted only 
as his benamidar in that suit, Mathura 
Prasad had been clearly 'defrauded. If 
the real nature of the arrangement, now 
asserted had been disclosed in the pre- 
emption suit, Mathura Prasad would 
have defeated the claim of defendant 
1. It is, to my mind, doubtful if the 
Courts will recognize a benami pre- 
emption. But assuming that such a 
thing is permissible liaving regard to 
the provisions of the law of pre-emp- 
tion, I think it is not open to defen- 
fendant 3 to assert that lie ousted 
Mathura Prasad and others vendees, 
by the device of making defendant 1 
to exercise her right of pre-emption, 
though in fact he himself was the pre- 
emptor. For these reasons I think the 
lower Courts have taken a correct 
view of the case. The appeal is dis- 
missed under O. 41, R. 11, Civil P. C. 

Appeal dismissed^ 
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KENDAijti, Ag. C. J. and Harries J 

Qafiim Raza — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 786 of 1934 De 
cided on 13bh December 1934, from order 
of Sess. Judge. Agra, D/- 16th July 1934 

(a) Police Act (1861), S. 30 — Authorities' 
have no power under Act absolutely to for- 
bid procesaion— They have only power to re- 
gulate it. 

It if the right of a citizen to use the public 
thoroughlares. provided that ho commits no 
offence in doing so, and the taking out of a pro- 
cession is nob in itself an offence, nor does it re- 
quiro a special license, except as provided hv 
S. 30, Police Act. That is 'a section which em- 
powers the authorities to control processions 
and the manner in which they are to be con- 
trolled, if lb IS necessary to control them is 
forth in sub-S. (2). Neither in the maigirai 
note, nor in the body of the section, is anv ev 
press power given to the authorities absolutely 
to forbid the taking out of a procession. IIonc« 
the Superintendent of Police has no power und^ 
the Act absolutely to forbid a pro^ssion. h^t 
only has the power to regulate one * lOPr. 

173, Bel on.. ; 1923 Bat 1 (S J3), Foil ^ 
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(b) Police Act (1861>. S. 32 Breaking 
promise to Superintendent of Police is not 
to disobey order. 

Where applicant gave a promise to the Snper- 
intendeot of Police that he would not take out 
the procession but he broke this promise : 

Held : that to break a pro oise to the Super- 
intendent of Police was not to disobey an order 
issued under the Act and that the applicant 
could not be convicted. [P 660 O 1] 

A. P. Dube—ior Applicant. 

Asaist. Govt. Advocate--iot the Crown. 


Order. — This is an application, for 
the revision of an appellate order of 
the Sessions Judge of Agra, dismiss- 
ing an appeal from an order of^ 

City Magistrate in which he convioted 
the applicant of an offence under 
S. 30 of the Police Act of 1861 and 
sentenced him to pay a fine of Rs. 100. 
It appears however that the Magis- 
trate intended to convict the 
plicant of an offence under S. 32 of the 
Act, which provides a penalty for dis- 
obeying orders issued under the three 
preceding sections or for violating the 
conditions of a licence. The circum- 
stances of the case are fully stated 
in the orders of the Magistrate and the 
Sessions Judge. It is only necessa^ 
to repeat here that the applicant, who 
is a Shiah Muhammadan had been up 
to 1931 in the habit of taking out a 
procession called the “puldul” pro- 
cession from his house in the Ci^y t)t 
Agra, that in 1931 and the two follow- 
ing years the procession had been dis- 
continued owing to certain orde^ I>as- 
sed by the authorities, and that m 
1934 the applicant applied both to the 
District Magistrate and to the Super- 
intendent of Police for permission to 
take out a procession. On a report by 
the Superintendent of Police, this ap- 
plication was refused, 
both the authorities applied to. Alter 
this, some time in April ^^ 34 , notices 
were issued by the Supermtendent of 
PoUcc, and one of these was .^xed 
fo the applicant's house. It evidently 
nurports to be a notice under sub- 
s ^2) of S. 30, Police Act, and it 

contains the following o^rder: 

^B’Rides the persons who 

taine 1 permission no of Police 

procession on the 

public way and thoroughfare. 

On Aoril 23, the applicant made an- 
other application by telegram to the 
District Magistrate mformmg lum that 
te was proposing to take out the pro- 
cession, and this was fonvarded to the 
Denuty Magistrate m charge of the 
mXl^, who sent for the applu^nt 
W informed him that his application 


had already been refund. We ar^ . in- 
formed by Counsel that after this the' 
applicant asked for a writteii order 
for his use in the Civil Court, and- 
then, decided to take^ out a formal* 
preession, which he did. The proces- 
sion was stopped about five pacek 
from his house and no troublfe result- 
ed. But the applicant was prosecuteeP 
and convicted, as described above. 
Both the Courts have convicted the 
applicant on the grounds that order^ 
refusing .permission to take out a pro- 
session was issued under Ss. 30 and 
31 Police Act and that as the appli- 
cant disobeyed that order, he is there- 
fore liable to punishment under S. 32> 
But it has been argued by Mr. Dube 
that the conviction is illegal, because 
the order refusing permission to. take 
out the procession was in itself not 
a legal order, and in any case was 
not an order passed under the pro- 
visions of Ss. 30 and 31 of the Act.- 
We may mention that two other mat- 
ters were argued which may at once 
be disposed of* It was said that on. 
facts as stated by the witnesses for 
the prosecution the procession, was 
stopped before any harm was done* 
and therefore there was no offence. 
This however is irrelevant, as the ques- 
tion is whether a legal order und^ 
the Police Act has been contravemed. 
It was also said tliat the applicant had 
committed no offence because the road 
on which he had actually taken out 
the procession was his private pro- 
perty It has not however been proved' 
that this road is his private property,, 
and as it has been admitted that this- 
road is freely used as a public thorough- 
fare the objection cannot be serious- 
ly considered. The more techni^ ob- 
lection however is not so easily dis- 
posed of. S. 30, PoUceAct, as the mar- 
ginal note shows, is one for “regulating- 
of public assemblies and processions 
and licensing of same." sub-S. (1)‘ 
shows that: 


“The District Superintendent or Assistant* 
District Superintendent of Police may, as occa- 
sion requires, direct the conduct of all assern- 
blies and processions on the public roads or lo* 
the public streets and thoroughfares and pre^ 
cribo the routes from which or the time at which' 


uch processions may pass.” 

Sub-S. (2) says: 

“If he is satisfied that it is intended by any 
serson or class of persons to convene or collect 
m assembly in any such road, street or thorougn- 
are or to form a procession which would, in tne- 
judgment of the Magistrate of the 
L Sub-Division, if uncontrolled, be likely to- 
jause a breach of the peace, he may require y 
reneral or special notice that the person jonven- 
ng or collecting such assembly or directing or 
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promoting such procession shall apply for a 
licence.** 

The third sub-section shows that 
when such application has been made, 
“he may issue a licence specifying the names of 
the^ licencees and defining the conditions on 
which alone such assembly or such procession is 
to be permitted to take place, and otherwise civ 
ing effect to the section.** 

In the present case, it is not denied 
that the applicant had applied for a 
licence, and that the application had 
been rejected. The learned Judge has 
remarked that under sub-S. (3) of 
S. 30, the Magistrate may issue a 
licence, and that this means that he 
has the power to refuse to issue one, 
otherwise the word “shall” would have 
been used. It appears to us that under 
the section it is the Superintendent 
of Police and not the Magistrate who 
may issue the licence, but fhis is not 
a matter of importance in the present 
case. We may agree with the learned 
Judge that there could be no obliga- 
tion on the Superintendent of PoSce 
to issue a licence merely because an 
application has been made for one. 
What the Judge does not appear to 
have considered however is what the 
effect of “refusing to grant” a licence 
will be. We have used the expression 
“refusing to grant a licence” because 
that is in fact what the authorities did 
or claimed to liave done. But we think 
we shall be following the wording of 
the section more closely if we hold 
that the Superintendent of Police un- 
der sub-S. (3) of S. 30 either may 
issue a licence or may not issue a 
licence, because when the matter is put 
in this way it is clear that the Super- 
intendent of Police is authorised by 
the Act to issue a licence, if he thinks 
it necessary, or not to issue a Licence, 
if he thinks it unnecessary to do so. 
The Act does not in terms give him 
authority to refuse to issue a Licence, 
for the purpose of preventing a pro- 
cession from being taken out. It is 
quite conceivable tliat after an appli- 
cation for a Licence has been made and 
the Superintendent of Police has satis- 
fied himself, after examining the ap- 
plication and, if necessary, questioning 
the applicant, that there is no danger 
to the public peace, it may be unneces^ 
sary to issue a licence or regulate or 
direct the conduct of the procession at 
all, and in this case he would pre- 
sumably not issue a licence and not 
lay down any conditions. 

In such a case it could hardly be 
contended that it would be an offence 
to take out a procession merely be- 
cause no licence had been issued. In 


fact it has not been suggested - to us 
that the act of taking out an un- 
licensed procession is in itself an offence 
against any law. It is the right of a 
citizen to use the public thoroughfares, 
provided that he commits no offence 
in doing so, and the taking out of a 
procession ^ is not in itself an offence, 
nor does it require a special licence, 
except as provided by S. 30, Police 
Act. That is a section which empowers 
the authorities to controb processions, 
and the manner in which they are to 
be controlled, if it is necessary to con- 
trol them, is set forth* in sub-S. (2). 
Neither in the marginal note, nor in 
the body of the section, is any express 
power given to the authorities abso- 
lutely to forbid the taking out of a 
procession. It has been argued by Dr. 
Wali Ul^h, on behalf of the Crown— 
and again this must be obvious — that 
if this interpretation of the section is 
correct, then a person whose applica- 
tion for a licence under sub-S. J2), 
S. 30 has been refused is in a better 
position than one whose application has 
been accepted and who has obtained a 

^ **111 ^ procession of the 

latter will be regulated by the condi- 
tions of his licence, whereas the im- 
successful applicant will not be fettered 
in any way. The apparent paradox, 
however appears to us to be due to a 
misreading of S. 30 of the Act. If 
once It is admitted that the Superin- 

Police has no power under 
the A^ absolutely to forbid a proces- 
Sion, but only lias the power to reffu- 
late one, it becomes clear that it is 
his duty to regulate a procession, if 
ne thinks that it requires regulating 
in the manner prescribed by the Act 
that is to say. by the issue of a licence' 
or to leave it alone; and thus the issue 
of a licence imposes a liability on the 
applicant and not a privilege 


lar irom 


has been worded as clearly as it mi«^ht 
might have been, but we have to m- 
terpret it stri tly, and we consider that 
It is impossible to read into it any 
authority for absolutely refusing per- 
mission to take out a procession. We 
have been referred to a decision of a 
Full Bench of the Patna High Court 
in the case of 1923 Pat 1 ( 1 ), in which 
there are some passages which sun- 
port the argument of the learned As- 
sistant Government Advocate in this 
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Now S. 80, Police Act, though not happily 
worded appears to mean this. The Superinteo' 
dent of Police has to be satisfied that an assembly 
or procession is in the judgment of the District 
Magistrate likely to cause a breach of the peace. 
He may then issue a notice upou the person. . • . 
to apply for a licence. It is contended that the 
Superintendent is not authorized to issue a 
general order, but must call upon the convenor 
or promoter of the assembly or procession to take 
out a licence for the occasion. In my opinion, 
the words are sufficiently general to enable the 
Superintendent to issue a general notification 
containing a prohibition from convening or col- 
lecting an assembly or promoting or directing a 
procession without a licence. The terms of the 
section are also wide enough to cover a prohibi- 
tion without any limit of time. If the person or 
persons against whom the notice is directed con- 
vene or collect an assembly or promote or direct 
a procession without licence, he or they will be 
punishable under S. 3? of the Act,” 

This is an obiter dictum, as the per- 
sons who were convicted in that ca^ 
were not convicted under the provi- 
sions of the Police Act. but under the 
Penal Code and we notice that Das, J.. 
disagreed with the other two learned 
Judges in the interpretation of the 
Police Act. In a later case, tliat of 
1926 Pat 173 (2). in dealing mth a case 
under S. 32, Police Act, it was re^ 

marked: 

” So far as I can see the police have no power 
to forbid the issue of a procession. The power to 

control does not include the power to forbid. 

and that is the view wc have taken in 
the present case. It was, believed by 
the Legislature that it should be pos- 
sible for the authorities so to regulate 
a procession by the conditions of a 
licence that no danger to the P^bhe 
peace would be likely to ,a,nsc and for 
this reason it was not thought tJCTOS" 
£ary to restrict the libartics of the 
suited further than has, been already 

done in S. 30 of the Act. . 

It has been remarked by the Magis- 

iraie that the present applicant gave 

a promise to tHie Superintendent of 

Police that he would not take out the 

nmeessiU and that he broke this pro- 
processio ^.Q^^uct was 

ndsc" t^^the^'^Superint^^ 

“(iff 

comictea. courts below convicting 

a - 

fine, if paid, be returned to him. 

Order set aside. 

K.S 


2. SUaram I>as vrEmperov 1926 Pat 173-93 I C 
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NlAMATULIiAH, J. 

Mt. Anina — Plaintiff — Appellant. 


V. 


Ratan Lai — Defendant — Respondent. 

First Appeal No. 238 of 1933, Decided 
on 22nd February 1935, from order of 
First Sub Judge, Saharanpur, D/- 23rd 
September 1933. 

Civil P. C. (1908), O. 5, R. 15 (as amend- 
ed by Allahabad High Court) — Pardanasbin 
lady is not person who cannot be personally 
served — Lady present in house — Merely se^r- 
ving summons intended for pardanasbin 
lady on male member is not sufficient re- 
quirement of law. 

Summons can be delivered or tendered to a 
pardanasbin lady, even though it may not be 
possible for the process-server to have access to 
her; nor can a pardanasbin lady be considered 
to be a person who cannot be personally served. 
It is the duty of the process-server to make an 
attempt to find ways and means of delivering 
or tendering the summons to the pardanasbin 
lady for whom it is intended. He can very often 
find some one living with her or in the neigh- 
bourhood, male or female, who can take the 
summons to her. If the pardanasbin lady ac- 
cepts service, it is personal service as contem- 
plated by Rr. 10 and 15. He should in ordinary 
cases obtain the attestation of the witness taking 
the summons to the pardanasbin woman con- 
cerned which should also be done in case of 
refusal by her to accept the summons. If the 
process-server cannot find any one, male or 
female who can take the summons to her, it 
may be a case referred to in R. 15, namely, that 

the defendant cannot be personally served. 

[P661C2] 

Where a summons intended for a pardana- 
shin lady was served on a male member, oven . 
though the lady was inside the house: HeUi: 

the requirement of law was 

with. [P6G2C1]. 

M. II. Faruqi — for Appellant. 

jS. K. Mukerji — for Respondent. 

Judgment. — This is an appeal from 
an order of the learned Subordinate 
Judge, Saharanpur, refusing to set aside 
an ex parte decree passed in an appeal 
in which the present appellant was the 
respondent. That appeal arose out of 
a suit brought by her for a declaiation 
that a certain proi>erty which she 
claimed to be hers was not liable to 
be sold at the instance of the opposite 
l>arty in execution of a decree obtained 
by him against her husband. She 
established her claim in the trial Court 
which declared that the property in 
dispute belonged to her and not to her 
husband. The opposite party preferred 
an appeal to the lower Court (buoor- 
dinatc Judge, Sahar,^pur). A sum- 
mons was issued to the appellant, wno 
is a pardanasbin lady. The process- 
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server’s report was to the efifect that 
the appellant, who is a pardanashin 
lady, was in the house, that she was 
called out, but did not answer and 
that accordingly the summons was 
handed over to her husband’s elder 
brother, Mohanrunad Bakhsh, who 
affixed his thumb mark on the back of 
the summons. On the date fixed for 
the hearing of the appeal no one ap- 
peared on behalf of the respondent 
(the appellant in this appeal), and an 
ex parte decree was passed against her 
alloNNing the appeal and dismissing her 
suit. The appellant made an applica- 
tion under O. 41, R. 21, Civil P. C., 
for an order to set aside the ex parte 
decree. She filed her own affidavit 
swearing that Mohammad Bakhsh never 
informed her of the process-server hav- 
ing delivered a summons; nor did she 
otherwise come to know of the date 
lixed for the hearing of the appeal in 
which she was respondent. Mohammad 
Bakhsh was not examined on bclialf of 
any party. The opposite party filed a 
counter-affidavit in which the appel- 
lant’s allegations were traversed. It is 
however clear tliat, a denial of the 
trulh of her allegations by one who 
had no personal knowledge of the mat- 
ter is not of any value. The lower 
Court dismissed her application on the 
solitary ground that: 

“ No reason has been shown on behalf of the 
appellant why her husband’s own brother did 
not inform the appellant of the date of hearing.” 

That Court did not apply its mind to 
the question whether in the circum- 
stances of the case service on Moham- 
mad Bakhsh was due service. O. 41 
R. 21, provides like O. 9, R. 13, Civil 
P. C., that where an appeal is heard 
e.x ixirtc and the judgment is pro- 
nounced against the respondent, the 
latter may apply for the appeal being 
reheard, and, if the Court is satisfied 

” that the notice was not duly served or that 
the respondent was prevented by sufficient cause 
from appearing when the appeal was called on 
for hearing, the Court shall ro-hcar the ap- 
peal.” 

The appellant’s contention is that 
she was not duly served. This conten- 
tion has force. O. 5, R. 15. Civil P. CJ., 
as amended by this Court, .permits 
service being effected on a male mem- 
ber of a family only: 

*‘ When the defendant is absent or cannot be 
personally served and has no agent empowered 
to accept the service of the summons on his be- 
half.” 

The process-server’s report in this 
Court makes it abundajitly clear tlxat 
the appellant was not absent; she was 
inside the house. The learned advocate 


for the opposite party has strenuously 
contended that it was a case in which 
the party could not be personally ser- 
ved. He argues that every i>ardanashin 
lady should be considered to be a per- 
son who cannot be i>ersonally served. 
It is said that from her position a 
pardanashin woman cannot appear be- 
fore the process-server and therefore 
personal service is impossible. The 
manner in which personal service is to 
be effected is mentioned in O. 5, R. 10, 
which provides that: 

‘‘Service of the summons shall be made by 
delivering or tendering a copy thereof ” 

It is argued that unless a process- 
server can directly approach the lady 
to be served or rather unless the lady 
can appear^ before the process-server, 
it is impossible for the latter to deliver 
or tender the summons to her. I am 
unable to accept these contentions. 
Summons can be delivered or tendered 
to a pardanashin lady even though 
it may not be possible for the process- 
server lo have access to her nor can 
a pardanashin lady be considered to 
be a person who cannot be personally 
served. It is the duty of the process- 
server to make an attempt to find 
wavs and means of delivering or ten- 
dering the summons to the pardah- 
nashin lady for whom it is intended. 
He can very often find some one living 
with her or in the neighbourhood, male 
or female, who can take the summons 
to her. If the pardanashin lady ac- 
cepts scr\’icc, it is personal service as 
contemplated by Rr. 10 and 15, Civil 
P. C. He should in ordinary cases 
obtain the attestation of the witness 
taking the summons to the pardah- 
nashin woman concerned which should 
also be done in ^se of refusal by 
her to accept the summons. If the 
process-server cannot find any one. 
male or female, who can take the sum- 
mons to her, it may he a case referred 
to in R. 15, namely that the defendant 
cannot be personally served. To accept 
the contention of the learned advocate 
for the appellant will be to deprive ? 
pardanashin lady of the privilege of 
personal service of the summons in 
cases lo which she is a i>arly. 

C oming to the facts of the present 
rase It IS not suggested that Moham- 
miici IBakhsh would have declined to 
take the summons to the appellant. 
Apparently he was quite willing to dc> 
what the process-server would ask him 
to do. He accepted service and signed 
It in token thereof. It is perfectly clear 
that if everything >vas fair and square 
in this case, the process-server, who 
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dould not bc' ■expected to know 
all the niceties of law regard- 
ing- personal service, . considered 
it sufficient . to serve it on the male 
member of the appellant’s family. He 
did not however comply u-ith the re- 
quirements of law and the appellant 
cannot be considered to have been 
"duly served.” 

The Subordinate Judge was not justi- 
fied in presuming that Mohammad 
Bakhsh informed the appellant of the 
visit of the process-server and of the 
^te fixed for hearing of her case. It 
is not permissible to have recourse to 
speculation in a matter of this kind. 
It might well be that the opposite 
party, who had lost his case in the 
First Court, desired to have the appeal 
heard ex parte, and arranged for a 
service, in a manner which may not 
be calculated to convey information of 
the pendency of the appeal to her. This 
is however a pure conjecture, no better 
or worse than that made by the lower 
Court. The question whether the ap- 
pellant was aware of the date fixed in 
her appeal and was prevented by suffi- 
cient cause from^ api^aring in the case 
does not arise in view of my finding 
that the appellant was not duly 
served. Under O. 41, R. 21, the Court 
is bound to set aside an ex parte de- 
cree if the respondent satisfies it that 
the summons was not duly served. 

The result is tliat this appeal sue* 
coeds. It is accordingly allowed with 
costs. The order of the lower appellate 
Court and the ex parte decree are both 
set aside. The appeal of the opposite 
party sliall be reheard according to 
law. 

K s. Appeal allowed. 
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Niamat-Uddah, J. 

Banaphal Singh — Plaintiff — Appel- 
lant. 

V. 

Noor Mohammad and another — De- 
fendants — Respondents. 

Second Appeal No. 08 of 1933, Decid- 
ed on 27th February 1935. from decision 
of Dipt. Judge, Azamgarh, D/- 14th Octo- 
ber 1932. 

(a) Deed — Inconsistency between two parts 
of document — Case is one of ambiguity. 

Tbo document must be taken as a whole and 
if there is inconsistency between two parts of 
it. thoro can be no doubt, whatever that the 
ca«e ifi one of ambiguity. [P G63 C Ij 

(b) Evidence Act (1872), S 97— Language 
applying partly to one jiet of facts and partly 
to another but whole not applying correctly 
to either — Extrinsic evidence to show which 


of two applies is admissible — Finding on 
such point is one of fact not open to be' at- 
tacked in second appeal— Civil P. C. (1908), 
S. 100. ' 

Where the language of the deed, eo far as the 
boundaries are roncerned, is indicative of the 
fact alleged by the defendant, namely, that the 
whole of the grove was sold and another part of 
the deed, which refers to the number and area, 
is indicative of the fact alleged by the plaintiff, 
namely that part only of the grove, that is to 
say. No. 257, was sold in this state, of things, 
evidence is clearly admissible to show whether 
it was meant that the deed should convey the 
whole of the grove or onlv part of it. Snch evi- 
dence being admitted the finding of the lower 
Court on such a question is one of fact and 
cannot be questioned in second appeal. 

[P 663 C 1, 2] 

A. P. Pandey — for Appellant. 

Mulch tar Ahmad — for Respondents. 

Judgment. — This second appeal has 
arisen from a suit brought by the ap* 
pellant for recovery of possession of 
plot No. 258 with trees standing there- 
on. The trial Cx>urt decreed the suit. 
The lower appellate Court dismissed it. 

It is common ground that the plain- 
tiff owned what looked on the spot 
like a grove surrounded by a ditch all 
round. It is however composed of two 
distinct plots, No. 257 area 753 karis 
or one bigha 6 biswas 14 dhurs and 
No. 258 area 97 kari or 3 biswas 
9 dhurs. There are trees all over the 
grove on both the plots. The plaintiff 
executed a^ sale-deed in favour of the 
defendant in 1925 in respect of a grove 
which is described in the body of the 
sale-deed as No. 257, area 753 karis, 
bounded as stated at the fqot of the 
deed. The boundares include not only 
plot No. 257, but also No. 258. The 
lower appellate Court treated it as a 
case of ambiguity and proceeded to 
decide on evidence whether the sale- 
deed was meant to cover the entire 
grove, including plots No. 258, as al- 
leged by the defendant, or only No. 
257, as alleged by the plaintiff. Th^e 
was oral evidence on both sides winch 
the lower appellate Court did not copr 
sider to be quite reliable. On the docu- 
mentary evidence and certain circum- 
stances referred to in the judgment 
that Court held that the plaintiff sold 
the entire grove, including No. 258, 
and that the defendant has been in 
possession of the entire grove ever 
since the date^ of sale. On t^t. find- 
ing the plaintiff’s suit was dismissed. 

The learned advot^te for the appel- 
lant argues that -this was not a ca^ 
of latent ambiguity and that extrinsic 
evidence was not admissible. He points 
out that the sale-^eed clearly men* 
tlons the area of‘^he property sold 
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besides its number and that the vendee 
is not entitled to any area in excess 
of what is mentioned in the deed. If 
there had been nothing^ else in the sale- 
deed, this argument would have been 
unanswerable but the document must 
be taken as a whole and if there isr 
inconsistency between two parts of it, 
there can be no doubt, whatever, that 
the case is one of ambigniity. The 
deed purports to convey plot No. 257 
subject to the^ qualification, viz., the 
area enclosed within the boundaries set 
forth at the foot of the deed. The de- 
fendant’s case was that the plaintiff 
showed to him on the spot the grove' 
which was enclosed by a ditch on all 
sides of it. and that the parties entered 
"into the transaction of sale in respect 
•of the entire grove which at that time 
was considered to be only No. 257 with 
■an area of 753 karis. Th«e lower appel- 
late Court has found that the defen- 
<lant has been in possession of the en-^ 
tire grove, including No. 258, ever since 
the date of sale. The plaintiff himself 
admits that he (the defendant) is in 
possession of No. 258, because the pre-‘ 
sent suit is one for possession. The 
■ ‘khatauni” of 1334 Fasli which cor-' 
responds to 1926-27, records both plots 
'Nos. 257 and 258, in the name of the 
<iefendant as grove-holder. In all sub- 
sequent years the same entry is found. 
Teamed advocate for the appellant at- 
tempted to explain away the entry in 
the khatauni of 1334 Fasli on the 
tground that plot No. 258 is shown in 
red ink. It does not however appear 
■what significance of the entry in red 
'ink is. He suggests that plot. No. 258 
was subsequently entered in the defen- 
dant’s grove khata. This may be so. 
The fact remains that the plaintiff did 
7iot take any exception to the defen- 
dant’s possession for nearly 8 years, or 
to the entries in the “khatauni.” This 
•fact is strongly relied upon by the 
lower appellate Court, which refers to 
one or two other circumstances which, 
according to it, give rise to an infer- 
ence in favour of the defendant. 

It is conceded that .the finding ar- 
rived at by the lower appellate Court 
iis one of fact and is supported by, at' 
least, some evidence. The only conten- 
|tion which is put forward on behalf of 
the appellant is tliat the lower appel- 
late Court was not justified in enter- 
ing into the question as to whether 
anything more than plot No. 257 was 
sold. In my opinion S. 97, Evidence 
Act ^is fully applicable. It provides that, 
when, the language used applies partly 
to one set of existing facts and partly 


to another set of existing facts, . bui 
the whole of it does not apply correctly 
to either, evidence may^ be given to 
show which of the two it was meant 
to apply. In the present case, 
language of the deed, so ^ far as the 
boundaries are concerned, is indicative 
of the fact alleged by the defendant 
namely, that the whole of the grove! 
was sold. Another part of the d-eed. 
which refers to the number and area 
is indicative of the fact alleged by the 
plaintiff, namely, that part only of the 
grove that is to say. No. 257, was 
sold. In this state of things, evidence 
is clearly admissible to show whether 
it was meant that the deed should 
convey the whole of the grove or only 
jjari of it. In my opinion, the lower 
appellate Court was justified in admit- 
ting extrinsic evidence. As alr-eady 
stated, such evidence being admitted, 
the finding ot the lower appellate Court 
is one of fact and cannot be ques- 
tioned in second appeal, which is ac- 
cordingly dismissed, with costs. 

Leave to appeal under the Letters 
Patent is refused. 

K.S. Appeal dismissed. 
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SULAIMAN. C. J. AND BENNET, J. 

Muhammad Mustafa AH Khan — 
Plaintiff — Appellant. 

V. 

Dist. Boards Bareilly and another — De- 
fendants— Respondeots. 

Second Appeal No. 1396 of 1933, 
Decided on 22nd January 1935, from 
decision of Dist. Judge, Bareilly, D/-31sfc 
October 1933. 

U. P. District Boards Act (10 of 1922), 
S. 48 — Agenda paper mentioning that draft 
resolution and report regarding dismissal of 
secretary would come for final decision — It 
is sufficient notice under S. 48. 

Where the agenda paper as issued made it 
perfectly clear that the draft resolution of the 
members together v>itli the explanations and 
the report of the sub-committee would come up 
bef>^re the Board for final resolution: 

Held-, that it was suffleient notice under 
S. 48. CP 664 C 2] 

K, N. Katju and Mukhta^r Ahmad — 
for Appellant. 

G. S. Pathak — for Respondents. 

Sulaiman, C. J, — This is a plaintiff’s 
appeal arising out of a suit for an 
injunction brought by the plaintiff who 
was the Secretary of the District 
Board, Bareilly, against the Board res- 
training the Board from enforcing their 
resolution of 8th March 1933. A relief 
for a declaration'*'\hat the plaintiff’s 
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dismissal was against law and un- 
enforceable had been claimed, but was 
withdrawn. 

The Courts below Iiave dismissed the 
plaintiff’s suit. In appeal it is con- 
tended that the decree is wrong. A 
question has l^en raised as to whether 
a suit for an injunction by a Secretary 
of Local Board, filed in a Civil Court 
is at all maintainable and whether any 
relief for injunction can be granted in 
the face of the provisions of S. 21 (b), 
Specific Relief Act. Under that sec* 
tion a contract which is so dependent 
on the personal qualifications or voli- 
tion of the parties or otherwise from 
its nature is such that the Court can- 
not enforce specific performance of its 
material terms cannot be specifically 
enforced. The question whether the 
contract of service of the plaintiff was 
dependent on his personal qualifica- 
tions or the volition of the parties is 
of some difficulty and I would not ex- 
press any final opinion on it at this 
stage of the case because the case 
can be disposed of without deciding 
this question. 

Before considering the obejetions 
raised by the plaintiff it w'ould be con- 
venient to give briefly the previous 
history of the matter: Early in January 
1933, a proposal signed by 18 members 
of the Board in the form of a resolu- 
tion was received by the Board. It 
suggested that the Secretary and the 
Engineer had been negligent in the 
discharge of their duties and guilty of 
lack of supervision causing disorder in 
the affairs of the Board and making 
its finances suffer heavily and that they 
were incapable and unw'orthy of the 
IKJSts they held. The proposal was that 
they should be called upon to submit 
replies to the charges against them 
within 15 days and in case of their not 
doing so or their replies being un- 
satisfactory the question of their dis- 
missal should be considered by the 
Board. There w'as a further proposal 
that the post of the Secretary and 
the Engineer should be combined. On 
receipt of this resolution the Cliairnian 
called upon the persons complained 
agiiinst to furnish explanations. Copies 
of the charges as w'ell as copies of 
the draft resolution were handed over 
to them. The draft resolution together 
with the explanations submitted were 
placed before a meeting of the Dis^^ 
Board on 15th February 1933. The 
resolution was considered and it was 
resolved by the Board that a sub- 
committee of three members should b^ 
apix)inted to go into the charges and 


examine the explanations submitted on 
those charges and to submit a report 
to the Board before its next meeting 
on 8th March, and that the matter 
should come up for final decision on 
that date. Admittedly 10 (?) days before 
8th^ March 1933, a notice was issued 
notifying that a meeting of the Board 
w'ould be held on 8th l^rch 1933. On 
1st March 1933, an agenda paper was 
issued which contained, as the matter 
for consideration, the draft resolution 
of the 18 members about the dismissal 
of the Secretary and the Engineer 
along with the report of the Sub- 
Committee, the explanations of the 
Secretary and the Engineer as well as 
the report of the Special Officer and 
the resolution of the Board dated 15th 
February 1933. A complete copy of 
the draft resolution as well as a copy 
of the resolution of the Board dated 
15tli February 1933, were appended. On 
8th March 1933, at a full quorum the 
Board passed a resolution dismissing 
the plaintiff. 

The first objection taken is that 
there was no due notice given of the 
business that was transacted. S. 48. 
U. P. District Boards Act, requires tliai 
no business which is requLed to be 
transacted by a special resolution shall 
be transacted unless previous notiw 
of the intention to transact such busi- 
ness has been given, and under S. 71 
the dismissal of a Secretary is one of 
the matters for which a sF>eciaI resolu- 
tion is necessary, dt also appears tliat 
the Board acting under the power con- 
ferred upon it by S. 173, lias framed 
certain regulations which require that 
there should be ten days’ notice of a 
meeting and a seven days’ notice of 
the agenda. The first objection is that 
there was no notice given within the 
meaning of S. 48 of the Act. We are 
wholly unable to accept this conten- 
tion. The agenda paper as issued made 
it perfectly clear that the draft resolu- 
tion of the members together with the 
explanations and the report of the Sub- 
committee would come up before the 
Board on 8th March 1933, “for final 
decision.” This undoubtedly notified 
that final orders would be passed on 
the matter. That necessarily included 
a resolution adopting the draft resolu- 
tion as proposed by the members. We 
therefore think that there is no force • 
in this objection. 

The second objection is that under 
the regulations the agenda papers 
should have been issued ten days 
lier. We are unablejMo accede to tms^ 
contention. The notice which is to be- 
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issued ten days before the meeting is 
a notice of the meeting itself, whereas 
the agenda is a notice of the matters 
which have to be considered at the 
meeting. There has in fact been no 
non-compliance with the regulation for 
notice of the meeting was given ten 
days earlier and the agenda paper was 
issued seven days before the meeting. 
This objection also has therefore no 
force. I would therefore dismiss this 
appeal. 

Bennet, J. — I concur. 

K S. Ap 2 )eal dismissed, 
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Kendaee, j. 

Narain and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 36 of 1935, De- 
cided on I2th March 1935, from order of 
Sess. Judge, Bareilly, D/- 3rd December 
1934. 

Penal Code (I860), S. 366-Object of ac- 
cused being to bring pressure on husband of 
woman to withdraw certain complaint — 
S. 366 is not applicable— Jury not properly 
charged —Conviction is bad — Criminal Trial. 

If the object of the accused is to bring pres- 
sure to bear on the husband of the woman to 
withdraw certain complaint, then it can hardly 
be said that they koew it to be likely that sha 
would be forced or seduced to illicit intercourse. 

Where the jury were likely to be misled by 
Judge’s direction that they were likely to believe 
that what they had. to find was not that the 
woman was abducted for illicit intercourse but 
that she was abducted for the purpose of bringing 
pressure to bear on her husband and if the jury 
brought in a verdict of guilty on this under- 
standing. 

Held', that the conviction under S. 866 ought 
not to stand, [P 665 C 2] 

G. S. Pathak — for Appellants. 

Goi't. Pleader — for the Crown. 

Judgment. — The three appellants 
have been convicted by the learned 
Sessions Judge of Bareilly of an of- 
fence under S. 366, Penal Code, and 
sentenced to three years’ rigorous im- 
prisonment. The trial was by jury, and 
the apF>eal is made on the ground that 
there was a misdirection of the jury 
by the learned Judge. The three ap- 
pellants and one other were cliarged 
with abducting .Mt. Tulsha while she 
was going on her way to Khamaria 
with her maternal uncle Hira Lai, in 
order that the appellant Narain. should 
commit illicit intercourse with her, and 
knowing it to be likely that she would 
be forced to illicit intercourse with an- 
other person by means of criminal in- 
timidation. It has been poinfted out 
that in the charg:e to the jury the 


Judge has not explained the ingre- 
ients of an offence under S. 366,^ Pe- 
nal Code. The first of the ingredients 
is the abduction of the woman, and 
the second is the: 

"intention that she may be compelled or know- 
ing it to be likely that she may be compelled or 
in order that she may be forced or seduced to 
illicit intercourse or knowing it to be likely that 
she would be forced or seduced to illicit inter- 
course,** 

i. c., the object of the abduction must 
be an >enforcement or compulsion; or 
seduction to illicit init.ercourse. At the 
beginning of the charge to tlie jury 
the Judge said that the prosecution 
case was that the idea of the accused 
was to bring such influence to bear 
on the woman or her family that the 
burglary case which was then pendinig 
against Narain accused would be 
withdrawn or seriously prejudiced. 
This matter is again referred to a Ik.-’ 
tle lower down where the Judge says 
that the defence does not: 

"carry any great weight if their intention was 
merely to force her family to withdraw the case 
by abducting her or to force her herself to give- 
evidence in favour of Narain." 

If this was the object of abduction,, 
then S. 366 would not be applicable.. 
It is true the Judge remarks: 

"section 866 also refers to a case in which the 
accused knows that it is likely that the woman 
will be seduced or compelled to illicit inter- 
course, and it is on this case that the prosecution 
proceeds." 

I am not quite clear as to the miean- 
ing of this sentence. If the object; of 
the accused was to bring pressure to 
bear on the husband then it can hard- 
ly be said that they knew it to be 
likely that she would be forced or se- 
duced to illicit intercourse. Putting the 
case at its highest, it may fairly be 
said that the jury were likely tp be 
rnislcd, that is to say, tliat they were 
likely to believe tlxat what they had 
to find was not that the woman was 
abducted for illicit intercourse but, that 
she was abducted for the purpose of 
bringing pressure to bear oii her hus-/ 
band and if the jury brought in a ver-' 
diet of guilty on this undcrstandkig 
it is quite clear that the conviction ’ 
under S. 366 ought not to stand. 

It should be remarked that the 
Judge did not in his cliargc remind 
the jury tliat if they had any reason- 
able doubt about the gTiilt of the ac- 
cused, they were to bring in a ver- 
dict of not guilty. 

I therefore allow the appeal, set 
aside the order of conviction and sen- 
tence passed on the appellants, and di- 
rect that the case be returned to the 
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leam«d Sessions Judge for re-trial. 
The api>ellants may remain on. bail un- 
til further orders have been passed 
t)y the Sessions Judge. 

K.S. Appeal allowed, 
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Ganga Nath, J. 

Braj Kishore U padhia and others— 
Defendants —Appellants. 

V. 

Panchaiti Akhara Maha Nirwani 
Kirqa Goshaiyan Naga — Plaintiff — 
Respondent. 

Second Appeal No. 762 of 1933, De- 
cided on 6th March 1935 from decision 
•of Addl Sub-Judge, Allahabad, D/- 22nd 
April 1933. 

U P. Land Revenue Act (3 of 1901), S. 118 
— Heap of manure or cattle trough Is not 
•dwelling house. 

A heap of manure or a cattle trough with 
■thatch is not a ‘dwelling house or other building* 
within the meaning of S. 118 of the Act. Hence 
<a cosharer to whose share a plot 'f land, over 
which another cosharer has made cattle troughs 
or scores heaps of manure, is allotted in partition 
is entitled to actual possession of the plot: 1917 
All 413, Bef\ 1917 All 412, Rel on. [P 667 C 1. 2] 

N P. Astha7ia and A. P, Pandey — for 
Appellants. 

K. N. Kaiju, Ladli Prasad Zutshi 
tand Janhi Prasad — for Respondent. 

Judgment. — This is a defendants* ap- 
peal and arises out of a suit brought 
against them by the plaintiff-respon- 
dent for possession over plot No. 196 
of Abadi and parti land described in 
the plaint by removal of the defen- 
dants’ cattle troughs and thatch. The 
parties were co-sharers. A partition 
took place between the parties and 
•other cosharers in 1926. The plot in 
dispute was allotted to the patti of 
the plaintiff at the time of Uie par- 
tition. There was at the time of par- 
tition a bagar “of the defendants|’ on 
the plot in dispute. The plaintiff 
brought this suit on tbe allegation that 
he was obstructed by the defendants 
when he wanted to make some con- 
structions on the plot in dispute. The 
defendants contended tliat they had 
their bagar on the plot in suit and 
therefore they had a right to remain 
in possession. The trial Court decreed 
the suit partly for possession over the 
plot except over that portion on 
which the defendants’ chhappar stood. 
A cross-objection was filed by ^be 
plaintiff and an appeal by the defen- 
dants. The Additional Subordinate 
Judge allowed the cross-objectiQri|.an.d 
•dismissi^ng the defendants’ appeal, de- 


cr^d the suit. Against this decisioii* 
this appeal has been filed by the de- 
fendants. The chief point for conside- 
ration is whether the defendants have 
any right of possession over the plot 
in suit. The defendants’ case is that 
they had a building standing on the 
plot^ m dispute at the’ time of the 
partition and therefore they had a 
right to remain in possession. S. 118, 
United Provinces Land Revenue Act, 
provides that: 

“If, in making a partition, it is necessary to 
include in the portion' allotted to one cosharer 
the land occupied by a dwelling house or other 
building in the possession of another cosharer, 
the latter shall be allowed to retain it with the 
building thereon, on condition of his paying for 
it a reasonable ground rent to the cosharer in 
whose portion it may be included.*’ 

In the Full Bench case of 1917 All 
412 (1), it was held that: 

“Where a partition has been effected under 
the provisions of the United Provinces Land 
Revenue Act, 1901, and the site of the house of 
one cosharer has been allotted to the share of 
another cosharer, the presumption is, the owner 
of the house was to retain possession of the 
house. The mere fact that ground rent has not 
been assessed cannot deprive the owner of the 
house of his right to it.” 

The question therefore that arises 
for consideration is whether the de- 
fendants had any house or "building 
on the plot in suit or not at the 
time of the partition. At preset no 
building exists on the land in dispute. 
There are some cattle troughs and 
pegs and a rotten thatch is supported 
on some wooden poles. This thatch 
cannot be called a building. The de- 
fendants led evidence to show that 
they had a mud-house which had a 
tiled roof and, when it fell do^vn, a 
thatch was put. This evidence is 
against the defendants* o\vn allegations 
in their written statement. In para. 

9 where they describe .tlie buildings 
which according to them stood at the 
time of the partition, they have made 
no mention of any tiled building. On 
the other hand, they have referred to 
the thatch which according to them 
still exists. If there had been any mud- 
walls on which the present chhappar 
had been resting, there is no reason 
as to why those mud-walls were not 
re-built when they fell down, nor it 
has been explained as to how the 
chhappai’ was made to rest on the 
wooden poles if formerly there were 
any walls. The allegations in para.^ 9 
of the written statement coupled with 
those in para. 1 in the defendants 
cross-objection leave no room 

1 Sarup JUl V. Lala, 191,71^11 412=42 I 0 689^ 
39 All -707 (P B). u, 
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-doubt that the defendants had no such 
thing- as a building, on the land in 
^dispute. They had only some cattle 
troughs and pegs and a thatch for 
the shelter of the cattle. These things 
cannot be called a building. The low- 
er Court has also found that the con- 
dition of the cattle troughs and the 
thatch shows that they have not been 
in the enjoyment of the defendants 
since partition. The learned Additional 
Subordinate Judge has observed: 

“The broken down condition of the troughs 
and the rotten condition of the chappar would 
show that defendant abandoned possession and 
enjoyment after the partition.*’ 

A heap of manure or a cattle trough 
i is not a “dwelling house or otlier 
building” within the meaning of S. 118, 
U. P. Land Revenue Act. A cosliarer 
to whose share a plot of land, over 
[which another cosharer has made cat- 
tle troughs or stores heaps of manure, 
is allotted in partition is entitled to 
.actual possession of the plot: vide 
1917 All 413 (2). As already stated, 
as there was no building at the time 
of partition, the defendants have no 
right to remain in possession over the 
plot in dispute, which was admittedly 
allotted to the plaintiff in partition. 
There is no force in the appeal. It is 
therefore ordered that the appeal be 
dismissed with costs and the decree of 
the lower Court be confirmed. Per- 
mission to file a Letters Patent ap- 
peal is rejected. 

K.S. Appeal dismiftfied. 

2. Ram Kishore v. Kalka Dicbhit, 1917 All 413 

=39 I C 575. 
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Thom akd Iqbad Ahmad, JJ. 

Ishwar Dayal — Plaintiff — Appel- 
lant. 

V. 

Amha Prasad and others — Defendants 

— Respondents. 

First Appeal No. 139 of 1933, Decid- 
ed on 18th February 1935, from deci- 
sion of Sub-Judge, Bulandshahr, D/- 
14th February 1933. 

(a) Court-fees — Question should be decided 
with reference to relief prayed for in plaint 

— Fiscal enactment should be construed 
strictly — Interpretation of Statutes. 

At the stage at which the consideration of the 
.question of Court-fee arises the Court is not con- 
cerned with the question as to what reliefs 
•should have been prayed for by the plaintiff. It 
has to confine its attention to the reliefs con- 
tained in the plaint and to see whether the 
Court-fee paid by the plaintiff is or is not suffi- 
cient in accordance with the provision of the 
Court-fees Act. Further, in the decision of the 
question of court-fee the Court has to bear in 
mind the principle that a fiscal enactment is to 


4 

he strictly construed and in favour of the sub- 
ject. [P 6'>8 0 1] 

(b) Court-fees Act (1870), Sch. 2, Art; 17 
(ill) — Suit for declaration that mortgage 
bond is not enforceable and that family pro- 
perty mortgaged could not be sold in execu- 
tion of mortgage decree — Latter relief is 
merely declaratory relief and not consequen- 
tial relief. 

Consequential relief means some relief which 
is a necessary corollary to the principal declara- 
tory relief prayed for by the plaintiff [P ^63 C 2] 

Where a suit was filed for a declaration that a 
mortgage bond was not enforceable and that the 
family property mortgaged by that bond was not 
liable to be sold in cx«cution of the mortgage 
decree. 

Held: that the relief for a declaration that the 
family property was not saleable in exemtion 
of the decree was a declaratory relief and not a 
consequential relief and the case was governed 
by Sch. 2, Art 17 (iii): Case Law Ref. [P 639 C 1] 

Chandra Bhan Agarivalla — for Ap- 
pellant. 

N. C. Vaish — for Respondents. 

JudgmenL — This appeal arises out of 
a suit brought by the plaintiff-appel- 
lant for a declaration tliat the hypothe- 
cation bond, dated 2nd January 1925. 
executed by defendant 2, the father of 
the plaintiff, in favour of defendant 1, 
was unenforceable and that the family 
property mortgaged by that deed was 
not saleable in execution of an cx parte, 
decree for sale obtained by defendant 1, 
on the basis of ^ the said mortgage- 
deed. The plaintiff also prayed for a 
declaration that the purchase made by, 
defendant 3 in execution of a simple 
money decree is null and void as 
against the plaintiff and the property, 
in dispute. 

The plaintiff valued the suit for the 
purpose of jurisdiction at Rs. 10.000 
and paid a court-fee of Rs. 20. The 
plaintiff*s case was that there was no 
legal necessity for the execution of the 
mortgage^deed by defendant 2, and the 
amount, if any, borrowed by defenr- 
dant 2 was spent by him on “improper 
acts and immoral purposes.” It was 
recited in the plaint that defendant 1 
obtained an ex parte decree on tJie 
basis of the mortgage-deed without im- 
pleading the plaintiff. The relief as 
against defendant 3 mentioned above 
w’as based on the allegation that the 
purchase made by her was in execution 
of a simple money decree with respect 
to a debt that w^s taken by deten- 
dant 2 for immoral purposes. 

Defendant 1. alone contested the suit 
and one of the pleas raised by him 
was tliat ad valorem court-fee on Rs 
10,000 was payable and the plaint was 
insufficiently stamped. The ‘^leamed 
Subordinate Judge relying on'iihe Full 
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Bench decision in the case of 1932 All 
485 (1), accepted the contention of 
the defendants and called upon the 
plaintiff to pay ad valorem Court-fee on 
Rs. 10,000. He granted time to the 
plaintiff for making good the deficiency 
in_ the court-fee, but as the plaintiff 
failed to make good the deficiency, he 
dismissed the suit with costs. The 
plaintiff has come up in appeal to this 
Court and it is contended on his behalf 
that the court-fee paid on the plaint 
was sufficient and the view taken by 
the Court below was erroneous. In 
our judgment this contention is well- 
founded. 

The question whether the court-fee 
paid is or is not sufficient must be de- 
cided with referen'e to the relief prayed 
for in the plaint irrespective of the 
fact whether the omission of the plain- 
tiff to ask for some further or conse- 
qucntiel relief would or would not en- 
tail the dismissal of the suit in view 
of some statutory provision, e. g. ..the 
provisions of S. 42, Specific Relief Act. 
At the stage at which the consideration 
of the question of court-fee arises the 
Court is not concerned with the ques- 
tion as to what reliefs should have 
been prayed for by the plaintiff. It 
has to confine its attention to the re- 
liefs contained in the plaint and to sec 
whether the court-fee paid by the 
plaintiff is or is not suffi''ient in ac- 
cordance with the provision of the 
Court-fees Act. Further, in the deci- 
sion of the question of court-fee the 
Court has to bear in mind the principle 
that a fiscal enactment is to be strictly 
construed and in favour of the subject. 

It is contended on behalf of the 
plaintiff'-appellatit that as the plaintiff 
merely prayed for a declaratory decree, 
the case fell within the purview ol 
Art. 17 (3), Sch. 2, Court-fees Act, 
which provides a fixed court-fee of 
Rs. 10 for a plaint “to obtain a declara- 
tory decree where no consequential re- 
lief is prayed.” It is contended, on 
the other liand, on behalf of the de- 
fendant-respondents that the prayer 
contained in the plaint was not only 
for a declaratory decree, but also for 
a consequential relief and the plaintiff 
was therefore liable to pay ad valorem 
court-fee on the amount (Rs. 10,000) 
in accordance with S. 7 (4) (c), Couri"- 
fees Act, that provides about court-fce 
in suits l6 obtain a declaratory decree 
or order where consequential relief is 
prayed. 

1. Kalu Kara v. Babu tial, 1932 All 485.^139 1 C 
32=54 All 812 (P B). 


The Full Bench decision in 1932- AIL 
485 (1), mentioned above has no ap- 
plication to the case before us. In that 
case the relief prayed for in the plaint 
was for the cancellation of an instru- 
ment and also for the canceHation of 
the compromise, the preliminary decree 
and the final decree in a certain suit 
and it was held by this Court that 
the court-fee payable was under the 
residuary articles, Sch. 1, Art. 1, Court- 
fees Act. Wc arc not concerned in 
the present case with any prayer for 
the cancellation of any instrument or for 
the cancellation of any "decree. The 
only question that we have to consider 
is whether the reliefs sought by the 
plaintiff were mere declaratory reliefs 
or there was also a consequential relief 
prayed for by the plaintiff. In the 
Full Bench case mentioned above it 
w’as obsened that the words “conse- 
quential relief” in S. 7 (4) (c) mean 
some relief which follows directly from, 
the declaration given and “cannot be 
claimed independently of the declara- 
tion as a substantive relief.” Simi- 
larly in 1915 Mad 444 (2), it was held 
that consequential relief means a sub- 
stantial and immediate remedy in ac- 
cordance with the title that the Court 
has been asked to declare. In short, 
consequential relief means some relief 
which is a necessary corollary to the 
principal declaratory relief prayed for 
by the plaintiff. Instances of conse- 
quential relief within the meaning ol 
S. 7 (4) (c), Court-fees Act, are fur- 
nished by cases in which, o\er and 
above the prayer for declaration of his 
title, the plaintiff asks for some relief 
by way of injunction, or possession, 
or appointment of receiver, or for par--; 
tition of his share, etc. Such cases 
must be distinguished from cases in 
which two or more declaratory reliefs 
are prayed for by the plaintiff. It may 
be that one of such declaratory reliefs- 
can in one sense be said to follow 
from the other declaratory relief claim- 
ed b>' the plaintiff, but this fact alone 
cannot make a declaratory relief a 
consequential relief within the meaning 
of S. 7 (4) (c). Court-fees Act. Ins- 
tances of suits ui which more tlian one- 
declaratory relief were prayed for and: 
each of the reliefs was Iield to be an 
independent declaratory relief, are fur- 
nished by the decisions of this Court in 
1932 JU1_560 (3), 19 33 All 350 (4) and 

2. Hyder Ali Sabib v. Hussain Ba^a Sahib, 1915* 
I^Iad 444^24 X O 81G. 

3. Brij Gopal v. Suraj Karan, 1932 All 560=141 
10 112 . . 

4. Tjaksbmi Narain Ral v^dDip Narain Rai, 198» 

All 360=148 I C 152=66 All 274. 
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1934 All 56 (5). In the last mentioned 
•case the plaintiff prayed for a declara- 
tion that a deed of gift executed by a 
certain person in favour of the defen- 
dant was illegal and ineffectual as 
against the plaintiff and that the de- 
fendant had no right to interfere with 
the possession of the plaintiff. It was 
held that a court-fee of Rs. 20 paid 
•on the plaint was sufficient as the re- 
lief claimed in the plaint involved two 
declarations. 

In the case before us the declara- 
tory relief prayed for by the plaintiff 
that the hypothecation bond was un- 
enforceable and that the family pro- 
perty was not saleable in execution of 
the decree obtained by defendant 1, 
was really only one declaratory relief 
for the simple reason that on the date 
of the suit the hypothecation bond had 
merged in the decree and had ceased 
to exist, and it was the apprehension 
of the family property being sold in 
execution of the decree that led the 
plaintiff to institute the suit and to 
claim the relief noted above. Indeed, 
if he liad simply asked for a declara- 
tion tliat the property was not saleable 
in execution of the decree, the relief 
could, on proof of the facts alleged 
by the plaintiff, have been granted to 
him. The relief for a declaration that 
the family properly was not saleable 
in execution of the decree was there- 
fore a declaratory relief and not a 
consequential relief. The plaint was 
therefore sufficiently stamped and the 
Court below was wrong in dismissing 
the suit. 

For the reasons given above we allow 
this appeal, set aside the decree of the 
Court below and remand the case to 
that Court with directions to re-admit 
it to its original number and to try 
and dispose it of according to law. 
Costs here and hitherto shall be costs 
in the cause and shall abide the result. 

K.s. _ Appeal alloived. 

-5. Abdul Samad Khan v. Anjuman Islamia, 

Gorakhpur, 1934 All 56=149 I O 802. 
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Bajpai, J. 

J5. & G. I. Hy. Co. — Defendant — 

Appellant. 

V. 

Dwarka Nath — Plaintiff — Respon- 
dent. 

Second Appeal No. 1199 of 1932, 
Decided on 23rd January 1935, from de- 
cision of Sub-Judge, Farrukhabad, D/- 
Sth June 1932. 


Tort — Negligence — Damage caused to 
plaintiff’s property by spark from engine — ^ 
Onus of proving that proper precaution was 
taken is on the railway — Plaintiff not in 
position to avert damage — There is no con- 
tributory negligence — Railway. 

Iq a plaintiff's suit for damages brought 
against a railway company on the allegation that 
his property adjoining the railway line was des- 
troyed by a spark from the engine of a running 
train the burden of proof as to whether proper 
precaution had been taken to avoid emission of 
such sparks lies on the raili^ay company and 
the latter will be liable if it failed to take all 
reasonable precaution : 1927 All 349, Rel 'on.’, 
14 Beng L R 1, 2>ist. [P 670 O 2] 

Where the lower Court has found that it Was 
not possible for the plaintiff to have averted the 
damage by adopting such steps as are humanly 
possible he is not guilty of contributory negli- 
gence. [p 671 C 1] 

K, N. Katju and B. N. Gurtu — for 
Appellant. 

S. B, Johari — for Respondent. 

Judgment. — This is a second appe;il 
by a Railway Company against the 
decree of the Courts below awarding 
damages to^ the plaintiff for loss sus- 
tained by him through fire. The origin 
of the fire was stated to be that cer- 
tain sparks from an engine of the Rail- 
way Company fell on the grass growing 
on the Railway bank and spreading 
on to the jungle of the plaintiff's ad- 
joining land damaged some pat el grass 
and trees. The plaintiff is the owner 
of village Bholanpore Chirpura and a 
portion of its area is situated close to 
the Railway line which passes over a 
certain portion of the land of this vil- 
lage. There are waste and jungle lands 
belonging to the plaintiff in this vil- 
lage and various kinds of timber and 
fruit trees and patel grass grow on 
these lands. The plaintiff’s case is that 
on 13th April 1930, a passenger train 
owned by the B. B. & C. I. Railway 
Company was running between Cawn- 
pore and Farrukhabad, and certain 
sparks from the engine were responsible 
for the^ fire and the damage to the 
plaintiff s property. Courts below have 
decreed the plaintiff’s suit for damages 
to the extent of Rs. 600 on the finding 
tl^t the defendant company was guilty 
of negligence. 

In se. ond appeal it is contended be- 
fore me that on the findings of the 
lo^Ncr api>€llate Court no negligence 
such as is actionable in law, lias been 
established and that the plaintiff was 
guilty of contributory negligence. It 
is said that the Railway Company has 
a statutory ix>wer of running locomo- 
tive engines on the Cawnpore-Farruk- 
habad hue and therefore they are not 
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responsibl-e for the consequences of the 
fire because: 

when the legislature has sanctuned the use of 
a* particular means for a given purpose the sanc- 
tion carries with it the consequence that the use 
of'the means itself for that purpose is not an act 
for which an action can lie.’* 

This argument however was modified 
by the concession that in case of neg- 
ligence the Railway Company would 
not be exonerated. The question there- 
fore is whether the defendant was 
guilty of such negligence as to entitle 
the plaintiff to obtain damages. The 
lower appellate Court has found that 
“ the plaintiff’s oral evidence is worthy of being 
relied on.” 

It has also discussed the defendant’s 
evidence and has come to the conclu- 
sion that 


” in face of the plaintifi’s clear evidence no 
weight can be given to the defence evidence.” 

It is not possible in second appeal 
to come to a different conclusion on 
the question of the weight to be at- 
tached to the evidence adduced by the 
parties. It was however argued by Dr, 
Katju that the lower appellate Court 
has misread a portion of the evidence 
given by Ala Rakhu, a witness for the 
defendant, and that the finding is viti- 
ated because the Court thinks that 
Ala Rakhu to a certain extent corro- 
borates the plaintiff’s ^ evid;ence. Ala 
Rakhu in examination-in-chief support- 
ed the defence case, but in cross-exa- 
mination stated that when he was 
about to start for Fatehgarh to report 
the matter to the Permanent-way Ins- 
pector the fire had already gone out 
of the Railway fencing (ag tar ke 
baliar pahunch chuki thi). 
of the defendant was that the fire did 
not have its origin \yithm "yie Railway 
boundaries, but in the 

to the plaintiff caused by the neglig- 
ence of some of the plamtiff s se^^•anlts. 

The lower appellate 

was justified in saying tl^t the admis- 
sion by Ala Rakhu to the effect that 
the fire liad gone out of the Railway 

fencing suggests that 

nated on the Railway banks. 

view there has iio misr^dir^ of 

the testimony of Ala 

a review of the evidence 

the parties the lower appellate Court 

■'"•Tb«ei^'s%fass^'of'the aefe^aants' land 

bo Jean the fencing on eit^ber aide of the ra.l- 
wav line 1 to li cubit high, that that grass 
Taught fiU owing to sparks? falling down from 
the railway ongiSe; and that that fire spread on 
to the plaintifi’s land and burnt his patel and 

trees.” . .. 

It is then argued t^t even if thi^ 
finding be accepted the plamtiff h^Si 


no cause of action to maintain^ a suit 
for damages. The contention is that 
although it may be the duty of the 
Railway Company to take proper pre- 
caution for the avoidance of fire due 
to sparks from Railway engines yet 
an impossible duty should not be im- 
posed and if the Railway 'Company 
were liable for damages caused to the 
plaintiff’s land by reason of the sparks, 
from the engine falling on the grass on 
the Railway banks and then spreading 
on to the plaintiff’s land the task^ of 
the Railway Company would be an im- 
possible one, because it would amount 
to asking them to keep the banks of 
their line “trimmed like a laivn or al- 
together preventing visitation thereon.’'" 
It is said that the imposition of such 
a liability was^ not intended by the 
Legislature which gave the Railway 
Company power and authority to run 
trains and locomotive engines. 

It was held by Mukerji, J., in 
1927 All 349 (1), in a plaintiff’s suit 
for damages brought against a Rail- 
way Company on the allegation that 
his property adjoining the Railway line 
was destroyed by a spark from the 
engine of a running train the burden • 
of proof as to whether proper precau- 
tion had been taken to avoid emission 
of such sparks lay on the Railway 
Company and the latter would be 
liable if it failed to take all rea^nable 
precaution. Mr. Dey was examined inL 
the present case by the Railway Com- 
pany and he said that 10, feet of ^nd 
near the Railway fencmg is kept cl^n 
by the Railway Authorities and this 
track is known as the fire line, th^ 
again a piece of land 2 feet m wdth 
near the Railway track itself is kept 
clean and that all these precautions 
were taken in 1930 also. This would 
go to show that the Railway Company 
itself did not consider it impossible 
to keep about 10 feet wide land near 
the fencing and 2 feet wide land near 
the Railway track clean. It also, ap- 
pears in the evidence of the plamtiff 
and of Mr. Dey that the plamtiff had 
made several complaints to the Rail- 
way Authorities for damage caused to- 
this property by the sparks from the 
engine and that several thekadars who 
had taken a theka of cutting grass, 
from the plaintiff’s land had sho^vn 
their disinclination to take the theka- 
The attention of the authorities ^yas 
pointedly dra^vTl to the duty of cutting* 
the tall grass inside the fencing ;m 
order, to prevent damage to the plam- 

iTSecy. of state v. Dwarka Prasad, » 1927 All Si^ 

=100 I 0 640=49 All 559. 
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tifiF. The lower appellate Court has 
refused to believe Mr. Dey when the 
latter said that the precaution of cut- 
ting* the grass had been taken in the 
year 1930. The learned Judge says: 

neither his oral statement nor his reports can 
bo worthy of being given any weight.” 

Under these circumstances I am of 
the opinion that the finding of the 
lower appellate Court that the defen- 
dant Railway Company was guilty of 
actionable negligence was sound in law. 

Reliance however was placed by Dr. 
Katju on the case of 14 Beng L R 1 (2). 
This case lays down that if every pre- 
caution which the nature of the case 
suggests has been observed then the 
Railway Company which has a statu- 
tory power of running locomotive 
engines will not be liable for damages 
caused to the plaintiff’s property in- 
dependent of negligence. Coming to 
the facts of that case it appears that 
they were entirely different from the 
facts of the present case. The learned 
Single Judge as well as the Judges 
who heard the Letters Patent appeal 
relied greatly upon the evidence ten- 
dered by the Railway Company which 
was to the effect that the grass on 
the Railway banks was not more than 
a foot high and that it was not to 
be expected that the Railway Company 
would trim the grass on the banks like 
a Lawn. In the present case it is ad- 
mitted by the Railway Company that 
the fire line and another two feet wide 
line near the Railway track has to be 
kept clean of grass, and the finding is 
that the grass on the defendants’ land 
between the fencing on either side ol 
the Railway line was about 18 to 24 
inches high. The case cited by the 
appellant therefore does not help the 
Railway Company. Next it was con- 
tended that the plaintiff was guilty of 
contributory negligence inasmuch as 
some of his ser\'ants saw some live 
coal falling from the ash-pan of the 
Railway engine which ignited the grass 
on the Railway line and this fire in 
its turn by the westerly wind that was 
blowing spread on to the plaintiff’s 
jland. It is said that the plaintiff’s 
servants could have managed to ex- 
tinguish the fird if they had taken 
proper stei)s. According to the defen- 
dants’ own witness Ala Rakhu the fire 
spread with grdat rapidity and the 
jungle was ablaze within a very short 
time, and therefore it was not pos- 
sible for the plaintiff’s servants to have 
avertejd the damage by adopting such 

steps as were humanly possible. 

a.ll^fford ^The E. I. R, Co., (1875) 14 Beng L 

R 1. 


For the reasons given above there is 
no force in this appeal and I dismiss 
it with costs. Dr. Katju has asked 
for permission to file} an appeal by 
way of Letters Patent saying that the 
question is of great importance to the 
Railway Company and I give him leiave. 

K.S. Appeal dismissed, 
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SUDAIMAN, C. J. AND BeNNPT, J. ^ 

Amir Ahmad — Plaintiff — Appellant. 

V. 

Syed Hasan — Defendant — Respondent, 

Second appeal No. 9:>4 of 1931. De- 
cided on 6th February 1935, from deci- 
sion of First Sub-Judge, Saharanpur 
D/. 14th April 1934. 

(a) Provincial Insolvency Act (1920), Ss. 4 
and 53 — Transfer by insolvent — Transfer by 
transferee to third party — Application by 
receiver for annulment of insolvent's trans- 
fer— Third party not impleaded — Order 
against first transferee ex parte or after 
contest is not final adjudication as against 
real claimant of title. 

When property has been transferred by the 
transferee of an insolvent to a third party and 
the receiver is aware of the transfer the dispute 

is really between the receiver on the one hand 
and the subsequent transferee on the other and 
not between the receiver and the first transferee 
who has no longer got any interest, in the pro- 
perty left. In order to start a proceeding under 
S. 4, the application should therefore be by the 
receiver against the person who is now claiming 
title to the property and an adjudication by the 
Court on such dispute would be final and would 
bar a second suit and would be binding on the 
parties to the proceeding. But if the receiver 
chooses to proceed under S. 4 against the first 

transferee who has no interest left in the pro- 
perty and obtains an order against him either ex 
parte or after contest, he cannot use that order 
as a final adjudication of the matter in dispute 
against the real claimant of the title. [P 674 C 1) 
<? Insolvency Act (1920), 

a. 20 (2) (7) Vesting of property dates back 
to date of insolvency application — It does 
not date back to previous transfer by insol- 
vent. 

The vesting of the property in the receiver 
dates back to the date of the application for in- 
solvency. There is no provision in the Act 
under which the vesting of property dates back 
to a previous transfer made by the insolvent 
Indeed such a transfer stands unless it is an- 
nulled ay the Court [p 674 C 2] 

A. M. Khiuaja — for Appellant. 

M. A. Aziz — for Respondent. 

Judgment.— This is a plaintiff’s ao- 
peal arising out of a suit for partition 
in which a question arose as to the 
utle of the rival claimants. On 2nd 
Febn^ry 1925, one Abdul Ghani, who 
was heavily m debt sold his share in 
^e house m question to one Abdul 
Qaiyum. On 19th October 1926, Ab- 
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dul Ghani himself applied for being’ ad- 
judicated an insolvent and he was de- 
clared an insolvent on. 21st December 

1926. On the following day, namely. 
22nd December 1926, Abdul Qaiyum 
sold the property to the present de- 
fendant, Saiyid Hasan. Oaij 25th June 

1927. on an application made by the 
official rccciv'cr the sale deed of 2nd 
February 1925, which had been exe- 
cuted by the insolvent in favour of 
Abdul Qaiyum was aimulled by the 
Court. In that proceeding Abdul Qai- 
yum alone had been impleaded and 
did not appear, the subsequent trans- 
feree. Saiyid Hasan was not implead- 
ed by the official receiver at all. Af- 
ter having obtained the order of annul- 
ment the official receiver on 4th Au- 
•gust 1927, transferred the property to 
the present plaintiff Amir Ahmad. As 
Amir Ahmad did not obtain posses- 
sion of the house, the present suit 
was instituted by him on 21s(t August 
1930. for partition and separation of 
his sliarc. 

The plaint was very vague and did 
not clearly state how Saiyid Hasan 
came on the scene. The written state- 
ment was in the same way vague and 
did not contain an express pica that 
Abdul Qaiyum was a bona fide trans- 
feree for value nor did it .contain any 
express pica that the application did 
not lie under the Insolvency Act at 
all. Both the Courts below Jiavc dis- 
missed the claim holding that inasmuch 
as Saiyid Hasan, the defendant, in the 
absence of any evidence to the con- 
trary must be taken to have been a 
bona fide purchaser for good consi- 
deration his title cannot be impeach- 

This view is cliallenged in appeal. 
Our attention has been drawn to a 
large number of cases which have a 
close bearing on the point arising in 
this case, but there is no case which 
can be said to be directly in point. 

- U seems quite clear that if a trans- 
fer made by a debtor is wholly ficti- 
tious and bogus and no interest in 
the property passes to the transferee, 
tlien the transfer is void ab initio 
subsequent transferees can never be 
protected because the fo^dation ot 
their title does not exist, ^ere would 
be no necessity for the official recei- 
ver to have such a wholly ineffective, 
void and fictitious transfer annulled un- 
der S. 53 or S. 54 of 

the Provincial Insolvency Act. 
In case of dispute he can always ig- 
nore it and treat it as a nullity ei- 
ther in a separate suit or in a. pro- 


ceeding under S, 4, iBsolvency Act. 

On the other hand, if the transfer 
made by the debtor was not wholly 
fictitious and bogus but the intentton> 
of the parties was that property should 
in fact pass to the transferee, then 
the result would depend on whether 
the transferee was a purchaser in good 
faith and for valuable consideration or 
not. The transfer for the time being 
is valid, though it is voidable at the 
option of the receiver, and it is dis- 
cretionary with the Court to annul it 
under S. 53, Provincial Insolvency 
Act. But so long as the transfer has 
not been avoided by the receiver and 
not annulled by the Court, the title 
vests in the transferee even though 
he may not have acted in good faith 
and might not have paid full consi- 
deration. Such a transfer can however 
be annulled, that is to say, declared 
to have ceased to be binding on the 
receiver. The annulment, however can- 
not be equivalent to a declaration that 
it was void from the very beginning. 

Reliance has been placed on some 
English cases, but all of them are not 
of much help because the language 
of the relevant sections in the vari- 


ous Bankruptcy Acts under which they 
arose was substantially different. But 
there arc a large number of cases in 
India in wliich. the view appears to 
have been expressed tliat S. 53, Insol- 
vency Act has no application when 
once the transferee from the insolvent 
has transferred the property to a 
third party: Sec 1920 Mad 917 (l)i 
9125 Lah 295 (2), 1927 Mad 58 (3), 
1925 Rang 351 (4) and 1930 Nag 34 

(5). 

This view is based on the sole cir- 
cumstance tliat S. 53 in terms does 
not apply to a transferee from a trans- 
feree. No doubt the transfer that is 
annulled by the Court is the trans- 
fer made by such transferee as is ad- 
judged insolvent, but it does not 'fol- 
low that a subsequent transferee who 
is a legal representative is not equal- 
ly bound by the annulment. 

There is one significant cir^m- 
stance which does not appear to have 
been brought to the notice of tne 
learned Judges who decided the above 
mentioned cases, and it is that — it — j., 

iTiagannath Ayyangar v. Narayaua Ayyangar, 

1920 Mad 917=62 I C 761. ,o!>.cT.ah 

« xr««atPliAnd Daulatram, 1925 ijaa 


,r. Tinnevelly. 1927 Mad 68=97 I 0 918^ 
[auDg Myint v. Official Assignee, 1^25 ita k 

il=90 I 0 969=3 Bang 313. gg 

ovind V. Sonba, 1930 Nag 3a=121 1 O 663. 
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54 (1) had stood by itself there would 
have been an equal reason for hold- 
ing- that it would not be applicable to 

transferee from a creditor because 
the language of both the sections is al- 
most similar. But there can be no 
doubt that the legislature has thought 
"Otherwise, and has provided in Sub-S. 
2 of S. 54, that the fights of any 
person who has acquired title through 
or under a creditor will not be affect- 
ed if he has acted in good faith or 
for valuable consideration. It follows 
that but for this sub-section such a 
second transferee would not have 
been protected. Reading Ss. 53 and 
54 together, it would then seem to 
follow that the sections are general 
in their scope and if the transfer made 
by the insolvent has been annulled the 
annulment is binding on the initial 
transferee as well as his subsequent 
representative. It is noteworthy that 
the language of para. 1. S. 53, T. 
P. Act, .is similar and there too there 
is a provosion in the last paragraph 
that the rights of a transferee in good 
faith and for consideration would not 
be impaired. 

This view finds some support from 
the remarks made by Vaughan Wil- 
liams. J., (IS93) 2 Q B 377 (6). In 
that case the! learned Judge was deal- 
ing with the plela of pawnee from the 
wife of the insolvent to whom he had 
gifted certain jewellery. The learned 
Judge observed: 

“ Of course, no question could arise at all un- 
less it is that the respondents \vere persons 
claiming in good faith and for valuable consi- 
deration,” 

In that case the pawnee had taken 
the jewellery from the wife previous 
to the application for insolvency. Ne- 
vertheless the learned Judge consider- 
ed that if he had not been a trans- 
feree in good faith and for valuable 
consideration, no question would have 
-at all arisen. 

On general principles also there 
seems to be no reason why, if the 
original transfer made by the in- 
solvent is found to be void- 
able and has been annulled by the 
Court, the annulment should not be 
binding on subsequent transferees and 
affect their title. There is however one 
•distinction. S. 54 (1) declares that the 
transfer made by a person unable to 
pay his debts to a creditor with a 
view of giving that creditor a prefer- 
-ence shall be deemed fraudulent and 
void and shall be annulled by the 
■6. in rc V'ausittart, Kx parte Brown, (1893)2 

Q B 377=62 L J Q B 279=41 \V R 286=68 L 

T 233=10 iSIorrel 44. 
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Court. The provision is imperative and 
the Court has no option but ’to de- 
clare it fraudulent and void and to 
annul it. It was therefore necessary 
to provide in Sub-S. 2 that the rights 
of any person who in good faith and 
for valuable consideration has acquir- 
ed title through or under a creditor 
would not be affected. On the other 
liand, the provisions of S. 53, arc not 
so mandatory. A transfer other than 
one for consideration and made in fa- 
vour of a purchaser acting in good 
faith, is only voidable as against the 
receiver and it is a matter of dis- 
cretion for the Court to annul it or 
not. Obviously the Court would de- 
cline to exercise its discretion, if the 
transferee were to satisfy the Court 
that he acted in good faith, paid full 
consideration and was entitled to pro- 
tection on equitable grounds. It was 
therefore not necessary to add any 
sub-section to S. 53, corresponding to 
Sub-S^ 2 to S. 54. The question of 
good faith and payment of good con- 
sideration as well as that of care and 


precaution can all be considered by 
the Court itself. But as the annulment 
made by the Court does not date back 
to the original transfer and can at 
the very most, date back to the date 
of the application for insolvency, it 
would follow that the avoidance of a 
second transfer against a second trans- 
feree, who took the second transfer 
before the application for insolvency 
was made, cannot be annulled under 
S. 53 of the Act, but if it is either 
absolutely void from the very begin- 
ning* or is voidable under S. 53, T. 
P. Act, .it can "be declared to be void 


\ 


or avoided either in a separate suit or| 
in a proceeding under S. 4, Provincial] 
Insolvency Act. 

Sections 53 and 54 as laid down by 
the majority of the Full Bench in the 
case of 1929 All 105 (7) do not deal 
with the jurisdiction to the Insolvency 
Court but only lay down rules as to 
the manner in which evidence should 
be considered in certain cases arising 
in that Court and in no way control 
the provisions of S. 4. It therefore 
follows that in order to apply S. 53, 
the condition precedent is a finding 
that the transfer was otherwise than 
one made in good faith and for valu- 
able consideration. That finding of fact 
can be arrived at only o,vhen a dis- 
pute as to title arises, between two 
rival claimants. When property lias 
been transferred by the transferee of 


7. Anwar Khan v. Muhammad Khan 1929 All 
105=113 I C 819=51 All 550 (F B). 
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an insolvent to a third party and the 
receiver is aware of the transfer the 
dispute is really between the receiver 
on the one hand and the subsequent 
transferee on the other and not bet- 
ween the receiver and "^^he first trans- 
feree who has no longer got any m- 
jterest in the property left. <^^der 
to start a proceeding under S. 4, the 
application should therefore be by the 
I receiver against the person who is now 
claiming title to the property and an 
adjudication by the Court on such 
pute would be final and would bar 
a second suit and would be -binding 
on the parties to the proceeding. But 
if the receiver chooses to proceed un- 
der S. 4, against the first transferee 
who has no interest left in the pro- 
perty and obtains an order against 
him either ex parte or after contest, 
he cannot use that order as a final 
adjudication of the matter in dispute 
as against the real claimant of the 

title. 

Some difficulty is certainly caused by 
the phraseology used in S. 4 (2) un- 
der which all claimants against the 
debtor and all persons claming ur^ 
der claimants are bound. But if the 
first transferee has ceased to have any 
interest in the property at all _ it is 
difficult to regard him a.s a claimant 
against the debtor so as to bind the 
second transferee. The real situation 
then is that the claimant is the sub- 
sequent transferee in whorri the P^^9" 
pertv vests for the time being and it 

is he and his legal representatives or 
persons who will claim through him 
afterwards who would be bound by 
the order. If a transfer older 

than two years prior to the aP^'^a 
tion for insolvency the only ^ 

open to the official receiver would 
to avoid the transfer if ,he can, 
accordance with the provisions of ^ 
'P P Act and he lias to esta 

lish an intent to defraud 

ditors. The learned <=°^"®''JJ°Vrder of 
pedant lias argued that the ° 

annulment is ^ world and 

operates against the initial trans- 

that it dates back ‘ '"“ This L- 

fer based^on* the insolvency ju- 

nsdiction of the Act. All 

adiudicitions as between^ the recewer 

! Il*:; orf mi"?he • o^e', 1 -nd^ and ^the^ m- 
I solvent are bikding on 

as to title to property arises between 


the receiver representing the creditors- 
on the one hand and a stranger to- 
the insolvency proceeding, the judg- 
ment would be binding on the person 
against whom the decision is given andl 
not against the whole world. S. 

(7) merely lays down that the order 
of adjudication shall relate back to^ 
and take effect from, the date of the- 
presentation of the petition- Under S# 
28 (2) .on the making of an order of 
adjudication the whole of^ the proper- 
ty of the insolvent vests in the Court 
of the receiver. The result of these* 
two sub-sections is that the vesting 
of the property in the receiver dates, 
back to the date of the application 
for insolvency. There is no provision 
in the Act under which the vesting or 
the property dates back to a previous- 
transfer made by the insolvent. In- 
deed such a transfer stands imless it 

is annulled by the Court. 

It therefore seems to follow that 
the official receiver wrongly omittecL 

to implead Saiyid Hasan, 
ly as it appears from the record that 
he was aware of the transfer m his- 
kvour, and that the, of 

absent Abdul Qai^yum is 
upon the present defend^t Saiyid m 
■Jn and it is open to Saiyid rtas^ 
^ s^w that the original transfer in 
favour of Abdul Ghani was iMde to- 
purchaser in good faith and for i^- 

lelf acted in good faith and paid full. 

Lr 5r.hrc?^". tr 

Tow. but it has been assumed as a 
result of the previous order of an- 
nulment passed against Abdul Qaiyum 
that he was not a purchaser in good, 
faith and for valuable consideration. 
There is however a clear finding that 
the defendant Saiyid Hasan in the a^ 
sence of evidence to the contrary must 
be taken to be a bona fide purcha^r 
for good value. As S. 53 applies on y 
to cises of transfer .other than tho^ 
for consideration and in good taitn>. 
the burden of proving that the 
action was not hi good f^uh and was. 
without consideration would he on the 
official receiver in the insolvency pro 
^edhigs? See (1931) A C 67 (8) where 
the language of the statute ^^a 
most identical wit h that bef or e us. 

8. Official Assignee o! the ^^state of 

Tuan V. Ivhoo Saw Oheow, 11931) A o oi 
L T 130=100 L J P 0 45. 
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milarly the burden of proof would lie 
on the present plaintiff who claims 
through the official receiver. That bur- 
den l^s not been discharged. The 
plaintiff did not come to Court on 
the allegation that the transfer made 
by ,the debtor was voidable under S. 
53, T. P. Act, and the case therefore 
has not iDeen considered from that 
point of view. In our opinion' the plains 
tiff cannot avail himself of S. 53, In- 
solvency Act, when the respondent 
acted in good faith, and he cannot 
succeed without making out a case un- 
der S. 53, T. P. Act, which he did 
not put forward in the plaint. Such a 
claim cannot be investigated without 
an amendment of the plaint 
and without allowing him to make 
out a new case which he cannot be 
allowed to do. We therefore dismiss 
this appeal with costs. 

Appeal dismissed. 
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(Full Bench) 

Sulaiman, C. J., Thom and Iqbal 

Ahmad, JJ. 

Abdul Hahman — Defendant — Appel- 
lant. 

v. 

N ihal Chand Plaintiff — Kespondent. 
Second Appeal Nc. 913 of 1932, De- 
cided on 4th April 1935, from decision 
of Addl. Sub-Judge, Meerut, D/- 22nd 
April 1932. 

(a) Provincial Insolvency Act ( 1920 ), 
S. ^28 (2) Property of insolvent whether 
existing before adjudication or acquired or 
devolved afterwards, vests in receiver. 

■ Whether the property in question be property 
which existed at the time of the adjudication or 
was acquired by or devolved on the insolvent 
afterwards, it vests in the receiver, and he alone 
is entitled to deal with it: Case law discussed. 

^ ^ . [P 676 0 1.2) 

(b) Provincial Insolvency Act (1920) 
Ss. 28 (2), (5) and 59 (d) — Suit by insolvent 
after adjudication is not expressly prohibited 

^^If property should vest in receiver, he 
alone is proper person to institute suit — But 
if property is such as does not vest in re- 
ceiver but is insolvent's own, suit by insol- 
vent is competent — But Official Receiver 
should be made party so that no fraud is 
committed. 

Section 28, Sub-S. (2) prohibits suits being 
brought by creditors against the property of the 
insolvent and also prohibits the commencement 
of any suit or other legal proceeding by a cre- 
ditor. But there is no specific provision in the 
Act, under which a suit by an insolvent after 
his adjudication is. in express terms, prohibited 
S. 59 (d) implies that the receiver is the proper 
person to institute, defend or continue suits and 
proceedings relating to the insolvent's property. 




Where the property in dispute in a suit is ad- 
mitted to be or is of such a nature that it must 
vest in the receiver, a receiver alone is the pro- 
per person to institute suits and proceedings. 
The suit brought by an insolvent behind the 
back of the receiver would be defective. Bub 
where a loan is advanced by the insolvent after 
his adjudication to the defendant, it does nob 
necessarily follow that the sum of money given 
by the insolvent was property which had vested 
in the receiver. The insolvent might be a mere- 
benamidar on behalf of an undisclosed principal, 
in which case ho would be entitled to sue even, 
though an insolvent and the suit would, of 
course, be for the benefit of the real owner. 
Again, under S. 28 (5) properties exempted by 
the Code of Civil Procedure or other enactmenta 
from liability to attachment and sale in execu- 
tion of a decree do not vest in the receiver. Such 
moneys as are exempted, remain the property of 
the insolvent and if he has lent the money oub 
of such accumulated savings, there would be no 
bar either to bis lending the money to the de- 
fendant or to his bringing a suit to recover the 
amount. At the same time as a receiver is an 
officer of the Court acting under the control and 
direction of the Court and in the interest of the 
insolvent’s creditors, it is the duty of the Court 
to see that no fraud is perpetrated before its 
eyes and that the insolvent does not walk away 
with moneys which ought to go to the officer of 
the Court. An appropriate course would seem 
to be to implead the Official Receiver in the suit 
or at least give him notice of the action so that 
when a decree is passed in favour of the plain- 
tiS, the receiver may be at liberty to take the 
benefit of the decree and recover the amount due 
under it, if it can be shown that the property 
was such as had vested in the receiver. Such 
inquiry can easily be made either iu the execu- 
tion department or by a separate suit between 
the receiver and the insolvent: Case law reier- 

[P 677 C 2; P 678 G 1] 

(c) Provincial Insolvency Act (1920). 
S. 28 (2), (5)— Suit by insolvent for money 
lent after adjudication — As receiver has not 
seized it, presumption is that it is plaintiff’s 
own and defendant cannot be allowed to 
deny that it is plaintiff’s own — Suit cannot 
be thrown out on ground of plaintiff’s insol- 
vency. 

Where an insolvent filed a suit for money lent 
after adjudication tho defendant who took the 
money from the plaintiff should not be allowed 
^ deny that the money belonged to the plaintiff. 
Pnma facie there is no presumption that the 
money does not belong to the plaintiff and if the 
receiver has not intervened and seized this 
amount, there is a presumption in favour of the 
plaintiff that the money is his own and the suit 

cannot be thrown out on tho more ground that 

the plaintiff is an insolvent. [P G78 C 1] 

Shiva Prasad Sinha — for Appellant. 

K. N. Katju and N. C. Vaish — for 
Respondent. 

Sulaiman. C. J.— This is a defen- 
dant s appeal arising? out of a suit 

plaintiff for recovery 
of Rs. 2,000 lent by him to the defen- 
dant on 19th February 1927, tog-ether 
with interest at Rs. 1-4-0 per cent 
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was that *the plaintiff was an uncus- 
charged insolvent, and was not entutled 
to sue. The Courts below have over- 
ruled the objection and decreed the 
claim. In second appeal the Division 
Bench before which the case came up 
for disposal referred the following ques- 
tion to a Full Bench: 

"Whether the plain bifi, in view of the fact 
that he is an undischarged insolvent, is entitled 
to maintain the present suit.” 

As in several rulings, the rule of 
law prevailing in England has been 
frequently invoked, it may be conve- 
nient to point out at the outset that 
in England some distinction lias un- 
doubtedly been drawn between , pro- 
perty which Avas OAvned by the insol- 
vent at the time of his adjudication 
and property Avhich is acquired by him 
aftenvards. Following certain previous 
rulings it Avas laid doAATi m the case 
of 25 Q B D 262 (1), Avhich Avas a 

suit for Avrongful conversion of certain 
machinery tliat as regards aft^ ac- 
quired property, a transaction oy a 
bankrupt if entered into before the 
trustee liad intervened, would y® 

invalid if the person dealing Avith him 
acted bona fide and for A^alue. At the 
same time it Avas pointed out on p . 266 
tliat if a trustee liad interfered before 
the money Avas i>aid over, 
liave been entitled to den^nd tl^t it 
should be paid to him. England tte 
view of the law has been accepted i^d 
we now find in S. 47, Bankruptcy Act 
of 1914 4 and 5 Geo 5), that a specia 

provision is made in respect of pro- 
perty acquired by an . undiscliarged 

bankrupt subsequently 

notice. . • i 

But in India neither tbe Pro^ncal 

igloos tny s^fch’ distinction. S. 28 

sni'ri'n/ ni <») 

1. Mitchcl v'. Kohen. (1890) 25 Q B D 262. 


tion as well as property acquired by 
or dev'olved on the insolvent, after ad.- 
judication stands on the same footing, 
and both vest forthwith in the .Court 
or the receiver as the case t^ay be. 
No distinction appears to have .been 
draAvn by the legislature in respect ot 
these tAvo classes of property. . It woi^ 
amount to legislating if any such 
tinction were to be imponted into tne 
section on account, of certain, rules ot 
laAV Avhich prCA'ail in England. i-ho 
Insolvency Act in India is not in every 
respect identical Avith the Bankruptcy 
Act in England, and there is accord- 
in<>'ly no justification for deciding cases 
under the Indian Act, in the light, ot 
cases decided in England. 

No doubt in the case of 1924 
223 (2), such a distinction Avas laid 
down. I am, Avith great respect, .unable 

to accept such a view 
1919 Bom 115 (3), and 1934 All 703 
(4), are not in point, becau^ they 
were not cases arising under the ^ 
solvency Act at all but "'erc governed 
by the Insolvent-Debtors Act of 184^ 
They are therefore not applicable. O 
the other liand, the Rangoon High 

Court in the case of 1926 

held that Avhere the i^so vent betoe 

tV>A ffisrhairo-e became entitled by m 

oeiver. 

The view taken by the Full Bench 

in the case of 1924 AU 341 (6), 
doubtedly was that an insolvent lias 
no transferable interest left ip pro- 
perty after the vesting order. The posi 
t^n has now been made clear by their 
Lordships of the Privy Council an tbe 
case of 1927 P C 108 (7). After Quo^g 
S. 16, Insolvency Act of 1907, theu- 
Lordships on p. 597 observed: 

2 K. Eamanatha Iyer v. T. S. N.gendra Aiyar. 

1924 Mad 223=76 I C 805. „ ^ Dev- 

3. Ali Mahxnad Abdul Hussein ^a^^ ^^3 
chand. 1919 Bom 115-53 1 U 1^^ 

4 ®Chhoto Lai V. Kedar Nath. 1924 All 703=84 

5 il^a Pha=/ V. Haung Pa Thaw. 1926 Bang 179= 

341=83 I 0 403=46 All 398 (i B). 

7. Kala Chand Banerjee v. ^190=54 

1927 P C 108=101 I O 442-54 i * 

Cal 595 (P C). 
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“This provision is perfectly clear. The 
moment the inheritance devolved on the insol* 
vent Amnlya, who was still undischarged, it 
vested in the receiver already appointed, and he 
alone was entitled to deal with the equity of 
redemption.” 

Again on p. 599 it was said: 

“That does not in the least imply that an 
action against him (insolvent) may proceed in 
the absence of the person to whom the equity 
of redemption has been assigned by the opera- 
tion of law. The latter alone is entitled to 
transact in regard to it and he and not the in- 
solvent has the sole interest in the subject 
matter of the suit.” 

Their Lordships pointed out that the 
contrary view would encourage collu- 
sive arrangements and might involve 
the sa^rrifice of properties which ought 
to be made available for the benefit 
of creditors. I am of opinion that 
whether the property in question be 
property which existed at the time of 
the adjudicating or was acquired by or 
devolved on the insolvent afterwards, 
it vests in the receiver, and he alone 
is entitled to deal vdth it. The case 
of 1933 All 449 (8), is distinguishable, 
because in that case the mortgagor was 
subsequently discharged and he could 
be held to be estopped from denying 
the validity of his own mortgage. The 
question whether an insolvent can 
maintain a suit for recovery of a loan 
advanced by him stands on a slightly 
different footing. 

Tt has been held in the case of 1920 
Pat 277 (9), that an insolvent cannot 
maintain a suit in his own name for 
the deferred dower of his daughter, 
even though the receiver has refused 
to bring such a suit. In the case of 
1924 Bom 460 (10), it was held that 
where an insolvent without the know- 
ledge of the Official Assignee and 
without bringing the fact of his ad- 
judication to the notice of the Court 
obtained a decree in respect of a debt 
due to him prior to Tiis insolvency, 
the decree could be set aside on the 
ground of fraud, even by the judg- 
ment-debtor. In the case of 1926 Bom 
366 (11}, it was held that as the whole 
of the insolvent’s property vests in the 
Official Assi^ee, nothing is left vest- 
ing in the insolvent, which can give 
him a cause of action, and that a suit 
by him in his own name after his ad- 
judication cannot be maintained. It was 

8. Rup Narain Singh v. Har Gopal Tewari, 1933 

All 449=143 1 C 836=56 All 503. 

9. Khelafat Husain V. Azmat Husain, 1920 Pat 

277=54 I O 699. 

10. A. Rozario v. Mahomed Ebrahim Sarang, 

1924 Bom 460=83 I C 34=48 Bom 583. 

11. Daud Sayad Mahomed v. Mahomed Sayad, 

1926 Bom 366=96 I C 538. 


even held that the addition of the Offi- 
cial Assignee later would amount to 
adding a new plaintiff. In the case of 
1928 Lah 675 (12), the right of appeal 
to a judgment-debtor was denied after 
he had been declared an insolvent and 
it was held that the receiver alone 
should appeal. 

There is however one aspect of the 
matter which does not appear to have 
been pressed by counsel in these cases. 
S. 28, sub-S. (2), prohibits suits being 
brought by creditors against the pro- 
perty of the insolvent and also pro- 
hibits the commencement of any suit 
or other legal proceeding by a creditor. 
But there is no specific provision in 
the Act, under which a suit by an in- 
solvent after his adjudication is, in ex- 
press terms, prohibited. S. 59 (d) how- 
ever empowers a receiver, by leave of 
the Court, to institute, defend or con- 
tinue any suit or other legal proceed- 
ings relating to the property of the 
insolvent. This provision implies that 
the receiver is the proper person to 
institute, defend or continue suits and 
proceedings relating to the insolvent’s 
property. Where the property in- dis- 
pute in a suit is admitted to be or 
is of such a nature that it must vest 
in the receiver, a receiver alone is the 
proper person to institute suits and 
proceedings. The suit brought by an 
insolvent behind the back of the re- 
ceiver would be defective. 

But where a loan was advanced by 
the insolvent after his adjudication to 
the defendant it does not necessarily 
follow that the sum of money given 
by the insolvent was property which 
had vested in the receiver. The insol- 
vent might be a mere benamidar on 
behalf of an undisclosed principal, in 
which cases he would be entitled to 
sue even though an insolvent and the 
suit would, of course, be for the bene- 
fit of the real owner. Again, under 
S. 28 (5), properties exempted by the 
Civil Procedure Code, or other enact- 
ments from liability to attachment and 
sale in execution of a decree do not 
vest in the receiver. Such moneys as 
are exempted remain the property of 
the insolvent and if he has lent the 
money out of such accumulated saving, 
there would be no bar either to liis 
lending the money to the defendant or 
to his bringing a suit to recover the 
amount. 

At the same time as a receiver is 
an officer of the Court acting under 

12. Bhagwan Das v. Official Liquidator. Amrit- 
sar National Bauk, 1928 Lah 675=111 lO 

432. 
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the control and direction of the Court 
and in the interest of the insolvent’s 
creditors, it is the duty of the Court 
to see that no fraud is perpetrated 
before its eyes and that the insolvent 
does not walk away ■with moneys which 
ought to go to the officer of the Court. 
An appropriate course would, seem to 
be to implead the official receiver in 
the suit or at least give him notice of 
the action so that wlxen a decree is 
passed in favour of the plaintiff, the 
receiver may be at liberty to take the 
benefit of the decree and recover the 
amount due under it, if it can be shown 
tliat the property was such as had 
vested in the receiver. Such inquiry 
can easily be made either in the exe- 
cution department or by a separate 
suit between the receiver and the in- 
solvent. 

But it seems to me inappropriate 
Ithat the present defendant who took 
the money from the plaintiff should 
be allowed to deny that the money 
belonged to the plaintiff. Prima facie 
there is no presumption that the money 
chd not belong to the plaintiff. As a 
matter of fact as the receiver had 
not interx’cned and seized this amount, 
there is a presumption in favour of 
the plaintiff that the money was his 
own. The suit therefore cannot be 
thrown out on the mere ground that 
the plaintiff is an insolvent. Had the 
defendant established definitely that 
the money had in 'fact, vested in the 
receiver and was not the property of 
the plaintiff, the matter might pos- 
sibly liave been different. Notice should 
accordingly be given of this appeal to 
the receiver and then the decree of 
the Courts below upheld. 

Thom, J. — I concur. 

Iqbal Ahmad, J. — I agree. 
li.S. Question answered* 
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NIAMAT UlHAH and RACHHPAIi 

Singh, JJ, 

S. Tahir Hasan — Judgment-debtor 
Applicant. 

v. 

L. Chander Sere— Decree-holder— Op- 

posite Party. 

Ex Eirst Appeal No. 400 of 1933, De- 
cided’ on 28th March 1935, from decree 
of Sub-Judge, Moradabad, D/- 26th Au- 

PenLn. Act (23 of 1871).,S.. 4 .nd 11 

— S. 4 applies not only to pensions but also 

lo grants of money or Und revenue. 

Section 4 is of wider scope than S. 11 la^- 
much as the latter refers to pensions, while the 


former refers not only to pensions but also to 
grants of money or land revenue: 1980 All 681, 
Bel on. [P 679 0 2] 

(b) Jurisdiction — Mortgage of non-trans* 
ferable property — Court passing decree on 
foot of such mortgage cannot be said to have 
no jurisdiction— Decree. 

It cannot be said that a Court which passes a 
decree on foot of a mortgage, which relates to 
non*transferable property and is therefore in- 
valid, has no jurisdiction to pass it and the de- 
cree cannot be treated as a nullity. [P ^BO 0 2] 

(c) Pensions Act ( 187 1), S 11 — S. 11 is 
not limited to execution of simple money de- 
cree — It includes cases where property is 
sold in execution of mortgage decree. 

Section 11 is wide enough to include cases 
where the property is to be sold in execution of a 
mortgage decree and cannot be limited to cases 
of simple money decrees. It draws no distinction 
between a case where the property is directed to 
be sold by a decree or is directed to be sold in 
pursuance of an attachment made by the order 
of a Court. [P 681 0 2] 

(d) Execution — Objection that sale of pro- 
perty sought to be sold prohibited — Court 
must enquire into truth of allegation. 

A Court is not bound to refuse to hear evi- 
dence which is oSered to show that the property 
is one the sale of which is prohibited. The Court 
must ascertain the truth of the allegation that 
it has no jurisdiction to sell the property which 
it is required to sell. ^ 

(e) Jurisdiction — Jurisdiction of Court 
challenged — It cannot refuse to consider 
question on which jurisdiction depends. 

Where the jurisdiction of a Court is challeng- 
ed, it cannot refuse to enquire into on 

which its jurisdiction depends. L” uo2 U IJ 

(f) Res judicata - General principles are 
applicable to proceedings in execution. 

The general principles of the law of res judicata 
are applicable to execution proceedings^ ^ 

(g) Civil P. c. ( 1908 ). S a - Exparte de- 
cree as against one defendant— Finding act- 
ually recorded as between decree-holder and 
another defendent is not res judicata bet- 
ween decree-holder end ex parte defeiioants 

{Per Niamat Vllah, J.l Bachhpal Singh J. 

Doubting.) ^ ^ ^ ^ ^ ^ 

Where the appellant had not contested tno 

suit, and the decree against him wos ex parte 
and his co defendant had raised the questiop, 
but failed to establish her allegation; 

Held: that apart from any bar which may 
exist as between the decree-holder and the ap- 
pellant in consequence of the latter not having 
raised the question in the suit, though he 
might or ought to have done so, the finding act- 
ually recorded between the decree-holder and 
another defendant cannot be res judicata bet- 
ween the parties. [P 682 0 1, 2] 

(h) Estoppel — Mortgagor representing to 
mortgagee that he had power to mortgage 
property— He cannot subsequently in mor^ 
gage suit contend that he has no power 
But he is not estopped from contending that 
property cannot be sold by Court in execu- 

1 1 orx 

Where the mortgagor has himself mortgaged 

the property, representing to 

he has the power to mortgage and that the pro 
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petty is such that could be iQortgaged, he is 
■estopped from derogating from his own grant 
and from pleading that his representation, on 
which the mortgagee advanced the money, is 
incorrect: 33 All 783, add 16 J C 629 Bel on. 

[P 682 0 2] 

But it cannot be rightly said that he is like- 
wise estopped from objecting to the Court sell- 
'3ng the Property. [P 683 C 1] 

A. M. Khwaja — for Appellant;. 

A Dharam Das — for Respondent. 

Niamatullah, J. — This is an execu- 
tion of decree appeal by Syed Tahir 
Hasan, who objected in the Court be- 
low to the execution of a decree ob- 
tained by the respondent, L. Chander 
^n, on foot of a mortgage deed exe- 
•cuted by the appellant’s parents and 
the appellant himself, on 21st March 
1921, in respect of proprietary right 
in the right to hold revenue free 
shares in a number of villages describ- 
•ed in the mortgage deed. 

The objector-appeUant was a par- 
ty to the suit in which the decree for 
sale of the mortgaged proi>erty was 
pxassed. The father of the appellant 
had died before the institution of that 
suit, which was brought against the 
•other two executants, including the ap- 
pellant, and certain subsequent trans- 
ferees. The appellant did not enter ap- 
pearance, and the proceedings were ex 
parte against him. His mother how- 
•ever contested the suit. She pleaded 
that the property to which the mort- 
gage related was not transferable uindea* 
the Pensions Act 23 of 1871, nor had 
the Court any jurisdiction, without the 
Collector’s certificate, to entertain the 
suit. Subsequently the plaintiff obtain- 
-ed the requisite certificate from the 
Collector and filed it. The written 
statement was amended, and it was 
pleaded tliat as the plaintiff (the mort- 
gagee) was a stranger to the group 
• of grantees, he could not maintain the 
suit in spite of the Collector’s cer- 
tificate. The Court struck a number 
of issues. Nos. 2 and 3 of which ran 
as follows: 

“(2) Whether the property in suit Is not trans- 
•ferable under Ss 4', G, and 12 Pensions Act of 
1871? (3) Whether the suit is cognizable by this 
Court without the Collector’s certificate?” 

The Court decided both the issues 
in favour of the plaintiff and decreed 
the suit. A final decree was passed 
in due covirse, and the decree-holder 
.applied for its execution. The present 
.appellant then objected to the sale of 
the property, inter alia, on the ground 
that under S. 11, Pensions Act, the 
•Court had no jurisdiction to sell the 
property which was of the nature des- 
-cribed in the aforesaid section. The 


objection was disallowed in a very 
summary order which betrays want of 
appreciation on the part of the low- 
er Court as r-egards the nature of the 
objection and the questions thereby 
raised. The case was argued at con- 
siderable length before us as *if thie 
entire controversy was of first impres- 
sion. The Pensions Act (Aot 23 of 
1871) is described as “An Act to con- 
solidate and amend the law relating to 
pensions and grants by Government of 
money or land revenue.’’ 

Section 4 debars a civil Court from 
entertaining any suit relating to: 
“pensions or grant of money or laod revenue 
conferred or made by the British Government 
or any former Government.” 

Section 6 however empowers such 
Court to entertain such suits if the 
Collector grants a certificate that the 
case may be tried. As already stated, 
the mortgagee had obtained the certi- 
ficate of the Collector, and assuming 
the suit for enforcement of the mort- 
gage was a suit relating to any pen- 
sion, etc., as alleged by the contesting 
defendant, the jurisdiction of the 
Court to entertain and try it was saved 
by the Collector’s certificate. No ques- 
tion can now arise in respect of the 
Court’s jurisdiction so far as it was 
effected by S. 4, Pensions Aot. The 
contesting defendant had also plead- 
ed that the property covered by the 
mortgage deed was not transferable in 
view of the provisions of S. 12, which 
cannot be understood without refer- 
ence to S. 11. Both the sections may 
therefore be conveniently quoted in 
full. They ran as follows: 

“(11) No pension granted or continued on 
political coosiderattoos.'or on account of past 
services or present infirmities or as a compas- 
sionate allowance and no money due or to be- 
come due on account of any such pension or 
allowance, shall be liable to seizure, attachment 
or sequestration by process of any Court in 
British India, at the instance of a creditor, for 
any demand against the pensioner, or iu satisfac- 
tion of a decree or order of any such Court. (12) 
All assignments, agreements, orders, sales and 
securities of every kind made by the person en- 
titled to any pension, pay or allowance men- 
tioned in S. 11, in respect of any money not 
payable at or before the making therefor on 
account of any such pension, pay or allowance, 
or for giving or assigning any future interest 
thereunder, are null and void.” 

As was pointed out by a Bench ofi 
this Court in 1930 All 681 (1), S. 4 
is of wider scope than S. 11 inasmuch 
as the latter refers to pensions, while the 
former refers not only to pensions but 
also to grants of money or land re- 

1. Lakhmi Chand v. Madho Rao, 1930 All 681= 

130 I C 801=62 All 868, 
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venue. One of the contentions put for- 
ward on behalf of the respondent is 
that the decision in the suit itself is 
a bar to the appellant’s objection be- 
ing" heard so far as it involves the 
question Avhether the property covered 
by th6 mortgage deed is a pension wi- 
thin the meaning of S. 11. It should 
be observed, tliat S. 11 had not been 
pleaded in the suit, nor could it be 
pleaded at that stage. That section 
forbids sale of a pension in satisfac- 
tion of a decree or order of any Court. 
That stage arrived after the decree was 
passed. The question which could arise 
in the suit itself and was raised liad 
reference to the powers of the mort- 
gagor to make the mortgage as to 
which provision is made in S. 12, which 
declares : 

“all assignments, agreements, sales and securi- 
ties of every kind made by the person entitled to 
any pension .... null and void.’* 

It is contended on behalf of the res- 
pondent that the operation of S. 12 
depends entirely upon a consideration 
which is also a prerequisite of the ap- 
plication of S. 11, namely, that the 
property which the Court is called up- 
on to sell is “pension” mthin the 
meaning of S. 11, Unless the proper- 
ty in question is a pension, neither 
S. 11 nor S. 12, can have any appli- 
cation. It may therefore be contend- 
ed for the respondent that, as the plea 
of the contesting defendant based on 
S. 12 was rejected in the suit itself, 
it cannot be considered , in execution 
proceedings, though the objector in- 
vokes the aid of S. 11, and not. of 
S. 12. For a proper consideration ot 
this part of the case, it is necessary to 
quote the finding of the Court on is- 
sue No. 2, Avhich bore on the pomt. 
It is as follows : 


“There is no evidence to show that the re- 
venue of any of the villages in question was 
assigned by any of the former rulers to any of 
the Vedecessors of the defendant. It 
that these villages were released by *1^® 
ment as revenue free holdings 
1S42. There is nothing to show these 

“muafi” rights amount to a pension within the 
m^anUig of the Pensions Act. The villages m 

question were, it is stated by the 

her written statement, received by transfer from 

Muhammad Naqi. I find 

transferable and decide the issue in the nega 


tlVO ** j • 1^* 

The line of argument adopted in this 
Court on behalf of the objector appel- 
lant is that the Court had no juris- 
diction to pass the decree ^le of 
the property which the ^w declares 
to be no!i-tran<sferable, that it is al- 
ways open to a party to establish by 
evidence that a certain decree is null 


and void for want of jurisdiction in the* 
Court passing it, that S. 11, Civil P. 
C., does not in terms apply and that, 
the general principles of the rule of» 
res judicata did not preclude the ap- 
i:^llant from raising a ques- 
tion which was not actually de- 
cided between the decree-holder and- . 
himself, and that in any view the Court 
should refrain from doing what the- 
law forbids. 

I do not think that in the circum- 
stances of this case it can be hel(L 
that the decree sought to be execut- 
ed was passed by a Court which had. 
no jurisdiction to pass it. The suit,, 
in which the decree was passed, was- 
brought on foot of a .mortgage under 
O. 34, R. 4,. Civil P. C. Such a suit 
is cognizable by a civil Court ; and it. 
cannot be denied that the Court could 
pass a decree on foot of a rnortgage* 
which was not proved before it to be- 
invalid. The real question in contro- 
versy in the suit was whether the- 
mortgage sought to be enforced was* 
valid. One of the defendants to 
suit (not the present appellant) lia A 
impugned the mortgage as invalid on? 
the ground that it related to property 
which was declared to be 
rferable by S. 12, Pensions Act, {NJ. 

23 of 1871). The validity of the ntor^ 
gage depended on proof of the 
whether the property was o.f the aes- 
cription ^ven in the aforesaid section. 
The Court having held on evidence- 
that the property had not been prov- 
ed to be of that description, the va- 
lidity of the mortgage was affirmed an<t 
a decree could be passed. There^ is* 
nothing in these circumstances A\Uuch 
affects the jurisdiction of the Court, 
passing the decree. It cannot be said 
that a Court which passes a decree 
on foot of a mortgage, which relates to- 
non-transferable property and is there- 
fore invalid had no jurisdiction to- 
pass it. Arriving at an erroneous de- 
cision on a question of fact or laSV 
and acting without jurisdiction 
two different matters. If the Court heldi. 
erroneously that the property cover- 
ed by the mortgage was not nonr 
transferable, the utmost that can be 
said is that it acted on a wTong as^ 
sumption in passing a decree. I am. 
therefore of opinion that the 
in question in this case cannot be- 
treated as a nullity for want of 
risdiction in the Court passing it. 

In view of what I have held 
it is not necessary for me to 
the general question whether it is ope£» 
to a party to establish by evidenop: 
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that the decree, sought to be execut- 
ed, is null and void for want of juris- 
diction in the Court passing it. The 
question has been recenftly consider- 
ed at considerable length by a Full 
Bench of this Court in 1934 All 609 
( 2 ). The learned Chief Justice, who 
delivered the leading judgment in the 
case, has expressed a very cautious 
opinion and confined himself strictly 
to the facts of the case before him. 
Mukerji, J., is inclined to subscribe to 
the general rule that the Court exe- 
cuting the decree cannot, in any case, 
go behind the decree. The third learn- 
ed Judge, who was a member of the 
Full Bench, agreed with the conclu- 
sion arrived at by his colleagues and 
did not express any opinion on that 
general question. In my opinion that 
case is no authority for the broad pro- 
poisition that in no circumstances can 
a Court executing the decree go be- 
hind it. 

To my mind the question which we 
are called upon to decide is not whe- 
ther the Court passing the decree had 
jurisdiction to pass it; but whe- 
ther the Court executing the decree 
ran sell the property. It may be con- 
tended that, in so far as the decree 
of a competent Court directs the sale 
of a certain property therein specified, 
the Court executing the decree must 
sell it and not listen to objections to 
its own power in that behalf. This 
contention cannot be allowed to pre- 
vail in view of the pronouncement of 
a Full Bench of this Court in 1921 
All 118 (3). In that case a decree for 
sale was passed on foot of a mort.- 
gage, and an objection was taken in 
the Court executing the decree that 
the property to which the mortgage 
related was an occupancy tenure which 
the Court was prohibited by law from 
selling. The Full Bench held that the 
Court executing the decree was not 
competent to sell the occupancy te- 
nure. The learned Judges observed as 
follows: 

“No doubt it was not open to tbe judgment- 
debtor to contest the validity of the decree which 
was passed against him; but it was open to him 
to say to the Court that as the law contains a 
mandatory provision which precludes a Court 
executing the decree from selling an occupancy 
bolding, the Court was bound to carry out the 
provisions of the law and not to act in violaticn 
of those provisions.” 

It seems to me that the position 
is precisely the same in the pre- 

•2. Cantonment Board v. Kishan Lai, 1934 All 

609=149 I C 636=3 A W R 721 (F B). 

8. Katwari v. Sita Ram Tewari, 1921 All 118=63 

I C 264=43 All 647. 


sent case, except, in- one respect which 
I shall presenUy discuss. It may not 
be open to the appellant to attack 
the validity of the decree. Indeed, I 
have held that the decree is a per- 
fectly valid document so far as it goes;, 
but it is certainly open to him to sa- 
tisfy the Court executing the decree 
that, though it is called upon by the 
decree to sell the property, the law 
forbids it, and that if the sale takes- 
place at the instance of the Courts 
it will be in violation of an express 
provision of law, namely, S. 11, Pen- 
sions Act (No. 23 of 1871), which de- 
clares that a certain kind of property 
shall not be sold “in satisfaction” of 
a decree or order of any such Court. 
The section is wide enough to include 
cases where the property is to be sold 
in execution of a mortgage decree and 
cannot be limited to cases of simple 
money decrees. It draws no distinction 
between a case where the property is 
directed to be sold by a decree or 
is directed to be sold in pursuance of 
an attachment made by the order of 
a Court. As was obser\'ed in 1921 All 
118 (3), already referred to, by Ba-r 
nerjl, J., who delivered the judgment 
of the Court: 

“Section 20, Cl. (2), Agra Tenancy Act, dis- 
tinctly prohibits a Court from transferring ai 2 
occupancy holding in execution of a decree. It 
seems to me to be immaterial whether the de- 
cree ordered sale or whether it was a simple 
money decree. What the decree-holder is now 
seeking is to sell an occupancy holding in execu- 
tion of his decree. This is prohibited by the 
provisions of S. 20, and the Court executing the 
decree is bound to carry out the mandatory pro- 
vision of the section.” 

In the latest Full Bench case 1934 All 
609 (2) the learned Chief Justice, af- 
ter referring to that case, expressed 
the following opinion-: 

“That the ratio decidendi of the Full Bench 
case was that where there is some statutory 
enactment which prohibits the sale of some pro- 
perty, then it is the duty of the executing Court 
to refuse to sell it, even though a decree has 
been passed by another Court. When an execu- 
tion Court refuses to execute it, it is not really 
holding that the decree was passed without 
jurisdiction or is not really sotting aside the 
decree, but is merely staying its hand from 
proceeding further, because it is itself prohibited 
by law from selling the property. There may 
accordingly be cases where the decree is incap- 
able of execution or is void and a nullity, in 
such a way as to make it impossible for the ex- 
ecuting Court to execute it or there may be case& 
where there are certain statutory provisions 
which prevent the executing Court from proceed- 
ing to sell certain property, for instance, whero 
the sale of certain laud is prohibited and not 
necessarily their attachment and order for sale. 
In such cases, it may bi possible for the Court 
in one sense to go behind the decree and not to 
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execute it; but in reality the Court is merely 
staying its own hand and not enquiring into 
the jurisdiction of the Court which passed the 
decree.” 

I find myself in entire agreemerirt 
^vith the views expressed in these pas- 
sages, which do not in any way call 
in question the correctness of the de- 
cision in 1921 All 118 (3). Mukerji, J., 
lias expressed some vague doubt about 
the soundness of the view taken in that 
case, for he says : 

“With all respect, I have some doubt in my 
mind as to the correctness of this decision; but 
it is not really necessary to doubt the correct* 
ness. Even if it be a correct decision, the learn* 
ed Judge who delivered the judgment and the 
two learned Judges who agree with the judg- 
ment expressly held that an executing Court 
could not go behind the decree. The reason for 
-non-execution of the decree in its terms was not 
existent within the decree or was not existent 
in the want o! jurisdiction on the part of the 
Court passing the decree, but resided in ^a rule 
of law which stood apart from the decree.” 

Even this reasoning is applicable to 
the circumstances of this case. It was 
not disputed in 1921 All 118 (3) that 
the property to be sold was^ an oc- 
cupancy tenure; whereas in tne pre- 
sent case the fact that the property 
is of the description mentioned in S. 

II, Pensions Act, is in controversy. The 
question is whether a Court is bound 
to refuse to hear evidence which is 
offered to show that the property is 
one the sale of which is prohibited by 
S. 11, Pensions Act. In my opinion the 

■ Court must ascertain the truth of the 
allegation that it has no jurisdiction 
to sell the property which it is re- 
quired to sell. The only bar 
can be suggested is that of res ]udi- 
cata arising from the finding of the 

■ Court in the suit that it was not sho%Nm 
'by the contesting defendant tliat the 
property is non-transfcrable. ^ Where 
the jurisdiction of a Court is^ chal- 
lenged, it cannot refuse to enquire in- 
to questions on which its junsdiction 

depends. The rule of 
Idicata as contained m Section 

III. Civil P. C.. does not in ^^rms ap- 
'ply, except where the plea is taken 
i n a suit. The general principles of 

the law of res judicata are however 
applicable to execution proceedmgs. 
iThc appelUnt had not contested the 
‘suit, and the decree against him was 
ex i>arte. His co-defendant had raised 
the question, but failed to establish her 
^alle^tion. Apart from any bar 
!ma>%xist as between the decree-hol- 
der and the appellant , in consequence 
of the latter not having J^ised the 
question in the suit, though he might 
or ought to have done so, the finding 


actually recorded between the decree- 
holder and another defendant cannot 
be res judicata between the parties. 

The next question is whether, in ap- 
plying the general principle of res ju- 
dicata, the terms of explanation 4 to 
S. 11 are applicable, and the fact 
that the appellant might and ought 
to have raised the question (assum- 
ing he could have raised it — & point 
which I will discuss later) precludes 
him from raising the que^ion now. 
There is considerable difference of 
opinion on this question. There is 
however little divergence of opinion so 
far as the authorities of this Court 
are coneemed. It has been held, that 
the rule of constructive res judicata, 
as embodied in explanation 4 to S. 
11, Civil P. C., does not apply to exe- 
cution proceedmgs: see 3 All 141 (4), 
1915 All 344 (5). 1922 All 413 (6) and 
1930 All 628 (7). In some cases tte 
Calcutta High Court has taken the 
same view, e. g., 35 Cal 1060 C®)* 
There is yet another ground on which 
it can successfully, be contended 
the appellant is not barred. The 
question directly and substantimly m 
issue in the previous case was whether 
the mortgage deed was invalid; 
as the question now before the (Jourt 
is whether the Court has power to 
sell the property. The power of the 
Court to sell was not directly and sub- 
stantially in issue in the suit. 

Moreover, I think it was not open 
to the appellant to prove m the smt 
that the property was not transferable. 
He had himself mortgaged the pro- 
perty, representing to the mortgage 
that he liad the power to mortgage 
and tliat the property was such that 
could be mortgaged. He was estopped 
from derogating from his own grant 
and from pleading that his represe^ 
tation, on which the mortgagee ad- 
vanced the money, was incorr^. This 
has been repeatedly held by this Court. 
See, for instance, 33 All 783 (9) 

16 I C 629 (10). In a case like this, 
the mortgagor ma y well- consider it fu- 

4. Rup Kuari v. Ram Kirpal Slinkul.(18Bl) 3 All 

141 (F B) 

5. Kalyaa Singh v Jagan Prasad, 1916 All 344 

=30 I 0 6*23=37 All 689. 

6: Sheo Mangal V. Mt. Hulsa, 1922 All 413—66 

I O 377=44 All 169 . 

7. Ram Charan v. Salik Ram, 1930 All 628—121 

I O 702=52 All 217. ^ 

8. Umed Ali v. Abdul Karim, (1908) 36 Oal 1060 

=8 G Ij J 193. . 

9 Muhammad Muzamil-ullah Khan v. Mifchu 

Lai (1911) 33 All 783=11 I 0 220. 

10. Bishumbbar Dayal v. Parshadi Lai, (19121 lo 

I 0 629. 
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til-e to contest the mortgagee’s suLt. 
It cannot be rightly said that he is 
likewise estopped from objecting to 
the Court selling the property. To hold 
otherwise will be to create a very ano- 
malous position. Where a person 
mortgages property which the law 
prohibits the Court from selling, he 
cannot be heard to plead, when a suit 
is brought , on foot of the mortgage, 
that the property is inalienable, as be 
is estopped; and when the Court pro- 
ceeds to sell the property in execution 
of decree, he is told that he might 
and ought to have raised the question 
in the suit itself. It is true in some 
cases a mortgagor may not be es- 
topped, if i't is found that the mort- 
gagee was aware of the character of 
the property; but in a majority of 
^ses this is not so. The mortgagor 
in such cases makes a representation 
as regards a fact, namely, that the 
property is alienable. It is not a case 
of inherent disability, as in cases of 
mortgages by a minor or a disquali- 
fied proprietor, in which estoppel, be- 
ing against statute, does not apply. 

In the present case, the mortgage 
deed mentions two distinct rights in 
the shares which the mortgagors are 
said to have possessed: the proprie- 
tary right, and their right to hold the 
same revenue free. It is possible that, 
so far as they may be grantees of the 
revenue, the property may be of the 
■description mentioned in S. 11, Pen- 
sions Act, and the rest may not be 
of that description. In all the circum- 
stances of the case and for the rea- 
sons discussed above, the lower Court 
should have given an opportunity to 
the appellant to establish that the 
property, or some incidents thereof, 
•cannot be sold in execution of decree. 
Accordingly, I would remit the follow- 
ing issues to the lower Court : 

“Whether the property sought to be sold by 
the decree-holder is such property as is declared 
incapable of sale by S. 11, Pensions Act (Act 23 
of 1871).“ 

Rachhpal Singh, J. — I agree. I 
•would however like to add tliat it is 
with considerable amount of hesitation 
that I hav'e come to this conclusion. It 
appears to me that no other course is 
open to us in view of the opinion e.x- 
pressed in some of the cases decided 
by this Court. I would however like 
to make a few observations in con- 
nection with the case before us. The 
facts of the case are set forth in the 
order of my learned brother, and it 
is therefore unnecessar\' to repeat 
them. 

Cases in which judgment-debtors 


rtiay raise a plea in the execution de- 
partment that Courts executing de- 
crees cannot sell properties sought to 
be sold may come under the follow- 
ing ^three categories: (1) Where want 
of jurisdiction in the Court which 
passed the decree is paitent on face 
of the record. (2) Where a plea of 
want of jurisdiction had' been taken 
at the time of the trial and 
the Court decided the point 
against the defendant after consider- 
ing the evidence produced in the case 
in respect of the plea of want of ju- 
risdiction. (3) Where a defendant has 
not entered appearance and an ex par- 
te decree has been passed against him. 

I will, at first, take up the case in 
which want of jurisdiotdon in the Court 
which passed the decree appears on 
face of the record. By “jurisdiction” 
is meant the authority which a Court 
has to decide matters that are litigated 
before it or to take cognizance of mat- 
ters presented in a formal way for its 
decision. The limits of this authority 
are imposed by statute, charter, or com- 
mission under which the Court is con- 
stituted or may be extended by the 
like means. If no restriction' or limiit 
is imposed the jurisdiotion is said to 
be unlimited. Halsbury’s Laws of 
England, Edn. 2, Art. 1176, p. 531. 
It should also be borne in mind that 
that it is a fundamental rule of law 
that a judgment of a Court without 
jurisdiction is a nullity. It is well settled 
that where by reasons of any limita- 
tions imposed by statute, charter, or 
commission, a Court is without juris- 
diction to entertain any particular ac- 
tion or matter, neither the express ac- 
quiesence nor the e.xpress consent of 
the parties, can confer the jurisdiction 
upon the Court: Mulla’s Civil Proce- 
dure Code, Edn. 10, p. 125. This is 
also the view which has been accept- 
ed in some of the American cases 
which are cited in Hukam Chand’s 
Law of Res Judicata, pp. 398 and 
399: 

“In 1 Ret 340 (11), Trimblo, J., said that if a 
Court should ‘act without authority its judg- 
ment and orders are regarded as nullities. They 
are not voidable but simply void, and form no 
bar to a recovery sought, even prior to a reversal 
in opposition to them. They constitute no 
justification, and all persons concerned in ex- 
ecuting such judgments or sentences are con- 
sidered in law as trespassers.’* 

In 8 Lea 760 (12) the Tennessee 
Supreme Court said: 

“A void judgment is, in legal effect, no judg- 
ment. It neither binds nor bars any one. All 

11. Elliot V. Peirsol, 1 Ret 340. 

12. Holmes v. Eason, 8 Lea 700. 
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acts performed under it, and all claims derived 
from it are void, parties attempting to enforce it 
are trespassers .... No action is required to 
revoke it; it is null in itself. The nullity ought 
therefore to appear on its face.” 

If the case reported in 1933 All 163 
(13) is considered in this ligTht, then, 
I would say, with all* respect, that it 
was correctly decided. Where a judg- 
ment is passed without jurisdiction, it 
would be wrong to hold that the judg- 
ment-debtor cannot show in the exe- 
cution proceedings that it is wholly 
null and void. The conditi 9 n prece- 
dent however is that the nullity should 
appear on the face of it. Take the 
following instance: The Reveriue 
Courts are Courts of limited jurisdic- 
tion and have no power to pass a 
simple money decree (except in case 
of rent due) or a mortgage decree. 
Suppose a tenant creates a mortgage 
of his tenancy, the mortgagee goes to 
the rent Court and asks for a decree 
for sale of mortgaged tenancy land. 
The Court passes an ex parte decree 
against the defendant. In such a case 
it will be certainly within the com- 
petence of the Court executing the de- 
cree not to execute it for the simple 
reason that it was without juris- 
diction. In the words of my Lord, the 
Chief Justice, in 1934 All 609 (2): 

“Prima facie a Court, which has no jurisdic- 
tion to entertain a claim, cannot by seizing the 
case usurp jurisdiction and then by deciding 
that it has jurisdiction make its decision bind- 
ing on the defendant.” 

Coming to the second class of cases 
we find that the position is somewl^t 
different. The question which arises m 
such cases is this: Can a defendant, 
who takes the plea of want of juris- 
diction raise the same plea in execu- 
tion departm^ent when in tJie regular 
suit, after evidence has been record- 
ed in respect of the plea, that pouit 
has been decided against him. r or in- 
stance, in the case before us Mt. Ma- 
dina one of the mortgagors had con- 
tested the suit. She had taken a plea 
that the mortgage was invalid as it 
offended against the Pro\'isions ot bs. 
4. 6 and 12, of Act 23 of 1871 (Pen- 
sions Act). The Court framed an is- 
sue in respect of this plea. The par 
ties produced evidence and 
point was decided against Mt. ^ Ma- 
dina. If she had come forward in the 
execution department and had raised 
the plea that the mortgaged property 
was not liable to be sold because of 
the provisions of the Pensions Act re- 
ferred to above, then , I w ould have 

13. Cantonment Board, Agra v. Kanhaiya Lai, 
1933 All 103=144 I C lOlG. 


been prepared to hold that she was 
incompetent to take such a plea. The 
reasons for this are very lucidly stat- 
ed in 10 Bard 111 (14), cited in Hu- 
kam Chand’s Law of Res Judicata at 
p. 440, and are as follows: 

‘‘The want of jurisdiction may always b& 
shown by evidence, except in one solitary case, 
that is, when jurisdiction depends on a fact that- 
is litigated in a suit, and is adjudged in favour 
of the party who avers jurisdiction, then tho 
question of jurisdiction is judicially decided, and 
the judgment record is conclusive ‘evidence of 
jurisdiction, until set aside or reversed by a 
direct proceeding.” . 

In a large number of cases noticed 
in Hukam Chand’s Law of Res Ju- 
dicata at pp. 474 and 475, the view 
expressed is that, where a Court has 
jurisdiction, it has a right to decide 
every question which occurs in the case 
and whether its decision be correct pr 
otherwise, its judgment, until reversed, 
is regarded as binding in every other 
Court. The reason for. the rule has 
thus been stated in 35 U S 440 (15) i 

“The error of the Courts however apparent 
can be only examined by an appellate p^e^ 
and by the laws of every country a time is fixed 
for such examination, whether in rendering 
judgment, issuing execution, or enforcing it by 

process of sale or imprisonment ^ 

time elapses, common justice requires that 
what a defendant cannot directly do in 
mode pointed out by law, he shall not be permit- 
ted to do collaterally by evasion. A 
irreversible by a superior Court cannot be de- 
clared a nullity by any authority of law. ^ 
after its rendition it is declared void for any 

matter which can be assigned for 
a writ of error appeal, then the said Court not 
only usurps the jurisdiction of an appellate^ 
Court, but collaterally nullifies what such a 
Court is prohibited by express statute law frbm 
even reversing. If the principle once pxevalla 
that any proceeding of a Court of competent 
jurisdiction can be declared to be a nullity by 
any Court after a writ of error of appeal is bar- 
red by limitation, every Country Court or 
tice of the Peace in the Union may exercise tha 
same right, from which our own judgment or 
process would not be exempt.” ^ 

It appears to me, if I may say so 
with respect, that the same is 

e.xpressed by My Lord, the Chief J^s- 
tic€, in 3 A W R 721 (2) (at p. 726); 
where he observed; 

•‘But to hold that an executing Court nmsb 
always inquire into the question of the jurisdic- 
tion of the Court which passed the decree woula 
be to reopen matters which might have been 
the subject of the controversy in the original suit 
and which might well have been decided on a 
consideration of the oral and documentary evi- 
dence. Such questions may be mixed 
of law and fact, for example, as to the piacq 
where the cause of action arose , the pi ace wnerjs. 

14 . Wright V. Douglas, 10 Barb 111. tt ft 

15. Voorhees v. The United States Bank, 36 U a 

440 . 
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the contract was broken, the sub-division in 
which the property in dispute was situated, the 
nature and character of land as to whether it is 
saleable or not and the validity of certain trans- 
fers. All such questions are properly speaking 
<]uestions which arise for consideration in the 
suit itself and which have to bo determined on 
an examination of the evidence on the record. 
It would be too much to lav down that the ex- 
routing Court can go behind these findings and 
reopen the question and determine afresh that 
the Civil Court decided this question wrongly 
end, therefore improperly usurped jurisdiction.” 

In the case of 1934 All 609 (2), it 
was held that: 

‘‘Where a suit filed in the Civil Court, is, under 
the Agra Tenancy Act, 1926, cognizable by the 
Revenue Court alone, but no objection as to 
jurisdiction is taken or if taken is disallowed, 
and no appeal is preferred from the judgment to 
the District Judge, nor there is further remedy 
sought from the High Court, it is not open to 
the defendant in the suit to raise the question 
of jurisdiction in the execution department and 
oontend that the Civil Court has no jurisdic- 
tion to entertain the suit at all.” 

The principle of this ruling- would 
have been clearly applicable to the case 
before us if Mt. Madina had come 
forward and had raised a plea that 
the property was not liable to be sold 
on account of the provisions of the 
Pensions Act. In 1917 Cal 844 (16) (at 
p. 638 of 44 Cal), the following ob- 
servations were made: 

“The safest course to follow is to adhere rigidly 
to the established principle that every order and 
judement however, erroneous, is, iti the words 
of Lord Cottenham in 2 Phil 113 (17), good until 
discharged or declared inoperative, and that the 
•execution Court cannot enquire into the validity 
or propriety of the decree. This, no doubt, as- 
sumes that there is a valid decree in existence, 
that is, an adjudication by a Court of Justice, 
a decree or order which has not ceased to bo 
operative and is capable of execution.” 

On belialf of the appellant reliance 
was placed on a Full Bench ruling of 
the Calcutta High Court, 1925 Cal 907 
(18). I liave perused the case and I 
think that k is distinguishable from 
the case before us. The head note of 
that ruling runs thus: 

“Whore decree presented for execution was 
made by a Court which apparently had no 
jurisdiction, whether pecuniary or territorial or 
in respect of the judgment-debtor’s person to 
make the decree, executing Court is entitled to 
refuse to execute it on the ground that it was 
made without jurisdiction. Within these nar- 
row limits, the executing Court is authorised to 
.question the validity of a decree.” 

I would place this case in the first 
category" as being one in which the 
decree was null and void because the 

IG. Kalipada SirUar v. Hari Mohan Dalai, 1017 

Cal 841 =;^5 I C 856=44 Cal 627. 

17. Chuck V. Cremer, 2 Phil 113. 

18 Gora Cband Haidar v. Prafulla Kumar Roy, 

1025 Cal 007=89 I C 685=53 Cal IGG (P B). 


Court granting the decree has no ju- 
risdiction and that fact appeared on 
the face of the record. A Court has 
jurisdiction both to decide every ques- 
tion which occurs in the case as well as 
its judgment, until reversed, is regarded 
as binding in every other Court. I may 
point out here that in the Calcutta 
case it was conceded that the exe- 
cuting Court will not be entitled to 
question the jurisdiction of the Court 
passing a decree, where facts liave to 
be investigated. I quote the argument 
on this point from the above mention- 
ed Calcutta ruling: 

“Where there is an apparent nullity, the 
executing Caurt can certainly question the lack 
of inherent jurisdiction and refuse to proceed. 
Where however facts are to be investigated, the 
matter is difierent.” 

If it be considered that the learned 
Judges who decided the above mention- 
ed case intended to lay down that the 
Court e:cecuting a decree can permit 
the judgment-debtor to take the plea 
that the Court passing the decree liad 
no jurisdiction, even after that point 
had been heard and decided against 
him in the original suit, then, I, most 
respectfully, beg to dissent from that 
view. The view expressed in tlie Full 
Bench ruling reported in 1925 Cal 907 
(18) was dissented from in a Full 
Bench ruling of this Court, 1934 All 
609 (2). In the case before us Mt. 
Madina, who defended the suit raised 
a plea that the mortgage was invalid 
because it related to properties which 
could not be mortgaged in view of the 
provisions of the Pensions Act. This 
was denied by the plaintiff and an is- 
sue \yas framed. The decision of the 
question depended on the evidence 
which could have been produced in the 
case by the parties. Evidence was pro- 
duced and the Court gave a definite 
finding that the plea was not estab- 
lished. Under these circumstances I am 
clearly of opinion that Mt. Madina 
could not have been allowed in the 
execution department to reagitate the 
same question which had been decid- 
ed against her. It is said that when 
a defendant in a case like this raises 
the plea which has been decided 
against him in the former suit, lie Is 
not asking the Court to hold that the 
decree was invalid but he is asking 
lliat owing to the statutory bar the 
property is not liable to be sold. I 
personally see no difference between 
the two cases. In reality he is asking 
that he should be permitted to rc- 
agitaic the same plea which Itas been 
rejected in the regular suit and to 
produce evidence to show tliat the 
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judgnient which has otherwise become 
final was wrong. 

In view of the decision in 1934 All 
609 (2) he cannot be i>ermitted to take 
this course. When the judgment-deb- 
tor says in a case like this that he 
is only asking the Court not to exe- 
cute the decree because of some sta- 
tutory prohibition, then the simple re- 
ply to this would be that the plea is 
no longer open to him. He will be 
told tliat the question as to whether 
or not the property was liable to be 
sold in view of some statutory law 
lias already been decided against him 
finally, and it has already been held 
that the property is saleable and so 
the same question cannot be permit- 
ted to be raised a second time. When 
we say that the question of jurisdic- 
tion can be raised at any time all 
that it means is that it can be raised 
by way of appeal or othenvise in the 
course of proceedings of the Court, 
whose jurisdiction is questioned. Cas- 
persz in his Law of Estoppel, Edn. 4, p. 
862, para. 830, says: 


“It is commonly said that a question of juris- 
diction may be raised at any time, but as pointed 
out in 11 Bom 160» (19), the question must be 
raised by way of appeal or otherwise in the 
oourse of the proceedings of the Court whose 
jurisdiction is questioned. In that case Anpuraa- 
bai was held to have acquiesced in the irregular- 
ity and was debarred from raising the question 
of jurisdiction after the proceedings were carried 
to completion.” 

Now 1 come to the third class of 
such cases. Cases coming under this 
head may be of two descriptions: There 
may be cases in which there w^as only 
one judgment-debtor who did not ap- 
pear to defend the suit. The other 
class may consist of cases in which 
some of the judgment-debtors raised 
the plea of want of jurisdiction, but 
it was decided against them while the 
other judgment-debtors 

to defend the suit. In 1921 All 118 
(3), it was held that w^here a mort- 
clecrce has been passed for the 
Safe of occupancy holding, it w'as open 
to an e.vecuting Court to go belund 
the decree and to hold that it could 
not be executed in of the pro- 

visions of S. 20 (Cl. 2), Tenancy Act. 
The view expressed in this case cer- 
tainlv supports the contention of the 
appelknit. In that case an ex P<yte 
decree on foot of a mortgage deed had 
been obtained. I may be permitted to 
remark that the facts of tliat 
were sonicwliat different from the facts 
of the case before me. In that case 


19. Naro Hari v. Anpurnabai, (1887) 11 Bom 
IGOn. 


the mortgage deed ibelf recked that 
the property mortgaged was occupancy 
holding, in other words it appeared on 
the face of the record that the de- 
cree had been passed by a Court whidx 
had no jurisdiction in view of the sta-. 
tutory bar enacted by Section 
20 of the old Agra Te- 
nancy Act. On the other hand in the 
case before us the statutory bar can. 
only arise if the appellant who had 
not appeared to defend the suk is able' 
to prove by producing evidence that 
the provisions of the Pensions Act are 
applicable to the property sought to 
be sold. In another recent ruling 
1935 All 588 (20) a Bench of two 
learned Judges of this Court has held 
that: 

“Even if an occupancy holding has been mort- 
gaged and a decree for its sale has been obtained^ 
objection can still be raised in the execution de- 
partment that the property is not saleable in 
execution of the decree and the execution Court, 
would be bound to decline to sell it.** 

When we read the three rulings 
1921 All 118 (3), 1934 All 609 (2) and 
1935 All 588 (20), it appears that the 
following two propositions l^ve be^ 
Laid down: (1) Where a suit filed in 
the civil Court is under the Agra Te- 
nancy Act, 1926, cognizable by "the 
Revenue Court alone, but no objection 
as to jurisdiction is taken or if taken is 
disallowed, and no appeal is preferred, 
from the judgment to the District 
Judge, nor there is further ^ remedy 
sought from the High Court, it is not 
open to the defendant in the smt to 
raise the question of jurisdiction in the 
execution department and contend that 
the civil Court had no jurisdic- 
tion to entertain the suit at all. ( 2)1 
If a defendant however does not ap- 
pear and an ex parte decree is pass- 
ed against him, then> it is open to 
him to raise the question of jurisdic- 
tion in the execution department which 
he could have raised at the trial.’ 

Somewhat anomalous position may 
arise in a case where there ^e two 
or more defendants. Take the instance 
of the case before us:. Mt. Madma 
Iiad taken a plea in the trial Court 
tliat the mortgage was invalid because 
of the provisions of the Pensions Act.. 
An issue w'as framed and was decid- 
ed against her. If she had now come* 
for^vard to take the same plea m iJie. 
execution department, then, accordi^ 
to the rule expressed in 1934 All 609 
(2), she could not have been permit- 
ted to reagitate the same question. 

But as the appellant had not appear- 
ed in the trial Court and the decree 
2d SuiT^eo V. DoDgar, 1935 All 688. 
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Fussed against him was ex parte, so 
according to the view expressed in 
1921 All 118 (3) and 1935 AU 588 (20), 
it is still open to ham to raise thie 
plea that the proi>erty cannot be sold. 
The results are somewhat curious. In 
the same case one defendant is not 
permitted to take a plea on the ground 
that the question has already been, de- 
cided against him after contest. At the 
same time the other defendant is per- 
mitted to raise the same plea which 
liad been decided against his co-defen- 
dant after contest. It may be that 
the defendant who is allowed to take 
the plea in execution department may 
succeed in establishing his point. The 
result of this may be that even the 
share of the other defendant against 
whom the decree was passed after con- 
test may not be sold in the e.xecu- 
tion department on the ground that 
the property could not have been 
mortgaged or sold in view of the pro- 
visions of the Pensions Act. Thus there 
would be two contrary findings in one 
and the same case. At the trial the 
decision may go against the defendant 
while in the execution depart- 
meitt it may go against the 
plaintiff. It appears to me 
tliat this state of things is unsatis- 
factory and requires reconsideration. 
My personal opinion is tl^at the cor- 
rect rule which should be applied to 
cases of this description is tliat: 

“The want of jurisdiction may always be 
sbown by evidence except in one solitary case, 
that is, when jurisdiction depends on a fact that 
is litigated in a suit, and is adjudged in favour 
of the party who avers jurisdiction, then the 
question of jurisdiction is judicially decided, and 
the judgment recorded is conclusive evidence of 
the jurisdiction, until set aside or reversed by a 
direct proceeding.'' 

If the question were still an open 
one I would hold that in a case where 
there are two defendants and one of 
them takes the plea of want of juris- 
diction and it is decided against him 
then in view of Explanation 4, S. 11 
the matter should be deemed to have 
been decided not only against the de- 
fendant who appeared to contest, but 
also against the other defendants who 
failed to appear. It is true that S. 
11 does not in terms apply to the 
execution proceedings in a suit inas- 
much as each of such proceeding^ is 
not a separate suit, but is only a pro- 
ceeding in the ‘same suit. But I think 
that the general principles of res judi- 
cata should be applicable to such pro- 
ceedings. It however appears to me 
that so long as the view taken in the 
Full Bench ruling 1921 All 118 (3), is 
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not reconsidered it is not banding on 
us. It is under these circumstances that 
I have felt bound to agree with the 
order proposed by my learned brother, 
K.S. Order accordingly. 
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Niamatuelah, J. 

Keshab Deo — Appellant. 

V. 

B. Bajendra Kumar Bhattacharji^. 
Official Receiver t Aligarh^ and others — 
Respondent. 

First Appeal No. 186 of 1933, Decided' 
on 6th February 1935, against order of 
Dist. Judge, Aligarh, D/- 19th August- 
1933. 

Provincial Insolvoncy Act (1920), S. 68 — 
Sate by Official Receiver by public auction 
— Highest bidder depositing 114 price — An- 
other person making higher bid and Official 
Receiver executing sale in his favour — Insol- 
vency Court cannot on application of first 
bidder set aside sale — Controversy should be 
settled by suit. 

Where in a sale held by public auction by the 
Official Receiver a person who makes the highest 
bid deposits 1/4 of price butsubsequently another 
person makes a higher bid and the Official Re- 
ceiver executes a sale in his favour, the Insol- 
vency Court cannot set aside the sale on the ap- 
plication of the first bidder summarily. In such 
a case the Court should leave the controversy to 
be settled in more appropriate proceedings grant- 
ing leave, if necessary, for a suit against the 
Receiver and the third person claiming rights 
under the sale-deed. [p 088 C 1, 23 

B. M.alih and J. C. Dfulcerji — for Ap- 
pellant. 

Panna Lai and K. N. Malaviya — for 
Respondents. 

Judgment. — This is an appeal from 
the order passed by the learned Dis- 

Aligarh, in the exercise 
of his jurisdiction as Judge of the 
Insolvency Court. One Ganga Saran 
was adjudged insolvent. The Official 
Receiver proceeded to sell a house be- 
longing to the insolvent. On 7th May 
1933, he held a public auction and one 
Ram Prasad offered the highest bid 
of Rs. 775. He deposited one-fourth 
of the price on that day and the three - 
fourths on 16th May 1933. The Re- 
ceiver duly acknowledged receipt of 
these sums. In the meantime on 12th 
May 1933, Ganeshi made an offer of 
Rs. 1,025 to the Receiver, who refer- 
red the matter to the Court, and the 
Court directed that the propertv should 
be sold to the highest bidcr. The Re- 
ceiver sent a notice by registered post 
to Ram Prasad intimating the fact that 
Ganeshi had offered Rs. 1,025. The 
letter was returned with the endorse- 
ment that the addressee had refused 
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to take it. Thereupon the Receiver 
executed a sale-deed in. favour of 
Ganeshi and liad it registered. This 
was done under the orders of the 
Court. It now appears that Ram Pra- 
sad, who had offered the highest bid 
on 7th May 1933, was the agent of 
the appellant and entered into the 
transaction of sale on behalf of his 
master and not himself. The appel- 
lant then applied to the District Judge 
insisting on the sale made to him on 
7th May 1933, and in the alternative 
offering to purchase the property for 
Rs. 1.800. He prayed that the sale- 
deed in favour of Ganeshi be cancelled. 
The learned District Judge dismissed 
this application on the ground that 
a registered sale-deed having been exe- 
cuted in favour of Ganeshi Lai could 
not be set aside by him. The present 
appeal has been preferred from that • 

order. 


The view taken by the learned Dis- 
trict Judge is perfectly correct. The 
regularity of the Receiver’s action in 
entering into the transaction of sale 
to Ganeshi after having accepted the 
purcliase money from the appellant and 
the validity of the order of the Court 
permitting the Receiver to sell to 
Ganeshi cannot be considered at this 
stage. The fact remains tliat a re- 
gistered sale-deed exists, and that Ga- 
neshi, who has paid the full purchase 
money, has a vested interest in the 
house so long as the sale is not set 
aside. It is open to the appellant to 
impugne the act of the receiver and 
attack the sale-deed in favour of Ga- 
neshi in such manner as he may be 
advised. The learned District Judge, 
sitting in insolvency proceedings could 
not have summarily cancelled the sale- 
deed in favour of Ganeshi. 

The learned advocate for the appel- 
lant contended that S. 68, Insolvency 
Act, allows an appeal to the Court 
from an order of the Receiver, and 
that it was open to the Court to 
“confirm, reverse or modify the act or 
decision complained of. Even if the 
Court liad power to reverse or modify 
such acts of the Receiver as have had 
the effect of vesting rights in third 
persons which, I doubt I do not think 
the lower Court should have granted 
the relief jirayed for by the appellant 
under S. 68. In the circumstances of 
the case the matter in controversy bet- 
ween the appellant on the one side 
and the Receiver and Ganeshi on tlie 
Ollier cannot be decided except in pro- 
ceedings admitting of detailed plead- 
ings and evidence. In such a case the 


Court should leave the controversy to 
be settled in more appropriate pro- 
ceedings granting leave, if necessary, 
for a suit against the Receiver and 
the third person claiming rights under 
the sale-deed. In the view of the ca^ 
I have taken, this appeal fails, and. is 
dismissed with costs. 

K.s. Appeal dismissed. 

A. I. R. 1935 Allahabad 688 

Niamatullah, j. 

Mt. Huviela — Defendant — Applicant. 

V. 

Ori Sahoo and another — Plaintiff 
and Defendant — Opposite Parties* 

Civil Revn. No. 520 of 193i, Decided 
on 24th January 1935, against decree of 
Sra. G. C. Judge, Gorakhpur, D/- 5th 
February 1934. 

Contract — Agreement to lend money can- 
not be specifically enforced — Specific Per- 
formance. 

An agreement to lend money is not specifically 
enforceable. 

Where a person who was indebted to plaintiff 
executed a bond in favour of defendant and no 
money was advanced to promissor but the entire 
amount was for payment to plaintiff and on 
plaintiffs not receiving the amount he sued on 
basis of bond. 

Held', that the plaintiff’s case, so far as it is 
based on the bond, amounted to a claim for en- 
forcement of defendant’s promise to advance 
money in future and that no decree could bo 
passed against the defendant. [P 689 O 2] 

Shiva Prasad Sinha for Applicant. 

K.. Verma — for Opposite Parties. 

Order. — This revision lias arisen 
from a Small Cause Court suit, 
brought by the pLaintiff-respondent 
against Ram Raj, defendant 1, and 
Mt. Humela Kunwar, defendant 2, for 
recovery of Rs. 546-14-0 principal and 
interest. The lower Court decreed it 
against defendant 2, v/ho has applied 
in revision. Defendant 1 owed 
Rs. 1,473 to the plaintiff. On 4th July 
1930, he satisfied his liability by hand- 
ing over some cattle delivering some 
grain and by executing a mortgage 
deed for Rs. 977. There remained a 
balance of Rs. 350, for which he 
executed a bond in favour of 'defen- 
dant 2, leaving the entire amount with 
the latter for payment to the plam- 
tiff. The plaintiff’s case is that defen- 
dant 2 did not make any payment. 

The suit was not contested by <ie- 
fendant 1. The defendant 2 however 
filed a written statement m whicn it 
was pleaded that there Avas no prmty 
of contract between her and the plain- 
tiff and a suit for enforcement o* 
bond, e.xecuted in favour of delen- 
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dant 1, could not be maintained against 
her. There was also a plea of payment. 
This plea has not been accepted by 
the lower Court whose finding on this 
point has not been imi>eached before 
me. As regards the principal question, 
the lower Court found in favour of the 
plaintiff. His ca'se was that defend- 
ant 2 had personally undertaken to 
pay to him Rs. 350, for which defen- 
dant 1 executed a bond in her favour, 
and that relying on her assurance the 
plaintiff returned certain bonds, duly 
endorsed, to defendant 1. The only evi- 
dence in the case consisted of the testi- 
mony of the plaintiff and the husband 
of defendant 2. The latter, who is said 
to be a “pardanashin*’ lady, did not 
give her o^vn evidence. The plaintiff 
supported his case in its 
tirety and deposed that the transaction 
was carried though at one sitting, at 
which the plaintiff-defendant 1, defen- 
dant 2 and her husband were present. 
Defendant 2’s husband, Ram Kumar, 
contradicted the plaintiff so far as the 
presence of his wife was concerned. 
He said that he represented his ^vife 
on that occasion and she was not pre- 
sent. The lower Court has given no 
finding on the question of fact whe- 
ther defendant 2 was present and gave 
the assurance relied on by the plain- 
tiff. The learned Judge apparently 
thought that the lady was effectively 
represented by her husband. He ob- 
served: 

“Whether defendant 2 was present at the time 
of the settlement or she was represented at that 
time by her husband, it is clear that plaintiff 
and defendant 1 and Musammat Humela or her 
husband all took part in the settlement, and it 
was expressly agreed by Musammat Humela or 
her husband to pay Rs. 850 to the plaintiff." 

If Mt. Humela had been present and 
liad given an undertaking to the plain- 
tiff' for the payment of Rs. "350, for 
which she took a bond from defen- 
dant 1, and acting on that undertaking 
the plaintiff had given a discharge to 
defendant 1 returning certain bonds 
tliat were at that time outstanding, 
a case of estoppel might have been 
made out against defendant 2. The 
lower Court has not given any finding 
as to whether defendant 2 gave such 
an imdertaking to the plaintiff. The 
same result will undoubtedly be ar- 
rived at if her husband had the re- 
quisite authority to act on her behalf 
and gave an undertaking to the plain- 
tiff'. If the plaintiff’s evidence that 
defendant 2 was herself present be 
discarded, there is no evidence on the 
record to prove that defendant 2 had 
authorised her husband not only to 
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take a bond from defendan/t 1 but also 
to enter into a collateral arrangement 
with the plaintiff undertaking to i^y 
to him the sum of Rs. 350, for which 
defendant 1 was to execute a bond 
in her favour. In the absence of such 
evidence it is impossible to hold de- 
fendant 2 liable for the consequences 
of any verbal imdertaking given by her 
husband on her behalf. This contro- 
versy narrows down to the simple ques- 
tion whether defendant 2 was i>ersoh- 
ally present, _ as is alleged by the 
plmntiff. It is a case of oath against 
oath: and as the plaintiff is highly 
interested in the result of this suit, 
I do not think it safe to accept his 
uncorroborated testimony on this point. 
The lower Court apparently felt the 
same hesitation and therefore did not 
definitely find that defendant 2 was 
present. In these circumstances, I hold 
that so far as the plaintiff’s case is 
based on the undertaking alleged to 
have been given by defendant 2, it 
must fail. 

As regards defendant 2’s liability to 
the plaintiff arising from the bond 
executed by defendant 1 in favour of 
defendant 2, the plaintiff cannot suc- 
ceed. Defendant 2 did not advance 
anything at the time when the bond 
in question was executed. She promised 
to pay it in future. In substance, the 
claim is to enforce a promise to ad- 
vance money. It has been held in 
numerous cases that an agreement to 
lend money is not specially enforcible. 
In subst^ce, the plaintiff’s case, so 
far as it is based on the bond, amounts 
to a claim for enforcement of defen- 
dant 2’s promise to advance money in 
future. The lower Court has relied upon 
1918 Cal 941 (11. That case is clearly 
distinguishable as it was a transaction 
of sale of immovable property. Money 
was left in the hands of the purcliaser 
for payment to a third person. It was 
held that the purcliaser was, to that 
extent, a trustee and therefore the 
third person,^ who should be regarded 
as a beneficiar^^ was entitled to en- 
force payment. It was not a case which 
could be considered to be one for en- 
forcement of an agreement to lend. 

The plaintiff claimed the sum in suit 
from both the defendants. The lower 
Court decreed it against defendant 2 
only. In view of the findings which I 
have recorded, no decree can be passed 
against defendant 2; but the plaintiff 
is undoubtedly' entitled to a decree 
^gainst defendant 1 who in turn can 

Dwa^kauath 7, Piy» Nath, 1913 Cal 941=3ij 
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sue defendant 2 for damages for breach 
of promise to lend. Accordingly I allow 
this application, set aside the decree of 
the lower Court and decree the plain- 
tiff’s suit against defendant 1, who is 
a respondent in this case but has not 
entered appearance. I am clearly of 
opinion that in circumstances like those 
appearing in this case, a decree can 
be passed against defendant 1 under 
O. 41, R. 33, Civil P. C. The plaintiff 
shall have his costs from defendant,! 
in both Courts. Defendant 2 shall bear 
her own costs in both Courts. 

K.S. Application allowed. 
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Bennet, j. 

V. D, Vidyariki — Defendant — Appli- 
cant. 

V. 

Mam Pearey Lal — Plaintiff Opposite 
Party. 

Civil Revn. No. 379 of 1934, Decided 
on 13bh December 1934, from decision 
of Sub-Judge, Gorakhpur, D/- 25th July 
1934. 

Provincial Small Cause Courts Act 
(1887), S. 16 — Suit filed in Small Cause 
Court can be transferred by District Judge 
to Sub-Judge not having small cause powers 
— Civil P. C. (1908). S. 24 (4). 

Where a suit is filed in a small cause Court 
and the District Judge transfers it under S. 24, 
Civil P. C., it is not necessary that the transfer 
must be made to a Court which has Small Cause 
Court powers. [P ^91 0 1] 

(b) Provinci&l Small Causa Courts Act 
(1887), S. 25 — Finding of fact cannot be con- 
sidered in revision. 

It is not open to the High Court in a revision 
under S. 25 from a Small Causo Court to con- 
sider the findings of fact on their merits. 

fP 69L C 2] 

(c) Provincial Small Cause Courts Act 
(1887), S. 4 — No distinction between Small 
Cause Court Judge and Court having Small 
Cause powers. 

There is no distinction between a Small uause 
Court Judge and a Court which had Small 
Cause Court powers. [P ^91 O IJ 

Baleshivari Prasad — for Applicant. 

K. Verma — for Opposite Party. 

Order.— This is an application in re- 
vision by a defendant against whom 
the Small Cause Court lias passed a 
decree. The first three grounds d^l 
with the question of jurisdiction. Inc 
suit was for Rs. 759-14-11. It was 
filed in the Small Cause Court m Go- 
raldipui*. On 11th July 1934, this suit 
along with certain other suits was 
transferred by the District Judge from 
the Small Cause Court to the Subordi- 
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nate Judge under S. 24, Civil P. €► 
The Subordinate Judge tried the suit 
on the regular side. TJie form heading 
has the words “Judge of Small Cau^ 
Court” altered to the words “Subordi- 
nate Judge. Gorakhpur” and the .evi- 
dence is taken at considerable length. 
The argument which has been put for- 
ward for the applicant is that under 
S. 16, Provincial Small Cause Courts- 
Act. the trial by the Subordinate Judge 
was illegal because there was a Court 
of Small Causes in Gorakhpur, at the 
time by which the suit was triable. It 
was necessary for the applicant in re- 
vision to show that there was a Small 
Cause Court in Gorakhpur at the time 
by which the suit was triable, that is, 
that there was an officer in Gorakhpur 
who had Small Cause Court powers 
to try a suit of the amount of Rupees 
759-14-11. It is a fact that Gorakhpur 
is one of the places where a Small 
Cause Court Judge is usually posted, 
but it does not follow that there was 
an officer with these powers posted on 
the date of transfer, 11th July 1934, 
and it was necessary for the applicant 
in revision to show this from a refer- 
ence to not only civil lists, but also 
gazettes. This has not been done. If 
the assumption were made in favour of 
the applicant the argument would then 
proceed as follows: Under S. 16, Pro- 
vincial Small Cause Courts Act, no 
other Court has jurisdiction to try a 
suit of a Small Cause Court nature 
in a judgeship where there is a Sn^ll 
Cause Court Judge having jurisdiction, 
to try a suit. S. 24, Civil P. C., (1) 
(b) (2) states that the District Judge 
may withdraw any suit pending in any 
(iourt subordinate to him and transfer 
the same for trial or disposal to any 
Court subordinate to him and com- 
petent to try or dispose of the same. 
It is alleged that the Subordmate 
Judge was not comi>etent to t^ or 
dispose of the suit because of S. 16, 
Provincial Small Cause (pourts 
There is a further provision in o. 24- 
(4) as follows: 

“The Court trying any suit transferred or 
■withdrawn under this section from a Court o 
Small Causes shall, for the purposes of such suit, 
be deemed to be a Court of Small Causes. 

In regard to this sub-section the 
argument is that the transfer must be 
made to a Court which has Small 
Caxxse Court powers. 'This argui^nt 
is supported by a ruling reported in 
1918 Oudh 160 (1). That ruling how- 
ever was of the Court of a J^icial 
Com missioner and not of a High Court^ 

iTBaijoo V. Tulsha, 1918 Oudh 160=43 I 0 314 

=20 0 C 350. 


1935 Raja Ram v. Emperor (Kendall, J.) Allahabad 691 


In this Higfh Court the question has 
arisen in similax cases in three rulings 
mentioned for the opposite party, 
namely, 1917 All 62 (2), 1918 All 290 
(3) and 1929 All 50 (4). In these 
cases the question was where a case 
had been transferred imder S. 24 to an 
officer not having Small Cause Court 
powers and it had been tried as a 
regular suit whether an appeal lay or 
whether ^the case should have been 
deemed to be one tried by a ‘Court 
of Small Causes. This Court held in 
all the cases that no appeal lay be- 
cause under S. 24 (4) the Court trying 
the suit must be deemed to be a Court 
of Small Causes. No question arose 
before this Court as to whether such 
a transfer would be invalid and this 
suggestion has never been put forward 
in any reported ruling shown of this 
Court. 

One of the difficulties in the way of 
the interpretation of S. 24 (4) put for- 
ward by the applicant in revision is 
that the sub-section would appear to 
be superfluous and meaningless on that 
view. The argument is that the trans- 
fer must be made to a Court having 
Small Cause Court powers. If that be 
so, why is a sub-section enacted which 
explains that that Court shall be deem- 
ed to be a Court of Small Causes. 
Clearly the sub-section refers to a 
Court which is not a Court of Small 
Causes and which is only deemed to be 
a Court of Small Causes • by virtue 
of the sub-section. I note that the 
Oudh ruling to which reference has 
been made did not attempt to deal 
with this difficulty. I consider that the 
argument for the applicant is unsound 
and as already noted he has not estab- 
lished his point by reference to gazettes 
which would show that there was on 
the date in question a Small Cause 
Court in Gorakhpur by which the suit 
was triable. Some distinction was al- 
leged by learned counsel for the appli- 
cant to exist between a Small Cause 
Court Judge and a Court which had 
Small Cause Court powers. In S. 4 
of the Act. it is stated that a Court 
of Small Causes includes any person 
exercising jurisdiction under the Act in 
lany such Court. This shows no such 
i distinction can be dra\vn. 

The remaining two grounds deal with 
the merits of the case and allege that 
the lower Court was wrong in its find- 

2. Sukba v. Ragbunath Das, 1917 All 62=37 I C 

809=39 All 214. 

3. Chatiiri Singh v. Mst. Rania, 1918 .All 290= 

46 I C 893=40 All 625. 

4 Ram Cbaran Banwari Lai v. Kishori Lai Ram 

Sarup, 1929 All 50=115 I C 127=50 All 810. 


ing of fact. I consider that it is not 
open to this Court in a^revision under 
S. 25 from a Small Cause Court to 
consider the findings of fact on their 
merits. For these reasons I dismiss 
this application in revision with costs. 

K.S. Application dismissed, 

A. I. R. 1935 Allahabad 691 

Kendall, J, 

Raja Ram — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 54 of 1935, Deci- 
ded on 22nd March 1935, from order of 
Sess. Judge, Meerut, D/- 30th October 
1934. 

Criminal P. C. (1898), S. 288 — Evidence 
admitted under S. 288 may be treated as evi- 
dence for all purposes — It does not invaria- 
bly require some independent corroboration. 

Obitor. 

Under S. 288.Criminal P. O., evidence admitted 
under that section may be treated as evidence 
in the case for all purposes subject to the pro- 
visions of the Evidence ^ot. It will not bo pro- 
per to limit the use of such evidence that unless 
there is clearly present besides the evidence 
given before the Magistrate, evidence which will 
show that the evidence given before the Magis- 
trate should be preferred to and substituted for 
that given before the Sessions Judge, the evi- 
dence given before the Magistrate cannot be 
edectively utilised in support of a conviction. 
Nor can it be said that such evidence admitted 
under S. 288 requires invariably some indepen- 
dent corroboration in the same manner as a 
statement of an accomplice: 1927 All 479, Rel 
on; 1926 Pat 61, Not Foil. [P 692 O 1] 

K. D. Malaviya — for Applicant. 

Asst. Govt. Advocate — for the Crown. 

Order. — This application has been 
argued by Mr. Kapildev Malaviya on 
the ground that the trial Court and 
the lower appellate Court have both 
given a value to two statements ad- 
mitted under S. 288, Criminal P. C., 
to which they are not entitled by law. 
The facts of the case are given fully 
in the judgment of the lower appellate 
Court. 

The principal evidence for the prose- 
cution was that of the complainant, 
Suggan, who was poisoned and the two 
bakers Ram Chander and Khazan, who 
were attracted to the dharamshala by 
the cries of the poisoned man, and 
who testified to finding the present ap- 
plicant Raja Ram, who is a boy of 16, 
in the dliasamshala, together with the 
complainant Suggan, while the other 
person who had accompanied the ap- 
plicant to the dharamshala ran away. 
The case for the prosecution was that 
the applicant was in league with tliis 
person who had escaped to administer 



692 Allahabad 


Ramji Dal v. Roshan Singh 


1935 




poison to Suggan in order to rob him. 
The argument is that if the^ statements 
admitted under S. 288, Crimmal P. C., 
are ignored, there is no evidence to 
prove that the applicant himself had 
any guilty knowledge. 

The case on which Mr. Malaviya has 
relied is that of 3 Pat 781 (1), in which 
it was remarked (p. 794): 

“I think therefore that the principle is quite 
clearly settled by this line of cases that unless 
there is clearly present, besides the evidence 
given before the Magistrate, evidence which will 
show that the evidence given before the Magis- 
trate should be preferred to and substituted for 
that given before the Sessions Judge, the evi- 
dence given before the Magistrate cannot be 
effectively utilised in support of a conviction.’* 

If the meaning of this sentence is 
that evidence admitted under S. 288, 
Criminal P. C., invariably require some 
independent corroboration in the same 
manner as the statement of an ac- 
complice, I am with due respect not 
yet satisfied that the general practice 
of the Courts substantiates the prm- 
ciple laid down. Under S. 288, Crimi- 
nal P. C., evidence 'admitted under tliat 
section may be treated as evidence in 
the case for all purposes^ subject to 
the provisions of the Evidence Act, 
of 1872, and a Bench of this Court 
in the case of 1927 All 479 (2), has 
discussed the meaning of this section 
without giving any indication that it 
would be proper to limit the use of 
such evidence in the manner laid do\vn 
by the Patna High Court. 

It is not however necessary for me 
to come to a decision on the wider 
question, for in the present case it 
appears to be quite clear that there 
was other evidence on which the Court 
relied and which pr 9 ved the guilt ot 
the applicant in addition to the st^e- 
mcnts admitted under S. 288. The 
learned Judge has remarked that tlie 
two bakers Ram Cliander and Kliazan 
appeared to have altered their sitate- 
nfe^s in the Sessions Court, m favour 
of the applicant on three points. They 
said that they found the applicant sit- 
ting down, wher^s one of them ^ 
any rate said in the Magistrate s Court 
tliat he was ready to run away, but 
wn<r arrested. (2) One of them. Ram 
ckander, was ambiguous as whether 
the purse was found in the bundle or 
on the person of the sweeper. (3) They 
said that the bundle which contained 
“me of the poisoned s^v^etmeats vas 
lying on the ground whereas in the 
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=49 All 251=27 Cr L J 1305. 


Magistrate’s Court both had said that 
the bundle was in pqssession of the 
applicant. 

The appellate Court has found how- 
ever that according to the Urdu re- 
cord Khazan Singh said in the tml 
Court not that the bundle was lying 
on the ground near the applicant, but 
that the applicant had it in his pos- 
session while the English record of the 
trial Court shows that Rams Chander 
said that the applicant had a bundle 
and that crushed sweets were found 
in that bundle. It appears therefore 
that there was sufficient evidence given 
by these mtnesses in the trial Court 
to corroborate the statements ^ made 
before the Magistrate, though in some 
details their statements in the two 
places were not consistent. I liave exa- 
mined the evidence and I find that 
there are circumstances in the case that 
justified the Courts in giving prefer- 
ence to the statements of these two 
witnesses which were made in the Ma- 
gistrate’s Court to their statements in 
the Sessions Court, where the two dif- 
fer, and I am therefore not satisfied 
that the Courts were wrong in relying 
on the statements admitted under sec- 
tion 288, Criminal P. C., or that they 
acted illegally in convicting the ap- 
plicant. . ^ . J- • 

The application therefore is dismis- 
sed. The applicant is on bad and must 
surrender to his sureties. 

. Application dismissed. 


K.S. 
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NiAMATULLAH AND BACHHPAL 

Singh. JJ. 

Bamji Lai and others — Plaintiffs — 
Appellants. 

v. 

Roshan Singh and others — Defendants 
— Respondents. 

First Appeal No. 321 of 1930, Decid- 
ed on ISth January 1935, from decree 
of Sub- Judge, Bulandshahr, D/- 29th 
April 1930. 

Mortgage — Redemption — Suit by prior 
mortgagee on his mortgage and property,^ 
purchased by him in execution of decr^*” 
Puisne mortgagee not made parly-^As bet- 
ween mortgagor and mortgagee it is effec- 
tive — But puisne mortgagee can exercise 
his right of redemption— He must pay P”"’ 
cipal and interest to prior mortgagee— rrior 
mortgagee auction purchaser in possesiioi^ \ 
of property should account for usufruct re- 
ceived by him. ^ '-ati - ■ 

Where a prior mortgagee obtains a decree pn / 

foot of his mortgage and 

gaged property in execution of his own 

to which the puisne mortgagee was not a party, 
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the sale cannot be considered to be of no effect 
at all. If effectively transfers the mortgagor’s 
right to the prior mortgagee (auction-parchaser) 
as between the mortgagor and the prior mort- 
gagee, though the sale is not binding on the 
subsequent mortgagee, who can, in spite of it, 
exercise his right of redemption. In the ex- 
ercise of his right of redemption he is entitled to 
treat the prior mortgages as still subsisting. Not 
being bound by the decree he can ignore it. The 
necessary corollary to this is that account of the 
mortgage money is to be made up on the basis 
of the stipulations contained in the mortgage- 
deeds. In redeeming the mortgages, he must 
pay the principal and Interest calculated upto 
date; at the same time, the prior mortgagees who 
have been in possession of the mortgaged pro- 
perty by virtue of the auction sale held in exe- 
cution of their own mortgage decree, should 
account for the usufruct received by them: 1931 
All 277, Rel on; Case Law Bef. [P 694 O 1] 

S. K. Dar and S. B. L. Goxir — for Ap- 
pellants. 

Nanak Chand — for Respondents. 

Judgment. — A Bench of this Court, 
of which one of us was a member, 
remitted the following issue to the 
lower Court for finding: 

*’what amount, if any, is due to the defendant- 
mortgagee from the mortgagors on the basis 
of the mortgage deeds dated 2lst July 1880 and 
27th July 1882.” 

For the detailed circumstances in 
which it was found necessary to have 
a finding on the above issue the re- 
mand order should be seen. For the 
purposes of our decision on the issue 
remitted to the lower Court whose 
finding is before us, it is necessary to 
state the facts very briefly. The defen- 
dant-respondents were mortgagees of 
a 12^ biswansi share in a certain vil- 
lage under the deeds, one of 21st July 
1880, and the other of 27th July 1882. 
The plaintiffs took a mortgage of the 
same share together with another share 
under a deed of a subsequent date. 
The defendant obtained a decree for 
sale on foot of their mortgages in 1886, 
and purchased the share themselves in 
execution of their decree. They ob- 
tained possession of the property and 
have been in possession ever since. 
They had omitted to implead the plain- 
tiffs as a party, and the latter there- 
fore were not bound by the result of 
that suit. The plaintiffs subsequently 
brought a suit on foot of their mort- 
gage and had the same property sold. 
They were themelves declared to be 
the auction-purchasers in 1916. The 
suit, which 1ms given rise to this ap- 
pe^, was brought by the plaintiffs on 
T5th May 1928, for redemption of the 
mortgages in favour of the defendants, 
• • .to which reference has already been 
..-v rnade. It was alleged that the mort- 


gage money due under the aforesaid 
deeds has been fully satisfied by the 
usufruct of the share which has been 
in possession of the defendant since 
1886. The defendants denied this al- 
legation and claimed a certain sum as 
a condition of redemption. They al- 
leged that they were entitled to the 
entire decretal amount with interest up 
to date. This Court held by its remand 
order that the plaintiffs were bound 
to pay to the defendants the amounli 
due under the two mortgages. The 
issue remitted to the lower Court ac- 
cordingly mentioned the question aris- 
ing between the parties. 

The lower Court has returned a find- 
ing which is not quite definite. It is 
pointed out that the^ defendants claim- 
ed by their written statement 
Rs. 1,926-2-6 which represent the mort- 
gage money due under the .two deeds 
on the date of the decree passed in 
their favour They claimed no interest 
subsequent to the date on which pos- 
session was delivered to them. They 
seem to imply that the plaintiffs should 
pay the same amount for redemption 
now as they would have had to pay 
if they had been impleaded and desired 
to redeem. The lower Court is however 
of opinion that, but for this defence 
the defendants would have been entitl- 
ed to a larger sum of money represent- 
ing the decretal amount above referred 
to and interest thereon up to date, the 
total of which comes to Rs. 6,457-12. 
Apparently the lower Court has left 
it to us to decide whether one or the 
other of the two figures should be con- 
sidered to be the sum due under the 
two mortgages. 

The learned Advocate for the plain- 
tiff-appellants has raised a question 
which does not appear to have been 
considered by the lower Court. He 
argues that the account between the 
parties should be made up by giving 
credit to the defendants for interest 
accruing on the mortgages, but the 
profits derived from the property pur- 
chased by them should be set off each 
year against the interest, and that so 
far as the profits were in excess of 
the interest each year, they should be 
set off against part of the principal. 
It is contended that if account be 
made on this footing, the entire mort- 
gage money due under the mortgage 
deeds in question will be found to have 
been paid off and that some surplus 
is due to the plaintiff-appellants. Un- 
fortunately the defendant-respondents 
are not represented before us. Their 
learned Counsel, Mr. Nanak Chand has 
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stated that he has no instructions. 
From the pleadings and from the at- 
titude they adopted when the order 
of remand was passed it is clear that 
they contested the appellant’s right to 
have the profits set off against interest 
each year; and we cannot give effect 
to the plmntiff appellants’ contention 
as if there is no contest on the point. 
The first question, therefore, which we 
have to decide is whether the plain- 
tiff-appellants are in law, entitled to 
have the profits of the property pur- 
chased by the defendant-respondents 
in execution of their mortgage decree 
set off against the interest and, so 
far as it was in excess of the interest 
against the principal. 

Where a prior mo.rtgagee obtains a 
decree on foot of his mortgage and 
purcliases the mortgaged property in 
execution of his own decree, to which 
the puisne mortgagee was not a party, 
the sale cannot be considered to be 
of no effect at all. It effectively trans- . 
fers the mortgagor’s right to the prior 
mortgagee (auction-purchaser), as bet- 
ween the mortgagor and the prior 
mortgagee, though the sale is not bind- 
ing on the subsequent mortgagee, who 
can, in spite of it, exercise his right 
of redemption. This lias been held by 
a Full Bench of this Court in 1931 
All 277 (1). Applying tliat rule to the 
facts of the present case we liave to 
accept the position that the mort- 
gagors* rights were transferred to the 
defendant -respondents in 1886; but the 
plaintiff-appellants, who were no party, 
are entitled to redeem. In the exercise 
,of their right of redemption they are 
entitled to treat the prior mortgages 
as still subsisting. Not being bound 
by the decree they can ignore it. The 
necessary corollary to this is that ^- 
count of the mortgage money is to be 
made up on the basis of the stipula- 
tions contained in the mortgage-deeds. 
In redeemiriig the mortgages they rnust 
pay the principal and interest calcu- 
lated up to date. At the .same time, 
the prior mortgagees who liave been 
in possession of the mortgaged pro- 
perty by virtue of the auction-sale held 
in execution of their o\vn rnortgage 
decree, should account i^r the usu- 
fruct received by tliem* They have to 
do this, not because their possession 
can be traced to anything in the 
mortgages in their favour, whicli wore 
simple, but to the fact that the usu- 
fruct received by them should be con- 
sidered to be tantamount to payments 

1 Nannu Mai v. Ram Chander. 1931 All 277= 

132 I O 401=53 All 334 (F B). 


made by the mortgagors. In this con- 
nexion it should not be overlooked that 
as between the prior mortgagees and 
the mortgagors the latter’s rights wore 
assigned to the prior mortgagees under 
the auction-sale in lieu of the mort- 
gage money. The prior mortgagees 
have been in receipt of the usufruct 
as against the mortgagor in considera- 
tion of the whole or part of the mort- 
gage money which as against the mort- 
gagors should be considered to have 
been wiped out. Any payments which 
the mortgagor . makes to the prior 
mortgagee enures for the benefit of 
the puisne mortgagee also. If the prior 
mortgagees be considered to be in 
possession of the mortgaged property 
under an arrangement made by the 
Court in the auction-sale on behalf of 
the mortgagor to the effect that the 
prior mortgagees may take possession 
of the mortgaged property and retain 
it as the owners thereof in full or 
part satisfaction of the mortgage 
money subject to the right of the 
puisne mortgagee’s right to redeem, 
there can be no doubt that the usu- 
fruct received by the prior mortgagees 
under such arrangement should, in re- 
lation to the puisne mortgagee, be con- 
sidered to be payments made by the 
mortgagor. Otherwise the prior mort- 
gagees would have it both ways. On 
the one hand they inrist on payment 
of the mortgage money consistmg ox 
the principal and interest calculated up 
to date, and on the other hand they 
are allowed to appropriate the usu- 
fruct which, but for the auction-sale 
in their o^vn suit, would have been 
taken by the mortgagor. This view 
was taken by a Division Bench of this 
Court to which one of us was a party 
in 1930 All 485 (2). To the same effect 
is the view of the Madras High Court 
in 1918 Mad 103 (3), which was fol- 
lowed by this Court in the case re- 
ferred to above. The Calcutta High 
Court has taken the same view in 1922 
Cal 23 (4). There is a passage m 

1933 All 905 (5), which is relied on m 
support of the contrary view. The 
question which the l^med Judges were 
called upon to decide was not quite 
similar to the one before us. In- re- 
pelling the contention that interest 
should cease from the date the prior 


2. Nannu Mai v. Ram Cbaran Lal, 1980 All 485 

=126 I 0 824=52 All 331. _ , 

3. Muthammal v. Razu Pillai, 1918 Mad 103—44 


C 753=41 Mad 513. , . « 

nanendra Nath Singh v. Shoreshi Oharan 

[itra. 1922 Oal 23=69 I O 769=49 Cal 626. 
jalta Praead v. Kafayat Husain, 1933 All 906. 

=148 I C 2. 
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mortgagee obtained possession, under 
the auction-sale in his favour held in 
a suit on foot of his own mortgage, 
to which the puisne mortgagee was 
not a party, the learned Judges ob- 
served : 

“It is argued that as Lalta Prasad has ob’ 
tained possession of the property, no interest 
should be allowed to him from the date of his 
obtaining possession. We think there is no 
force in this contention, as Lalta Prasad ob- 
tained possession of the property not as mort- 
gagee but as an auction purchaser in execution 
of his own mortgage decree.*' 

The view herein expressed is right 
so far as it goes. It is not open to 
the puisne mortgagee to say that, 
though he treats the prior mortgage 
as still subsisting, yet interest should 
• be calculated only up to the date on 
which the prior mortgagee obtained 
possession after his purchase in his 
own suit against the mortgagdr. The 
very hypothesis on which the puisne 
mortgagee claims redemption precludes 
the possibility of interest being cal- 
culated only up to the date when pos- 
session was obtained by the prior mort-r 
gagee under the sale in his favour. 
The puisne mortgagee must pay in- 
terest up to date since he treats the 
mortgages as still subsisting. The learn- 
ed Judges do not go further tlianthis. 
They did not hold that the usufruct 
received by the prior mortgagee in his 
capacity as auction-purchaser should 
not be set off against the mortgage 
money. They were not called upon to 
consider this question, the only argu- 
ment before them being that interest 
should cease from the date of the auc- 
tion-purchase by the prior mortgagee. 
It is true that the learned Judges al- 
lowed the entire principal and interest 
without making any allowance for the 
usufruct for which no claim had been 
made and which had probably not been 
proved. As already stated, the ques- 
tion which has been raised was not 
considered by the learned Judges in 
that case. The passage quoted above 
is therefore no authority for the pro- 
position contrary to that recognized in 
1930 All 485 (2), and in the Madras 
and Calcutta cases, to which reference 
has already been made. The conclu- 
sion which we have arrived at is that 
while the defendant-respondents are, on 
the one hand, entitled to have an ac- 
count taken of what is due to them 
under the mortgage-deeds of 1880 and 
1882, they are, on the other hand, 
liable to give credit for the net profit 
received by them eveo' year after they 
entered into possession. 

The plaintiff-appellants are faced 


with a i>eculiar difficulty in showing 
that the mortgage money has been 
satisfied out of the usufruct. The mort- 
gage-deed carries interest at the rate 
of Re. 0-14-0 per cent per mensem 
compoundable every year. The defen- 
dant-respondents obtained possession 
in 1886. It is not known what amount 
of principal, interest and conipound 
interest was due to the prior mort- 
gagees in 1886, nor is there any evi- 
dence to show whether in the years 
which followed the auction-sale the 
profits of the property were sufficient 
to pay the interest each year on t^e 
aggregate amount on which the in- 
terest was running. It is quite pos- 
sible that for many years after 1886 
the net profit was not equal to the 
interest which went on accumulating 
till it reached an unknown high figure. 
All that the plaintiff -appellants have 
been able to establish in the present 
case is that during the years ranging 
from 1327 Fasli (1920) to 1338 Fasli 
(1931), the profits of the property were 
in e.xcess of the interest calculated on 
the original principal amount at the 
contractual rate. We cannot however 
assume that in 1920 (1327 Fasli) in- 

terest for all preceding years had 
been paid off, so that interest was 
running only on the original principal. 
As already pointed out, it is possible 
that the aggregate amount on which 
interest was running had swelled to 
a figure on which interest at the con- 
tractual rate exceeded the annual pro- 
fit accruing between 1920 and 1931. 
In these circumstances, we cannot ac- 
cept the contention put forward on be- 
half of the plaintiff-appellants that the 
entire mortgage money was satisfied 
by the usufruct and the next best 
thing that can be done for the plaintiff- 
appellants is to accept the defendants 
case that redemption may be allowed 
to the plaintiff on payment of Rupees 
1,926-2-6 due under the two mortgages 
on the date when the defendants ob- 
tained possession. 

The result is that we pass a decree, 
in supersession of the decree of the 
lower Court, for redemption on pay- 
ment of Rs. 1,926-2-6. Parties shall re- 
ceive and pay costs in proportion to 
success and failure. Three months’ time 
is allowed for payment. 

K.S. Order accordingly . 
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Sulaiman, C. J. and Bennet, J. 

Shiva Prasad — Plaintiff — Applicant. 


V. 


Pahlad Singh — Defendant — Opposite 
Party. 

• Civil Kevn. No. 443 of 1934, Decided 
on 27th March 1935, against order of 
1st Sub-Judge, Meerut D/- 15th March 
1934. 

(a) Civil P. C. (1908), S. 115— Munsif mak- 
ing complaint after deciding case — Criminal 
P. C., S. 439 does not apply but S. 115 ap- 
plies — Criminal P. C. (1898), S. 439. 

Where a munsif makes a complaint after de- 
ciding the case, revision from an order in such 
proceedings lies under S. 115 and not under 
S. 439, Criminal P. C.: 26 All 249 (F B) and 23 
All 564, Bel on. fP ^96 G 2] 

(b) Civil P. C. (1908), S. 24— District Judge 
cannot transfer case to Sub-Judge unless 
latter is competent to try suit. 

The District Judge cannot transfer cases to 
Sub-Judge unless the latter is competent to 

try or dispose of same. ^ 

(c) Bengal, Agra and Assam Civil Courts 

Act (12 of 1887), S. 22 (4)— Munsif 
complaint under S. 476, Criminal P. C. 
Sub-Judge has no jurisdiction to hear appeal 
—Criminal P. C. (1898), S. 476. 

A Munsif in making a complainant under 
S. 476, Criminal P. C., is not passing an order 
within the meaning of S. 22 Bengal, Agta^ and 
Assam Civil Courts Act. Hence the Subordinate 
Judge has no jurisdiction to hear the appeal; 
and as such if an appeal is filed in the District 
Court, the District Judge cannot transfer the 
same to the Subordinate Judge: 1929 Aff 774, 
Biss frorn'f Case law Ref. [P 697 C IJ 

Saila Nath Mukerji and K. D. IMala- 
viya — for Applicant. 

Kumuda Prasad — for Opposite Party. 


Sulaiman, C. J.— This is an apph(^- 
tion in revision from orders passed by 
the First Subordinate Judge of Mee- 
rut. After deciding a civil suit the Mun- 
sif liad made a complaint against the 
defendant in respect of suspected for- 
gery committed by him and as also c^-^ 
tain false statements made m the 
course of the suit but had refused 
to make any complaint agamst tne 
witnesses for the defendant. ^ 1 he ae- 
fendant appealed to the Distnct J^ge 

in respect of the 
against him and the plamuff 
pSals to that Court agamst the ^vlt- 
nesses against whom no compUinit tod 
been made. The learned District 
transferred all these app^s to the 
Court of the First Sutordinate Judge 
to dispose of them. He declined to 
make any complaint agam^ ' 
nesses and also directed the 
wal of the complaint agamst the de- 
fendant. In revision the plamtin-appu- 


cant prays that the orders set^ aside 
as having passed without jurisdiction. 

No doubt inasmuch as the preced- 
ing has arisen out of a suit decided 
by a Munsif, it is a matter of a civil 
nature and S. 439, Criminal P. C., 
would not be applicable, but S. 115, 
Civil P. C., only applies: See 26 All 
249 (1) and 28 All 554 (2). The Sub- 
ordinate Judge has entertained the ap- 
peals filed in the Court of the Dis- 
trict Judge which were tranrferred to 
his Court and has certainly disposed of 
them finally and they are no longer 
pending in his Court. There can be 
no doubt that there is a case decided 
by him within the meaning of S. 115, 
Civil P. C. It is contended on behalf 
of the respondent that the Distnet 
Judge had jurisdiction under S. 24, Ci- 
vil P. C., to transfer these cases to 
the Court of the Subordinate Judge. 
But it is quite obvious that even if 
S. 24, Civil P. C., -svas applicable, the 
District Judge could not transfer these 
cases to the Sub- Judge unless the lat- 
ter was competent to try or dispose 
of the same. There has been some con- 
flict of opinion in this Court as to 
whether a Subordinate Judge is com- 
petent to dispose of such on 

appeal or not. The cases of 1921 All 
211 (3) and 1927 All 555 (4) both 

distinguishable inasmuch as the 

appeal had been transferred to tne 

Court of the Additional Distnct Judge 
and not to a Subordinate Judge. S. 
S, Sub-S. (2). Bengal Apa As- 

sam Civil Courts Act (Act 12 of 1887) 
might well have been applied to su^ 
a case, because under tl^t section. Ad- 
ditional Judges can ^sc^rge any of the 
functions of a District Judge wluch the 
District Judge may assign to themed 
w'hen discharging such functions ^ey 
exercise the same powers as the Dis- 
trict Judge. The word “function is 
wide enough to include the hearmg of 

appeals under S. 476 B. 

As regards the transfer to a ouo- 
ordinate Judge, there is the case of 
1929 All 774 (5) decided by Mukerjh 
J., in which it w^as distinctly held that 
a District Judge is competent to trans- 
fer to a Subordinate Judge an appe^ 
from “an order” passed by a Mun- 


1. In the matter of Bhup Kunwar, (1904) 26 AiJ 

2. Salig Ram V. Ramji Lai, (1906) 28 All 564=8 

3. Rai/charan v. Mewa Bam, 1921 All 211=61 

I C 513=43 All 409=22 Cr ^ ^ t q 

4 Natain Das v. Emperor, 1927 All 565—102 I 

■ 485=49 All 792=28 Cr L J 619. 

5. Karim Ullah v. Rameshwar Prasad, 19^^ aij 
774=111 I C 595=51 All 344. 
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sif under S. 476, Criminal P. C. In that 
case it was taken for granted that the 
proceeding in the Munsif’s Court ter- 
minated is “an order.” It does not 
appear to have been argued before the 
learned Judge that the proceedings did 
not terminate in “an order” within the 
meaning of S. 22, Bengal, Agra and 
Assam Civil Courts Act. The case re- 
lied upon as authority, namely, 1927 
All 555 (4) was, as already pointed out 
distinguishable. On the other hand, it 
has been held in the case of 1935 All 
440 (6) by one of us that it is not 
open to a District Judge in whose 
Court an appeaT under S. 476 B, Cri- 
minal P. C., is pending to transfer that 
appeal to the Court of a Subordinate 
; Judge as the Subordinate Judge 
has not got jurisdiction to hear 
such an appeal. Similarly Bajpai, J., 
has held in the case of 1935 All 212 
(7) that the District Judge has no ju- 
risdiction under the Criminal Procedure 
Code to transfer such an appeal to 
the Subordinate Judge. 

The main question for considertion, 
is whether a Subordinate Judge has 
such jurisdiction under S. 22, Sub-S. 
(1), Bengal, Agra and Assam Civil 
Courts Act. The sub-section provides 
that a District Judge may transfer to 
any Subordinate Judge under his ad- 
ministrative capacity any appeals pend- 
ing before him from the decrees or 
orders of Munsifs. It is therefore quite 
obvious that unless the proceeding in 
the Court of the Munsif terminated in 
“an order” within the meaning of this 
sub-section, the Subordinate Judge 
would not have any jurisdiction to hear 
the appeal. The word “order” has not 
been defined in the Act, but it oc- 
curs just after the word “decrees” and 
an indication as to what it connotes can 
to some extent be gathered from the 
definition of “order” in S. 2, Sub-S. 
(14), Civil P. C., by way of analogy. 
According to that definition an order 
means the formal expression of any 
decision of a civil Court which is not 
'a decree. Now S. 476, Criminal P. C., 
does not any^vhere say that the Mun- 
sif in making the complaint has to pass 
an order to that effect. It requires 
the civil Court to make a complaint 
in writing signed by the presiding 
officer of the Court and to forward the 
same to a Magistrate having jurisdic- 
tion. S. 476 which permits an appeal 
to be preferred by’ the aggrieved par- 
ty doe s not sa y tha t the app e al is 
6.1^nphool V. Budhu, 1935 All 440=1935 Cr C 
531. 

7. Mebdi Hasan v. Emperor, 1935 All 212=1935 
Or C 255. 


from any “order” passed by the ori- 
ginal Court. Again the appellate Court 
is not required to make any “order” 
on appeal, but has authority >^ther to 
make complaint itself or to direct the 
withdrawal of the complaint as the case 
may be. One may in a loose way call 
it an order but strictly speaking it is 
not so. 

It seems that the mere fact that an 
appeal is provided to the same forum 
to which appeals ordinarily lie from 
the appealable decrees or sentences of 
the original Court does not in any way 
show tliat the appeal is from the Mun-, 
sif’s “order.” When we come to exam- 
ine the nature of the proceeding, it is 
quite obvious that the Court being sa- 
tisfied prima facie that there is a fit 
case for enquiry simply makes a com- 
plaint; it does not and cannot decide 
any matter finally against the persons 
against whom the complaint is made 
nor is there any adjudication of any 
rights of the parties at all. Ss. 18 to 
21, Civil Courts Act, deal with the or- 
dinary jurisdiction: of District Judges, 
Subordinate Judges and Munsifs which 
is declared to e.xtend to all original 
suits for the time being cognizable by 
civil Courts and provision is made as to 
which Court appeals would lie. S. 22 
uses the same words “decrees or or- 
ders” as occur in S. 20 and S. 21. 
It seems to follow that the words “de- 
crees and orders” were meant to re- 
fer to decrees and orders passed by 
a Munsif in a civil proceeding pending 
before him to which the Code of Ci- 
vil Procedure would apply; whereas the 
making of a complaint under S. 476 is 
an act done by the Munsif under the 
authority conferred upon him by S, 
476. Criminal P. C. 

In these circumstances it seems that 
it is difficult to say that the Munsif 
in making the complaint is passing an 
order within the meaning of S. 22, 
Bengal, .A.gra and Assam Civil Courts 
Act. With respect we are unable to 
agree with the view expressed in 1929 
All 774 (5). Following the view ex- 
pressed in two later cases quoted 
above, we hold that the Subordinate 
Judge had no jurisdiction whatsoever 
to htiar these appeals. 

We may however point out that 
where by the special notification men- 
tioned in S. 21, Sub-S. (4), Ci\nl 
Courts Act, appeals from decrees and 
orders of Munsifs are directed to be 
preferred to the Court of such a Sub- 
ordinate Judge; he would become the 
Court to which appeals ordinarily lie 
from the appealable decrees of the 
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former Court under S. 195, Sub-S. (2) 
and therefore an appeal would lie to 
him under S. 476 B. In such a case 
there ^^^ll be no question of the ap- 
peal being transferred by the District 
Judge to the Court of the Subordi- 
nate Judge, as the appeal would be 
filed in his Court direct. 

The revision is accordingly allowed 
and the order of the Subordinate- 
Judge withdrawing the complaint 
against the defendant Pahlad Singh is 
set aside and the case is sent back 
to the Court of the District Judge 
for disposal according to law. As the 
transfer of the appeal was by the Dis- 
trict Judge suo motu we direct that 
the parties should bear their own costs 
of this revision. 

Applicdiion allowed. 
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Krishna Sahai and others Plaintiffs 
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Second Appeal No. 285 of 1931, De- 
cided on 11th March 1935, from decision 
of Sub-Judge, Bareilly, D/- I8bh No- 
vember 1930. , 

(a) Hindu Law — Maintenance — Widow s 
right arises by marriage and not by con- 
tract. , 

The widow’s right of maintenance arises oy 

marriage. It is not a matter of contract. It 
exists during the husband's lifetime and con- 
tinues after his death. It is an obligation at- 
tached upon his person and remains the same 
after his death. , , [P .00 C IJ 

* (b) Hindu Law — Mltakshara— Funeral 
expense, of mother of Iasi male holder are 
in nature of legal charge— Estate of mole- 

holder is liable for same. 

The funeral expenses as well as the expenses 
of sradh ceremonies of the mother and the 

■^v idow of the deceased last male-holder, are in 

the nature of legal charges, and if a person is ob 
Heed to defray those charges then the ^tate of 
tbs last male^bolder is liable for ‘bem^Cnse toe 

Law-Milakshara-Person in 
unlawful possession of estate spending 
money on funeral charges of mother of last 
holde^-He is not entitled to 

.ion until such expenses are paid-He is no 

better than an unsecured creditor. , . 

If a person is in lawful possession and 
that pi^sossion be is compelled to , 

lity binding on the estate, then. 
might claim a lien. But a person^ m 
possession of the estate cannot f . I® have 

respect of funeral charges which he “'f ^ 
incurred of his own accord for mother of last. 


male-holder. He is no better than an unseenr* 
ed creditor. It is open to him to sue the heirs 
and obtain a decree: Case law reviewed. 

[P 701 C 2, P 703 0 1] 

Benod Bekari Lai — for Appellant. 

G. S. Pathak and Lakshmi Narain 
Gupta — for Respondents. 

Rachhpal Singh, J. — This is a defm- 
dant*s second appeal arising” out of a 
suit for possession. The facts which 
have g^iven rise to the second appeal 
may briefly be stated as follows: Ba- 
bu Ram Narain was the owner of 
two-thirds share in the house in suit. 
Mt. Ganga Dei was his widow. They 
had a son, Babu Parshotam Narii, and 
one daughter, Mt. Nand Rani. Par- 
shotam Nath’s xvife was Mt. Shama 
Kunwar. The family was a joint family 
governed by Mitakshara Law. On the 
death of Babu Ram Narain, his son 
Babu Parshotam Nath succeeded to 
family estate by right of survivorship. 
He died in the month of June 1922 
when his widow Mt. Shama Kun^^r 
succeeded to the estate as a Hmdu 
female. She died soon after her hi^- 
band in the month of December 1922, 
when Mt. Ganga Dei, the mother of 
Parshotam Nath, the last male-holcter 
of the estate, succeeded as a Hindu 

female. ^ 

On 13th April 1923 Mt. Ganga D«, 

made a will in favour of her ^ugh- 
ter, Mt. Nand Rani. The p^intiffs al- 
leging themselves to be the 
silnefs of Parshotam, Nath 
a suit in 1923, and in 19^ they ob- 
tained a declaration that the was 

invalid. On 17th September 1928, Mt. 
Ganga Dei died. 

A few months after her death m 
December 1928, the plaintiffs instituted 
a suit against Mt. Nand Rani and her 
son claiming possession over the estate 
as the nearest reversioners of Parsho- 
tam Nath. The claim was resisted by 
the daughter on several grounds, but 
was decreed by both the Courts be- 
low. Mt. Nand Rani has come 
second appeal before this Court. '.The 
two pleas with which we are mamly 
concerned in this appeal were raised 
by Mt. Nand Rani in her drfence. 
One was that she had defrayed the 
penses of the funeral of Mt. Bhagwan 
Dei and the other was that Mt. B^g- 
wau Dei before her death had i^en 
ailing for a numl>er of years and a 
certain sum of money was sp^t oy 
defendant 1 on her treatinent. It 
contended that the reversioners coma 
not get the estate -without paymg 
defendant No. 1 the amount 
her on account of the aforesaid two 
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it-ems. Both the Courts below held 
that the defendant was not entitled 
to cl^m either of the two items. The 
two important points which we are 
asked to decide are: (1) Whether a 
person who has expended money on 
funeral expenses of the mother of the 
last male-holder is entitled to retain 
possession over the estate of the last 
male-holder till the funeral expenses 
have been paid. (2) Whether a person 
who has advanced money for medical 
treatment to the mother of the last 
male-holder in possession of his es- 
tate can claim to hold the es- 
tate as against the reversioners till 
those charges have been paid. The 
first thing which we have to bear in 
mind is that we are dealing with the 
case of a mother of a deceased Hindu, 
governed by Mitaksliara Law, and 
whose estate was in possession of his 
mother as a Hindu female. Accord- 
ing to the provisions of S. 320, Suc- 
cession Act (39 of 1925): 

''Funeral expenses to a reasonable amount 
according to the degree and quality cf the de- 
ceased and death bed charges including fees for 
medical attendance, and board and lodging for 
one month previous to his death shall be paid 
previous to his debts.” 

This section makes it perfectly clear 
that reasonable funeral charges includ- 
ing fee for medical attendance and for 
board and lodging for one month prior 
to the death of the owaier of the es- 
tate are, under the law of the coun- 
try. to be paid before any other debt. 
The question as to whether a person 
spending money on these items can 
claim a lien over the estate however 
stands on a different footing. The pro- 
visions of the Indian Succession Act 
however cannot help in this case. The 
plaintiffs in the present case are not 
claiming the estate of Mt. Bliagwan 
Dei but they are asking for possession 
over the estate of Parshotam Nath, 
who was the last male-holder of it. The 
learned counsel appearing for the de- 
fendant-appellant relied on observa- 
tions made in Sarvadhikari’s Hindu 
I^w, Edn. 2, p. 10, where the learn- 
ed author remarks thus: 

' ‘‘The Hindu system went further, and laid it 
• down as an imperative rule, that the right to 
inherit a dead man’s property is exactly co- 
extensive without the duty of performing his 
obsequies. The devolution of property depends 
upon the competence to perform the obsequial 
rites of the deceased. They cannot be separated. 
He who is entitled to celebrate these rites, is 
also entitled to inherit the property; and he who 
gets the property must perform the funeral rits 
of the last owner.” 

■ It would however appear that the 
learned author was quoting here the 


rule of Dayabhaga Law, because we 
find that at another place in the same 
book at p. 453 when dealing with the 
principle of succession under Mitak- 
shara Law the learned author says : 

“It should be distinctly understood, says 
Mitra Misra, in another place, that the title to 
present ezequial pindas is not the sole ground 
of taking the inheritance, for the younger bro- 
thers are equally entitled to the inheritance, 
although in presence of the eldest brother the 
younger brothers are not entitled to present 
those offerings. The younger brother's share 
with the eldest, because the competence to pre- 
sent those offerings is not extinct in them. Far 
it be from us, he seems to say, that the title to 
present pindas and the title to inheritance are 
CO extensive terms. One is not the effect of the 
other. The former does not necessarily imply 
the latter. What we simply mean to say is, that 
the competence to present pindas is a test a 
measure of the degree of propinquity in which a 
given relative stands to the deceased. ‘Where 
there are many claimants amongst the gotrajas 
and the like, then the fact of conferring benefits 
on the deceased merely settles the question of 
precedence among heirs.’. In other words, the 
competence to present exequial cakes does not 
create the heritable right, but determines only 
the preferable right. It simply furnishes the prin- 
ciple of selection founded on superior efficacy of 
oblations. It determines the priority among 
heirs. It shows the nearer heirs who exclude 
the more remote. The conferring of spiritual 
benefits must never be accepted as the sole 
ground of taking the inheritance.” 

It will therefore be seen that the 
question before us cannot be decided 
with reference to the obligation about 
performing the funeral rites of the last 
owner. It is also doubtful whether in 
the passage at p. 10 of the Sarva- 

dhikari’s Law of Inheritance relied up- 
on by the counsel for appellants, the 
words “the last owner” can be said 

to refer to a female holder of the 

estate. It can be argued that the 
words “the last owner” refer to the 

person whose estate the reversioners 
are claiming and not to the widow. The 
first important question we have to 
consider is whether according to Hin- 
du Law the estate of the last male 
owner is, or is not liable for defray- 
ing the expenses of the funeral cere- 
monies of the last male holder’s mo- 
ther. There does not appear to be any 
direct authority in the ancient texts 
of Hindu Law on this point. The le- 
gal liability of the estate for the fu- 
neral expenses of the mother of the 
last male-holder cannot be decided with 
reference to the offering of funeral 
cakes. The reason is that the rever- 
sioners succeeded on the ground that 
they are the reversioners of the last 
male-rholder and not on the ground of 
offering funeral oblations to the mo- 
ther. They succeed because they are 
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the nearst reversioners of the last 

male-holder. 

The position of the mother in a joint 
Hindu family governed by Mitakshara 
Law is a very important one. First 
stage of Hindu Law affords complete 
evidence of a state in which the pro- 
perty belonged to a family and not to 
any individual member thereof. The 
property was held in perpetuity by the 
family and the members of the fa- 
mily were only entitled to maintenance 
out of the family property. The kar- 
ta of the family managed the family 
estate. The second stage was reached 
when individual ownersliip was recog- 
nised and then it became necessary 
to distinguish between right of o^vner- 
ship and mere right of maintenance. 
Females and certain other members 
such as deaf and dumb were held en- 
titled to maintenance while other mem- 
bers were held to be owners. The 
law went on changing slowly and a 
stage arrived when in the absence of 
a male owner the Avidow in the fa- 
mily in modification of her previous 
right of maintenance became entitled 
to hold the family estate with certain 
limitations. The importance of the po- 
sition of a mother in a joint Hindu 
family is recognised in this manner that 
if there is a partition between a son 
and her husband then she is allot- 
ted a sliare equal to tliat of a soru 
In a joint family the mother and the 
widow of a deceased coparcener are 
both entitled to claim maintenance out 
of the family estate which has gone to 
other male members by right of sur- 
\ivorsliip. 

In all civilised countries the funeral 
expenses of the deceased owner of an 
estate are first cliarges on the estate 
left by him. The difficulty which arises 

in the case before us is that it is not the 

estate of the deceased which is asked 
to pay the funeral charges. The wi- 
dow’s right of maintenance arises by 
marriage. It is not a matter of con- 
tract. It exists during the husband s 
lifetime and continues after lus death. 
It is an obligation attached upon ms 
person and remains the same after his 
death. As regards funeral charges one 
way of looking at the things is this; 
If the husband is alive ^ then it vM 
be certainly his moral obligation to de- 
fray the funeral expenses of his wiie. 
But the question is whether he was 
under any legal liability to 
funeral expenses of his wife. If he was 
not legally liable for these expenses, 
it is difficult to see how his estate 
could be , . held liable for funeral ex- 


penses when his wife dies after him and 
the estate goes into the possession of 
his reversionary heirs. On this point 
the old Hindu Law texts do not give 
us any help. In Stokers Hindu law 
Books, p. 91, the rule of law is des- 
cribed as follows: 

*'The funeral rites of the deceased, as far as the 
10th days rites inclusive, must be performed by 
that person (among the heirs) who takes the 
estate, whoever it may be, from the wife down- 
ward even as far as the king himself. Sven thus 
Vishnu says: ‘He who is the heir of the estate 
is the giver of the funeral oblations'.'* 

At p. 435 it is stated: 

“It is said by Katyayana ‘Heirless property 
goes to the King deducting, however a subsis- 
tence for the ^females as well as the funeral 
charges 

But these texts however do not re- 
fer to the case of a female limited 
owner. It appears to have been how- 
ever held in several cases that the 
• sradh of a female is a legal necessity 
according to Hindu Law. The first re- 
ported case on the point is 7 W R 
146 (1) where it was held that ac- 
cording to Hindu Law the sradh of 
a mother Avas a legal necessity. This 
view Avas followed in a later ruling 
of the Calcutta High Court in 36 Cal 
753 (2). The next Calcutta case on 
the point is 21 I C 716 (3). In this 

case it Avas held that the reasonable 
expenses on the sradh of the AvidoAv 
of a deceased Hindu should be 
out of the estate in the hands of the 
reA*ersioners and the rev'ersion^s Avho 
inherit the estsrte should contribute to- 
Avards such expenses. It aviII thus be 
seen that the view is that the expenses 
of the sradh of the AvidoAV are a legal- 
obligation on the estate which the re- 
versioners get. The Madras High 
Court in 32 Mad 191 (4) has taken a 
similar vieAV. It Avas laid down that 
the funeral expenses of mother are de- 
frayable out of the family funds. The 
Bombay High Court has adopted a si- 
milar view. The first case on the point 
is 5 Eom 450 (5). The obseiwations 
as regards the point in question are 
to be found at p. 460. It is stated: 

“Then as. to sum alleged to have been expend- 
ed by tbe first and second defendants in and 
about Chandrabhaga Bai’s funeral, I find no 
case in which a question whether a Hindu 
widow can charge her husband’s estate with the 
payment of a sum of money raise d for the pay^ 
i Raj Cbunder Deb Biswas v. Sheeshoo Ram 

Deb, (1867) 7 W B 146. ^ _ 

2. Srimohun Jha v. Brijbehary Misser, (1909) db 


Cal 753=2 I O 152. ^ ^ 

3. Rama Dhari v. Parma, (1913) 21 10 . 

4. Vaidyanatha Aiyar v. Aiyasamy Aiyar, 

32 ^lad 191=1 I C 40S. . ..ocm 5 

5. Sadashiv Bhaskar Joshi v. Dbakubai, (18bU) o 

Bom 450. 
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ment of her funeral expenses has been decided. 
But it has been held that a Hindu widow may 
validly charge her husband’s estate with the 
payment of money received for her maintenance, 
if the income of the estate be insufficient; and I 
see no reason why she should not likewise be 
able to charge the estate with a reasonable 
amount for the purpose of her proper and neces* 
sary funeral expensesi according to her station in 
life.” 

No authority is cited by the learned 
Judge for this proposition. The next 
case is 22 Bom 818 (6). In that case 
the reversioner of the husband of one 
Mt. Diwali sued for possession. The 
defendant claimed the estate under a 
will executed by her, which was held 
to be invalid. The defendant further 
claimed funeral expenses incurred in 
connection Avith the death of Mt. Di- 
wali. The learned Judges in their 
judgment remarked that they could 
find no authority on the Hindu LaAv 
texts on the point but relied on 5 
Bom 450 (5). It was held that a wi- 
dow could charge an estate Avith the 
liability to pay her funeral expenses.- 
32 Bom 26 (7) is the next case. In 
that case it Avas held that a rever- 
sioner could not recover the estate in 
possession of a Hindu mother Avithout 
paying the funeral expenses incurred 
by the person in possession under a Avill 
executed by the Avidow and it Avas fur- 
ther held that these expenses Avere 
charged on the estate. The learned 
Judge obserA^ed: 

“that the duty of performing the funeral cere- 
monies of a mother that is. pinda dan or offering 
the funeral oblations, is laid down as a religious 
Injunction binding on her son in absolute terms 
by the Hindu Law. The duty is independent of 
any assets left by her. The expenses of perform- 
ing funeral ceremony are a charge on the son’s 
estate.” 

Coming to our oaati High Court I 
may refer to 1930 All 529 (81. In that 
case it Avas held that a Hindu daugh- 
ter Avas justified in selling property in- 
herited by her from her mother to pay 
off a prior mortgage deed under Avhich 
the money has been borrowed for the 
Ixirkhi (annual death ceremony) of her 
mother. One of us (My Lord the Chief 
Justice) AA^as a party to that decision 
and it Avas clearly laid down tliat the 
performance of such a ceremony Avould 
•be the duty on the person who inherits 
the estate and the expenses could be 
met out of such property. Having re- 
gard to the \lew Avhich has prcA-ailcd 
in most of the High Courts since 

G. Ratanchand v. Javherchaud, (1S9S) 22 Bom 
SIS. 

7. Vrijbhuuandas Dwarkadas v. Bai Parvati, 
(lOOS) 32 Bom 26=9 Bom L R 1187. 

8. Maqbul Ahmad v. Baijdeo Tewari, 1930 All 
529=122 I C 751. 


sev-eral years, I do not see any reasoin ^ 
for taking a different view in the case * 
before us. It appears to me th^ ac- 
cording to the case-laAv the rule is Avell 
established that the funeral expenses 
as Avell as the expenses of sradh cere- 
monies of the mother and the widoAv 
of the deceased last male-holder, are 
in the nature of legal charges and if 
a person is obliged to defray those 
charges then the estate of the last 
male-holder is liable for them. 

The next question Avhich arises for 
consideration is Avhether a person 
spending money on funeral charges i? 
entitled to retain possession of the es- 
tate until the expenses incurred by him 
are paid. In considering this question 
Ave haA^e to differentiate between the 
case of a person Avho Avas lawfully 
in possession of an estate and a per- 
son who is in Avrongful possession. Sup- 
pose, that a Hindu Avidow of the last 
male-holder or his mother makes a 
gift of the estate to a relation, the 
gift is certainly valid for her life. And 
further suppose that the donee is liv- 
ing Avith the doner at the time of her 
death. The donee Avho Avas in laAvful 
possession of the estate incurs fune- 
ral expenses because the reversioners 
Avere not or could not be present at 
the time Avhen the Avidow or mother 
died. The question may arise AA'hether 
in these circumstances, a person Avho 
is in laAvful pvossession of the estate, 
may or may not claim a lien in res- 
pect of the funeral charges Avhich he 
or she has been compelled to defray. 
If a person is in laAvful possession and 
during that possession he is compelled 
to incur a liability binding on the es- 
tate then, possibly, he might claim a 
lien but that Avould be, as obser\'‘edj 
in 13 I C 191 (9) because being laAv-j 
fully in possession under the deed of 
gift during the lifetime of the lady, he 
discharged a liability Avliich Avas bind- 
ing on the reversionary heirs. The .case 
before us hoAvever stands on a differ- 
ent footing altogether. Here, the mo- 
ther of the last male-holder of the es- 
tate Avas herself in possession. She had 
execut-ed a Avill in faA'Our of defendant, 
1 and it Avas held tliat it Avas not iDind- 
ing. On the death of the mother de- 
fendant 1 AA'as not entitled to get pos- 
session OA’er the estate. 

It must therefore be lield that her 
possession Avas unlaAvful. So the ques- 
tion which Ave have to decide is Avhe- 
ther a trespasser Avho has obtained 
possession^over her estate unlawfully 

9. Ghansham Singh v. Tej Bahadur Sineh. (19121 

13 I G 191, ^ ^ 
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, land illegally, can claim a lien in res- 
pect of the funeral cliarges which he 
might have incurred of his or her o^vn 
accord. It appears that the question 
must be answered in the negative. Tl^ 
position wliich has to be accepted is 
this: The mother of the last male- 
holder who was in possession died and 
defendant 1 as mere volunteer, defray- 
ed the expenses of the funeral cere- 
mony. The pleadings do not show that 
it was ever asserted that the plain- 
tiffs refused to perform those ceremo- 
nies and on account of that refusal de- 
fendant 1 was forced to spend money on 
funeral expenses. Under these circum- 
stances it cannot be said that defen- 
dant 1 can claim a lien over the pro- 
perty in respect of the funeral ex- 
penses. On the death of the widow 
tliere was no legal liability imposed 
upon defendant 1 to defray the fune- 
ral expenses. It was the estate of the 
son of the deceased lady which was 
legally liable for the funeral expenses. 
If defendant 1 defrayed the fimcral 
expenses, she did so as a mere volun- 
teer. All tliat can be said is that she 
performed a moral obligation. But it 
is clear that a relation of the deceased 
mother cannot improve his position in 
any manner by performing a moral ob- 
ligation which he or she was not legal- 
ly bound to perform. A trespasser can- 
not take possession of the estate and 
claim to retain it on the ground tliat 
he has a right to do so until the amount 
expended by him or her on funeral 
expenses is repaid. All the three Bom- 
bay rulings: 5 Bom 450 (5), 22 Bom 
818 (6) and 32 Bom 26 (7), are cer- 
tainly in favour of the contention oi 
the appellant. These cases were de- 
cided on the analogy of the wndow s 
right of maintenance. It was held that 
as the estate in the hands of the re- 
versioners was charged with the main- 
tenance of the widow, so on the same 
analogy the funeral expenses were al- 
so a charge on the estate. It 
appears to have been assumed tliat 
the widow’s charges in respect ot her 
nuiinicnance stood on the same footle? 
as a charge *as defined in o* 100, 1 . 
P. Act. 

With the utmost possible respect to 
the learned Judges, I myself find un- 
able to agree with the broad propo- 
sition laid bv them. It is well settl- 
ed now that the right of maintenance 
is not a charge unless it is so de- 
clared. The right however can be con- 
verted into a charge either by fm 
agreement, by decree, or under a -vyill. 
If the property out of which the main- 


tenance is to be paid to the widow 
is transferred for family necessity, then 
the widow cannot get maintenance 
from th-e alienee. The law makes the 
position of the ^vidow safe by declar- 
ing that a transfer of the family estate 
liable for widow’s maintenance if made 
fraudulently, will be ineffective against 
her. But a widow who is entitled to 
maintenance cannot contend that her 
maintenance is a charge which may 
be enforced against the third person. 
When we say that the widow has a 
charge in respect of her maintenance 
over the family estate, all that we 
mean is that the family estate, if not 
transferred for legal necessity, remains 
liable for the maintenance of the \vi- 
dow. Charge as understood under the 
provisions of S. 100, T. P. Act, can 
only arise either by operation of law 
or by the act of parties. And imless 
there is an agreement or a dearee de- 
claring a charge, it cannot be held 
that the maintenance is a charge on 
the family estate. D. F. MulLa in hi« 
Hindu Law, Edn.7, p. 587, defines the 
position as regards the maintenance of 
a mdow thus: 

“The claim even of a widow for maintenance 
is not a charge upon the estate, whether it is 
joint family property in the hands of the surviv- 
ing co-parceners of the husband or the separate 
property of the husband in the hands of his sons 
until the amount of maintenance is 6xed and 
made a charge upon specific property,” 

In 1920 Bom 219 (10), it was held: 

“That a claim for maintenance by a female 
member of a joint family is a personal claim 
against members of the family and can only be 
made a charge on the family property by an 
order of the Court or by a properly executed 

document.” 


An estate of a deceased Hindu n^Y 
? under an. obligation for the mam- 
nance of the widow, but it does not 
Ilow from this tliat a simple creditor 
a ividow, who has paid her money 
r maintenance, can insist 
>ssession and on retaining the P " 
irty of the family till the 
le to him is paid. It appears to me 
lat the position of a person 
g money to a ividow for 
nance or spending money on her m 

“i'n* w” p^srai'f if 1“"* 


Parvati Devanna Jf^fiadal v. Shrinivas Bam 

chaiidra Patil. 1920 Bom 219-55 I 0 p 
Zubburdust Khan v. Indurmusi. 1 r* 

H C B 71 (F B), 
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*‘the creditor of a deceased Hindu does not on 
the death of his debtor obtain any better posi* 
tion as against the debtor's estate, than that 
which be enjoyed during the debtor's lifetime.** 
1 A creditor cannot be permitted to 
take possession over the estate and 
then claim a lien. Similarly if a per- 
son is obliged to spend money on the 
funeral expenses of the mother of the 
last male owner of the estate, then it 
is open to him to sue the heirs and 
obtain a decree. He will get a decree 
because the funeral expenses are de- 
frayable out of the ’ estate. But he 
cannot improve his position by getting 
possession over the estate. The Trans- 
fer of Property Act is applicable to 
Hindus. Under the provisions of S. 100, 
T. P. Act: 

“Where immovable property of one person 
is by act of parties or operation of law made 
security for the payment of money to another, 
and the transaction does not amount to a mort' 
gage, the latter person is said to have a charge 
on the property; and all the provisions herein- 
before contained which apply to a simple mort- 
gage shall, so far may be, apply to such charge." 

Even if we suppose for a moment, 
without conceding the point, that the 
funeral charges were a cliarge on the 
estate in the terms of S. 100, T. P, 
Act, the position of defendant 1 is no 
way improved. Her position -will be 
something akin to that of a simple 
mortgagee. Now, a simple mortgagee 
cannot go and take possession over 
the mortgaged property. The same rule 
\viU be applicable to the case of a per- 
son who has a charge, as understood 
by the Transfer of Property Act, over 
a particular property. He can enforce 
his charge by instituting a suit, but 
has no right to go and take posses- 
sion over the estate which may be sub- 
ject to a charge, and which the Law 
enables him to treat for the repayment 
of his loan. Now charges are created 
either by act of parties or by opera- 
tion of law. In the case before us it 
cannot be said that a charge in res- 
pect of the funeral charges incurred 
by defendant 1 was created by act of 
parties, and there is no Avarrant for 
holding that it is a case in which a 
charge was created by operation of 
law. Some of the instances in Avhich 
a charge is created by operation of 
law are to be found in the Transfer 
of Property Act. Under S. 55 (b) there 
is a charge in the case of an unpaid 
vendor; under S. 55 (6) (b) there is 
a charge for the purchase money paid 
in advance; tmder S. 73 there is a 
charge in favour of a mortgagee on 
surplus sale proceeds of a revenue 
sale. Other instances of statutory 
charges are to be found in S. 92, T. 


P. Act. For the reasons given above, 
I am clearly of opinion that defendant 
1 cannot claim any charge in respect 
of the funeral expenses of the mother 
of the last male-holder. 

The real question for the determina- 
tion in the case before us is whether 
defendant 1 can claim a lien in res- 
pect of the funeral charges of the mou- 
ther of the last male-holder over his 
estate, which has come in possession of 
his reversioners. In Hindu Law the 
term “lien” was unknown. I have con- 
sulted various books of Hindu Law, 
and I can find no reference to the doc- 
trine of “lien” anywhere. The learned 
counsel app^ring for the appellant was 
unable to cite any rule of Hindu Law 
imder which such a lien as claimed 
by his client C 9 uld be asserted. There 
may be two kinds of liens known to 
the law. They are: (1) “Liens affect- 
ing moveable properties (chattels).” (2) 
“Liens affecting immovable proper- 
ties.” Generally in both cases the 
right of the person claiming a lien 
would arise out of a contract between 
the parties, either express or implied. 
As reg^ds chattels, one of the liens 
Avhich is Avell-known is a bailee's lien. 
In the case before us we have noth- 
ing to do with the liens affecting 
moveables or chattels. We are here 
concerned Avith a lien claimed in res- 
poet of immovable property: 

“Lien in its primary sense is a right in one 
man to retain that which is in his possession 
belonging to another until certain demands of 
the person in possession are satisfied. A lien is 
a right of defence not a right of action 

Halsbury s Laws of England, Vol. 19, 1 st Edi- 
tion, pp. 2 and 3.*’ 

At p. 4 of the same book the lear- 
ned author observed that no lien can 
be obtained by Avrongful possession. In 
the case before us on the death of 
the widow, the estate vests in the re- 
A-ersioners of the last male-holder and 
defendant 1 Avho obtained Avrongful 
possession ov'er it, cannot claim a right 
of lien in respect of the estate. Sec- 
tion 69, Contract Act, enacts that: 

“a person who is interested in the payment of 
money which another is bound by law to pay, 
and who therefore pays it, is entitled to be 
reimbursed by the other." 

But it is significant that no right 
of lien is given to such a person. I 
Avould therefore hold that in the pre- 
sent suit the defendant cannot resist 
the claim of the reversioners for posses- 
sion even if it be assumed that de- 
fendant 1 defrayed the funeral ex- 
penses. She got the possession over 
the estate unlawfully, and therefore 
cannot claim any lien. As regards the 
claim about the money aUeged to 
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liave been spent on the medical treat- 
ment of the mother ot 
the last male-holder, defen- 
dant 1 has no case. She had, if her 
allegations be true, advanced money 
to the mother of the last niale-holder 
for expenses in connection ^vith her ill- 
ness. Her position is like that of an 
ordinary creditor. She may sue for the 
expenses which she has incurred in re- 
gard to her mother’s illness and ob- 
tain a decree. But she has no ben 
over the estate. For the reason given 
above, I would dismiss the appeal with 

costs. 

Sulaiman, C. J — I agree. 

Harries, J.— I agree. 

g g Appeal disviissed* 
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Allsop, j. 

Ashfaq Ali Khan Plaintiff Appel- 
lant. 

V. 

Inayat Keg — Defendant Respondent. 

Second Appeal No. 545 of 1933, Deci- 
ded on 22nd March 1935, from decision 
of Disb. Judge, Agra, D/- 9th January 

^ U. P. Land Revenue Act (3 of 1901), S. 34 
— Suit for property by assignee from co- 
eharer — No report under S. 34 is necessary 
— Suit lies in Revenue Court. 

Where an assignee from a co-sharer sued tor 
rent, no report under S. 3i is necessary. Such 

a suit lies only in the Revenue Court: 1934 
AZ?155. Relon. [F <0* C 

N. P. Asthana and B. N. Sa/^a^ for 
Appellaut. 

G. Agarwala and K. N. Agarwala for 
Respondent. 

Judgment.— This is a second app^l 
arising out of a suit 
an assignee from the 
suit was decreed by the trial Court 

but was dismissed by the lower " 

late Court. The only point 
the lower appellate 

Luit until he liad made a report tinder 
S 34 Land Revenue Art, askmg for 
mrnaUon of the register Otl^r grounds 

mora’J’dum to the Court below but th^ 

^luTtr^hrfa«th\'rthTL^P>efow 
made it clear tliat it was with the ap 
pelkint on the point on uhich the ap 

pedant succeeded.^ . the 

Tl^e first question is whether t 

learned District Hcrlu 

holding tliat the rt 

to sue until he liad inade the repor 

required under S. 34. I liave no doubt 


that the learned Judge was not right. 
The suit was in respect of the pro- 
fits for the years 1333 to 1335 Fasli. 
These profits were transferred to the 
plaintiff after they had accrued. It is 
quite obvious that the plaintiff could 
make no report under S. 34, Land Re- 
venue Art. He had obtained no right 
either in the mahal or in any share 
of it or in the profits of it in respect 
of the year in which the transfer was 
made or in respect of any subsequent 
year. There was no right subsisting m 
him which could be entered in the re- 
gister. The fallacy in the argument ad- 
dressed to the Court below arises out 
of a misunderstanding of the meaning 
of the word “profits” as used^ in S. 
34. What was transferred in this case 
was not a right to the profits on a 
mahal at any time after the transfer 
but it was a transfer of a sum rt 
money or a debt or any actionaWe 
claim which had already accrued to the 
transferor. There could certainly be no 
entn*- in any register of proprietors an 
respect of this amount and consequent- 
ly no report could be required and 
the right to sue could not be based 
on the making of any such ^report. 

The only question which might pos- 
sibly have arisen was whether an as- 
signee of the right to recover, in a 
Court of Law, profits which had al- 
ready accrued to the assignor was en- 
titled to bring a suit in the Revenue 
Court. This question bas been set at 
rest by the decision in 1934 All , 155 
(1) where it was held that a suit in 
these circumstances was one which 
would lie in the Revenue Court 

The appeal must succeed. It has 
been urged that the respondent miglrt 
have argued other points in the Court 
below on the basis of the memorandum 
in that Court if he had not succeed- 
ed on the preliminary point. There ^ 
force in this argument. The case murt 
be remanded. I allow the appeal and 
set aside the decree of the lower appel- 
late Court. That Court wiU dispose of 
the appeal upon its merits. The costs 
in thfs^ourt wiU abide the resuU. 
This amounts to a remand under y- 

41, R. 23. , „ ; 

J- g Appeal allowed* 



iTLaUu Singh v. Chandet Sen, 1934 All 155 
147 I C 937=56 AU 624 (F B). 
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Thom and Iqbal Ahmad, 3J. 

Surendra Narain Singh and others — 
.Applicants. 

V. 

hal Bahadur Singh — Opposite Party. 

Civil Revn. No. 11 of 1934, Decided on 
l8th December 1934, against order of 
Sess. and Sub-Judge, Jaunpur, D/- 17th 
February 1933. 

Civil P. C. 11908), S. 115 — Matter judi- 
cially considered by lower Court — High Court 
will not interfere in revision with its exercise 
of discretion — Failure to consider applies* 
tion judicially is material irregularity in 
exercise of jurisdiction. 

If the lower Court has judicially considered 
the matter in controversy between the parties, 
ihe High Court will have no jurisdiction to in- 
terfere with the exorcise of his discretion how- 
TOuebsoever it may have disapproved of the 
manner in which he exercised his discretion; but 
-the omission of the lower Court to consider the 
-terms of the security bond is tantamount to a 
refusal by the lower Court to consider the ap- 
plication filed by the applicants judicially. In- 
•deed it is a material irregularity in the exercise 
• of his jurisdiction to refuse to look into the bond 
that he is asked to assign. The irregular exer- 
cise of jurisdictiou vests the High Court with 
■discretion to revise his order. [P 705 C 1, 2] 

D. Mallik — for Applicants. 

Ilarihans Sahai — for Opposite Party. 

Order. — This is an application in re- 
vision against an order of the Sub- 
ordinate Judge of Jaunpur, rejecting 
an application filed by the applicants 
for the assignment of a security bond. 
The facts so far as they are material 
•for the purposes of the present ap- 
plication are as follows; 

One Sarup Kunwar held a decree for 
a sum of Rs. 5,435-3-9. She died leaving 
two sons Raja Lai Bahadur Singh and 
Rajendra Narain Singh. Raja Lai Ba- 
hadur Singh applied for a succession 
certificate with a view to realize the 
decretal amount. Rajendra Narain 
Singh objected to the grant of the 
- succession certificate to Raja Lai Ba- 
hadur Singh on tbe ground that ho 
^ Rajendra Narain) was also entitled to 
a half-share in the decretal amount. 
The learned Judge called upon Raja 
Lai Bahadur Singh to file security of 
immovable property with respect to the 
half-share of Rajendra Narain Singh 
in the decretal amount as a condition 
precedent to a succession certificate be- 
ing granted to him (Raja Lai Baha- 
■ dur>. Raja Lai Bahadur filed a security 
bond in terms of the order ixissed by 
the learned Judge and a succession 
certificate was granted to him. It was 
recited in the security bond that Raja 
Lai Bahadur’s application for succes- 
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sion certificate was granted subject to 
the condition that he should furnish 
security for half of the decretal amount 
and that after realization ot the amount 
he will pay half of the amount realized 
by him to Rajendra Narain Singh. The 
bond went on to provide that if Raja 
Lai Bahadur failed to pay half of the 
amount to Rajendra Narain. Singh the 
amount may be realized by enforce- 
ment of the security bond as against 
5he immovable property hypothecated 
by the bond. After the security bond 
was furnished, succession certificate 
was granted to Raja Lai Bahadur and 
he realized the entire decretal amount 
so far back as in the year 1928. 

Rajendra Narain Singh died in the 
year 1929 leaving a widow and three 
sons. On 21st January 1932, the widow 
applied to the Judge for assignment of 
the security bond in her favour with 
a view to realize half of the amount 
from Raja Lai Bahadur. She im- 
pleaded Raja Lai Bahadur and her 
three sons as opposite parties in the 
application. In her application she al- 
leged that Rajendra Narain Singh, had 
before his death, orally gifted or de- 
vised his half-share in the decretal 
amount to her. Raja Lai Bahadur ob- 
jected to the assignment of the bond 
in favour of the widow mainly on the 
allegation that the oral gift or will 
put forward by the widow was never 
made by Rajendra Narain Singh. The 
sons of Rajendra Narain Singh did not 
appear and did not contest the appli- 
cation. The learned Judge after going 
through the evidence produced by the 
widow in support of her allegation as 
regards the oral gift or will by her 
husband came to the conclusion tlxat 
the alleged gift or will was not proved. 
He also observed that the widow could 
not be the heir of Rajendra Narain 
Singh under the Hindu law as Rajen- 
dra Narain Singh liad left sons. In 
view of these findings the learned 
Judge rejected the application filed by 
the widow. He proceeded further to 
make the following observations in the 
course of his order: 

“Let the sons take proper steps to get them- 
selves declared heirs and then assignment can 
bo mido by an order of the Court.” 

1 he sons then filed an application for 
the assignment of tlic security bond in 
their favour and the learned Judge re- 
jected the application on tlie ground 
tliat his order directing the sons to 
get themselves declared heirs liad not 
been complied with. 

The present application is against this 

order of the learned Judge. In our 
judgment the order csxnnot be sus« 
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tained and ought to be reversed. It 
api>€ars tliat during the pendency of 
the application for the grant of suc- 
cession certificate the right of Rajendra 
Narain Singh to a half share in the 
decretal amount was not denied by 
Raja Lai Bahadur. Indeed the latter 
agreed to take the succession certifi- 
cate subject to the liability to pay lialf 
of the decretal amount realised by him 
to Rajendra Narain Singh. This fact 
is abundantly borne out by the security 
bond given by Raja Lai Bahadur. The 
learned Judge of the Court below does 
not appear to have perused the security 
bond before deciding the application 
for assignment of tliat bond filed by 
the present applicants. If he liad read 
the bond it Avould have been clear to 
him that the right of Rajendra Narain 
to a half share in the decretal amount 
could not, in view of the recitals in 
the bond, be disputed by Raja Lai 
Bahadur. That being so. there could 
be no escape from the conclusion that 
Rajendra Narain was entitled to a half 
share in the amount realized by Raja 
Lai Bahadur, and as such, either his 
tvidow or his sons were entitled to that 
half share. The widow's application for 
assignment having already been reject- 
ed. the only persons who could be en- 
titled to the amount were the sons 
of Rajendra Narain. What the learned 
Judge was asked to assign was the 
security bond and it cannot be denied 
that the recitals in that bond were of 
cardinal importance in the case. The 
learned Judge however as already ob- 
served, does not appear to have perus- 
ed the bond. By omitting to do so 
he exercised the jurisdiction vested in 
ium with material irregularity. 
his duty to have looked into the bond 
that he was requested to assign to the 
applicants. Me however failed to dis- 
cliarge tliat duty and this was a rnate- 
rial irregularity committed by him. 


Mr. Ilaribans Saliai, .the learned 

Counsel for the opposite 

argued that as the learned .Judge oi 

the Court below had a discretion m the 

matter, and as he has 
discretion, we ought not to intertere 
with the s^^ in the exercise of our 
rew sio al ]urisdiction howsoever er- 
mneously the discretion may liave bep 
exerrised by the learned Judge. If the 
learned Judge had judicially considered 
the nuitter in controversy between the 
parties, wc would have liad no jurisdic- 
tion to interfere with the exercise of 
his discretion howmuchsoever we 
may have disapproved of the rnatter in 
which he exercised his discretion, but 


the omission of the learned Judge to 
consider the terms of the security bond 
was tantamount to a refusal by the 
l^med Judge to consider the applica- 
tion filed by the applicants judicially. 
Indeed it was a material irregularity 
in the e.xercise of his jurisdiction by 
the learned Judge to refuse to look 
into the bond that he was asked 
to assign. The irregular exercise of 
jurisdiction by the Itiarned Judge vests 
us with discretion to revise his order, 
and as the discretion vested in the 
learned Judge was exercised by him 
capriciously, we have no other alter- 
native but to reverse the order of the 
learned Judge. 

Mr. Haribans Sahai further express- 
ed the apprehension that if the bond 
is assigned in favour of the sons and 
they realize the amount from Raja Lai 
Bahadur Singh, the widow of Rajendra 
Narain Singh may thereafter file a 
claim against Raja Lai Bahadur Singh 
for the realization of the amount on 
the basis of an alleged oral gift or 
will by her husband. In order to set 
at rest this apprehension, we have de- 
cided to direct that the bond be as- 
signed not only in favour of the sons 
of Rajendra Narain Singh but also in. 
favour of his widow and Mr. Malik, the 
learned counsel for the applicants, has 
agreed to this decision. 

For the reasons given above, weal- 
low this application, set aside the order 
of the learned Judge of the Court be- 
low and direct that the security bond 
furnished by Raja Lai Bahadur Singh, 
be assigned in favour of the applicants 
and their mother, the widow of Rajen- 
dra Narain Singh, provided she is alive. 
The applicants are entitled to their 
costs both here and below. Let the 
record be sent to the Court below at 
an early date with the direction that 
the bond should be assigned imme- 
diately in favour of the persons men- 
tioned above. 

K.S. Application allowed. 
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(Full Bench) 

SULAiMAN, C. J., Kendall and . 
Niamat Ullah, JJ. 

Haidar Husain — Plaintiff Appel- 
lant. 

v. 

Ptitan Mai and others — Defendants'^ 

Respondents. ^ . 

Second Appeal No. 359 of 1933. Deci- 
ded on 27th March 1935, from decision., 
of Addl. Sub-Judge. Bulandshar, D/- 
14 th December 1931. 
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(a) Agra Pre-emption Act (1922 as amen- 
ded in 1929). S. 19 — Amending Act comes 
into force from date of publication in 
Gazette — U. P General Clauses Act (1924), 
S. 5. 

The Amending Act comes into force on 15th 
February 1930 on the date when it was pub- 
lished in the Gazette and not on 27th January 
1930 when it received the assent of the Governor- 
General, because being a local Act it is governed 
by S. 5, U. P. General Clauses Act, 1924, and not 
by the General Clauses Act (Imperial Act No. 10 
of 1897). (P 709 C 1] 

(b) Interpretation of Statutes — Retrospec- 
tive effect is not to be given so as to impair 
existing right. 

No rule of construction is more firmly estab- 
lished than this, that a retrospective operation 
is not to be given to a statute so as to impair an 
existing right or obligation, otherwise than as 
regards a matter of procedure, unless that effect 
cannot be avoided without doing violence to the 
language of the enactment. [P 710 C 1] 

^ (c) Agra Pre-emption Act 1922 (as amen- 
ded in 1929), S. 19, Proviso — Proviso is not 
retrospective — Suit for pre-emption — Defen- 
dant’s acquisition of right pending suit — 
Subsequent passing of amendment — Plain- 
tiff’s right is lost and does not revive. 

Per SiUahnan, C. J. and Kendall J . {Nia»iat 
Ullah, J., holding contra.) — The proviso to 
S. 19 added by the Amending Act of 1930 is not 
retrospective. Hence where subsequent to the 
filing of a suit for pre-emption, the defendant ac- 
quires a substantive right and subsequently the 
Amending Act comes into force, the new amend- 
ment does not revive plaintiff’s right which is 
extinguished on account of defendant’s acquisi- 
tion: Case law referred, [P 711 C 1, 2] 

Per Niamat Ullah, J, — The proviso read with 
S. 19 is a direction to the Court to pass or not to 
pass a decree in certain cases. If the Court finds 
that a right of pre-emption had accrued to the 
plaintiff and the vendee did not acquire an 
equal right before the institution of the suit but 
acquired it by a voluntary transfer afterwards, 
it must proceed to pass a decree. The crucial 
date is the date of the decree and as the Amend- 
ing Act had come into force before the Court of 
first instance passed its decree, it should be ap- 
plied and no retrospective effect is implied by 
its application to such a case.’ (P 715 C 1, 2] 

(d) Interpretation of Statutes — Enactment 
which provides procedure applies to pending 
suit. 

Per Niamat Vllah, J. — An enactment which 
provides procedure applies to suits pending at 
its date. [P 71G C 1] 

Shabd Saran — for Appellant. 

Chandra Bhan Agaricalla — for Respon- 
dents. 

Order of Reference. — This is a plain- 
tiff’s appeal arising out of a suit for 
preemption of a sale deed dated 9t]i 
November 1928. The suit was filed 
on the 8lh of November 1929. 

On the 6th of February 1930. 

the defcndants-vcndecs obtained a deed 
of gift in their favour which the pre- 
sent plaintiff also sought to preempt 


by a second suit. It has now been 
finally held that it was a transaction 
of gift and was not preemptible. On 
20th. December 1930, the Court of first 
instance decreed the plaintiflf’s claim 
for preemption, holding that the se- 
cond transaction was a sale and not 
a gift. But on 14th December 1931 
the lower appellate Court came to the 
conclusion that the second transaction 
Avas one of gift and accordingly dis- 
missed not only the plaintiff’s claim 
to pre-empt the second transaction but 
also his claim to preempt the first 
sale deed. The finding that the second 
transaction Avas a gift has been up- 
held by the High Court in second ap- 
peal. 

The question that arises for consi- 
deration in this case is Avhether the 
defendants-vendees. by having taken a 
deed of gift on 6th February 1930, 
during the pendency of the suit in the 
trial Court, are entitled to defeat the 
plaintiff's claim. 

The Amending Act (9 of 1929) re- 
ceived the assent of the GoA'^emor-Ge- 
neral on 27th January 1930, and it 
Avas published in the Gazette on 15th 
February 1930. According to S. 5, U. P. 
General Clauses Act (1 of 1924), Avhich 
applies to the Local Acts, an Act, Avhen 
It IS not expressed .on Avhich particu- 
lar day it has to come into operation 
conies into force on the dav on Avhich 
It IS hrst published in the Gazette af- 
ter having received the assent of the 
Governor-General. Accordingly the 
Amending Act came into force on 15th 
February 1930. It may he noted that 
there is a distinction as regards the 
Imperial Acts Avhich arc governed by 
the Cicneriil Clauses Act (Imperial Act 
No. 10 of 1897). under S. 5 of Avhich 
an Imperial Act comes into force on 
the day on Avhich it receives the as- 
sent of the Governor-General. 


▲ i I ^ 


quesuon is AvneHier the Amend- 
ing Act, having come into force before 
the passing of the first Court’s de- 
cree, It applies to this case, and the 
defendants-vendees cannot avail them- 
selves of the gift taken during the pen- 
dency of the suit. The learned coun.- 
sel for the defendants-vendees strone:- 
ly rchp on 1933 All 217 (1). I,, that 
case the exchange was taken on 16th 
October 1929, and the first Court’s 
decree had been passed on 14th Fe- 
bruary 19:^, so that the assent of the 
Governor-General had been obtained 
after the cxcliangc; but the 
.Act had been published after the first 
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Court’s decree. The Bench assuming- 
that the Act came into force on the 
day when it recei\'ed the assent of 
the Governor-General, held that the 
Act applied and the deed of exchange 
conferred no advantage on the defen- 
dants-vendees. Unfortunately it was not 
brought to the notice of the Bench 
that the Local Amendment Act came 
into force not on the day when the 
Act received the assent, but on the 
day when it was published. There is 
however the further observation made 
by the Bench that it is the date of 
the decree which is the crucial date 
and anv rule or change in the law 
whicb came into existence before that 
date would be the law that governed 
the suit. The learned Advocate strong- 
ly relies on this remark and contends 
that, inasmuch as the Amending Act 
on having been published came into 
force before the first Court s decree, 
it was applicable. 

The learned counsel for the respon- 
dents relies on 1930 All 706 (2) in 
which there are certain obser\’ations 
which go to suggest that on the tak- 
ing*- of a deed of gift a vendee de- 
feats the plaintiff’s right of preference 
immediately and acciuires a substan- 
tive right to defeat the claim, so that 
the passing of the Amending Act sub- 
sequent to that date would not re- 
vive the plaintiff’s right of pre-emp- 
tion. But in that case the Amending 
Act came into force after the passing 
of the first Court’s decree and during 
the pendency of the second appeal. In 
1933 All 788 (3) it was held that the 
effect of obtaining an exchange is to 
nut the defendant on the same footing 
as the plaintiff on that day and a 
subsequent passing of the Arnending 
Ac-t would not improve the position of 


the plaintiff. . , 

I may however point out tl^t the 

remark in the course of the judgment 

made by me that the Amendii^^S Act 

(9 of 19291 came into force on 27tn 

January 1930. when the assent of the 

Governor-General was received, vas 

Jrot correct. The sli,> ^vas due to over- 

looking the fact that under S. 5, U. 

P General Clauses Act. such an Act 

comes into operation on the date when 

il is first published in the Gazette. As 

a matter of fact in a previous 

1927 All 545 (4) it had been laid 

bv a Bench of_ wliich^l,^^'.g^ ^ memb^ 

Sheopujan Bai v liisbnata Rai. 1930 All 706 

==128 I G 300=62 All S86. „oc— T r 

.0. Sheobalak v. Ram Saran. 1933 All 78S— 14G I C 
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Muhammad Bashir Khan v. Kulsum Bibi, 
1927 All 545=103 1 C 303. 


that the Agra Pre-emption Act (2 of 
1922) came into force on 17th February 
1923, when it w'as published in the 
Gazette. Fortunately, it was not ne- 
cessary for the purpose of that case 
to fix the date on which the Act came 
into force for, whether it came into 
force on the date of the assent or 
on the date of its publication in the 
Gazette, botli the dates were subse- 
quent to the deed of exchange and 
prior to the date of the first Court’s 
decree. 

The learned advocate for the respon- 
dents further relies on the observa- 
tions made in 51 All 411 (5) by Boys, 
J., on pp. 419-20 and by King, J., 
on p. 429, but the point was not be- 
fore the Full Bench in the direct form 
in w'hich it lias been raised before me. 
I think this case raises a substantial 
question of law and should be dis- 
posed of by a larger Bench. Let it 
be referred to a Bench of two Judges. 

Opinion. 

Sulaiman, C. J. — This case has been 
referred to the Full Bench on certain 
observations in some cases, ivhich are 
not prima facie reconcilable. On 9th 
November 1928 the defendant, who 
was a stranger to tlie mahal, purchas- 
ed a share in village Sunehra. On 8th 
November 1929, the plaintiff instituted 
a suit for preemption of that share. 
At that time the plaintiff was a co- 
sharer and the defendant being a 
stranger, the plaintiff had a preferen- 
tial right as against him and w^s en- 
titled to be substituted in his place. 
On 6th February 1930, the defendant 
acquired a small share in the saipe 
mahal by virtue of a deed of gift and 
became a cosharer* The plaintiff chal- 
lenged this transaction as one of sale, 
but it has now been held against him 
that it w'as, in reality, a transaction 
of gift and not of sale. On 15th Fe- 
bruary 1930 the Amending Act (Act 
9 of 1929) came into force. On 20th 
December 1930, the first Court decreed 
the suit, but on appeal the lower ap- 
pellate Court has dismissed it. 

The question for consideration be- 
fore us is wliether the amendment of 
S 19 Agra Preemption Act, which 
came into force on 15th February 1930. 
after the deed of gift in favour ot 
the defendant but before the passing 
of the first Court’s decree, 
the latter from defeating the plaintin s 
claim. In the referring order it has been 
pointed out that the Amending Ac. 
came into force on 15th February 

5 Ramsaran Das v, Bhagwat Prasad. 1929 All 63 
‘ =113 I O 442=51 All 411 (F B). 
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11930 on the date when it was publish- 
led in the Gazette and not on 27th 
January 1930 when it received the as- 
sent of the Governor-General, because 
being a Local Act it was governed by 
S. 5, U. P. General Clauses Act of 
il924, and not by the General Clauses 
lAct (Imperial Act No. 10 of 1897). 
Before the passing of the Agra Pre- 
emption Act of 1922, the view which 
invariably prevailed in this Court was 
that the plaintiff may lose his right 
of preemption in two ways: (1) either 
by losing his o^vn status as a co- 
sharer, or (2) by losing his right of 
preemption on account of the defen- 
dant acquiring a share in the \’illage 
and placing himself on the Siime foot- 
ing as the plaintiff. Sec 21 All 441 
(6) and 1920 All 159 (7). 

Under the Agra Preemption Act of 
1922 also it was held that an acquisi- 
tion of a share by the defendant in 
the village destroys the plaintiff’s right 
of preemption, although the share is 
acquired during the pendency of the 
suit. See the case of 1926 All 661 (8). 
The question came up hnally for con- 
sideration before a Full Bench of this 
Court in 1929 All 53 (5h All the 

three learned Judges came to the con- 
clusion that when a share is acquir- 
ed by a defendant during the pendency 
of the suit, S. 20 of the Act, as it 
stood unamended, was inapplicable, 
but that the case was governed by S. 
19, Pre-emption Act. Boys, J., on 
pp. 419-420 remarked : 

“If the law has not been altered, then the 
plaintifi pre-emptor bad no ‘subsisting right’ at 
tho date of the decree; his right had been defea- 
ted by the gift <if the vendee prior to the decree. 
How then can he be said to have lost bis ‘sub- 
sisting right’ by anything appearing from the 
Act?" 

The learned Judge then went on to 
ren-tark that he agreed iliat the legis- 
lature ditl not intend to amend the 
law and that the plaintiff-preemptor’s 
subsisting right must be held to have 
been defeated by the acquisition. 
King, J., on‘ p. 429 remarked, that 
S. 19 defeated the plaintilf’s right to 
a decree, because at tlic tirne of the 
passing of the decree, the plaintiff had 
no subsisting right of pre-emption, in- 
asmuch as the purchaser had by that 
time acquired a pre-emptive status 
equal or superior to that of the plain- 
tiff. The learned Judge remarked: 

G Ram Oopal v. Piarc Lai, 21 All 141 = 

’l.S90 A W N 163. 

7. Bihari Lai v. iMohan Singh. 1920 All 1.09=.55 
’ J Q 7l = J2 All 263. 

8 Qudratunnissa Hibi v. Abdul Rashid, 1926 All 

061=96 I C 019=48 All GlC. 


“The plaiotiS may lose his right in a varietv 
of ways, and one wa.y is by the purchaser’s ao- 
quieition of an interest which puts him on the 
same level as the plaintiS in respect of the right 
of pre-emption.” 

Kendall, J., agreed with the view 
expressed by the other learned Judges^ 
There is therefore no doubt that the 
ratio decidendi of the judgments in the 
Full Bench case was that a plaintiff’s 
right of preemption is lost either by 
plaintiff himself losing his status as 
a cosharer or by the plaintiff losing 
his right of preference and therefore 
ceasing to have a subsisting right on 
account of the defendant acquiring a 
share in the village. 

The legislature has amended S. 19, 
Agra Preemption Act by adding a pro- 
viso thereto. The question before us 
is not whether the section as amended 
is retrospective, but whether the pro- 
viso added to the section is so. It 
is noteworthy that the proviso has not 
been added to S. 20, but has been 
added to S. 19 and is in the na/ture 
of an exception, because it is con- 
fined to cases of voluntary transfer in 
favour of a vendee after the institution- 
of a suit for pre-emption, and lays down 
that such a voluntary transfer shall 
not defeat any right which the plain- 
till had at the date of such instil 
tution. It seems to me that the le- 
gislature by borrowing the words from 
the judgments of the learned Judges 
in the Full Bench rase and by a,dd- 
ing the proviso to S. 19 has, by ne- 
cessary implication, assumed that the 
interpretation of S. 19 as put by the 
Full Bench was correct, and that tm- 
der that section a plaintiff’s right of 
preemption can be defeated where a 
defendant acquires a share in the vil- 
lage during the pendency of the suit; 
but the legislature has thought it lit 
to lay down that in the special case 
of a voluntary transfer such a defea- 
sance of the plaintiff’s right sltould not 
take place. The proviso therefore is 
in the nature of an exception to thq 
general rule and should ordma.rily be 
construed to affect transactions which 
come into existence after the passing 
of the Amending Act. It is also to 
be noted that in the earlier Amending 
Act of 1923 (Act No. 8 of 1923), the 
legislature took care to add S. 3 spe- 
ciiically providing that the Act shajl 
have a retrospective effect from 1922. 
There is no such section in the later 
Amending Act (Act 9 of 1929). On the 
other hand, the Act is professedly not 
a declaratory or an explanatory Act 
but is an Amending Act, and it is 
not only called the Agra Preemption 
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(Amendment) Act; the pream.b!e to 
the Act makes it clear that the legis- 
lature considered it expedient furthetr 
to amend the Agra Preemption Act of 
1922 and it was therefore necessary 
to enact certain provisions. Many al- 
terations have been made in the Act 
and various sections have been amend- 
ed, all of which cannot possibly be 
held to be merely explanatory of the 
previous provisions. There is therefore 
nothing in the Act, which would indi- 
cate that it was intended to liave a 
retrospective effect. It seems to be 
that: 

“no rule of constmction is more firmly estab- 
lished than this, that a retrospective operation 
is not to be given to a statute so as to impair an 
existing right or obligation, otherwise than as 
regards a matter of procedure, unless that effect 
cannot be avoided without doing violence to the 
language of the enactment: blaxwell’s Inter- 
pretation of Statutes, 6th Edn., p. 391.*' 

Various cases a,rc quoted therein in 
which even where the Act had 
laid do^vn that no such suit shall be 
brought or maintained, etc., on account 
of some transaction, the Courts de- 
clined to give it a retrospective effect 
so as to make it applicable to suits 
brought after the Act in respect of 
transactions which had taken place be- 
fore the Act was passed: 

“Every statute which prima facie tabes away 
or impairs vested rights acquired under existing 


In 1930 All 706 (2), a Bench of this ^ 
Court held that the Amending Act - « 
(Act 9 of 1929) was not a declaratory ' 
Act with retrospective effect and that it ' 
could not affect the right of pre-emp- 
tion which was a substantive right 
and not a mere rule of proceduore. No 
doubt the question in that case was 
whether the second appeal in the High 
Court should be decided in view of 
the amendment which had in the 
meantime, come into effect; but the 
ratio decidendi of the case was that 
the defendant by acquiring a share in 
the village has a right to defeat the 
plaintiff’s claim for preemption because 
he acquires the same status, and that 
a right to defeat the plaintiff’s claim 
was a substantive right which could 
not be taken away by an Act passed 
after the right had accrued and 
while the action was still pending. 

On the other hand, in 1933 All 217 
(1) another Bench of this Court came 
to the conclusion that the amendment 
would apply to a case where the 
Amending Act came into force before 
the first Court’s decree was passed. In 
point of fact, the Act had come in- 
to force after the suit in that case 
had been actually decided by the Court 
below. But unfortunately the attention 
of the Bench was not drawn to the 
TJ. P. General Clauses Act, otherwise 


laws or creates new obligations, or imposes a 
new duty, or attaches a new disability in res- 
pect of transactions or considerations already 
past, must be presumed to be intended not to 
have a retrospective operation": p. 187. 

Similarly Craies in his Statute Law, 
pp. 330-331 has quoted numerous au- 
thorities in support of the view that: 

“in the absence of anything in an Act to show 
that it is to have a retrospective operation, it 
cannot be so construed as to have the effect of 
altering the law applicable to a claim in litiga- 
tion at the time when the Act is passed": p. 330. 

In (1905) A C 369 (9) their Lord- 
ships of the Privy Council at p. 372 
laid down that: 

“on the one band, it was not in dispute that if 
the matter in question be a matter of procedure 
only, the petition is well-founded. On the other 
hand, if it be more than a matter of procedure, 
if it touches the right in existence at the pas- 
sing of the Act, it was conceded that, in accord- 
ance with a long line of authorities extending 
from the time of Lord Coke to the present day, 
the appellants would be entitled to succeed." 

The test laid down by their Lord- 
ships was that if the new Act touches 
.a right in existence at the passing of 
the Act, then it should not be held 
to be applicable to a pending action. 

9. Colonial Sugar Refining Co. Ltd. v. Irving, 

(1905) A C 309=74 L J P O 77=21 TLB 613 

=92 L T 738. 


the appeal would have been decided 
in a different way and the question 
of the applicability of the Amending 
Act tvould not have arisen. But the 
decision, as it stands, is certainly in 
favour of the plaintiff-appellant. In 
1933 All 788 (3) , decided by .a 

Bench of tvhich one of the learned 
Judges who decided 1933 All 217 (1) 
was also a party, it was remarked in 
the course of the judgment on .p. 1627 
that: 

"this right acquired by the vendees was a sub- 
stantive right and extinguished the preferential 
right as against them." 

It seems to me that the right of. 
preemption of a plaintiff as defined in 
S. 4 (9), is a right to be substituted 
in place of the transferee by reason 
of his right. If therefore the vendee 
becomes a cosharer in the village and 
acquires an equal or superior stat^' 
with the plaintiff, ■ the plaintiff’s right 
to be substituted in place of the trans- 
feree disappears. It altogether ceases 
to exist and is utterly destroyed,, 
though, of course, not by any act of 
the plaintiff himself but on account 
of the circumstances that the defen- ; 
dant has acquired an equal right. The^ . 
right of preemption is a right of pre- 
ference only and as soon as the posi- 
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tion of both parties becomes identical 
and equal, the preference disappears. 
It also seems equally clear that in or- 
der that the plaintiff should 
be able to pre-empt successfully, 
he must have a continuing" and sub- 
sisting right of preference and should, 

. at no interval of time, have lost liis 
right either owing Jo his own act or 

• owing to an acquisition of the interest 
by the defendant, for at the moment 
■when both the parties come on the 
same footing, the right of preference 
is gone and therefore the right of pre- 
emption of the plaintiff ceases to sub- 
sist. It cannot be disputed that if the 
plaintiff had a right of preemption at 
the time of the sale, but lost it for 
a short time and then by virtue of 

. a fresh purchase became a cosharer, 
he could not maintain the suit. Simi- 
larly if after having filed the suit, he 
lost his right voluntarily and then re- 
acquired it, he would not be able to 
get a decree, the reason being that he 
has not a subsisting right at all, be- 
cause his right has not continuously 
subsisted from the time of the origi- 
nal date of the cause of action in his 
favour. 

It appears to me that the right of 
defendant to defeat the plaintiff’s 
right is a substantive right and not 
a mere matter of procedure which <^n 
be regarded as a plea in defence like 
the bar of limitation. The defendant 
by virtue of the deed of gift becomes 
. a cosharer in the village, who has a 
right to preempt other sales and he 
has an equal right to defeat the plain- 
tiff’s claim. This is a substantive right 
and is in no sense inferior to a right 
which a plaintiff may have to go in 
appeal to a particular forum. Their 
Lordships in 1905 A C 369 (9) held 
that a right to go up in appeal to 
a particular forum was a substantive 
right, but not a mere matter of pro- 
cedure. It seems to me that the right 
. of a defendant to defeat the claim 
. of the plaintiff on account of the de- 
fendant having himself become a co- 
sharer and acquired an equal status 
imdcr a registered deed is much more 
so a substantive right based on that 
[document than a matter of procedure. 
= That being so. the proviso in the 
^.mending Act which obviously deals 
with voluntary transfers and is intend- 
ed to deprive a defendant from suc- 
cessfully setting up his right under the 
transfer under S. 19 should not be 
so construed as to affect the defen- 

• dant who had taken a transfer before 
the passing of the Act. By virtue of 


the transfer, the defendant acquired a 
substantive right which became vest- 
ed in him and such right should not 
be deemed to have been taken away 
by an Act, which came into force sub- 
sequent to such an acquisition. 1 do 
not read the proviso as merely re- 
moving a prohibition to the Courts 
from passing a decree against a de- 
fendant. I rather take it that the le-: 
gislature thought it fit to provide for 
an exception in cases of voluntary 
transfers, because it felt that the ab- 
sence of such a provision opened a 
wide door for fraud and enabled de- 
fendants to defeat claims for pre-emp- 
tion after suits had been instituted. 
The intention therefore seems to be 
that voluntary transfers should not be of 
any avail to defendants when they have 
been taken during the suit; but that 
involuntary transfers, e. g., purchase 
at auction, or succession by operation 
of law, e. g., by inheritance, would 
not deprive the defendant of his right 
to defeat the preemptor. The trans- 
fers which were taken before the 
Amending Act was passed are not at 
all governed by .this Amending Act. 

It seems to me that when the le- 
gislature by amending Ss. 19 and 20 
has obviously accepted the interpre- 
tation put upon them by this High 
Court, it is now too late in the day 
to say that the Full Bench ruling was 
wrong and that the legislature wrong- 
ly supposed that it was right and has 
made changes accordingly. I cannot 
possibly imagine that the Full Bench, 
could in any way have over-looked 
Ss. 10 and 11, Preemption .-\ct. They 
have not discussed those sections be- 
cause in their opinion they did not, in 
any way, alter their interpretation of 
Ss. 19 and 20. Now to try to inter- 
pret S. 19 so that it should apply 
only to cases where a vendee acquires 
an equal right of preemption before 
the institution of the suit would be 
to cause further confusion and would 
certainly nullify the intention of the 
legislature as disclosed by the limited 
scope of the proviso. The very fact 
that the legislature by the proviso Iras 
not altered the whole law, but liad 
made a provision by way of an ex- 
ception. indicates that the proviso 
could not have been intended to have 
a retrospective effect. The legislature 
would have said so clearly, if that had 
been the intention. Such an interpre?* 
tation would make all transfers pen- 
dente lite utterly useless for vendees, 
whereas the proviso is deliberately con- 
fined to voluntary transfers only and 
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leaves the interpretation put upon Sec- 
tion 19 by the Full Bench unaffected 
as regards involuntary transfers, e. g., 
purchases at auctions, and inheritance. 
If an interpretation contrary to that 
put upon it by the Full Bench were 
to be put on S. 19, the result Avould 
be that even where a vendee acquires 
an interest in the mahal by an auc- 
tion purchase or by inheritance, he 
would not be able to defeat the plain- 
tiffs’ claim. Such a result is directly 
opposed to the intentiorL of the le- 
gislature.* I do^not see how the word 
“defeat” (which has probably the same 
root as “defeasance”) used in the pro- 
viso can, in any way, suggest that the 
right was intended to be held in abey- 
ance or in suspense only and not an- 
nulled, destroyed or extinguished. The 
position is similar to the case where 
a defendant after the sale deed has be- 
come a cosharcr of an equal status 
with the plaintiff in which case the 
plaintiff’s right to sue against him is 
gone. The mere fact that the defen- 
dant at a subsequent stage but be- 
fore the expiry of one year loses his 
status as a cosharer would not revive 
the plaintiff’s right of preemption so 
as to enable hirn to bring a Suit. On 
the same reasoning. I am of the opi- 
nion that the plaintiff’s right of pre- 
emption, having been once lost on ac- 
count of the defendanit’s acquisition, 
cannot be revived by the subsequent 
passing of the Amending Act and that 
the new amendment does not revive 
extinguished rights. I would therefore 
dismiss the appeal. 


Kendall, J. — I agree throughout with 
the judgment of the learned Chief Jus- 
tice. One of the arguments address- 
ed to us was that even if it be held 
that the Amending Act of 1929 has no 
ret respective effect generally, 
wording of the proviso that has been 
added to S. 19 by the amending Act 
shows that it ought to be applied m 
the present case. That proviso is as 

follows : 


“Provided that no voluntary tr.anslcr made m 
favour of the vendee after tlic institution of a 

suit for pre-emption shall defeat any right 
which the plaiutifi had at the dale of such instl- 

‘'"The argument is, if I understand, it 
aright, that the words in P'oviso 

“after the institution of a suit for pre- 
emption" must be held to 
any suit which was pending when the 
enactment came into force. The gene- 
ral rule of law however is that the 

status of the parties to ^ 

must be considered to be the status 


wh-ich they possessed at the date of 
the institution of the suit: 

“In general when the law is altered pending;: 
an action the rights of the parties are decided 
according to tho law as it existed when the Act- 
was begun unless the new status shows a clear 
intention to vary such rights”: Maxsvell on the- 
Interpretation of Statutes, 6th Edn., p. 395. 
and again: 

“in the absence of anything in an Act to show” 
that, it is to have a retrospective effect, it cannot* 
be 60 construed as to have the effect of altering’ 
the law applicable to a claim in litigation at the-- 
time when the Act is passed”: ^Craies on Statute* 
Law. 3rd Edn., p. 330. 

This being the general rule, it must 
follow that nothing in the proviso wilT 
affect the status of the parties in the 
litigation which was pending wlien the 
proviso came into force, unless the 
proviso itself or the enactment of whichi 
it is a part has a retrospective ef- 
fect. It is true that in the present 
case the plaintiff’s status was changed 
after the institution of the suit, but; 
that was brought about by a deed of 
gift executed in the defendant’s fa- 
vour, and not by an enactment. The- 
enactment itself not being retrospec- 
tive for the reasons given very fully 
by the learned Chief Justice, it fol- 
lows that the defendant’s status was 
not changed by it during the litiga- 
tion, and I would therefore agree m. 

dismissing the appeal. 

Niamatullah, J.— I regret I have ar- 
rived at a different conclusion from 
the one reached by my learned bro- 
thers. The facts of the case are fully 
set out in the order of the Honble; 
Chief Justice, dated 14th N^cmber 
1933, referring the case to a Divisioa 
Bench, wliich in its turn referred ir 
to this Full Bench. I would repeat, 
such of them as are necessary for ex- 
plaining my own views on the ques- 
tions involved in the ^se. 

The sale deed, which is sought to 
preempted by the plaintiff-appel^ajit,. 
was executed on 9th November 1928. 
He filed his suit for preemption on th^ 
last day but one, i. e., 8th November- 

1929. On the facts as they existed on.; 
the date of suit, he had an unanswer- 
able claim. The vendees set about to 
find a good defence, and managed to 
obtain a deed of gift on 6th Februa^' 

1930, during the pendency of the pre- 

emption suit, conferring proprietary 
ritrht which placed them on the same^^ 
footing as the plaintiff in the matter; 
of preemption. They pleaded that, oy- 
virtue of their latest acquisition the-, 
plaintiff had no preferential claim to^:, 
pre-empt and his suit ^ : 

therefore liable ^ i 

missed. The plaintiff attempted to- 
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checkmate this move on the part of 
the vendees by instituting a suit for 
preemption in respect of the gifted 
property on the allegation that the 
transaction was not of gift but of sale. 
The first Court decreed both the suits, 
holding that the transaction- of gift 
was a sale in disguise. That Court 
passed a decree for preemption on 
20th December 1930, which is an im- 
portant date. The plaintiff’s suit for 
preemption in respect of the gifted 
property was eventually dismissed by 
the High Court on the finding that 
the transaction had not been estab- 
lished to be otherwise than gift. The 
position then was that the vendees had 
acquired proprietary rights during the 
pendency of the first instituted pre- 
emption suit, and the question was 
whether the suit was liable to be dis- 
missed on that account. 

Before the passing of the Preemp- 
tion Act, the case law of this Court 
had laid down definitely that, where 
the preeinplor and the vendee have 
equal rights in the matter of preemp- 
tion, no suit for preemption can lie. 
The view was based on the broad 
ground that the object of preemption 
is to exclude strangers; and where the 
vendee is not a stranger, no preemp- 
tion should be allowed. This rule open- 
ed a door for devices to defeat pre- 
emption, and the Courts were called 
upon to decide as to what is the ef- 
fect of the vendee, who was a stranger 
at the time of sale deed, acquiring 
proprietary -right after the sale and 
even after the institution of a suit for 
preemption. It was consistently lield 
in this Court that no decree for i>re- 
emption could be passed, unless the 
preemptor showed his preferential right 
not only at the dates of sales and 
the institution of the suit but also at 
the time of the decree, so _ that, if 
tlije'. vendee acquired the requisite status 
' during the pendency of the suit for 
preemption, he could successfully pre- 
sent a decree for preemption being 
Iiassed. Sec. for example, the case of 
1920 All 159 (7). 

These propositions are not disputed 
• in tins case, which is governed by a sta- 
tute, viz., tlic Preemption .Vet, which 
was passed in 1922 and came into force 
bn 17th February 1923. The ciiieition 
whether the vendee could defeat pre- 
emption by acquiring proprietary^ right 
during the pendency of the preemp- 
tion suit based on the Preemption 
Act iirosc in 1929 All 53 <5). It was 
held by a Full l>cnch of this Court 
that the Act did not introduce any 


change in this respect. This view is- 
based on S. 19, Pre-emption Act, which 
pTOvid-es that : 

“No decree for pre emption shall be passed in- 
favour of any person unless he has a subsisting 
right of pre-emption at the time of the decree.’' 

It was held that the right of pre- 
emption does not subsist if the ven- 
dee obtained a proprietary right dur- 
ing the pendency of the suit. If the 
question had been res Integra, I 
w^ould have examined the various sec-» 
tions of the Preemption Act in or- 
der to answer it. I may however take 
leave to point out, with great respect 
that the learned Judges did not con- 
sider the scheme of the Act and other 
relevant sections, and confined their 
attention to Ss. 19 and 20, and at- 
tached too great importance to the 
view’ taken in decided cases before the 
law of pre-emption was embodied 
in a statute. The essence of a Code 
is to be exhaustive on matters it pro- 
vides for, except so far that it lets 
in extrinsic rules. Where the language 
of a statute makes two views equal- 
ly possible, the rule of cursus curiae 
may be applied to harmonise the sta- 
tute -with pre-existing law. Wliere 
however the meaning of a statute is 
clear, interpretation thereof as does not 
fit in with the gcncml scheme of the 
statute or is inconsistent with other 
provisions therein embodied is not jus- 
tified bv the excuse that the cursus 
curiae should be maintained. Ss. 10 
and 11, Preemption Act, to which the 
attention of the Full Bench was not 
drawn, have, in my opinion, an impor- 
tant bearing on the question before 
us. They run as follows: 

“10. On a sale to, or foreclosure by, any ot the 
persons named in S. 12 , no right of pre-emption 
shall accrue to any person who has an equal or 
inferior right of pre-emption. 

11. Subject to the foregoing provisions, a right 
of pre-emption shall accrue to the persons men- 
tioned in b. 12 whenever a cosharcr or petty 
proprietor sells any proprietary interest in land 
forming part of any rnahal or village in which 
a right of pre-emption exists, or when any such 
interest is foreclosed.*' 

The ctfcct of a vendee possessing 
an equal right of precmpiion is de- 
clared by S. 10 to be to prevent the 
accrual of a right of pre-emption. It 
is quite clear tliat a right of preemp- 
tion accrues to persons named in an- 
other section if tlie vendee has no 
equal or inferior right of pre-emption. 
S. 16 permits a suit for preemption 
by the person entitled to preempt. If 
there liad been nothing in the Act. a 
right of pre-emption accruing under 
S. 11, could be enforced in spite of 
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the vendee acquiring an equal or in- 
ferior right of preemption after the 
date of sale; but the legislature 
thought it fit to extend protection to 
the vendee who obtains such right af- 
ter the date of sale, and provided in 
S. 20: 

“No suit for pre emption shall lie where prior 
to the institution of such suit the purchaser has 
transferred the property in dispute to a person 
having a right of pre-emption equal or superior 
to that of the plaintiff, or has acquired an inde- 
feasible interest tin the mahal which, if exist 
ing at the date of the sale or foreclosure, would 
have barred the suit.” 


There is room for argument that 
"this section affords protection not only 
to a vendee acquiring an equal right 
of preemption before the institution of 
the suit, but also after it. This argu- 
ment was dealt with by the Full Bencn 
-above referred to and negatived. We 
must therefore accept S. 20 as lay- 
ing down in express terms that no 
suit for preemption shall lie where the 
vendee has acquired an equal right of 
preemption before the institution of the 
suit. If it was the intention of the 
legislature to afford protection to a 
vendee acquiring such right after the 
institution of the suit, it is incon- 


ceivable to me that no express pro- 
vision was made in that behalf. It "'as 
pointed out by one of the learned 
Judges composing the Full Bench that 
S. 20 does not deal with the case 
of a vendee acquiring an equal right 
of preemption during the pendency of 
the suit, as its language will not fit 
in with such a case in view of the 
opening words of the section that no 
suit for pre-emption shall he. It is 
said that, if a suit has already been 
instituted, the words shall lie are 
wholly inapplicable to the ca.se of a 
vendee acquiring an equal right ot 
pre-emption during the pendency of a 
suit. With all respects, I am unable 
to appreciate this reasoning. I he le- 
gislature could easily have altered the 
language. Moreover, a suit may he in 
its inception, but may cease to be 
maintainable’ during the Pendency 
thereof. As soon as the vendee ac- 
quires an . right, the smt tvould 

cease to be maintainable. 
it may. we have to take it that Sec 
tion 20 was not the proper place for 
giving protection to a vendee acc^ir- 
fng all equal right of preemption dur- 
ing the pendency of a suit, and the 
Full Bench thought that that niatter 
had been proyided for by S. 19, which, 
originally ran as follows: 

“No decree for pre-emption shall he passed in 
favour of any person unless he has a subsisting 


right of pre-emption at the time of the decree; 
but where a decree for pre-emption has beep 
passed in favour of a plaiatifi whether by a 
Court of first instance or of appeal, the right of 
such plaintiff shall not be affected by any trans- 
fer or loss of his interest occurring after the date 
of such decree.” 


The Full Bench imported into the 
interpretation of S. 19 the case law 
in which it had been held before the 
Act that a preemptor must show a 
subsisting cause of action at the date 
of the decree. They held accordingly 
that the preemptor’s right does not 
subsist within the meaning of S. 19, 
if the vendee has acquired before the 
decree an equal right of preemption. 
It is conceded that there is nothing 
in the Act which lays down that the 
preemptor’s right ceases to subsist on 
the vendee acquiring during the pen- 
dency of the' suit an equal right of 
preemption. On the contrary, I ani of 
opinion that there are clear indications 
in the Act which show otherwise. I 
have already referred to Ss. 10 and 
11, and the intention of the legisla- 
ture underlying them. Consistently 
with that rule, S. 20 merely creates 
a bar against the preemptor if the 
vendee acquires an equal right after 
the sale, but before the suit. It is 
to be noted that the right of pre- 
emption, which previously accrued un-. 
der S. 11, is not destroyed, by Sec- 
tion 20, which merely creates a bar 
by providing that no suit for pre- 
emption shall lie and does n<^ ^y 
down that the preemptor s right has 
ceased to exist. The law makes a clear 
distinction between the extinguishment 
of a right and a bar to, the exercise 
of it S. 20 clearly recognises the exis- 
tence of the right which accrued un- 
der S 11 but bars the enforcemerut 
thereof To hold that under S. 19 the 
right of preemption is extinguished by 
the vendee acquiring a right after the 
institution of the suit is to put ham 
on a different, if not a higher, foot- 
ing than a vendee acquiring such 
right before the suit. There is no rea- 
son to suppose that the' framers of 
the Act had any such distinction in 

their mind. 


I have ventured to offer some ob- 
servations on the view taken by the 
Full Bench because their judgment is. 
silent on the points indicted above. 
In interpreting the Full Bench 
ruling I would take its effert ^ 

that the case law, as it stood ^fore 
the Preemption Act, is applicable so . 
far as the vendee acquirmg a 
of preemption pendente hte is con- 
cerned. Though in different cases dif 
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ferent languages have been employed, 
I have not been able to find any case 
which has gone to the length of hold- 
ing that the right of preemption is 
extinguished. In most cases it has been 
said that the right of preemption is 
“defeated.” In theory, at any rate, and 
as will presently appear, the distinc- 
tion is important, there is a difference 
between a right being “extinguished” 
and a right being “defeated. In one 
case the right itself vanishes, while in 
the other the right exists but cannot 
be effectively exercised. A creditor, 
whose right is defeated by an aliena- 
tion by his debtor, cannot be said to 
have lost his right. The word “de- 
feat” occurs in S. 53, T. P. Act: but 
it cannot be suggested that any ex- 
tinction of the creditor’s right is im- 
plied in that term. Similarly lapse of 
limitation defeats a right but does not 
destroy it, e.xcept within the limits of 
S. 28, T. P. Act. This distinction as- 
sumes some importance in applying the 
proviso which was added to S. 19 by 
the Amending Act 9 of 1929, passed 
not long after the Full Bench deci- 
sion in 1928. That proviso runs as fol- 
lows : 

“Provided that no voluntary transfer naade in 
favour of the vendee after the institution of a 
suit for pre-emption shall defeat any right which 
the plaintiS had at the date of such institution.” 

If the proviso is applicable to the 
circumstances of this case, there can 
be no difficulty in decreeing the plain- 
tiff’s suit, but the Amending Act was 
published in the official gazette on 15th 
February 1930, and it became opera- 
tive from that date under S. 5, U. 
P. General Clauses Act 1 of 1924. that 
is to say, after the institution of the 
suit for preemption but before the suit 
was decided by the first Court on 
20th December 1930. It is argued that 
retrospective effect cannot be given to 
the proviso which can apply only to 
suits instituted after the Amending 
Act came into force. This contention 
has found favour with my learned 
brethren; but I am unable to accept 
it for two reasons: The first is that 
the proviso must be read with the 
'section to which it is appended. It 
should not be taken as a rule stand- 
ing apart from S. 19. If we read the 
section and the proviso together, it 
seems to me that the crucial date is the 
date of the decree; and as the Amend- 
ing Act had come into force before 
the Court of first instance passed its 
decree, it should be applied, and no 
retrospective effect is implied in its 
application to the present case. To 
make myself clear, I would reproduce 


the section with the proviso. They 
now run as follows : 

“No decree for pre-emption shall be passed in 
favour of any person, unless he has a subsisting 
right of pre-emption at the time of the decree 
. . . provided that no voluntary transfer made 
in favour of the vendee after the institution of a 
suit for pre-emption shall defeat any right 
which the plaintiff had at the date of such insti- 
tution.” 

The section is a direction to a Court. 
If the Court finds, when it proceeds 
to pass a decree, that there is a cer- 
tain rule of law laid down for its 
guidance, it must follow it in passing 
its decree. If the Amending Act had 
come into force after the first Court 
passed its decree, and the proviso is 
applied at the stage of the appeal, 
retrospective effect would be gi- 
ven to it but not if it 
was on the statute but when 
the decree is to be passed. The pro- 
viso does not create any right, nor 
does it divest anyone of his right. 
The right of pre-emption, which dt is 
its object to protect accrued long be- 
fore the institution of the suit; it did 
so under S. 11. when the sale-deed 
was executed. Nothing happened after 
the accrual of that right which might 
have had the effect of extinguishing 
it. As already observed, the acquisi- 
tion of an equal right by the vendee 
operates as a bar to the Court pas- 
sing a decree for pre-emption. S. 19, 
or any other section of the Pre-emp- 
tion Act, or the case law before it. 
did not lay down that the right of 
pre-emption is destroyed in those cir- 
cumstances. I emphasise this point, 
because it was mentioned in 
course of the arguments that the pro- 
viso could not revive a right which 
had been e-xtinguished by the vendee 
acquiring an equal right by gift. This 
contention is based on an assumption 
which is wholly unwarranted. The right 
was neither extinguished, nor was in 
abeyance. It was a right which S. 19 
as it stood before the Amending Act, 
did not allow the Court to give effect 
to. The proviso liaving been added be- 
fore the Court proceeded to pass the 
decree must be given effect to. 

The second ground, on wliich I base 
my conclusion, is that S. 19 is so 
worded as to make the rule therein 
contained as a rule of procedure rather 
than a rule of substantive law. Mark 
the similarity between the opening- 
words of S. 11. Civil P. C., andS. 19 . 
Both sections embody directions to the 
Court and have no reference to the 
substantive rights of the parties. Simi- 
larly, S. 3, Indian Limitation Act, 
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directs Courts not to entertain a suit 
instituted after the expiry of limita- 
tion provided therefor. None of these 
is a rule of substantive law. All of 
them provide the manner in wliich the 
Court is to act. To my mind, S. 19, 
read with the proviso, lays down how 
the Court is to act in passing a decree 
for pre-emption. It a well settled rule 
of law that an enactment wluch pro- 
vides procedure applies to suits pend- 
ing at its date. The proviso read with. 
S. 19 is a direction to the Court to 
pass or not to pass a decree in certain 
cases. If the Court finds tliat a right 
of pre-emption had accrued to the 
plaintiff and the vendee did not ac- 
quire an equal right before the instatu- 
tiion of the suit but acquired k by a 
voluntary transfer aftei^vards it must 
proceed to pass a decree. In the re- 
sult, I would allow the appeal, set 
aside the decree of the lower appellate 
Court, and restore that of the Court 
of first instance. 

By the Court. — The appeal is dis- 
missed with costs. 

K.s. Appeal dismissed. 
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Bennet, j. 

Gajadhar Prasad— Defendant — Ap- 
X^licant. 

V. 

Dharma Na^id— Plaintiff — Opposite 
Plii’fc y * 

Civil Revn. No. 515 of 1934, Decided 
on 21st December 1934, against decree of 
Rm. C. C. Judge, Dehra Dun, D/- 31st 

'^^(iTu^itklion Act(1908). Art. 102— Wages 
not otherwise provided — Time begins to run 
from time when wages accrue due. 

Under the present Limitation Act, Art. 102 
lavs down that wages not otherwise expressly 

provided for in the schedule must be taken to 

he subject to a time which begins to 
the time when the wages accrue due. [P J-J 
Where the wages are monthly wages they 
accrue and become duo on the final Jg] 

“"(b) Civil P. C. (1908), S. llS-Facls admit- 

ted-Question of limitation thereon is one of 

law-There can be interference. 

Whore the facts in a case arc admitted the 
question of limitation thereon is ooe of law and 
there can be interference lu 

Civil P. C. (1908). S. l lS-Subslantial 

injustice done to party by decreeing wages 
barred by time- High Court can interfere m 

Where there was substantial injustic^o^ to the 
defendant by decreeing three months wages 
which was barred by limitation: 

J/chJ: that the High Court could 1° 


G. S. Pathak — for Applicant. 

Chandra Bhan Agarivala — for Oppo- 
site Party. 

Order. — This is an application in ci- 
vil revision by a defendant against a 
Small Cause Court decree. The plain- 
tiff sued for arrears of salary at Rupees 
20 per mensem from 10th April 1930 
to 31st August 1931. The defendant 
admitted that the plaintiff was in his 
service for this period at this salary,, 
but he pleaded payment to the plain- 
tiff, and further that the claim would 
be time-barred. The lower Court held 
that payment had not been made and 
that the suit was not time-barred. It 
held that the suit was governed by, 
Art. 102, Limitation Act, that the 
period of limitation ran from the date 
when the wages accrued, that the 
plaintiff was not paid regularly, hence 
it cannot be said that the .wages ac- 
crued on any particular date, and that 
following a ruling in 19 W R 159 (1), 
plaintiff’s wages would be due on the 
date on which he left the defendant s 
service, and that the period of hm- 
tation — ^three years — ran from that 
date. That ruling was given at a time 
when a former Limitation Act (9 ot 
1871) was in force. In the schedule ot 
that Act there is no article correspond- 
ing to Art. 102. Consequently the Court 
had to go to other consideration for 
limitation. The suit was in regard to 
various matters for partnership and ac- 
counts and at the end of the judgment 
there was the observation: 

“Any wages that might be due by MacCor- 
kindaletotbe plaintiff would bo due to him 
when he left the service on 15th May 1808, and 
any suit for these wages must, in the 

of any subsequent accounts stated and settled 

between the parties, have boon brought withm 
three years from 15th May 1863. Therefore, 
taking it that the plaint was presented, and 
properly presented, on 29th July 1871 we still 
think that the suit is barred by limitation. 

This ruling did not .hold that the 
claim for wages was within time, but 
it held that it was time-barred in any 
case because the service had termi- 
nated more than three years bemre tne 
suit. I am clearly of opinion that 
dcr the present Limitation Act, Art. 
102 lays down that wages not other- 
wise expressly provided for in the sche- 
dule must be taken to be subject to 
a time which begins to run from t ^ 
■fime when the wages accrue 9^^-^ 
the present case the plaint admits tlmt 
the wages are monthly wages oj 

therefore in law the wages accrue andj 

become due on 

iT^ Young' V. D. MacCorkindale, (1871) 19 

R 169. 


revision. 
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month. The suit wa.s broug^ht on 30th 
June 1934. The earliest period within 
limitation would be 30th June 1931, and 
and wages for the month of June 1931 
are within time, but not any previ- 
ous wages. Similarly the wages for 
July due on 31st July, and the wages 
for August due on 31st August 1931, 
are within time. A period therefore of 
three months* wages at Rs. 20 per 
mensem total Rs. 60 is within time. 
The remainder of the claim of Rs. 120 
wages w’as not within time. The argu- 
ment was made that as the point urged 
in revision is one of limitation there 
should be no interference by this 
Court. For the plaintiff reference was 
made to 17 All 422 (2), where the 
head-note says: 

*‘Jt is no ground for revision under S. 25 of 
Act 9 of 18*87 . that the Court whose order it 
is sought to revise may have come to an errone- 
ous decision on a point of limitation.” 

But the final sentence in the ruling 
is: 

“We therefore in our discretion refuse to try 
in revision, and to re-open the questions of law 
and fact which have in the exercise of its juris- 
diction been decided upon evidence by a Court 
whose decision upon such a point has been 
made final by law.” 

This shows that in that case the 
point of revision had been decided as 
a m.i.\ed question of law and fact. In 
the present case the point of revision 
is one of law only as the facts are not 
■in dispute. I consider that the principle 

I of this ruling does not bar the revi- 
ision in the present case. Reference was 
also made to 13 All 277 (3), in which 
it was held that rcvisional powers 
; should not be exercised unless there 
'was substantial injustice to a parly. 

II consider that in the present case 
there was substantial injustice to the 
'defendant by decreeing three months’ 
wages which was barred by limitation. 
For these reasons I allow this revision 
in part to the extent of the claim for 
Rs. 60 wages instead of Rs. 120, and 
proportionate interest will be allowed 
on the amount which is within time. 
Proportionate costs are allowed on the 
result and proportionate costs in the 
■Court below. 

K.s. Iteviaion allowed. 


2. S«*rman Lai v. IChuban, (18‘J5) 17 All 422 = 
1895 A W K 112. 

3. Muhammad Bakar v. Bahai Singh, (1S91) 13 
All 277. 
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Kendall, Ag. O. J. and Haretes, J. 

Bhagwan Das and others —Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 788 of 1934, De- 
cided on 13th December 1934, from order 
of Sessions Judge, Budaun, D/- 12th 
September 1934. 

(a) Penal Code (I860), Ss. 302. 304 and 
149 — Accused without premeditation — Blowft 
struck in heat of passion and on sudden 
quarrel— Accused's party beating complain- 
ant’s party and death cauied— Person causing 
fatal injury not known — Offence held to be 
culpable homicide and all are liable. 

Whore without premeditation blows were 
struck ia heat of passion and on sudden quarrel 
by the accused’s party against the complainant’s 
party in the cqurse of which death was caused 
and the person who gave the fatal blow was not 
known : 

Held: that all the accused were liable and 
that the offence was culpable homicide and not 
murder. [P 719 c 1, 2 ] 

(b) Criminal P. C (1898), S. 162— Sessions 
Judge should not cross-examine accused to 
confront them with statements made to in- 
vestigating officer. 

The Sessions Judge should not cross-examine 
the accused or some of them with a view tD con- 
fronting them with the statomeuts which they 
made to the Investigating Officer. Statements 
made even by witnesses to a Police OQicer in 
the course of an investigation are not permitted 
to be used in evidence for any purpose, except 
as provided in S. 162, Criminal P. C.. that is to 
say, on the request of the accused the Court 
shall refer to the written statement aud direct 
that the accused be furnished with a copy of it 
in order that the witne.ss may be contradicted 
by the use of this statement. It was certainly 
never intended that an accused person when be- 
ing examined by the Court for the purpose of 
explaining anything in evidence against him 
should be confronted with the statement which 
he had made to the Police for the purpose of 
being discredited on account of any contradic- 

CP 719 0 2] 

D. N. Gnpta— (or Appellants, 

Govt Advocate — for the Crown. 

Judgment. — The seven appellants 
nave been convicted by the learned 
sessions Judge of Budaun of an offence 
under S. 302, Penal Code, and Bliag- 
wan Das has been sentenced to death 
and the other six appellants to trans- 
portation for life. They ha\-e also been 
convicted of offences under Ss. 147 32S 
and 323, Penal Code, and sentenced 
to rigorous imprisonment for two years 

and one year, respectively, under those 

sections. Phey have all appealed 
against their convictions and sentences 
and the record has been forwarded by 
the Sessions Judge for confirmation of 

win n P^^sed on Bhag- 

uan Das. The incident in the course 
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of which Chhote 1-al was killed on 
26th May 1934, has been described by 
the witnesses as follows: Chet Ram, 
in the course of executing^ a decree 
against Kallu, his judgment-debtor, at.- 
tached a house, and Mullu filed an ob- 
jection to this attachment wliich was 
to have been heard in. the Court of 
the Munsif of Budaun on 26th May. 
On that date the decree-holder, Chet 
Ram, Chhote Lai, the deceased, Ram 
Chander and Kallu Ahir with 
a Civil Court peon. Gul- 
zari. and the Patwari, Ram 
Chander, were going from their village 
to Court. All of them were seated 
in a bullock cart, except the Patwan 
who is said to have been walking t^- 
hind the cart. It was early in the 
morning, and as they went along they 
saw a bullock cart on the road m front 
of them and eight persons standing 
beside it. The bullock cart is des- 
cribed as going along ver>^ slowly. 
Among the persons who were with the 
bullock cart in front of them were 
Mullu, the objector in the execution 
case, and Kallu, the judgment-debtor. 

to what happened after this, we 
have two different accounts from the 
prosecution witnesses the story told 
bv Chet Ram. Ram Chander Brahman 
and Kallu Ahir, which is the least fa- 
vourable to the defence, and the story 
told by Nur Muhammad and Rah 
Uddin, who were undoubtedly in the 
bullock cart which was accompanied by 
the accused persons, and who have 
civen a version of the story which in 
most respects supports the story for 
the prosecution. According to Jr 
Ram’s story, when he saw the bullock 
cart of the opposite party m the way 
he told the driver, Kallu Ahir, to give 
that cart a wide margin in P^fsing. 
When his cart drew abreas. of the 
other cart, the appellant 

without any . I, 

struck a lathi blow on Chhote Lal^s 

head, on which the other accused per- 

c;ons attacked all those who were in 

Chet Ram's bullock cart 

and the peon ran away, but Chet R^^» 

KtUu Ahir and Ram Cliander, son o 

Mot" all beaten. Chhote Lai a 

killed on the spot, and a report ^^as 

m‘ do in the tliana some five miles 

Twav at 9 a. m. This report was made 

bv Chet Ram, and agrees with the e\i- 

dence which he afterwards gave in 

Court The story told by Nur Mu 

Lammad and Rafi U_ddin howet^er is 

that when Chet Ram s cart drew 

reast of the other cart. Chhote bai 
[old his servant. Kallu Ahir, to give 


that cart a mde berth, and he also 
told the accused with an abusive im- 
plication to get out of the way, on 
which Kallu Brahman, appellant, also 
abused Chhote Lai. Chet^ Ram and 
Chhote Lai then told their driver,. 
Kallu Ahir, to beat the accused, and 
a lathi fight started. Neither Nur Mu- 
hammad nor Rafi Uddin stated inexa- 
mination-in-chief in the Sessions Court 
that Kallu Ahir actually struck the ac- 
cused when Chhote Lai told him to 
do so; but in cross-examination each 
of them stated that the first blow in 
the fight was delivered by Kallu Aliir. 

As regards the fight that followed, 
we have already stated that ^ Chhote 
Lai appears to have been killed _on 
the spot. The evidence of the Civil 
Surgeon who conducted the post mor- 
tem examination on the evening of the 
same day shows that Chhote Lai had 
received eleven injuries and that his 
skull had been smashed to pieces. Chet 
Ram and Ram Cliander Brahman had 
received seven and six injuries respec- 
tively, Chat Ram having had one of 
his fingers broken, but all the other 
injuries were simple, and evidently 
caused by lathis. On the other side 
we only find that three slight injuries 
were caused. The fight therefore was 
a very one-sided one, and in fact as 
Chet Ram’s party consisted of only 
four inside the cart, induing the 
driver after the Patwari and peon naa 
run away, while the accused party con- 
sisted of seven or eight excluding Nur 
Muhammad and Rafi Uddin, who were 
with the party, but who did not join 
in the fight, it is somewhat curious 
that Chet Ram adopted su^ an ag- 
gressive attitude. Even if Chet Ram s 
statement is to be accept^, it is clear 
that Chet Ram’s party had to pass 
the other cart and ^d every inten- 
tion of pushing past it, and they must 
liave known tliat the cart was accom- 
panied by the opposite party, the judg- 
ment-del>tor and the objector and their 
friends, but they made no attempt to 
steer clear of this formidable party^ 
as they might easily have done if 
had wished to avoid an encounter. Ac- 
cording' to the statements Nur Mu- 

hammad and Rafi Uddin, Chhote 
was decidedly aggressive, and n^^st ^ 
held responsible for having sUrtedtte 
fight. The learned Sessions Judge has 
accepted the more extreme version ot 
the prosecution evidence, that is to 
sav he has believed the statement or 
Chet Ram rather than the s^tement 

of Nur Muhammad, jS fflm 

cussed the incidents of the fight from 


Bhagwan Das 

that point of view, and consequently 
he has come to the conclusion that 
all the appellants are guilty of mur- 
der and that Bhagwan Das, who started 
the fight by striking Chhote Lai on 
the head, must be hanged. We have 
been through the whole of the evi- 
dence and we have come to the con- 
clusion that the account of the incident 
which has been given by Nur Muham- 
mad and Rafi Uddin, is much more 
likely to represent the true course of 
events. We havealready mentioned that 
Chhote Lai and his party evidently had 
no idea of avoiding the others and were 
quite determined to push past them, 
and it Is also certain that as they 
pushed past them, Chhote Dal made 
some remark to his driver. As to this, 
both Nur Muhammad and Chet Ram 
agree. 

It is true that the party of Chhote 
Lai was not so strong in numbers as 
that of their enemies. They had how- 
ever had the best of matters in the 
Courts, and they represented the de- 
cree-holder’s party. They also had 
authority on their side, in the persons 
of the Patwari with his papers’ and 
the peon of the Court. We think it 
to be far more probable that they ad- 
opted or that Chhote Lai adopted the 
more aggressive lone, which has been 
described by Nur Muhammad, and 
there is no reason for supposing tliat 
cither Nur Muhammad or Rafi Uddin 
is a prejudiced witness. We regard it 
as certain that Chhote Lai did direct 
Kallu to strike the accused or some 
of the accused, and we have the evi- 
dence of two of these witnesses to 
prove tliat Kallu Ahir did actually 
strike the first blow. As to Avhat hap- 
pened after that, there can, we think, 
he little doubt from the account that 
lias been given by all the witnesses for 
the prosecution. The appellants party 
were naturally incensed by the abuse 
and by the blow or blows struck by 
Kallu, and they surrounded the cart 
and l>eIabourcd Chhote Lai and his 
friends, with the result that Chhote 
Lai received a mortal injury and was 
killed. In these circumstances, we have 
to consider whether all the appellants 
have been properly convicted of mur- 
der, In our opinion, the ofi'ence is not 
one of murder, but the appellants caji- 
not escape conviction forculpable homi- 
cide. Exception No. 1 or Exception 
No. 4 to S. 300, Penal Code, might 
be applied in the circumstances that 
we have described above, but Excep- 
tion No.4 is the more suitable. The 
fight arose, without premeditation on 
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the part of the appellants, and the 
blows were struck in the heat of pas- 
sion upon a sudden quarrel and, so far 
as we are able to judge, without their 
having taken undue advantage or act- 
ing in a cruel or unusual manner. The I 
case would no doubt have been dif- 
ferent if they, being a party in over- 
whelming strength had themselves 
taken the aggressive and attacked the i 
party of Chet Ram without giving 1 
them a chance to defend themselves. I 
They were themselves provoked, and : 
though it would be difficult to say that ■ 
they were acting in self-defence when 
they surrounded the cart, we are very- 
strongly of opinion that they had re- 
ceived grave and sudden provocation 
and that they acted without premedi- 
tation and must receive the benefit 
either of Exception No. 1 or Excep-|, 
tion No. 4. We do not consider it! 
to be proved by whose hand the blow 
or blows that were fatal to Chhote 
Lai were struck. We consider that the 
evidence of Chet Ram, even though 
It is supported by the first report, is 
not to be relied on because this is an 
^ntirely partial account of the manner 
in which the quarrel broke out and 
we have decided that it must be dis- 
carded. 

Our attention has been drawn in the 
course of the arguments to the very 
irregular proceeding of the Sessions 
Judge in cross-exanjining the appel- 
lants or some of the appellants with 
a view to confronting them with the 
statements which they made to the 
Investigating Officer. Statements made 
even by witnesses to a Police Officer 
m the course of an investigation are 
not permitted to be used in evidence 
for aiy purpose, except as provided in 
b. 162, Criminal P. C., that is to say 
on the request of the accused the 
Court shall refer to the written state- 
ment and direct that the accused be 
furnished with a copy of it in order 
that the witness inay be contradicted 
by the use of this statement. It was 
certainly never intended that an ac- 
cused person when being c.xamincd by 
the Court for the purpose of explain- 
ing anything in evidence against him 
should be confronted with the state- 
ment which he had made to the police 
tor the purpose of being discredited 
on account of any contradiction. This 
IS however the way in which the Court 
has pr 9 cccded, and has come to the 
conclusion that the appellant Mullu is 
a bar. But so far as the defence in 
general is concerned, the only result 
of this irregularity has been that one 
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of the persons put on trial, Lochan. 

has been acquitted. 

We consider that the evidence proves 
that all the seven appellants took part 
in this fight, and that, for the reasons 
-vve liave gi\'en above, they are guiLty 
not of murder, but of culpable homi- 
cide. We consider tliat they must all 
he held to be responsible for the in- 

iurics inflicted on Clihote Lai and ^ne 
others because when they surrounded 
the cart, though they acted under pro- 
vocation, their assemljly became an un- 
lawful one as their common object was 
to inflict a beating on Chhote Lai and 
the others in the cart. They were not 
then acting in self-defence, but had 
passed into the aggressive and every 
member of their assembly became un- 
der S. 149, Penal Code, guilty of the 
offence that was committed by or 

more of them of killing Chhote 1^1 
and of injuring Chet Ram and Ram 

Chander. , . 

In the circumstances, ^ve do not con- 
sider that a very severe punishment 
is necessary. Chhote Lai was really very 
largely to blame for the 

large number of appellants. 

Mullu is described as an old man of 
70 years, and cannot have laken^^^a 

leading jjart in the ^ght. extent 

fore allow the appeal to this 
hat wc set aside the convictions under 
q 302 renal* Code, and tne 
sentence’s jjassed under that sec- 
tio^ and substituie therefor or- 
^I'ers of conviction against aU 
thf* aoDcUants under S. 304-14J, i enai 
Code and we reduce the sentence m 
the caVc of each of the appellants 
except Mullu. from a sentence 
'ind sentences of transportation for life 
respectively to sentences of two ycais 
rigorous imprisonment fee- 

tion The sentence of Mullu 
these sections is reduced to one oi 

^o'^icr'lc"t;;;?es'°of tsrem are 

ri'ihsi ‘hS. 's.;,!' 

'■« ir zi “?eSrco“£ 

deduced to six months’ ngo- 
rous‘' imprisonment, and will be con- 

ciirrent. Sentence reduced, 

K.b. 
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Harries, J. 

Tirkha Ham and another — Plaintiffs 
Appellants. 

V. 

Vt. Murari Lai and others — Defen- 
dants — Respondents. 

Second Appeal No. 1328 of 1932, 
Decided on 1st February 1935, from deci- 
sion of Addl. Sub-Judge, Meerut, D/- 
l7th November 1932. 

(al Landlord and Tenant — Agricultural 
village— Zamindar and Tenant— Presumption 
is that tenant is owner only of building mate- 
rials— Sites remain properly of zamindar. 

In an agricultural village the presumption is 
that the zamindars own the whole of the village 
including the sites upon which the tenants 
houses have been built. The tenants are only 
the owners of the materials with which the 
bouses have been constructed and apart from 
some special custom the sites remain the pro- 
perty of the zamindars. Prima facie, therefore 
a tenant cannot transfer a dwelling bouse and 
the site upon which it is built unless of course 
there is some custom legally binding on the 
parties which gives the tenant such a right. 
The more production and proof of sale deeds or 
mortgages is no proof that the zamindars were 
awaie of these transactions and did in fact ac- 
quiesce in them. The defendant alleging such a 
custom must not only establish such transac- 
tions but he must establish positively that such 
sale took place with the knowledge 
enceof the zamindars. U 

(b) Custom - Existence IS question or tact 

— But whether there is proof to support that 

custom is question of law. , , . ^ 

Where a custom is alleged, the existence or 

non-existence of such a custom »9 » 
fact, but it is a question of law 

ll'aence adduced is legally sufficient to p^ove 
such a custom: 30 AlLSlUBef. [P ^22 °^ 

(c) Custom — Alienation of house sites 

Transfers by themselves may not be 
evidence of custom— Landlord and Tenant. 

Transfers by themselves may not be sufficient 
evidence of the existence of a custom, but where 
a question of fact is at issue, each case 
decided on its own merit, and the finding ar 
rived at on the evidence adduced in o^eease 
cannot be used to guide the decision of a kindred 
issue in another ca^e not heard w'th ^ 

may be that the production of ^ sale deeds in 
one case might legally afford sufficient 
to establish a custom, wliereas the production of 
a similar number of deeds couW not m 
villa'^o legally establish such a custom. The 
size of the village, the nature of the transaction? 
and the fact whether the zamindar was or was 
not residoot in the village “>> 
must be taken into account: 80 AU 

S N. GwiJfa— for Appellants. 

Nanak Chand-ior I^espondents. .• 

ludsmcnt.— This is an appeal against 
thi dfeision of the lower appellate 
Court reversmg an order of the Ooun 
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of first instance decreeing: the plain- 
tiffs* claim. The plaintiffs-appellants 
are zamindars of the village Mahadeo. 
Tirkha Ram being the zamindar of Ma- 
hal Tirkha and Rain Prasad being the 
zamindar of Mahal Ram Prasad. The 
defendant-respondent Murari Lai is the 
vendee of a dwelling house situate in 
the village of Mahadeo and the de- 
fendants-respondents Nos. 2 to 5 were 
the vendors of this dwelling house. 

The claim against Murari Lai and 
the other defendants-respondents was 
for possession of this dwelling house 
on the ground that defendants-respon- 
dents Nos. 2 to 5 had no power to 
sell the house and therefore could 
transfer no interest in it^ to the de- 
fendant-respondent Murari Lai. The 
defence to the claim was that in this 
village of Mahadeo there exists a cus- 
tom whereby the tenants can trans- 
fer their houses to transferees. In other 
words they could dispose not only of 
the materials composing the dwelling 
house but also the site as well. The 
defendant-respondent Murari Lai relied 
upon a sale deed dated 12th June 1920 
executed by one Har Narain deceas- 
ed. the father of defendants-respon- 
dents Nos. 2 to 5. It was his conten- 
tion that by reason of this custom 
existing in the village, Har Narain 
could and did transfer to him a good 
title to the premises, the subject-mat- 
ter of the sale, and that therefore he 
could not be ejected by the zamindars, 
the plaintiffs. It should be noted here 
that the house in question stood partly 
in mahal Tirkha and partly in mahal 
Ram Prasad, hence both the zamindars 
joined to bring this claim. A point was 
made in the lower Courts that such 
joinder of the plaintiffs was improper, 
but no point is taken before me and 
it is stated that it has been abandon- 
ed. 

In an agricultural village the pre- 
sumption is that the zamindars own 
the whole of the village including the 
sites upon which the tenants’ houses 
have been built. The tenants are only 
the owners of the materials with which 
the houses have been constructed and 
apart from some special custom the 
sites remain the property of the za- 
mindars. Prima facie^herefore a tenant 
cannot transfer a dwelling house and 
the site upon which it is built unless 
of course there is some custom legally 
binding on the parties which gives the 
tenant such a right. The allegation in 
this case is that in the village of 
Maliadeo there is such a custom, but 
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clearly the onus of establishing that 
custom rests upon the tenant. 

To establish this custom a number 
of sale deeds and mortgages were filed 
and proved by the defendants-respon- 
dents. The documents numbered 30, 
but out of these, 14, weire actually exe- 
cuted within twelve years of action 
brought. This left 16 sale deeds and 
mortgages which were in fact executed 
at a time more than 12 years before 
action brought. These documents show 
that the tenants in this village can 
transfer their dwelling houses together 
with the sites as if they were the 
owners. They transfer them to other 
tenants and strangers as if the zamin- 
dars had no right whatsoever in them. 
The fact that in a village of the size 
of Mahadeo such a number of trans- 
fers had taken place is some evidence 
that a custom such as that alleged 
by the defendants e.xists. It is however 
contended by counsel for the appel- 
lants that no evidentiary value can be 
given to any transfers made within 12 
years of action brought because it is 
oi>en to the zamindars within such a 
period of 12 years to bring an ac- 
tion claiming possession in spite of the 
transfers. The lower appellate Court 
attached to these transfers some im- 
portance relying upon the case of 1921 
All 46 (1). In that case 23 sale deeds 
ranging from 1867 to 1912 were filed 
and also five sale certificates from 
1882 to 1909. The appeal was heard 
by a Bench of this Court in 1920 and 
it is clear that some of the sale deeds 
and sale certificates were of a date 
witliin 12 years of action brought, the 
date of the institution of the suit be- 
ing 4th December 1916. It is to be 
noted that in this case the Court did 
not consider that the transactions 
which had taken place within 12 years 
of a<rtion brought should not be ta- 
ken into consideration. 

In 1927 All 195 (2) a Single Judge 
of this Court held that the sale deeds 
which were executed within 12 years 
of action brought could not be taken 
into account in considering whether or 
not such a custom existed. This case 
appears to be in conflict with the 
Bench case previously cited, but such 
conflirt, if any, cannot affect the deci- 
sion in the present case. 

Assuming that the sale deeds and 
mortgages executed within 12 years of 

1. Faiyaz Ali v. Rekhab Das, 1921 All 46=61 I 0 
24 * 

2. Ganga Prasad v. Babu Ram^ 1927 All 195= 
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the present suit were eliminated, 16 
transactions would still be left, but the 
evidence in support of the custom, d^s 
not rest there. The mere production 
and proof of sale deeds or mortgages 
is no proof that the zamindars were 
aware of these transactions and did 
in fact acquiesce in them. The de- 
fendant alleging such a custom must 
not only establish such transactions 
but he must establish positively that 
I such took place with the knowledge 
land acquiescence of the zamindars. 

There is ample evidence in tliis case 
to show that what had occurred in 
this village for many years had oc- 
curred with the full knowledge and ac- 
quiescence of the zamindars. 
vious suit decided by the learned Mun- 
sif who tried this suit, one of the 
plaintiffs zamindars, viz., Ram Prasad 
admitted on oath that such a custom 
as alleged by the present defen^nts- 
respondents did exist m this village. 
That being so it is difficult at l^st 
for Ram Prasad or any person claim- 
ing title through him to allege to the 
contrary now. However such ad- 

mission made by Ram Prasad, thoug 
not conclusive agamst his co-p^ntiff, 
is certainly of considerable evidential 
value against him. Three other zamm- 
dars of this village were called by the 

defendants-respondents to 

this custom and each of 
that such a custom existed, ^ndlords 
do not as a rule make admissions of 
this sort against their interests uidess 
such be true because such admissions 
are bound to be used against them at 
some later date as Ram Prasad s ad- 
mission has been used against him an 
Xs present case.. The lower appelate 
Court accepted this evidence and right 
ly and that being so the defend^ts- 
rLpondents established that these 
transactions the documents concern- 
X whVchhad beenfiled and proved 
had taken place with the knowledge 
and approval of the zamindars because 
aXofding to the latter there was a 
cuXm ^rmitting the tenants to trans- 
fer their dwelling houses together with 
the ^tU on which they are built and 
tliat the zamindars could not tnter- 
fX It appears from the judgment of 

J^e lower appeUate Court t^t a nur^ 
Kpr nf other witnesses, about lb m 
number, were wiled by defendants- 
respondents who deposed to this cus 
^om There was therefore before .the 
iXer appellate Court 16 transactions 
which had taken place more than 12 

years before the suit was 
14 similar transactions which had ta- 
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ken place within 12 years of the date 
upon which the suit was instituted and 
the evidence of three zamindars, the 
admission of Ram Prasad one of the 
plaintiffs in the suit and the evidence 
of a^ut 16 other witnesses. Upon 
that evidence the lower appellate Court 
found the custom established and that 
being so reversed the decree of the 
Munsif granting the plaintiffs posses- 
sion. . , . 

It has been urged with great force 
that the evidence before the lower 
Court w^as not legally sufficient to es- 
tablish such a custom. Where a cus- 
tom such as the present one is al- 
leged the existence or non-existence of 
such a custom is a question of fact, 
but it is a question of law whether 
there is proof to support that cus- 
tom or whether the evidence adduced 
is legally sufficient to prove such a 
custom: see 30 All 311 (3). In that 
case a Full Bench of this Court held 
that a custom similar to the one al- 
leo-ed in the present case could not 
be proved- upon the mere production 
and proof of a number of sale deeds. 
It is unfortunate that in the report of 
that case the actual number of ^1«- 
deeds produced is not given. All that 
is stated in the judgment of the learn- 
ed Chief Justice is that instances ot 
sales were given in evidence ^ 

number of documents were produced 
in w’hich apparently not only the fab- 
rics of the houses but the grounds also 
upon Avhich they stood was the sub- 
iea of the sale. This decision is of 
course binding upon me, but the ca^ 
before me is clearly distingmshed from 
this Full Bench decision. There tne 
only evidence adduced to prove the- 
custom was a number of ^le 
and no evidence was tendered to show 
that the zamindars of the village ei- 
ther acquiesced or even knew of suen 
sales. In the present case there is 
abundant evidence to show that the 
zamindars were fully aware that such 
sales were made and did not mter^re 
because they were aware that they haa 

no power to interfere. 

In my judgment each case must be 

decided upon the evidence ^cJ:uaUy 
tendered in that particular ^se. It ^7 
be that the production of 40 r 

in one case might 

ficient evidence to estabhsh a cus^^ 
y-hereas the production of . a 
number of deeds could not 
villa o-e legally estabhsh such a cus 
tom.'"The size of t he village, the nat^ 

S Ram Silas v. Lai Bahadur, 

5 A L J 466=1908 AWN 112 (F B). 
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of the transactions and the fact-whe- But if costs are either disallowed or no order 


ther the zamindar was or was not re- 
sident in the village are all factors 
which must be taken into account. 
The decision in 30 All 311 (3) does 
show that transfer by themselves may 
not be sufficient evidence of the exis- 
tence of a custom, but where a ques- 
tion of fact is at issue, each case 
must be decided on its own merits 
and the finding arrived at on- the evi- 
dence adduced in one case cannot be 
used to guide the decision of a kindrevi 
issue in another case, . not heard with 
it: see 1926 All 43 (4). 

In my judgment, having regard to 
the documentary evidence of transfers 
and mortgages which had taken place 
at a period before 12 years of the 
institution of the suit, the nature and 
size of the village, the admission of 
one of the appellants and the evidence 
of the zamindars and other persons, 
I am of opinion that there was legally 
sufficient evidence to prove this cus- 
tom and that being so the lov>*er ap- 
late Court was right in holding that 
the defendants had made out their de- 
fence to this claim. In the result this 
appeal is dismissed ^^’ith costs. Leave 
to appeal under the Letters Patent is 
asked for but refused. 

K.s. Appeal dismissed, 

4. Tajammul Husain v. Banwari Lai, 1926 All 

43=88 I C 752=48 All 77. 
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(Full Bench) 

THOM, iQBAii Ahmad and Rachhpal 

Singh, JJ. 

Shiam Sunder Lai and others — Plain- 
tiffs — Appellants. 

V. 

Mt. Savitri Kunwar — Defendant — 
Respondent, 

Second Appeal No. 682 of 1933, De- 
cided on 17th April 1935, from decision 
of Diet. Judge, Shahjahanpur, D/- lOth 
March 1933. 

(a) Interpretation of Statutes — Every word 
must be given its full meaning and effect. 

Every word of a statutory enactment must be 
civen its full meaning and effect. [P 725 C 1] 

(b) Civil P. C. (1908), O. 33. R 15-0. 33, 
R. 15 regulates procedure and is imperative 
and not directory. 

Order 33, K. 15, is a provision in an enact- 
ment regulating procedure. Provisions such as 
O. 33, R. 16, are imperative and not merely 

directory. [R ^25 C 1] 

(e) Civil P. C. (1908), O. 33, R. 15 —Ap- 
plication for permission to sue in forma pau- 
peris dismissed— If Court has awarded costs 
to Government and opposite party, these 
must be paid prior to filing plaint in suit — 


made as regards them, suit can be filed 
without making payment of costs of Govern- 
ment or opposite party — Costs. 

Where a plaintiff has been unsuccessful in an 
application for permission to sue in forma pau- 
peris and the Court has awarded costs to the 
Government and the opposite party in their op- 
position to the application, these costs must be 
paid prior to the filing of the plaint which com- 
mences the suit : and where the costs have 
not been paid or deposited prior to the institu- 
tion of a suit a Court is bound to dismiss the 
suit ; but where the Court in dismissing the ap- 
plication has either disallowed costs or made no 
order as to costs, he is entitled to maintain his 
suit as an ordinary litigant without making any 
payment to the Government or to the opposite 
party in respect of the costs incurred in oppos- 
ing the application : 1932 All 312, B.el on. 

[P 726 O 1; P 727 C 1] 

N. P. Asthana and Baleskwari Prasad 
— for Appellants, 

Tej Bahadur Sapru^ K, N, Katjut 
N. C. Vaish and Lakshmi Narain Gupta 
— for Respondent. 

Order of Reference. — The only point 
raised in this appeal is whether th-e 
plaintiffs not having paid the costs in- 
curred by the Government in opposing 
an application made by them to sue 
in forma pauperis were entitled to 
maintain the present suit. 

There is no doubt that before filing 
the present suit the plaintiffs did not 
pay the costs of the Government or 
of the opposite party in opposing 
their application to sue in forma pau- 
peris. The learned District Judge who 
decided the case in the lower appel- 
late Court has held that the provi- 
sions of O. 33, R. 15, Civil P. C., 
are mandatory and inasmuch as the 
plaintiffs had failed to pay the costs 
incurred by the Government or the 
opposite party the suit ought to have 
been dismissed. The learned District 
Judge felt himself bound in this mat- 
ter to follow the statement of the law 
contained in the judgment of a Bench 
of this Court in a case reported in 
1932 All 312 (1). In the course of 
that judgment their Lordships who de- 
cided the case expressed their view 
that if the provisions of O. 33, R. 15 
are not strictly complied with then the 
suit shouM be dismissed when the 
plaint is filed by the plaintiff who has 
failed to pay the costs of the Govern- 
ment or of the opposite party in op- 
posing his_ application to sue in for- 
ma pauperis. This expression of their 
view of the law by their Lordships 
who decided this case is clearly obi- 
ter . 

1. Maba’deo Sahai v. becy. of State, ~1932 All 312 

=140 I C 125=54 All 390. 
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We have heard counsel for the ap- 
pellants and for the respondents. There 
is clearly a difference of opinion in this 
^Court as to what the law is upon 
this question. In view of this differ- 
ence of opinion and in x-iew of the 
obiter dicta of a Bench of this Court 
in the case already referred to and 
further of the general importance of 
the question raised, we are of opi- 
nion that it ought to be authorita- 
tively decided by a larger Bench. In 
the circumstances xve direct that this 
case be laid before the Hon’ble Chief 
Justice for the constitution of a Full 
Bench for the decision of the ques- 
tion. 


Opinion. 

Thom, J. — The question referred to 
this Bench for decision arises out of 
plaintiffs’ appeal in a suit for redemp- 
tion. In the trial Court the plaintiffs 
succeeded. In the lo%yer appellate 
Court however the decision of the trial 
Court was reversed. The learned Sub- 
ordinate Judge whilst finding upon the 
facts in favour of the plaintiffs, dis- 
missed the suit upon the ground tl^t 
the plaintiffs had not complied ^ 7 ^h 
the provisions of O. 33, R. 15, Civil 
PC. 

Prior to the institution of the suit 
the plaintiffs had made an appucation 
praying for permission ^to sue in for- 
ma pauperis. This application was re- 
jected, but in rejecting the applica- 
tion the Court made no order as to 
costs The plaintiffs filed the present 
suit without first paying the costs in- 
curred by the defendants or the Cov- 
emment in opposing the application 
for permission to sue in f<^ma pau- 
peris. The lower appellate Court dis- 
missed the suit upon the ground that 
the payment of the costs incurred by 
the defendants and the Government m 
opposing the application to be permit- 
ted to sue in forma pauperis prior to 
the institution of the suit, was a con- 
dition precedent to the institution or 
the suit and a condition 'vith which 
the plaintiffs had not complied. The 
question referred for our decision may 
be stated as follows: 

“On a sound construction of O. 33, K. 10 
Civil PC is a plaintifi who has been unsuc- 

cessfuTin ’an appucation to be parmitted to sue 

in lorma pa^uperis and who has not 
paid the costs of the Government and tb? OPP® 
site party in their opposition to the application, 
entitled to maintain his suit as an ordinary liti- 

^^”order 33. R. 15, Civil P. C., is in 

the folloiring terms: i. * 

■■An order refusing to allow the applicant to 
sue as a pauper shall be a bar to any subsequent 


application of the like nature by him in respect 
of the same right to sue ; but the applicant' 
shall be at liberty to institute a suit in the 
ordinary manner in respect of such right, pro*! 
vided that he first pays the costs (if any) in' 
curred by the i Government and by the opposite 
party in opposing his application for leave to 
sue as a pauper.” 

One general question has been sub- 
mitted for our decision, but in fact 
two separate and distinct questions are 
involved, viz : what is the effect of 
O. 33, R. 15: (1) xi^ere costs have 
been awarded, and (2) where there has 
^en no order as to costs or where 
costs have been disallowed. By the 
terms of the reference this Bench is 
invited to decide both these questions. 

Learned counsel for the api>ellants 
contended that there has been substan- 
tial compliance with the terms of 0.33, 
R. 15 if the costs incurred by the 
Government or the opposite party in 
opposing the application to be per- 
mitted to sue in forma pauperis are 
paid at any time during the penden- 
cy of the suit and before the deci- 
sion thereof. He urged that the le- 
gislature by the provision in question 
did not intend to limit or restrict the 
right of a litigant to prosecute his 
claim in the Courts and that it would 
be contrary to the spirit of the law 
and of the enactment itself to refuse 
to entertain a suit merely because 
prior to its institution the costs of the 
Government and the opposite party 
had not been paid or deposited. 

It xvas contended, on the other hand, 
for the defendants that under O. 33. 
R 15 the payment of the costs by 
the Government or the opposite party 
was a condition precedent to the m- 
stitution of the suit and that unless 
the plaintiff had complied xvith this 
condition the Court was bound to dis- 
miss the suit and was not entitled to 
give the plaintiffs an opportunity after 
The institution of the suit of payuig 
the costs of the Government or the 
opposite party incurred in their op- 
position to the application to be al- 
lowed to sue in forma pauperis. - 

Learned counsel for the appellants 
in support of his contention relied up- 
on the decision of the Calcutta High 
Court in 14 I C 297 (2). The decision 
clearly supports the plaintiffs* conten- 
tion. We find ourselves however un- 
able to agree with the view of the 
law approved in that decision. ^ 

Quite clearly the interpretation tor 
which the appellants contend would in- 
vol ve the reading out of the provisio^n. 

2, Mrinalinee Debi v. Tinkoti Debi, (1912) 14 I 0 

297 . 
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under consideration, of th-e word “first.** 
Now it is trite law that every word 
of a statutory enactment must be gi- 
ven its full meaning and effect. It 
may be contended that it is unreason- 
able to insist that the plaintiffs should 
be denied the opportunity of deposit- 
ing the costs of the Government or the 
opposite party after the institution of 
the suit, but where the words of the 
statute are clear such considerations 
cannot justify a refusal to give effect 
to their plain meaning and intent. We 
would observe in this connection that 
O. 33, R. 15 is a provision in an en- 
iactment regulating procedure. Provi- 
sions such as O. 33, R. 15 are impe- 
rative and not merely directory. We 
refer in this connection to Maxwell on 
the Interpretation of Statutes, Edn. 6, 
p. 655. The question of the effect of 
such provisions regulating procedure 
was considered in a recent case in the 
Privy Council: 1935 PCS (3). In that 
case it was decided that an appeal is 
a creature of statute and unless the 
statutory conditions as to the filing 
of appeals are fulfilled no jurisdiction 
is given to any Court of justice to 
entertain them. Where the statute pro- 
vided that an appeal would only lie by 
leave granted by the trial Court and 
that the said leave was not to be 
granted unless the costs in the trial 
Court shall have been paid in such 
Court or shall have been deposited 
therein or in the Court to which the 
appeal was being taken, and the trial 
Court in granting leave by an over- 
sight overlooked this provision of the 
statute with the result that the costs 
of the trial Court were not paid in 
cash either in the trial Court or in 
in the appellate Court, it was held 
that the appeal was incompetent and 
the appellate Court had no jurisdiction 
to entertain it and could not allow 
the costs to be deposited at a later 
date. The principle approved in this 
decision, clearly covers the question 
which we have to decide. 

Learned counsel for the appellants 
contended that there was a clear dis- 
tinction in principle between the pro- 
visions of O. 33, R. 15 and the provi- 
sions which the Privy Council was con- 
sidering in the case above noted. He 
urged that in the latter case the sta- 
turory provision under consideration 
was to the effect that “leave to ap- 
peal .... shall not be granted unless 
and until a certain condition is com- 


3 Ohene Moore v. Akesseh Tajee, 1935 P C 5= 
153 I C 896 (PC). 


plied with,** whereas O. 33, R. 15 
merely enjoins tliat: 

“the applicant shall be at liberty to institute a 
suit in the ordinary manner . . . ... provided 
that he first pays the costs etc.** 

It is true hat in these ipsisslma 
verbal, O. 33, R. 15 does not enjoin 
that no suit shall be maintainable un- 
less the costs are first paid, but this 
distinction is of no importance. We fail 
to see any real distinction between a 
provision denying a litigant a right to 
sue imless he complies with a certain 
condition and a provision which grants 
a litigant a right to sue, provided he 
first complies with that condition. Or- 
der 33, R. 15 is to the effect that 
the litigant may sue provided he first 
pays certain costs and this must mean 
that he will not enjoy the right to 
sue unless he first pays those costs. 
No other interpretation in our judg- 
ment would do justice to the plain 
provisions of the enactment. 

Learned counsel for the appellants 
attempted to distinguish the present 
case from the one referred to above 
upon another ground. He contended 
that in the latter case the Privy Coun- 
cil was considering the right of a liti- 
gant to appeal and not the right of 
a litigant to maintain a suit. His argu- 
ment was that the right to maintain 
the suit in the Courts of justice was 

not merely a creature of statute but 

was inherent in the status of citizen- 
ship; it was a privilege of every citi- 
zen to resort to the Courts of law 

for the vindication of his rights. We 

are unable to see any real distinction, 
in principle between the right to ap- 
peal and the right to institute a suit 
when the question is one of the ef- 
fect of a statutory restriction. Learn- 
ed counsel was unable to point to any 
authority justifying the distinction 
which he attempted to draw. Further- 
more the right to institute a suit is 
just as much governed by statute as 
the right to appeal. The right to in- 
stitute a suit is governed by Ss. 9 
and 80, Civil P. C., and the right to 
appeal by S. 96. Both rights are re- 
gulated in the same statute and we 
can see no reason for placing the right 
to institute a suit upon a different 
plane from the right to prefer an ap- 
peal. 

We would observe in this connection 
that O. 33, R. 15 is not the only pro- 
vision which imposes a condition pre- 
cedent to the institution of a suit. 
There is statutory provision fo>r e.xam- 
ple that in certain instances two 
months’ notice must first be given by 
the plaintiff before he may institute 
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a suit against a public authority. This 
provision imposes a condition prece- 
dent to the institution of the suit and 
it is well settled that the provision 
must be complied with prior to the 
institution of the suit and oniission to 
comply with it cannot be rectified sub- 
sequent to the institution of the suit. 

The question we have discussed was 
considered by a Bench of this Court 
in 1932 All 312 (1). In the judgment 
in tliat case it was obsen^ed that: 

“We have already seen that the plaintiff had 
attempted to sue in forma pauperis but that his 
application had been dismissed with costs. Be- 
fore instituting the present suit he had not paid 
the costs incurred by the 'Government and by 
the opposite party in opposing his application for 
leave to sue as a pauper. The provision of O. 33, 
R. 16, Civil P. C., was imperative. The Court 
below was therefore bound to dismiss the suit as 
being barred by O. 33, R 15.” 

These observations were clearly obi- 
ter and unnecessary for the decision 
of the case. We find ourselves in full 
agreement however with the principle 
enunciated. In the result we hold that 
where a plaintiff has been unsuccess- 
ful in an application for permission to 
sue in forma pauperis and the Court 
has awarded costs to the Government 
and the opposite party in their op- 
position to the application, these costs 
must 1^ paid prior to the filing o\ 
the plaint which commences the suit 
and that where the costs liave not 
been paid or deposited prior to the 
institution of a suit a Court is bound 
to dismiss the suit. 


We now proceed to consider the 
c^uestion of the effect of O. 33, R. 15 
where there has been no order as to 
costs. In such circumstances clearly 
different considerations arise. Under 
the provision the costs which the 
plaintiff has to pay are the “costs (it 
anv) incurred by the Government and 
the opposite party.” It is conceded bv 
learned counsel for the respondents 
that the words ‘•costs incurred could 
not be interpreted and applied in their 
ordinary literal sense. It was never the 
intention of the legislature to saddle 
a plaintiff, who had filed an applica- 
tion to be permitted to sue in 
ixiuperis, with the entire costs which 
{he Government and the pPPOsite Par- 
tv might in every case incur, \\here 
the opposite party or the ^o'crnmenl 
for example incurred costs in opposing 

the application quite unreasonable m 
amount and disproportionate to the 
importance of the occasion, it 
be manifestly absurd to insist lltat be- 
fore he could institute a suit the plam- 
tiff should pay such sum in name ot 


costs. In interpreting the words “costs 
(if any) incurred,” therefore, the Court 
must insist upon some limitation. The 
question we have to decide is what 
limitation should be. 

Learned counsel for the respondent 
contended that the costs whic^ the 
plaintiff must pay before he is per- 
mitted to maintain liis suit should be 
the ordinary taxable part and party 
costs. He argued that this view was 
supported by the general scheme of 
orders. In support of this argument 
he referred to Rr. 7 and 16, O. 33. 
Under R. 16 where the applicant has 
been successful and permission to sue 
as pauper has been granted, the costs 
of the applicant shall be costs in the 
suit. There being no reference to an 
order of the Court fixing the amount 
of costs in 5. 18 learned counsel con- 
tended that it must be assumed that 
the intention of the legislature was 
that the amount payable by the plain- 
tiff* prior to the institution of the suit 
should be the amount of costs tax- 
able as between party and party. We 
are unable to accept this contention 
The question of the costs is one which 
is entirely in the discretion of the 
Court under S. 35, Civil P. C. It is 
for the Court to say upon considera- 
tion of the entire circumstances 'Whe- 
ther full costs or modified costs should 
be awarded. If the contention of lear- 
ned counsel for the respondents be ac- 
cented then the somewhat startling re- 
sult would follow that where the Court 
deemed it just and expedient to make 
no order as to costs, that is, not to 
call upon the plaintiff to pay the costs 
of the Government or the .oPP^^site 
nartv, by the operation of U. t\. 

15 the plaintiff would be mulct- 
ed in the full amount of 
taxable costs incurred ^ by the 
Government and the opposite party. 
Learned counsel for the respond^ts 
pointed out that the fee of the Gov- 
ernment Pleader in opposing the ap- 
plication to sue in forma pauperis was 
regulated by the rules of Court and 
further that so far as the costs ot 
the opposite party were ^ concerned 
there is provision regulating the tees 
chargeable by the legal Practitioners. 
But the fees payable to the Go\e^ 
ment Pleader or to legal_ practi- 

tioner are not the only costs within 

the meaning of O. 33, R. 
posing an application to sue m foma 
Ruperts the Gowrnment ^^y incur, 
^sts other than the fee of the Go%ern 

ment Pleader and would ^.rd^ 

to recover such costs under an order 
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“which he may be entitled to recover are 
not confined merely to the fee of the 
vakil or the pleader. 

There appears to be only one rea- 
sonable interpretation which can be 
placed on the provision regulating the 
costs payable by a plaintiff who ^s 
failed in an application for permission 
to sue in forma pauperis. In our judg- 
ment costs incurred must be taken as 
meaning costs incurred for which the 
plaintiff is liable. Now the plaintiff 
cannot be liable for the costs of the 
Government or the opposite party ex- 
cept by an order of the Court. As 
already obser\ed it is entirely within 
the discretion of the Court to allow 
or disallow costs and in this connec- 
tion we would observe that there is 
no real distinction between the case 
where the Court makes no order as 
to costs and where the Court speci- 
fically disallows costs. The successful 
party in a proceeding in Court is not 
entitled to call upon the unsuccessful 
party to pay his costs except under 
the order of the Court. If there is 
no order of the Court awarding the 
(Successful party his costs against the 
unsuccessful party or if costs have been 
expressly disallowed quite clearly, in 
no sense, is the unsuccessful party li- 
able for these costs. S. 35, Civil P. 
C.. is clear and specific in its terms: 

“Costs of and incident to all suits shall be in 
the discretion of the Court and the Court shall 
have full power to determine by whom or 
out of what property and to what extent such 
costs are to be paid, and to give all necessary 
directions for the purposes aforesaid.” 

\Vc can find no justification for hold- 
ing that the legislature intended by 
33, R. 15 to saddle a litigant with 
costs which the Court refused to 
-award against him in virtue of its 
powers under S. 35. Our decision is 
'therefore that where a litigant has 
’made an unsuccessful application to be 
permitted to sue in forma pauperis, 
but where the Court in dismissing the 
’application has either disallowed costs 
or made no order as to costs he is 
entitled to maintain his suit as an ordl- 
■’nary litigant without making any pay- 
ment to the Govenimcnt or to the 
opposite i^rty in respect of the costs 
incurred in opposing the application. 

TT Q Reference ansxcered. 


Official Receiver, Aligarh and others~^ 
Decree-holders — Appellants. 

v. 

Hira Lai — Judgment- debtor and 
another — Respondents. 

Letters Patent Appeal No. 73 of 1934, 
Decided on 28th February 1935, against 
judgment of Bajpai, J., D/- 26th Febru- 
ary 1934. 

(a) Limitation Act (1908), Sch. 1, Art. 182 
— Application for substitution and execution 
signed by pleader and accompanied by vaka- 
latnama — Place in vakalatnama for plea* 
deWs name left blank and no signature of 
pleader in it — It is not in accordance with 
law and does not save limitation. 

Where an application for substitution and for 
execution of decree was signed by a pleader and 
was accompanied by a vakalatnama in which 
however the place meant for the name of the 
pleader was left blank, and the vakalatnama did 
not bear any signature of the pleader showing 
that he had accepted it: 

Held’, that the application as filed had not 
been filed by a duly authorised person and was 
not in acccrdance uith law and does not save 
limitation: 1931 All 767, Foil. [P 723 C 1] 

(b) Execution — Notice of execution— Judg* 
ment'debtor not appearing — Court should 
order execution without considering possible 
objections — Such order does not operate as 
res judicata by implication — Res Judicata. 

When after notice has been issued, the judg- 
ment'debtor does nob appear and does not file 
objections, the Court is not called upon to make 
any further investigation into the matter, but 
it is its duty to order the decree to be executed. 
The order has to be passed automatically and 
there is no occasion for the Court to exercise its 
judgment as to the merits of any possible ob* 
jeebion that might have been raised if the judg- 
ment-debtor had appeared. In such circum- 
stances it is difficult to say that when the Court 
has no discretion in the matter, its order direct- 
ing the decree to be executed is an adjudication 
of the dispute between the parties which operates 
as res judicata by implication. [P 729 C 1, 2] 

(c) Limitation Act (1908), Sch. I, Art. 182 
— Defective application for substitution and 
execution — Substitution ordered ex parte — 
Subsequent execution application — Judg- 
ment-debtor can raise objection that former 
application is not according to law and does 
not save limitation. 

Where an application for substitution and 
for execution was defective in form, but the 
Court, without noticing the defects ordered sub- 
stitution and the execution to proceed and the 
judgment-debtor was absent and the proceedings 
were struck of! and another application for ex- 
ecution was filed; 

Held', that it was open to the judgment-deb- 
tor to raise the objection that the defective ap- 
plication did not save limitation as not being 
in accordance with law: S Cal 51, 1925 All 117^ 
1020 All 71 and 1921 P. C. 23. Dist. [P 729 C 2] 

Kamta Prasad — for Appellant. 

L. TF. Clarke-^iov Respondent.' 
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Judgment. — This is an appeal by the 
decree-holder arising' out of an exe- 
cution proceeding. A simple money de- 
cree "was passed on 1st August 1924, 
and an application, which was in ac- 
cordance with law, was made on 23rd 
July 1927, for execution, but had be- 
come infructuous because the decree- 
nolder was unfortunately murdered. On 
18th June 1930, an application was 
made on behalf of his three sons for 
substitution of their names and for 
execution of the decree- The applica- 
tion was signed by a pleader and was 
accompanied by a vakalatnama in 
which however the place meant for the 
name of the pleader was left blank, and 
the vakalatnama did not bear any 
signature of the pleader showing that 
he had accepted it. The facts were 
overlooked by the office, and the 
Court ordered notices to issue to the 
judgment-debtors. They did not appear 
to show cause or raise objections. The 
Court accordingly ordered that the 
names of the sons of the deceased de- 
cree-holder should be brought on the 
record in his place and that execution 
should proceed. The proceeding how- 
ever did not fructify arid the execu- 
tion case was ultimately struck off. 

On 14th November 1930, a fresh ap- 
plication for execution of the same de- 
cree was made and notice ordered to 
issue. The judgment-debtor on this oc- 
casion appeared and objected that the 
present application was barred by time 
inasmuch as the previous application 
of 18th June 1930, was not an appli- 
cation in accordance with law. The 
Courts below disallowed the objection 
on the ground that it was no longer 
oi>en to the judgment-debtor to raise 
any such plea. In second appeal a 
learned Judge of this Court has come 
to the conclusion that the judgrrient- 
debtor is not prevented from raising 
this matter. 

So far as the defect in the vakalat- 
nama is concerned, "the point is cover- 
ed by the authorities of this Court, 
namely, 19 I C 674 (1) and 
767 (2). The application as filed had 
not been filed by a duly authori'^d 
person and was not in accordance witn 

la^^' . . j. 

The only quesrtion that remains for 
consideration is whether it is open t^o 
the judgment-debtor to raise this ob- 
jection now when he failed to appear 
on the previous occasion. Four cases 
have been referred to in this connec - 

1. Muhammad All Khan v. Saktu, (1913) 19 T C 

2. Chitta V. Jafo, 1931 All 707=132 I C 666. 


tion. The case of 8 .Cal 51 (3) was 
a case under the corresponding section 
of Act 9 of 1871, but in that case, 
as pointed out by their Lordships of 
the Privy Council at p. 60, the at- 
tachment of the property in pursuance 
of the order in execution was con- 
tinuing and the judgment-debtor had 
consented to such continuance. The 
second application was to give effect 
to that continuing attachment. Ac- 
cordingly it was laid down that the 
judgment-debtor w'as estopped from 
contesting that the attachment itself 
w^as invalid because the order for at- 
tachment had been made on an ap- 
plication which itself had been- bai*red 
by time. The case is accordingly clear- 
ly distinguishable. Similarly the case 
of 1925 All 117 (4) was a case where 
the Court had actually ordered the 
substitution of the name of the trans- 
feree of the decree-holder, and it was 
held that at a subsequent stage the 
judgment -debt or could not be allowed' 
to say that the order directing substi- 
tution of names w^as invalid because 
no valid transfer had In fact taken 
place. There the judgment-debtor was 
impugning the validity of the order 
directing substitution of names itself. 
Again in the case of 1926 All 71 (5) 
the order passed for execution was 
fully carried out and the platforms 
which the decree-holder wanted to- 
have demolished was actually demo- 
lished by the Amin of the Court m 
pursuance of the order. The judgment- 
debtor was therefore not allowed to- 
come up at a later stage and clara 
compensation on the ground that the 
previous application on which the or- 
der had been made was defective. 


In the case of 1921 P C 23 (6)^ 
/hen notice was issued to show cause 
;hy the applicant should not be 
►rought on the record as an assignee 
i a partially executed decree, the 
Lidgment-debtors appeared, denied the 
ssignment and objected that the 
ight to execute the decree was barred 
y limitation and also questioned the 
ability of certain properties to attach- 
lent. These objections were overrul^^ 
he assignment was recognised and the 
ecree-holder was allowed to execute 
he decree and was given permission to 


iQDgal Pershad Dichit v. Girja Kant Lahiri- 
L882) 8 Cal 51=8 I A 123=4 Sat 248 (P 0). 
>warka Das v. Mohamed AshfaquJlah, 

.11 117=80 I O 722=47 All 86. 

)ip Prakash v. Dwarka Prasad, 1926 All 71 — 

0 1 C 83=48 All 201. . , p. 

laja of Ramnad V. Velusami Tevar, 1921. ir 

2 23=69 I C 660=48 1 A 45 (P C). 
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file a fresh application for attachment. 
After the order had become final and 
attachment of some properties was 
made, the judgment-debtor objected 
that the execution was barred by time. 
Their Lordships of the Privy Council 
overruling the Indian Court held that 
it was no longer open to the Court 
subsequently to hold tliat execution 
was barred. 

It is noteworthy that in the last 
mentioned case the judgment-debtor 
had appeared and filed objections. The 
Court therefore had to proceed un- 
der O. 21, R. 23 (2) and had to con- 
sider the objection and make such or- 
der as it thought fit. Its order was 
therefore binding on. the judgment- 
debtor and appeared as an estoppel 
by judgment. 

None of these cases was a case 
where the judgment-debtor had not ap- 
peared and the order was passed ex 
parte. The scheme of the provisions 
of O 21, seems to be that when an 
application for execution or for taking 
a step-in-aid of execution is made, the 
the Court has to see prima facie, 
principally on the office report, whe- 
ther the application is in accordance 
^^dth law and not barred by time, and 
is not otherwise improper. In the ab- 
sence of the judgment-debtor, the 
Court not finding any apparent defect 
in the application or such defect not 
being brought to its notice, orders no- 
tice to issue to the judgment-debtor, 
under R. 22 where the application is 
made more than three years after the 
date of the decree or when it is made 
against the legal representative of a 
party. In other cases notice is not even 
issued. O. 21, R. 23, provides that 
where the person to whom notice is 
issued under the last preceding rule 
does not appear or does not show 
cause TO the satisfaction of the Court 
why the decree should not be execut- 
ed, the Court shall order the 
.the decree to be executed. It 
is therefore apparent tlrat when 
after notice lias been issued, the 
judgment-debtor does not appear and 
does not file objections, the Court is 
not called upon to make any further 
investigation into the matter, but it 
is its duty to order the decree to be 
executed. The order has to be passed 
automatically and there is no occasion 
for the Court to exercise its judgment 
’as to the merits of any possible ob- 
Ijection that might have been raised if 
the judgment-debtor had appeared. In 
Isuch circumstances it is difficult to say 
[that when the Court has no discre- 


tion in, the matter, its order diiect- 
ing the decree to be executed is an 
adjudi'cation of the dispute between the 
parties which operates as res judicata 
by implication. 

If the order directing the decree to 
be executed were continuing and were 
operative, and proceedings were being 
taken in pursuance of it, the judg- 
ment-debtor would not be allowed to- 
go behind that order and challenge ks- 
propriety when he had not appeared. 
But if the proceedings somehow or 
other terminated, it would be difficult 
to say that the ex parte order made 
by the Court at the time when the 
notice was issued or the necessary or- 
der which had to be made by tlie 
Court when he did not appear, ope- 
rates as res judicata and must be 
deemed to have finally decided that 
the application filed before the Court 
had been in every way proper and va- 
lid. In the present proceedings the judg- 
ment-debtor is not saying tliat the or- 
der for substitution of names made by 
the Court was invalid. * As a matter 
of fact under O. 22, R. 12, no ap- 
plication for substkution of names in 
an execution proceeding is at all neces- 
sary. There being no bar of limita- 
tion, it would have been open to the 
execution Court to have the defect in 
the vakalatiiama rectified and order 
substitution forthivith. But what the 
judgment-debtor now objects to is that 
the defective application which had 
been made on 18th June 1930, can- 
not serve as a fresh start- 
ing point for purposes of limita- 
tion. ' He does not challenge the 
order directing substitution of names, 
but urges that the application on! 
which the order was made not being 
in accordance with law does not save 
limitation. We find it difficult to hold 
that the judgment-debtor in this 
fresh proceeding is barred from rais- 
ing this objection. The view taken by 
the learned Judge is correct. We ac- 
cordingly dismiss this appeal with 
costs. 

K.s. Appeal dismissed. 
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Mt. Dhanpatti — Appellant. 
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Badri Singh — Respondent. 

Letters Patent Appeal No. 6l of 1934^ 
Decided on 18th March 1935. against 
the Judgment of Niamatullah, J. 

{•) U. P. Land Revenue Act (3 of 1901), 
126 — Sir land of one co*sharer placed in 
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■share allotted to another on partition — Ex- 
^proprietary tenancy arises. 

In partition under the former Revenue Act 
and under the present Revenue Act, Act 3 of 
1901, S. 126, there is a provision that when sir 
land of one co-sharer is placed in the share al- 
>lotted to another then an ex- proprietary tenancy 
arises. [P ’'32 C 2 ] 

(b) Evidence Act (1872), S. 93 — Language 
•of document plain and not ambiguous — 
Other evidence is not admissible to show 
'that different intention was meant. 

Per Sulaiman, C. J . — Where the language of 
a document is plain and there is no ambiguity 
in it, it is not permissible to produce other evi- 
dence to show that there was a different inten- 
tion on the part of the transferor. [P C 1] 

(c) Agra Tenancy Act, S, 14 (2) — Proprie- 
tary Interest — Sir land —Transfer of sir land 
— Proprietary interest passes— Sale exempt- 
ing transfer of sir land — Proprietary rights 
•do not pass. 

When there is a transfer of sir lands the pro- 
prietary interest in such lands passes. But 
when there is a sale-deed which exempts the 
transfer of sic lauds, the proprietary rights in 
such lands do not pass. IP 734 C 1] 

(d) Deed — Construction — Subsequent con- 
duct cannot be taken into account. 

So far as the interpretation of a document is 
concerned the subsequent conduct cannot be 
'taken into account! 1917 P C 207 and 22 All 
Pel on. CP 734 C 1] 

Haribans Sakai — for Appellants. 

A. P. Pandey — for Respondents. 

Bennet, J. — This is a Letters Patent 
appeal by the defendants against the 
judgment of a learned Single Judge 
of this Court dismissing their appeal. 
The defendants have lost their case 
throughout. The case began as a suit 
in the Court of the Assistant Collector 
for enhancement of rent. The plaint 
set out that the plaintiffs arc the re- 
corded zamindars of the whole village 
of mauza Alupur and that the defen- 
dants are exproprietary tenants in the 
village of an area of 21.71 acres con- 
sisting of 64 plots; that the former 
rent of the land was Rs. 47-1-8 and 
•enhancement is asked. The defence 
was that the relation of landlord ana 
tenant did not exist between the par- 
ties. and that Bandlian Singh, hus- 
band of Mt. Dhanpatti, defendant 1, 
and his brother sold their zamindan 
properly under different sale deeds, but 
the sir plots, grove, house, pond and 
pasture were excluded from the sale 
deeds and the vendors remained in 
possession and occupation of these 
items of property as absolute owners 
and that the vendors remained m P 9 S- 
session of the sir plots- as haqiat 
muiafarriqa” and continued to pay the 
revenue according to their propor- 
tionate shares entered in the khetvat, 


and that the €ntry in the villag’e pa- 
pers was wrong, meaning apparently 
the entp^ of the defendants in the- 
khatauni as exproprietary tenants of 
the numbers in suit. It is to be noted 
that the defendants are not entered 
in the khewat for “haqiat mutafar- 
riqa” or in any capacity whatever. The 
Revenue Court referred an issue to the 
civil Court as to whether the defen- 
dants have proprietary rights in the 
land in question, and the Munsif de- 
cided that they have not, and the Re- 
venue Court therefore decreed en- 
hancement from Rs. 40-7-6 to Rupees 
50-9-6. The defendants appealed on 
the ground that they were holders of 
the proprietary rights in the sir land, 
and the lower appellate Court on an 
interpretation of the sale deeds in 
question held that this was not so and 
that the defendants were exproprietary 
tenants of the land in dispute. The 
sale deeds in question are as follows: 

On 19th December 1879, Bandhan 
Singh, the husband of defen- 
dant 1, sold a two-annas share 
for Rs. 2,000 in favour of Batuk Da- 
yal, and also on the same day sola 
a one-anna share in favour of Ram- 
sarup for Rs. 1,000. In each of these 
sale deeds it was stated that the sale 
was made: 

nlaiva araziat sir wo bagh wo ‘niakanat 
kunah khud too polihri wo charagah inaweshian. 

There is no clear finding as to what 
entry was made in the village papers 
subsequent to 1879 but presumably 
Bandhan Singh and his brother re- 
mained entered as holders of sir in 
the khatauni as they liad still one 
anna zamindari share m the village. 
On 16th February 1890. Bandhan Smgh 
and his brother executed a sale deed 
of their remaining one-anna share in 
favour of Hira Lai, the predecessor of 
the plaintiffs. In this sale deed it was 


stated : , , . 

Jis qadar arazi sir eh anna hissa mai^za 

Alnpnr zila Benares Pargana Kara viooatya 
me ham mugir ha waqai hai us par ham wtiqir 
batatir asavii saqetul milhiathe qatiz rahengs 
awr lagan ushe viutahiq lagan mundarjan 
jantabandi he jo us waqt arazi sir par qaetn hat 
liamesha dia harenge. 

After this the plaintiffs rely on ^^n 
entry of 2nd July 1894, in regard to 
a contested case for correction or 
jamabandi against Bandhan Singh ,in 
w^hich there w^as an entry of expropne- 
tary tenancy. Plaintiffs further rely on 
a khatauni which is produced oD^e 
year 1307 Fasli. corresponding'to isy^- 
1900 ’Which shows Bandhan Singh as 
exproprietary tenant of the numbers in 

suit. On 31st - March 1914, Bandhan. 



1935 

Singh executed a deed of relinquish- 
ment m which he set out that he was 
the exproprietary tenant of 26.49 acres 
at a rent of Rs. 58 and that he re- 
linquished in favour of Hira Lai 4.17 
acres of this exproprietarv’ tenancy, 
the rent of which was Rs. 10-6-0. The 
numbers were not mentioned in this 
deed of relinquishment. The situation 
therefore was that the entries were of 
the defendants as exproprietar\' te- 
nants. It is admitted that the defen- 
dants were making payments to the 
plaintiffs’ predecessor to the extent of 
Rs. 47-1-8 per annum. The defendants 
alleged that this payment was made as 
their corresponding share of land re- 
venue and the plaintiffs alleged that 
it was made as exproprietary tenancy 
rent. The learned Single Judge of this 
•Court considered that the effect of the 
first two sale deeds of 1879 was to 
exempt the proprietary interests of 
Bandhan Singh and his brother in 
the sir plots and that the sale deed 
•of 16th February 1890 by which the 
sir plots were not exempted trans- 
ferred not only the one anna share 
sold but also whatever proprietary* 
rights the vendors had in all sir num- 
bers. It will thus be seen that this 
A^ew was materially different from the 
view of the lower appellate Court, 
which was that the first two sale deeds 
transferred the proprietary rights in 
the two annas and one anna sold and 
the rights which remained and were 
reserved in the sir were only the sir 
rights, tliat is the right to hold the 
land in cultivation as sir. and that all 
those sir rights then appertained to 
the one anna share which remained 
with Bandhan Singh, and his brother. 

On this view the sale deed of the 
one anna sliarc on 16th February 1890 
naturally transferred all the proprie- 
tary'^ rights which were in the vendors 
and only the exproprietary rights re- 
mained in the vendors. Some argument 
Avas made on the strength of fl900» 
A C 260 (1), that subsequent conduct 
of the parties would not be admissible 
in the present case. In that case the 
plaintiff brought a suit on an inden- 
ture between the defendant company* 
and the plaintiff and claimed that un- 
der the terms of that indenture the 
defendant company was bound to make 
certain pay'ments. The defendant com- 
pany* desired to prove that as a mat- 
ter of fact for 40 years they had not 
been making those particular pay- 

1 North Puastern Railway v. Hastings. (1900) A 
’ C 2C0=G9 L J Ch 61G=S2 L T 429=16 T L R 
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ments. Evidence to prove that was ex- 
cluded as the Court held that the 
terms of the indenture^ were clear and 
unambiguous. The claim therefore is 
made that in the present case the sale 
deeds in question are clear and .un- 
ambiguous and evidence of subsequent 
conduct should be excluded. In the 
present case the plaintiffs do not 
sue on the deed in ques- 
tion as the deed does not set 
out in what numbers the exproprie- 
tary tenancy arose but the plaintiff's 
sue the defendants as their tenants, 
and the issue is whether the defen- 
dants are tenants or proprietors. On 
that issue it is relevant for the plain- 
tiffs to prove that the defendants have 
been pay*ing them rent and that they^ 
are entered in the village papers as 
exproprietary tenants. The cases are 
not at all parallel and it is not clear 
that the principle of the ruling would 
apply in the present case. The next 

question is whether the lower appel- 
late Court is correct in its interpre- 
tation of these deeds. The question 
is not free from difficulty because the 
language used by* the deeds was nor 
clear. It is no doubt open to a pro- 
prietor in a mahal to make a sale of 
a one anna or a two annas share and 
to exempt his proprietary interest in 
certain plots in the village. To do so 
he might specify those plots and say 
“Sell a two anna share, but I except 
plots numbers so and so and so and 
so.” It is however also possible for 
a proprietor to sell a two anna share 
and retain a certain share in the vil- 
lage and then make a provision that 
all his sir plots should remain in his 
possession as sir. In that case it is 
not quite so easy* to see what pre- 
cise language he should use and the 
expression “with tlie exception of sir 

land” may* well be taken to mean that 
that was his intention. Some difficulty'- 
no doubt arises from the fact that 
along with the sir lands he mentions 
other matters such as the house and 
the grove and the pond and in one 
case the pasture. He may clearly have 
meant that in regard to the grove and 
the house and the pond his proprie- 
tary* interest in these matters would 
not pass. Again he may well have 
meant merely* that the grove would 
remain as a zamindar’s grove in his 
possession. We do not know in the 
present case whether the grove was 
or was not his sir land. As regards 
the house, he may have merely intend- 
ed that he should retain it as a pro- 
prietor’s house .and he nutv Itave been 
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indifferent as to whether the purchaser 
would or would not have an undivided 
share in the site. 

The cases of the pond and the pas- 
ture are also not particularly clear and 
all that he may have intended to say 
was that he would liave a right as 
a zamindar to use the water of the 
pond for irrigation and also the pas- 
ture for his cattle or to obtain a share 
of what sums were charged by the 
zamindar for pasturing cattle. His chief 
interest in the two deeds of 1879 was 
to retain the land as his sir, so that 
it remained in his cultivation as a pro- 
prietor, and would go into his kura 
if there was a partition in the Reve- 
nue Court. The suggestion of coun- 
sel for appellant that he was interest- 
ed in the rather abstruse legal con- 
ception of also retaining his undivided 
three annas share as well as his un- 
divided one anna share in these num- 
bers seems farfetched. If this was 
what the words, “alawa arazi sir” 
meant, it would not follow that he 
would retain sir rights in these num.- 
bers. Yet from his point of view this 
must have been of much greater im- 
portance. The defendants relied on an- 
other point that on 31st January 1890 
thev had sold two bighas odd of sir 
land for Rs. 250 and subsequently in 
1892 there had been deeds of mortr 
gage by them of their sir plots. Had 
they disposed of a large quantity of 
their sir in this manner it would have 
been some indication of what was 
meant by the different deeds, but the 
amount transferred was small in pro- 
portion to the property with which we 
are concerned. The only deed of 31st 
Januar>^ 1890 was prior to the sale of 
the one anna share to the plaintiffs’ 
predecessor on 16th February 1890, and 
therefore it does not appear to affect 
the interpretation of that sale deed. 

At the most that sale deed of 31st 
January 1890 appears to be a transfer 
of particular plots and at the time 
Bandhan Singh and his brother were 
owners of a share in the mahal ana 
if they desired to transfer particular 
plots which were in their possession 
they had as much or as little tight 
to do so before executing the deeds 
of 1879 as after executing them. Re- 
ference has been made to a ruling ot 
this Court reported in 18 All 121 (2). 

In that case the plaintiffs were pur- 
chasers from the defendants of 
fourteen annas out of a sixteen 
annas share in the mahal and subse- 

2. Bhawani Prasad v. Ghulam Muhammad, 

(1996) 18 All 121=189G AWN 12, 
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quently the plaintiffs sued the repre- 
sentatives of their ^ vendor for joint 
proprietary possession of a certain 
grove and for damages of fruit ap- 
propriated by the defendants. The de- 
fendants pleaded that the land in suit 
was their sir and that the suit was 
not cognizable by a civil Court. The 
Munsif held that the suit was not 
cognizable by the civil Court. The Dis- 
trict Judge held that the defendants 
were either proprietors or exproprie- 
tary tenants and that the civil Court 
had no jurisdiction. The plaintiffs ap- 
pealed to the High Court and the 
High Court held that the defendants 
who had retained the two annas share 
must be taken to be exproprietary te- 
nants and that S. 7 of Act 12 of 1881 
would apply even where the whole 
share of the zamindar had not been 
sold. The Board of Revenue had ta- 
ken the other view and it held that 
the language of that section showed 
tiiat the whole share must be^ sold. 
The High Court appeared in this rul- 
ing to have considered that if the view 
of the Board of Revenue prevailed the 
vendor would be reduced to a 
unfortunate position and that he might 
lose all his sir and not obtain any 
exproprietary tenancy as long as he 
kept a small portion. It was suggest- 
ed that this would arise on a parti- 
tion. This is incorrect. In partition un- 
der the former Revenue Act and under 
the present Revenue Act, Act 3 ot 
1901, S. 126, there is a provision that 
when sir land of one cosharer is placed 
in the share allotted to another ^h^ 
an e.xproprietary tenancy arises. Thel 
basis of the ruling therefore was m- 
correct. In any case the ruling was 
eiven in the year 1895 and cannot have 
been in the minds of the parties at 
the time these sale deeds were exe- 
cuted in 1879 and in 1890. It is to 
be noted that under the law as it stood 
under S. 7 of Act 12 of 1881 there 
was no clause that the sale of a part 
of the proprietary interest would in- 
volve an exproprietary tenancy arising* 
in a part of the sir land which per-: 
tained to the share sold. Such a clause 
was introduced into the Tenancy Act 
of 1902 and into the Tenancy Act ot 

1926. 

It is however a matter of doubt as 
to what exactly is meant by the e^ 
pression in those Acts, e. g., in Act 
3 of 1926. S. 14 (2): “So muchot^ 

his sir as appertains or co^esponds^ 

to such part of his share. It is quite . 
possible to hold the, view that unle^ 
the sir which is retained by a vendor 
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exceeds the area of the mahal pro- 
portionate to the share which remains 
with him none of his sir can be said 
to appertain or correspond to the 
share sold. I consider that in the pre- 
sent case the defendants have failed 
to prove that the deeds clearly allow- 
ed them to retain any proprietary 
rights in the numbers in suit. It ap- 
pears to me that by the earlier deeds 
their proprietary rights in the two 
annas and one anna shares sold were 
entirely disposed of and that in the 
remaining deeds of a one anna sale 
the remaining proprietary rights of the 
defendants were transferred. The ex- 
proprietary rights in these numbers in 
suit therefore arose with the sale of 
16th February 1890. The parties have 
all along treated the deeds in this 
manner and the evidence apparently 
clearly proves that the defendants are 
no more tl^n exproprietary tenants. 
Under the circumstances the lower ap- 
pellate Court was correct in decreeing 
the suit for enhancement of rent. I 
would therefore dismiss the Letters Pa- 
tent Appeal with costs. 

Sulaiman, C. J. — I concur with die 
conclusion of my learned brother 
though for a slightly different reason. 
If the question had arisen under the 
new Tenancy Act, the matter would 
been simpler because not only S. 14 
(2) makes it clear that exproprietary 
rights accrue even when only a part 
of a share of a landlord in a mahal 
is sold, but S. 3 makes a clear dis- 
tinction between “sir” which is defined 
as land recorded as sir and “sir rights,” 
which are defined as the sum of all 
the special rights conferred on the sir 
holder. Furthermore, there is a dis- 
tinction drawn between “sir right” and 
“sir” in S. 7, Agra Tenancy Act. 

But the sale deed which has to be 
interpreted is of the year 1879. On 
the view which was at one time held 
by the Board of Revenue that no ex- 
proprietary rights accrued on the sale 
of a part of the share only, it can 
be contended with force that when a 
person owns a four annas share in a 
mahal and has certain sir lands ap- 
pertaining thereto, and he^ then sells 
three annas share, he retains his za- 
mindari share to the extent of one 
anna and all the sir rights which he 
held before in the lands but these 
would now appertain to this one anna. 
The result would then be that when 
he sells his entire one anna his sir 
rights disappear automatically. On the 
other hand, on the view which was ex- 
pressed by this High Court in 18 All 
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121 (2) which I think has been sub- 
^quently adopted by the legislature, 
it was open to a person to acquire 
exproprietary rights even though he 
held a fractional share in the mahal. 
It is wholly unnecessary'' to consider 
whether this view was sound or un- 
sound, but there is no doubt that this 
was the view held by this Court. On 
that view it would follow that a per- 
son could acquire e.xproprietary'^ rights 
if he sold three annas out of four 
annas share which he held, and it was 
therefore equally obvious that he could 
very'^ well exempt from the sale any 
specific plots of land which were held 
by him as sir lands, with the result 
that he would not onlv have the cul- 
tivatory rights in these plots, but he 
would also have exproprietary rights 
in those plots, and not be compelled 
to claim exproprietary rights only 
when the remaining share is sold. It 
this Avere not the law, he would get 
a smaller share in the sir plots at 
the time of the partition, for less 
would appertain to one anna than to 
three annas. 


i\o\v unaer the sale deeds of 1879. 
three annas share in all were trans- 
ferred and there was an express excep- 
tion made as regards the sir lands 
( ^raziat sir ’) the residential house. 

AV€lI, the ts^Tik, End in one CEse the 
pasture lands also. The w'^ords “with 
the exception of sir lands” can have 
only one meaning, namely, that the 

not to affect the propertv 
which could be described as sir lands 
Now, even in Act 18 of 1873 which 
was then in force, “sir land” -was de- 
hned as land recorded as sir or con- 
tinuously held for 12 years or recog- 
nised by village custom as the spe- 
cial holding of the cosharer. The 
words “sir land” mean the land itself 
and not merely the sir holder’s rights 
narnelv’, the holding of possession only! 
If therefore the sale deed expressly 
stated that the sir lands w'ere excepted. 
It m^nt that all the rights w’hich were 
capable of transfer in those lands 
were exempted from the sale. The po- 
sition as regards the sir lands \vas 
e.xactly the same as tliat in respect 
ot the share in the house, the well 
the grove and the tank and the pas- 
ture lands. The vendor’s shares in 
these properties could never pass to 

It has been suggested that there was 
some ambiguity in the document and 
therefore extraneous evidence was ad- 
missible to show the real intention of 
the parties and to establish what pro- 
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perty was being sold. In my opinion, 
jthis is not the correct law. If there is 
Uny patent ambiguity in the document 
: itself, then extraneous evidence is al- 
together forbidden under S. 93, Evi- 
dence Act. It seems to me that where 
jthe language of a document is plain 
and there is no ambiguity in it, it 
is not permissible to produce other 
levidence to show that there was a dif- 
ferent intention on the part of the 
transferor. The words “sir lands’ are 
not in the least ambiguous and therefore 
fresh evidence cannot be allowed to 
show that sir lands were not meant 
but sir rights were meant. 

The cases of 7 All 633 (3), 12 All 
426 (41 and 1924 All 447 (5),* are au- 
thorities for the proposition that when 
there is a transfer of sir lands the 
proprietary interest in such lands 
passes. It follows that when there is 
a sale deed which exempts the transfer 
of sir lands, the proprietary rights in 
such lands do not pass. I am there- 
fore of the opinion that the view ta- 
ken bv the learned Judge of this 
Court that the proprietary interest in 
the plots held as sir lands by the ven- 
dor in 1879 were not transferred by 
the sale deed ‘of that year, is correct. 

The next question is whether the 
subsequent conduct of the parties can 
be taken into account. It now seems 
to be well established that so far as 
the interpretation of a document is 
concerned, the subsequent conduct 
cannot be taken into account: see 1917 
P C 207 (6;, but the surrounding cir- 
cumstances can certainly be taken in- 
to account: 22 All 149 (7). Now m 
the sale deed of 1890 the vendor pur- 
ported to transfer his remaining one 
anna share, .^s regards the sir laiids 
he expressly said that his sir rights 
appertaining to the one anna ^ share 
would pass. He exempted his inter^t 
in the house and the well from the 
sale. But he did not expressly say that 
his other sir rights would remain in- 
tact and would not he 
is this omission which lias been 
.ource of a good deal of trouble. The 
fact however remains that he does not 
appear to have as serted hi s rights ^ 

3 ? Sital Prasad v.' Amtul Bibi, (1885) 7 All 633— 
i slmarrii^.^Doif Muhammad, (1890) 12 All 
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proprietor of these isolated plots and 
does not appear to have been 
any steps to have them recorded as 
miscellaneous properties belonging to 
him as proprietor. ‘On the other hand, 
it appears that he allowed his name 
to be entered by the Revenue Court 
as an exproprietary tenant in respect 
of the entire area which had been his 
sir lands. It might well be that the 
Revenue Court following the opinion, 
expressed by the Board of Revenue 
took the view that by the first two 
sale deeds he had not lost his sir 
rights in any plot at all and that he 
became an exproprietary tenant in res^ 
pect of the entire sir lands when the 
sale deed of 1890 was executed by 
him; and it was on that account 
they recorded him as an exi>ropne- 
tary tenant. The same vendor m 1914 
clearly admitted that he was an ex- 
prietary tenant in respect of the en- 
tire area out of which he sold 4.7W 
acres. The reduction in the rent then 
was also calculated on the basis or 
the entire area of his expropnetary 

tenancy. 

No doubt the subsequent admission 
made by him is not conclusive and 
is not irrebuttable, and it is open to 
him to explain away his admission, it 
is also quite clear that it does not 
operate as an estoppel agam^ him^ 
But the fact remains that for the last 
40 years he has been recorded as an 
exproprietary tenant of these 
The whole history of the events that 
have passed during this long rnte^al 
is not before us. Indeed, there is one 
litigation between the present plain- 
tiff and the widow Mt. Rarnkali m res- 
pect of exproprietary 

there is a strong indication that the 
principal sale deed of 1890 was m 
question and was interpreted. There 
are no doubt certain passages which 
indicate that Mt. RamkaU was the pre- 
decessor of the present defenc^nts but 
the pleadings which would chnch the 
matter are not before us. The lact 
remains that the defendant has mere- 
Iv tried to rebut the presumption aris- 
ing frmn the admission of 1914 by the 
fact that in the year 1879 her pre^ 
decessor did not transfer her proprie 
tarv interest in the three annas share. 
T^t is not in itself suffiaent to show 
that • she had really not lost her pr 
prietary interest in the plots by 19^; 
The claim put fonvard by the det^ 

S?t if obviously a stale one wh^ch., 
she and her predecessor had^ not as . 
serte^for at least two generations ^d-. 
it wnnot be said therefore that she 
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has discharged the burden of proof 
which lay upon her on account of the 
previous admission of Bandhan. I ac- 
cordingly concur with the order pro- 
posed. 

K S. Appeal dismissed. 
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Niamatullah & Rachhpal Sikgh, JJ. 
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Civil Revn. No. 105 of 193-t, Decided 
on 28th March 1935, from decision of 
Dist, Judge, Budaun, D/- 19th January 


Succession Act (19251, S. 379— Deposit of 
sum equal to fee payable on succession cer- 
tificate is not court-fee on application for 
succession certificate — Test of pauperisni is 
to see whether applicant can pay court-fee 
on application and not sum to be deposited 

—Civil P. C. (1908). O. 33, R. 1. 

The deposit under S. 379, Succession Act, of a 
sum equal to the fee payable on a succession 
certificate cannot be considered to be court-fee 
payable on the application for a succepion cer- 
tificate (which corresponds to a plaint in a suit). 
This deposit is made necessary to ensure pay- 
ment of Court fee when the succession certifi- 
cate is to be issued. As a matter of fact, the 
Court-fee on such certificate is payable under 
the Court-fees Act, Sch. 1, Ait. 12, and is P^id 
when the certificate is issued, i. e. after the 
termination of the proceedings under the Suc- 
cession Act. The test of pauperism laid down 
by the Explanation to R. 1, O. 33. Civil P. C., 
is therefore not that the applicants have no 

means of paying the sum required to be depo- 
sited under S. 379, Succession Act. but that 
they have no means of paying the court-fee on 
the application for a succession certificate, that 
is, a trifling amount of eight 18 Bom 

237, <36 C 1 } 

G. S. Fathak—iov Applicant. 

Shiva Prasad Sinha for Opposite 


Party. 

Order. — This revision raises a ques- 
tion of a somewhat unusual charairter. 
The applicants applied in the Court 
of the District Judge, Budaun, for a 
succession certificate in respect of 
debts due to their deceased mother, 
Mehdi Begum. It was stated in the 
application that the petitioners were 
paupers and had no funds to pay the 
fee prescribed for the grant of a cer- 
tificate for collection of the debts of 
the deceased. In effect, the applicants 
prayed that they be exempted from 
the rule contained in S. 379, Succes- 
sion Act, which requires the deposit 
of a sum equal to the fee payable un- 
der the Court-fees Act, in respect of 
the certificate on an application be- 


ing made therefor. The learned Disi- 
trict Judge dismissed the application 
holding that the provisions of the Civil 
Procedure Code, relating to suits and 
appeals in forma pau{>eris do not apply 
to proceedings for grant of a sucoes* 
sion certificate under the Indian Suc- 
cession Act. The order of the learned 
District Judge is challenged in revi- 
sion. 

It is argued, on the authority of 
S. 141, Civil P. C., that the procedure- 
prescribed by the Code of Civil Pro- 
cedure for suits is applicable to alli 
proceedings in any Court of civil juris- 
diction and that therefore O. 33, which 
provides for pauF>er suits, is applic- 
able to applications for grant of suc- 
cession certificates. Assuming that. 
S. 141, Civil P. C., makes ev€i*y part 
of the Code applicable to proceedings 
in a Court of civil jurisdiction, it seems 
to me that there is an insurmount- 
able difficulty in acceding to the pra- 
yer of the applicants. O. 33, R. 1 ,. 
provides that, subject to certain pro- 
visions, any suit may be instituted by 
a pauper. The explanation appended 
to that rule defines a paupver as a 
person who 

is not possessed of sufficient means to enable 
him to pay the fee prescribed by law for the 
plaint in such suit, or where no such fee is pre- 
scribed, when he is not entitled to property 
worth Bs. 100 other than his necessary appareli 
and the subject-matter of the suit. 

Assuming that proceedings for grant 
of a succession certificate can be taken 
to be a suit under O. 33, read with 
S. 141, the application for a succession 
certificate is the plaint. The applicants- 
can be considered to be paupers only 
if they are not possessed of sufficient 
means to enable them to pay the fee 
prescribed by law for the application 
for succession certificate. In other 
words, unless they can show that they 
were not possessed of even 8 annas, 
thev cannot be considered to be “pau- 

defined in the Explanation. 
Inis IS not a case in which no court - 
fee IS payable on the plaint (in this 
case the application for the certificate;) 
so that they may be treated as paupers 
because they arc not possessed of pro- 
perty worth Rs. 100. It was pointed 
out that under S. 379, Succession Act: 

every application for a certificate. . . . shall be 
accompanied by a depo.sit of a sum equal to the 
fee payable under the Court-fees Act 1870 in 
respect of the certificate ’ ’ 

and an attempt was made to argue 
that if the applicants for a succession 
ceriincate are not possessed of suffi- 
ci^ent means to enable them to deposit 
the sum equal to the prescribed Court- 
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fee, they shouM be treated as “pauper’* 
in terms of the explanation above re- 
ferred to. Reference was also made to 
O. 33, R. 8, which provides that, if 
the application for permission to sue 
-as a i>auper is granted, the plaintiff 
is not liable to pay any court-fee (other 
than fee payable for service of pro- 
cess) in respect of any petition, ap- 
pointment of a pleader or other pro- 
ceedings connected with the suit. Ac- 
cording to Sch. 1, Court-fees Act, ad 
valorem fes are payable on a number 
■of documents, including succession cer- 
tificates. It is said that once the ap- 
plicants are declared paupers, they 
will be exempt from payment of court- 
fee on the succession certificate. This 
contention may be correct; but the ini- 
tial difficulty is that the applicants can- 
not be declared paupers, unless the 
requirements of the Explanation to 
RIO. 33, are strictly fulfilled. The 
deposit under S. 379. Succession Act, 
of a sum equal to the fee payaWe 
on a succession certificate cannot be 
considered to be court-fee payable on 
the application for a succession certi- 
ficate (which corresponds to a plamt 
in a suit). This deposit is made ne- 
cessary to ensure payment of court- 
fee when the succession certifi^te is 
to be issued. As a matter of fact, 
the court-fee on such certificate is pay- 
able under the Court-fees Art, Sch. 1, 
Art. 12, and is paid when the certm- 
cate is issued, i. e., after the ternui^- 
tion of proceedings under the Indian 
Succession Act. The test of pauper- 
ism laid down by the Explanation 
to R. 1, O. 33, Civil P- C., is there- 
fore not that the applicants have no 
means of paying the sum required to 
be deposited under S. 379, Succession 
Act, but that they have no m^ns ot 
paying the court-fee on the application 
I for a succession certificate, that is, a 
'trifling amount of eight annas. 

The applicants claim as heirs of the 

deceased lady; and assuming ^ 

the purposes of succession certihca^. 
their position as heirs alone has to 
be considered and their own means 
hav-e to be disregarded, they must slmw 
that, as heirs of the deceased, they 
have no means of paymg even eight 
annas. As a matter of fact, the ap^i- 
cation for grant of a succession certi- 
ficate was stamped, as reqmred by the 
Court-fees Act. It is certainly conceiv- 
able tliat the legal representatives of 
a deceased person may not be in pos- 
session of assets equal to the value of 
the stamp payable on a mere 
cation. In an ordiaar>- case it \nll be 



difficult for an applicant for succes- 
sion certificate claiming as an heir to 
satisfy the Court that, as person re- 
presenting the estate of the deceased, 
he has no means of paying even that 
amount. 18 Bom 237 (1) was strongly 
relied upon by learned advocate for 
the applicants.' That was a case in 
which a probate had been applied for 
in forma pauperis. Sterling, J reluc- 
tantly admitted the application and 
was greatly influenced by the equities 
of the case. He observed as follows: 

I had, on a previous occasion, refused to ao* 
cept such a petition, as no precedent was in ex- 
istence for such a course being pursued, but in 
the present instance the matter was pressed up* 
on me as one of great hardship, as the deceased 
had during her lifetime filed a suit to recover 
the property in question; and 'as she was a 
Christian, that suit must now be dismissed un- 
less the applicant could obtain probate of her 
will. I therefore allowed the petition to be inr 
terpreted and affirmed gratis, so that the matter 
might be set down as a pauper petition and the 
points at issue be fully discuss^. 

The Judge then proceeded to dis- 
cuss the question whether, a person 
who has been allowed to apply for 
a probate in forma pauperis is exempt 
from payment of the court-fee pres- 
cribed for a probate, and answered it 
in the affirmative. He referred to Sec- 
tion 647, Civil P. C., (141 of the pre- 
sent Code), and applied Ch. 26 (Or- 
der 33) of the present Code. He ^en 
referred to S. 410 (0.33, R. 8), 

P. C., which exempts a person allow- 
ed to sue in forma pauperis from pay- 
ment of all court-fees, except those 
payable for service of process. The es- 
sential distinction between that ^se 
and the one before us lies m the fact 
that Sterling, J., accepted the applica- 
tion for probate as one made by a pau- 
per, which implied that permission to 
prosecute it as a pauper had already 
been granted. The reasoning which fol- 
lowed on that assumption clearly nows 
from S. 647 (now S. 141) and 
from S. 410 (now O. 33, R. 8), which 
were held to be applicable; In the pre- 
sent case, the learned District 1^“^, 
had to consider at the threshold ot 
the case whether the applicant coul 
be permitted to apply in forma 
peris. Though he has not referred to 

the Explanation to O. 33, R. ^ 

has thro\vn out the application on tne 

ground that the provisions of the 
Procedure Code, relating to 
suits do not apply such appli» 
tions, the operat ive part of his ord er. 

1. In the matter o£ the will of Dawnbsi, (1894) 

18 Bom 237. 
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•can be supported on the grounds 
herein stated. It cannot be said^ that 
he failed to exercise a jurisdiction 
vested iii him by law. 

I have so far assumed that by virtue 
•of S. 141, Civil P. C., all the provisions 
of that Code apply to proceedings for 
grant of succession certificates. There 
IS some authority against that general 
assumption. A Division Bench of this 
Court held in 1924 All 376 (2), that, 
except in so far as is expressly pro- 
vided by the Act itself, the general 
provisions of the Code of Civil Pro<^- 
durc cannot be deemed to be applic- 
able by virtue of S. 141 of the Code 
to a Court sitting as a Court ad- 
ministering the Succession Certificate 
Act. Accordingly it was held that no 
Receiver could be appointed m pro- 
ceedings taken for the grant of suc- 
cession certificates. Some legislative 
changes have taken place since this 
decision. The provisions for grant of 
succession certificates are now embodi- 
c^.d in the Indian Succession Act: and 
it may be that a different -view is now 
permissible. I express no decisive opi- 
nion on this point and prefer to rest 
tnv decision on the assumption that 
the entire Civil Procedure Code is ap- 
plicable, as is contended for by the 
applicants. As already Md, that as- 
sumption does not enable the appli- 
cants to get over the difficulty created 
bv the definition of “pauper” given, m 
the Explanation to O. 33, R- 1, Civil 

P C. 

The result is that I would dismiss 
this application with costs. 

Rachhpal Singh, J. — I agree. 

g 'Application dismissed. 

^TKanhaiya v. Kanhaiya Lai, 1924 All 376=79 
I C 363=46 All 372. 
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Bajpai, J. 

Siraj Applicant. 

V. 

Syed Haidar Hussain, Decree-holder 
;and another. Judgment-debtor — Op- 
IDOSi t0 PsLl'tjy • 

Civil Bevn. No. 578 of 1934. Decided 
on 15th January 1935, against order of 
Sm. C. C. Judge. Agra, D/- 10th Febru- 

C. (1908) O. 21 Rr 122 .nd 123 
(Rules framed by Allahabad High Courl)— 
Commissioner appointed to attach move- 
ables— He appointing supurdar without per- 
mission of Court for convenience -Act ap- 
proved by Court— Supurdar it liable. 

Previous permission of the Court is necessary 
only in the case of a guard or watchman where 

1935 A/93 & 94 


such guard ot watchman is put in special charge 
of property under R. 123, .O. 21, Civil I* O. 

Where the CommiBsloner considered that the 
appointment of supurdar as a custodian was 
most convenient and eoonominal and subnait^d 
the entire proceedings to the Court and nis 
act was approved by the Court: 

Held: that the supurdar was liable and fur- 
ther he cannot be exonerated from responsibility 
when he in definite and unambiguous^ terms 
took upon himself the position of custodian 3*°^ 
gave a solemn undertaking to produce the goods 
when recjuired by the Court: 48 All 510=96 1 C 
828=1926 All 406, Held Overruled; 1931 All 667 , 
Ref. [I* 738 0 1] 

B. N. Gurttt , — for Applicant. 

N. P. Asthana — for Opposite Party. 

Order. — The facts of this case are 
that a conditional order of attachment 
before judgment was passed in the suit 
of Hyder Husain v. Latafat Husain on 
3rd September 1932 and P^dit Ra- 
ma Shanker Tewari, a vakil of the 
Court,, was directed to attach the 
moveable goods in the shop of Latafat 
Husain. He proceeded to the spot, at- 
tached the goods and appointed one 
Sirajuddin as a supur<^r. From the 
report of the Commissioner, his evi- 
dence taken in the present proceedings 
and the document of supurdnama exe- 
cuted by Sirajuddin, it is clear that 
the latter was entrusted with the cus- 
tody of the goods in the shop of Lata- 
fat Husain and accepted the 
liability of producing them when re- 
quired by the Court. Later on he seems 
to have represented to the Court that 
he did not like to remain the custodian 
because Latafat Husain was removing 
the goods. The Court instituted an en- 
quiry into the complaint made by Si- 
rajuddin. Finally the Court ordered on 
loth February 1934 that the supurdar 
should produce the property which was 
entrusted to him, by 14th February 
1934 and in default the supurdar was 
personally liable for money-value of 
the property. 

In revision against this order it is 
contended before me that the Court 
below was wrong in making Sirajud- 
din liable because the Commissioner, 
Rama Shankar Tewari, had not obtain- 
ed the permission of the Court to ap- 
point a supurdar and therefore the 
Commissioner alone is liable. Rellaiice 
is placed on 1926 All 406 (1). That 
case undoubtedly supports the appli- 
cant because therein it was held that 
if a Commissioner in the case of move- 
able goods appoints a supurdar without 
the previous permission of the Court 
the Commissioner remains responsible 
and is not exonerated nor is the res- 

1. Badri Prasad v. Chokhey Lai, 1926 All 406= 

95 I C 828=48 All 510. 
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possibility shifted on to the supurdar. 
This case however was considered by 
a Full Bench of this Court in 1931 All 
567 (2) and definitely overruled. It was 
said that the previous permission of 
the Court is necessary only in the case 
of a guard or watchman where such 
guard or watchman is put in special 
charge of property under R. 123, O. 
21, Civil P. C. In a case like the pre- 
sent O. 21, R. 122 is applicable which 
lays down that for the safe custody 
of moveable prop>erty other than live 
stock while under attachment the at- 
jtaching officer shall, subject to ap- 
iproval by the Court, make such ar- 
'rangeinents as may be most convenient 
land economical. In. the present case 
I the Commissioner considered that the 
lappointment of Sirajuddin as a cus- 
|todian was most convenient and econo- 
mical and submitted the entire pro- 
ceedings to the Court. This act of the 
Commissioner was brought to the no- 
tice of the Court and it held good 
until disapproved. In the present case 
we have further on the record an order 
dated 17th October 1932 by which the 
learned Judge on the application of Si- 
rajuddin issued notice to the judg- 
ment-debtor and asked for explana- 
tions from the plaintiff and the Com- 
missioner. This would go to show that 
the action taken by Pandit Rama 
Shanker Tewari met with the appro- 
val of the Court. 

It was then contended relying on a 
certain statement made by Latafat Hu- 
sain that the goods of the shop had 
prior to the present attachment been 
attached in the suit of Manzoor Hu- 
sain v. Latafat Husain and as such 
the subsequent attachment was illegal. 
There is no material on the record ex- 
cept the statement contained in an ap- 
plication of Latafat Husain that the 
goods had been previously attached in 
other proceedings, and in any event Si- 
rajuddin cannot be exonerated from res- 
ponsibility when he in definite and un- 
ambiguous terms took upon himself 
the position of a custodian and gave 
a solemn undertaking to pro^ce the 
(goods when required by the Court. 1 
lam of the opinion that the order ol 
iihe Court below is right and 1 dis- 
miss this application with costs. 

S. Application dismissed. 

£ Shakir Husain v. Cbandu Lai, 1931 All 807*= 

13t I C 830 {F B). 
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Ganga Nath. J. 

Mt. Shah Jahan Begam — Defendant 
— Appellant. 

V. 

Ghulam Babani — Plaintiff — Respon- 
dent. 

Second Appeal No. 429 Of 1933, De- 
cided on 27th March 1935, from decision 
of Sub-Judge, Agra, D/- 19th December 
1932 

(a) Civil P. C. (1908), O. 43 (m) -No second 
appeal lies from order in appeal under 

O. 43(m). 

No second appeal lies from an order in an 
appeal under O. 43(m). [P 739 0 IJ 

(b) Civil P. C. (1908), Ss. 99 and 115 — 
Compromise decree — Omission to record 
compromise does not affect validity of de- 
cree. 

The omission to record the compromise is not- 
fatal to the validity of the decree passed on- 
compromise. The defect is cured by S. 99, Civil 

P. C., and consequently there is no reason for 
interference even on the revisional side. 

[P 789 0 IX 

M. H. Faruqi — for Appellant. 

M. L. Chaturvedi — for Respondent. 


Judgment. — This is a defendant’s ap- 
peal and arises out of a suit brought 
against her by the plaintiff. The par- 
ties entered into a compromise on 
which a decree was passed. The trial 

Court’s order was: 

“The parties have come to terms. Suit is- 
decreed in the terms of the compromise which, 
shall be reproduced in the decree. Costs on 
parties.” , 

Against this decree an appem ^yas• 
filed under O. 43 Cni), Civil P, O., 
by the defendant. The chief grrounds. 
taken by her in the memorandum of 
appeal were: 

“ (1) Because the learned Munsif was wrong, 
in not recording the so-called compromise and 
in not enquiring whether the compromise was 
acceptable to the appellant and (2) because the* 
so-called compromise was effected without con- 
sent of the appellant and was not binding on- 
her.” ^ . 

Th€ learned Subordinate Judge of 
Agra found that the trial Court had 
omitted to order the recording of the* 
compromise but the compromise was* 
made with the consent of the appel- 
lant. The learned Subordinate Judge- 
was of the opinion that there was no 
reason to interfere with the decree of 
the trial Court. The compromise, as a- 
matter of fact, was verified by the ap- 
pellant’s counsel^ who had full autno-^ 
rity to compromise the suit. The 
ties had taken one day’s time^ for the 
compromise and the compromise -was- 
filed the next day. The appell^t s son, 
who was living with the appellant, was- 
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Court. The learned Subordinate Judge 

has observed: Adlsop, J. 


“From the evidence on the record it is clear 
that the appellant's case in the trial Oourt was 
managed by .her own son. The son and his 
mother (the appellant) live together in Agra. 
One whole day was taken by the parties to con- 
sider the compromise, before it was filed on the 
following day.'* 

The learned Subordinate Judge was 
of the opinion that the technicaEty did 
not vitiate the compromise. The learn- 
ed Subordinate Judge recorded a find- 
ing: “I find, as a matter of fact, that 
she entered into a compromise.” A pre- 
liminary objection has been taken by 
the learned counsel for the respondenrt 
that no second appeal lies. As already 
stated, the appeal in the lower Court 
was under O. 43 (m), Civil P. C. The 
heading of the memorandum of ap- 
peal also shows that the appeal was 
filed under O. 43 (m). Civil P. C. 
S. 104 (2), Civil P. C., lays down that 
no appeal shall lie from any order 
passed in appeal under this section. It 
is evident that no second appeal lies. 
The learned counsel for the appellant 
states that the matter may be consi- 
dered on the revisional side. The ques- 
tion is whether the omission to record 
the compromise is fatal to the validity 
of the decree. The defect is cured by 
S. 99, Civil P. C., which lays down: 

“No decree shall be reversed or substantially 
varied nor shall any case be remanded in appeal 
on account of any misjoinder of parties or causes 
of action or any error, defect or irregularity in 
any proceedings in the suit, not affecting the 
merits of the case or the jurisdiction of the 
Court.’* 

As already stated, it has been found 
by the lower appellate Court that the 
compromise was entered into by the 
[appellant. The omission to record the 
' compromise docs not aftect the merits 
of the case or the jurisdiction of the 
Court. The defect therefore is cured by 
S. 99. Civil P. C.. and consequently, 
there is no reason for interference even 
on the revisional side. It is therefore, 
ordered that the appeal be dismissed 
with costs and the decree of the lower 
Court be confirmed. Permission to file 
a Letters Patent appeal is rejected. 

K.s. Appeal dismissed. 


Muhammad 

lant. 


Musa — Plaintiff — Appel- 

v. 


Qasim Husain and another — Defen- 
dants — Respondents. 


Second Appeal No. 376 of 1933, Deci- 
ded on 13th March 1935, from decision 
of First Sub-Judge, Saharanpur, D/- 9th 
December 1932, 


(«i) Evidence Act (1872), S. 115 — Estoppel 
by representation — What is necessary for its 
operation staled. 

For an estoppel by representation to come into 
operation, there must be a deception which has 
led the person claiming the estoppel to entertain 
a false belief about a question of fact and which 
has also led him on the faith of that belief to 
change his legal position : 

Held : on facts there could nob be any estopr 
pel- [P 740 C 1,2] 

(h) U. P. Land Revenue Act (3 of 1901), 
S. 233-IC — No partition taking place — 
S. 233-lC does not come into operation. 

Although an application for partition was 
made but the proceedings were afterwards 
quashed and no partition took place : 

Held : the provisions of S. 233-K of the Act 
cannot come into operation. [P 740 0 2] 

K. Masud Hasan — for Appellant. 

Akhtar Husain Khan — for Respdts. 

Judgment. — This second appeal aris- 
es out of a suit for possession; over 
certain property. It apears that the 
appellant e.Kecuted a deed of sale on 
9th January 1920, in favour of the de- 
fendants-respondents. It has been 
found as a fact by the learned Judge 
of the lower appellate Court that that 
deed of sale was intended to transfer 
and did transfer only certain property. 
It so happened that the vendor also 
mentioned in the deed of sale that he 
was the owner of certain other proper- 
ty and it is in respect of that other 
property that the suit which has given 
rise to this appeal was instituted. The 
vendees applied for mutation of the 
register not only about the property 
which is found to have been sold but 
also about this other disputed property 
which is the subject of the present ap- 
peal. Thereafter the appellant institut- 
ed the suit in order to recover posses- 
sion over this property. One of tlie de- 
fences was that the property in dis- 
pute had been included in the deed 
of sale and had been transferred by 
it. This defence was negatived by the 
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lower appeEate Court and the ap- 
peal before me has been ar^ed on the 
assumption that this finding was right. 

Another defence was that the appel- 
lant was estopped from alleging that 
the disputed property had not been 
sold. It appears that a sum of Rs. 90, 
part of the consideration for the sale 
was not paid at the time when the 
sale, took place. It was subsequently 
paid on 17th February 1921, and at 
that time the appellant executed what 
he describes as a receipt and what 
the other side claimed to be an agree- 
ment. In this document he admitted 
that the disputed proi>erty was sold 
by the deed of 9th January 1920. There 
was also an application made by the 
vendees, i. e., the respondents, for the 
partition of the property which they 
had purchased and when the question 
of their ownership arose in the parti- 
tion proceedings the appellant did not 
raise any objection. It is argued that 
the appellant’s admission in his receipt 
or agreement of 17th February 1921. 
and his failure to contest the claim of 
the respondents in the mutation pro- 
ceedings when they obtained mutation 
without any protest on his part and in 
the partition proceedings, all amount 
to estoppels by way of acquiescence 
Reliance has been placed on 1926 Lah 
650 (1). That case was decided by the 
Lahore High Court and the decision 
depended in some measure upon the 
customary law of alienation of ances- 
tral land in that province. The deci- 
sion was based, it appears, on the pro- 
visions of S. 115, Evidence Act, i. e^ 
the Court apparently intended to hold 
that there was an estoppel by^ judg- 
ment. The decision is no authority for 
the proposition which has been acted 
upon by the lower appellate Court m 
the present case. It has not been sug- 
gested that the decision in the muta- 
tion case could operate as res judicata. 
It is obvious that the decision could 
have no such effect. What the learned 
Judge of the lower appeEate Court has 
lield is that there has been an estoppel 
by representation. For such an estopi^l 
to come into operation there must be 
a deception which has led the person 
claiming- the estoppel to entertam a 
false belief abouit a question of fact and 

which has also led him on the faith Of 
that belief to change his legal position. 

In the present case the ® 

parties to the deed of sale. It has been 

held as a fact which is not now con- 
tested that the d eed of sale was evi- 

1. Bam Sarup v. Bam Sarn, 1926 Lah 650=96 
I C 915. 


Raghubir Das v. Sital Prasad 

dence of a transaction by which the 
parties intended to transfer oortain 
other property but not the property 
in suit. As the respondent was a party 
to that transaction, it is difficult to 
see how he could have be^n deceived 
about its true nature by the subse- 
quent conduct of the other party. In 
the first place it cannot be said that 
he was deceived and in the second place 
it is not even alleged that he in any 
way changed his legal position at any 
time acting on the belief that he was 
the owTier of the property. In these cir- 
cumstances no estoppel can come into 
operation against the appellant. 

A further argument has^ been raised 
that the partition proceedings prevent 
the Civil Courts from taking any action 
in this matter under the provisions of 
S. 233-K Land Revenue Act. The 
learned Judge of the lower appellate 
Court has however pointed out t^t 
although an application for partition 
was made, the proceedings were after- 
wards quashed and no partition took 
place. The provisions of S. 233-K Land 
Revenue Act can therefore not come 
operation. As it has been held 
the property was not transferred by 
the deed of sale and as I consid^ 
that no estoppel and that the suit is 
not barred by S. 233-K Land Revenue 
Act, the plaintiff is entitled to a decree 
for possession. A decree will, be pre- 
pared in terms of the relief claimed 
ajid the respondents will pay the ap- 
pellant’s costs in all Courts. 


K.s. 


Order accordingly. 
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Kendall. J. 

B. Baghuhir Das — Defendant — Ap- 
plicant. 

V. 

B. Sital Prasad and others Opposite 
Party. 

Civil Revn. No. 626 of 1934. Decided 
on 26th April 1935 against order of Sub- 
Judge, Gorakhpur, D/- 28th July 1934. 

Civil P. C. (1908), O. 23, R. J, and S- 

-Order under -High Court i« I* 

interfere in revi.ion-But if er 

not eaercUed ditcretion in judicial manner. 

High Court can interfere. 


The High Court is very reluctant to 
in revision with orders passed under O. 23, 
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But the reluctance has been in every case to 
interfere with the discretion of the Court. 
Where the Court has not observed the rule and 
has not had before it the considerations by 
which it ought to be guided it is certainly pro- 
per to exercise the revisional powers of the High 
Court: 1934 All 214; 1935 All 284 and 1918 All 
418, ExpU tP 742 C 1] 

Shiva Prasad Sinha — for Applicant. 
Muhammad Ismail — for Opposite Par- 
ties. 

Order. — This is an application for the 
revision of an appellate order passed 
by the Subordinate Judge of Gorakh- 
pur allowing^ the opposite parties to 
withdraw their suit under O. 23, R. 1, 
Civil P. C. The circumstances briefly 
are that the plaintiff opposite-parties 
had brought a suit for a declaration 
that they alone were entitled to rea- 
lise, the dues from certain shopkeepers, 
and they also claimed an injunction 
against interference with this alleged 
right. The Munsif after taking all the 
evidence and hearing arguments dis- 
missed the suit. The plaintiffs appeal- 
ed, but during the course of the ap- 
peal they made an application to be 
allowed to withdraw the suit on the 
ground that there was a formal de- 
fect, namely, that they had not claim- 
ed an alternative relief in the event 
of their being found not to be in pos- 
session of the property; and as the 
trial Court had dismissed the suit in 
accordance with the provisions of 
S. 42, Specific Relief Act, this defect 
was fatal to the suit, and therefore 
they prayed that they should be al- 
lowed to withdraw it with liberty to 
institute a fresh suit. The appellate 
Court without discussing the merits of 
the application remarked that there 
was a patent defect and that the suit 
might be withdrawn, but directed that 
costs should be paid to the respon- 
dents; and the order which I am ask- 
ed to revise is a subsequent one pass- 
ed in the following words: 

Costs of both the Courts paid to respondent. 
The plaintiff is allowed to withdraw the suit, 
with liberty to file a fresh separate suit. Appeal 
disposed of accordingly. 

There can be no doubt that per- 
mission was given because the plam- 
tiffs had claimed that the provisions 
of S. 42. Specific Relief Act, were fa- 
tal to the suit as it stood, and al- 
though the Court has not in so many 
words given this as the reason for 
permitting the suit to be ^vithdrawn, 
it is argued on behalf of the opposite 
parties that this undoubtedly was the 
reason, and that it did amount to a 
formal defect in the suit as it ori- 
einally stood. I have been referred to 


the judgment of the trial Court, which • 
has disposed of the plaintiffs* case for 
a number of reasons and only men- 
tioned S. 42, Specific Relief Act, by 
the way. There is no issue relating 
to S.42of the Act. and it -was not by 
any means the only reason the Munsif 
had for dismissing the suit. It is quite 
clear that the orders passed by the 
learned Subordinate Judge are defec- 
tive in that they do not show his 
reason for allowing the plaintiffs* ap- 
plication, He has not even described 
what the formal defect was, nor has 
he discussed the question of whether 
it was a defect that may be fatal 'to 
the suit. All he has done is to re- 
mark that there was a “patent” de- 
fect. 

In support of his order I have been 
referred to a decision of a Bench of 
this Court in 1918 All 418 (1) in which 
it was held that where a Court Imd 
given leave to the plaintiff to bring 
a fresh suit, the fact that the Court 
may have exercised, and probably did 
exercise, a wrong discretion in grant- 
ing the plaintiff’s application was not 
sufficient to bring the case within the 
purview of S. 115, Civil P. C. This 
was followed in the case of 1935 All 
284 (2). This latter Bench in following 
the earlier decision remarked that the 
earlier Bench had held that even if 
the Court below had exercised a wrong 
discretion (not merely might have 
exercised a wrong discretion) in 
granting leave to .withdraw the suit, 
the case would not come under S. 115, 
Civil P. C. In another case 1934 All 
214 (3) another Bench of this Court 
remarked that where the Court had 
exercised its discretion the order 
should not be interfered with by the 
High Court in the exercise of its re- 
visional powers. In this case the Bench 
was clearly of opinion tliat the lower 
Court had not exercised a proper dis- 
cretion. 

I cannot however find in any of these 
decisions which have been quoted on 
behalf of the opposite-parties that 
there is any authority for holding tliat 
the Court should not interfere if it 
considers that the lower Court has not 
applied its mind to the matter be- 
fore it, or in other words, has not 
exercised its discretion in a judicial 
manner. In the present case the ques- 
tion before the Court was whether the 

1. jhunku Lai v. Bisheshar Das, 1918 All 418= 

46 I C 71=40 All 612. 

2. Chiranji Lai v. Irphan Ali, 1935 All 284=153 

I C 684. 

3. Kali Ram v. Dharmon, 1934 All 214=147 I O 

441, 
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formal defect 'which undoubtedly 
existed must necessarily be fatal to 
the suit That question, the Court has 
not discussed, and does not appear to 
have considered. There is nothing to 
show why the plaintiff should not 
have applied for an amendment of his 
plaint as is frequently done in simi- 
lar suits under the Specific Relief 
Act. It is true that it was a late stage 
at which to amend the plaint, because 
the matter had already come before the 
appellate Court. But the same objec- 
tion of course applies to an applica- 
tion to withdraw the suit under R. 1, 
O. 23. It may be that the plaintiffs 
believed that the Court would not 
have granted a prayer for the amend- 
ment of the plaint, and the Court may 
also have been of that opinion. But 
if the question had been discussed 
and the Court had decided that it was 
too late a stage at which to allow 
the amendment of the plaint, it would 
also have had to consider whether it 
was not too late a stage at which 
to allow the suit to be withdrawn, and 
in fact the matter would have been 
fullv discussed and the question of 
whether R. 1, O. 23 could be pro- 
perly applied would have been satis- 
factorily decided. 

The order of the lower appellate 
Court appears to be objectionable on 
two grounds: Firstly, it is in itself de- 
fective because it docs not disclose that 
the Court has applied its mind to the 
• matter and exercised its discretion ju- 
dicially, and secondly, the order ap- 
pears to be on the face of it a wrong 
order, in that the defect referred to 
by the plaintiff in his application as 
a ground for being allowed to with- 
draw the suit need not necessarily 
have been fatal to the success of the 
suit, so that apparently the Court had 
not jurisdiction under the provisions 
of O. 23 to allow the suit to be with- 
drawn. It is true that the Court lias 
been very reluctant to interfere in revi- 
slion with orders passed under O. 23, 
R. 1. But the reluctance has been m 
ever\^ case to interfere with the dis- 
cretion of the Court. Where the Court 
has not observed the rule and lias not 
had before it the consideratmns by 
which it ought to be guided, it is cer- 
tainly proper to exercise the revisional 
powers of this Court. The fact of do- 
ing so in the present case will, so far 
as can be seen, be greatly to accele- 
rate the disposal of the litigation b^- 
ween the parties. I therefore allow the 
application with costs, set aside 
order passed by the lower appellate 


Court, and direct that the appeal be 
now readmitted to its original num- 
ber and disposed of according to law. 

K.s. Application allowed* 

A. I. R. 1935 Allahabad 742 

Ganga Nath, J. 

Ram Deo Kurmi — Plaintiff — Appel- 
lant. 

V. 

Ram Rathi and others — Defendants — 
Respondents. 

Second Appeal No. 801 of 1933, De- 
cided on 2nd April 1935, from decision 
of Second Addl. Sub- Judge, JauDpur,D/- 
28th April 1933. 

Hindu law— Father— Alienation by father 
while no son in existence — Subsequent born 
son cannot challenge it — But if son is alive 
at time of alienation, subsequent born son 
can challenge it unless alienation has been 
ratified by existing son before birth of sub* 
sequent born son — Cause of action for suit 
arises when alienee takes possession of pro- 
perty irrespective of whether suit is filed by 
son or subsequent born son. 

An alienation of joint family property made 
by a father, there being no male issue in 
tonce at the date of the alienation, is valid 
though made without legal necessity. Such an 
alienation cannot be objected to by a son born 
after the date of alienation on the ground that 
it was made without legal necessity. But the 
alienation made by a father who has sons then 
living, the alienation not being one for legal ne- 
cessity or for payment of an antecedent debt, is 
invalid if made without their consent. Such an 
alienation may be set aside not only at the in- 
stance of those sons but at tho instance of any 
son born after the date of alienation, ^ unless, it 
was ratified by them before his birth. The 
cause of action in a suit to set aside the father's 
alienation arises when the alienee takes posses- 
sion of the property. The period of 12 years is 
therefore to be counted from that date. That is 
the material date not only as regards the suit 
of a sou in existence at that date, but also the 
suit of a son not in existence at that date. The 
subsequent birth of tho latter does not create a 
fresh cause of action, or a new starting point 
from which limitation should bo reckoned: 1926 
PC33. Rc/. [P 743 Cl] 

Lakshvii Saran — for Appellant. 

A. P. Bagchi~~ioT Respondent. 

Judgment. — This is a plaintiff’s ap- 
peal and arises out of a suit brought 
by him against the defendants-respon- 
dents for a declaration that the sale 
deed, dated 11th April 1910, exec^ed 
by Bisheshar Kurmi in favour of Na- 
rain Kurmi. father of defendant-respon- 
dent No. 1, was invalid. The pwintm 
is the grandson of Bisheshar Kuran. 
Bisheshar Kurmi had t^vo sons, Bu- 
dhu and Sidhu living with him at 'Uxe 
time of the sale deed. Ramdeo, plain- 
tiff-appellant, was bom sometime m 
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1919, long* after the sale deed. The 
■plaintiff’s case was that the sale was 
not for any valid necessity and jvas in- 
'valid. Defendant 1 contended that the 
sale was for valid necessity, that the 
plaintiff had no right of suit and that 
the suit was time-barred. The trial 
•Court found that out of the considera- 
tion of Rs. 100, only Rs. 10 were paid 
for a legal necessity, but it dismissed 
the suit on the ground that the plain- 
tiff having not been bom on the date 
of the sale was not competent to chal- 
lenge it. On appeal, the Additional 
Subordinate Judge found that the 
plaintiff had a right to challenge the 
alienation but the suit was time-barred. 
He dismissed the suit. Against this de- 
cision this a!ppeal has been filed. The 
points for consideration are whether 
the plaintiff had a right of suit and 
is his suit within time. There can be 
'no doubt that, if at the time of an 
1 alienation there is no son, a son who 
is bom subsequently to the alienation 
cannot challenge it. An alienation of 
joint family property made by^ a fa- 
ther, there being no male issue in exis- 
tence at the date of the alienation, is 
valid though made without legal neces- 
sity. Such an alienation caruiot be ob- 
jected to by a son born after the date 
of alienation on the ground tliat it was 
made without legal necessity. But an 
! alienation made by a father who has 
'sons then living, the alienation not be- 
ing one for legal necessity or for pay- 
ment of an antecedent debt is invalid, 
if made without their consent. Such 
an alienation may be set aside not only 
lat the instance of those sons but at 
the instance of any son born after the 
date of alienation unless it was ratified 
by them before this birth. 

' In this case it has not been sho^vn 
that the alienation in suit had been 
ratified by Budhu and Sidhu before 
the birth of the plaintiff. The plaintiff 
therefore had a right to cliallcnge the 
alienation. 

I The cause of action in a suit to set 
aside the father’s alienation arises when 
the alienee takes possession of the pro- 
'perty. The period of twelve years is 
therefore to be counted from that date. 
That is the material date not only as 
regards the suit of a son in existence 
at that date, but also the suit of a 
‘son not in existence at that date. The 
'‘subsequent birth of the latter does not 
'create a fresh cause of action, or a new 
icti^rtinc: point from which limitation 
I should reckoned. I n 1925 P C 33 (1) 

Ranodip Siugh v. Parmoahwar Prasad. 1925 

F C 33 I C 249=52 I A G9=47 All 165 

(P C). 


four sons of a Hindu who wit-h him 
formed a joint family governed by the 
Mitakshara, sued in 1920 , to recover 
possession of an ancestral village which 
liad been sold by their father in 1893. 

The fourth plaintiff was not bom un- 
til 1900 and the suit was brought wi- 
thin three years of his reaching his ma- 
jority. It was held that the suit was 
not prevented by Ss. 6 and 7, Limi- 
tation Act, from being brought under 
Art. 126, Sch. 1, since the cause of 
action arose in 1893 when the youngest 
plaintiff was not in existence and no 
new cause of action arose upon his 
birth; the youngest plaintiff was , not 
therefore within S. 6 a “person «ititled 
to institute the suit at the time from 
which the i>eriod of limitation was to 
be reckoned.” The suit is evidently 
barred by limitation. It is therefore or- 
dered that the appeal be dismissed 
with costs and the decree of the lower 
Court be confirmed. Permission to file 
a Letters Patent appeal is rejected. 

K.s. Appeal dismissed. 
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Kendadl, J. 

Wahid Ullah Ahrari — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 8 of 1935, Decided 
on 11th March 1935, from order of Sess. 
Judge, Aligarh, D/- 13th December 1934. 

Penal Code (1860), S. 499 — Essence^ of 
offence of defamation mentioned — Article 
alleging girls of certain College guilty of 
misbehaviour — All girls in College collective- 
ly and individually must suffer in reputation 
— Complaint by some of them is competent. 

The essence of the offence of defanaation is the 
publication of an imputation with the know- 
ledge that it will harm the reputation of the 
person defamed. 

Where the articles in question described the 
girls in a particular College that they were 
habitually misbehaving: 

Held-, that the inevitable effect on the reader 
must be to make him believe that it was habi- 
tual with the girls of the College to behave in 
this way; that being so all the girls in the Col- 
lege individually must suffer iu reputation and 
that a complaint by some of them was com- 
petent: 1922 Pat 101, Dist. fP 744C2, P745C l] 

Kumuda Prasad — for Applicant. 

M. Nasim and Mrs. Earuqi — for Op- 
posite Parties. 

.455^. Govt. Advocate — for the Crown. 

Order. — This is an application for 
the revision of an order of the Ses- 
sions Judge of Aligarh upholding the 
order of conviction and sentence passed 
by a First Class Magistrate on the ap- 
plicant under S. 500, Penal Code. The 
facts on which the conviction has been 
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based are given fully in the order of 
the Magistrate and the essentials have 
been repeated in that of the Sessions 
Judge. It is sufficient to state here 
that the applicant was admittedly res- 
ponsible for two articles which were 
published in a paper called the Uni- 
versity Punch, Aligarh, containing the 
most scandalous accusations against 
the girls of the Girls* Intermediate Col- 
lege of Aligarh. The articles are given 
in full both in English and Urdu in 
the order of the Magistrate. The li^t 
of them asserts that the girls of the 
college frequented broad Mams 
g^een meadows and canal banks which 
are frequented by^ pleasure seeking 
youths every morning and evening for 
their solace and enjoyment, and also 
that Meena Bazar Exhibition was held 
within the precincts of the college, that 
university students and professors, 
Muslim and non-Muslini gentry of the 
town and gay officers visited the place 
after obtaining tickets for shopping 
with these educated Muslim harlots ot 
the Meena Bazar. I should mention 
that the translation of the word 
“shahidan’* into “harlots” has been ob- 
jected to by learned Counsel for the 
applicant, and it is suggested that the 
word means no more than beauties 
unless it is connected with the word 
“bazar.” This however is a very tech- 
nical objection, because the implica- 
tion conveyed by the word m its c^- 
text is unmistal^ble. The second arti- 
cle refers to a particular case, namely 
that of a young girl who is said to 
have been found unconscious near the 
Girls* Intermediate Collage, and it was 
added that it was widely said that she 
was the victim of repeated brutal as- 
saults. The implication of the article 
undoubtedly is that owing to the con- 
ditions within the college such an in- 
cident was quite likely to take place in 

its neighbourhood. 

Both the Courts have agreed that 
the articles are defamatory. In the 
lower appellate Court a w^s taken 

that the person aimed at in the 
cle was not the girls in the 
the Honorary Secretar>% and that he 
was not the complainant 5P, | 

prosecution ought to fail. ^ 

purely technical argument and has not 
been pressed in this ^Pti^t. The g 
mem that has been 

is. firstly, tltat the articles which con 
tain the defamatory matter do not re- 
fer to the "boarder girls but simply 
to the girls of the college. It is said 
that there are over 1^0 Su-ls m the. 
college of whom 75 are boarders, and 


of the 67 who joined in making tie 
complaint in the present case cue was 
a minor and her guardian subsequently 
withdrew from the prosecution. The 
argument is that if the articles are 
defamatory, they apply equally to any 
one of the girls in the college, ana 
that no individual ^rl is defamea* 
thereby, nor is the college collectively 
defamed. The case of 1922 Pat 101 (l)r 
has been relied on by Mr, Kumuda 
Prasad, in which it has been remarked 
by a Bench of the Patna Pligh Court 

that : . . 1 

An imputation against an association or col- 
lection of persons jointly may amount to de- 
famation within the meaning of S. 499 I P U., 
but it must be an imputation capable of being 
brought home to a particular individual or col- 
lection of individuals as such, 

and again * • 

the rule is that if the words used contain n<> 
reflection on a particular individual or indivi- 
duals, but may equally well apply to others, 
although belonging to the same class, an actiott 

will not lie. ^ ^ 

Explanation No. 2 of S. 499, Penal 

Code shows that : 


It may amount to defamation to make an im- 
putation concerning a company or association. 


In the case before the Patna 
Court the defamatory words were used 
in regard to two constables who were 
said to have committed a particular 
act on a particular occasion. There was 
nothing in the article itself to show 
who the two constables were, fney 
were not even referred to in the article 

as being constables of a 
thapa. though they were taken by the 
villagers to liave been two constables 
attached to Begunta Police Station. 
But there is nothing to irAcate which 
were the two in question. The facts ar 
certainly not analogous to those ot tne 
present case. Here the defamat^ory ar- 
ticles relate to the alleged habiti^l 
conduct of the girls of the Intermedi- 
ate College. Those girls may be over 
150 in number and it may , not have 
been the intention of the writer ot m 
articles to imply that every girl m tne 
college was guilty of this jo^duct. In 
essence of the offence of defamation 
is the publication of an imputation v itn 
the knowledge that it will harm 
reputation of the person defamed, apu, 
as these articles do beyond . 
imply that the girls of the college are 
habiiually .guilty of the misbel^viour 
described in the articles, 
able effect on the rpder must ^ 
make him believe that it is ha_b^i 


1. Government 67 1 ^ 

Gopabadhu Das. 1922 Pat 101-67 1 O o 

Pat 414=23 Or D J 483. 
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with the girls of college to behave m 
this way. 

That being ^ so, all the girls in the 
college collectively and each girl indivi- 
dually must suffer in ^ reputation. The 
difference between this case and the 
one before the Patna High Court is 
obvious. In that case two constables 
were accused of a particular act, and 
it did not follow from that that all 
constables suffered in their individual 
reputation. 

The view that has been taken by the 
Courts appears to me to be perfectly 
correct, and there is no reason to in- 
terfere with the orders passed. The 
sentence no doubt is severe, but the 
offence as has been pointed out, was 
an extremely serious one and the ap- 
plicant when on his trial made no at- 
tempt to express his regret or make 
any acknowledgment of the fact that 
he had done wrong. The application 
is therefore dismissed. 

Application dismissed^ 


A. I. R. 1935 Allahabad 745 

Kendall, J. 

Bhagwan Das — Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Eevn. No. 70 of 1935. Deci- 
ded on 3rd Aprih 1935, from order of 
Sess. Judge, Meerut. D/- 2l8t January 

1935 

Criminal P. C. (1898), S. 202 (1). Proviso— 

Magistrate cannot direct investigation by 
police until he examines complainant on 
oath — Omission to do so vitiates whole pro- 
ceeding. . ji- i. 

A Magistrate has no jurisdiction to direct &n 

investigation by the Police until he had examin- 
ed the complainant on oath. His omission to 
take this necessary step vitiates the \^ole of 
the proceeding: 1924 Bom 321 
Ref. ^ 

A. Sanyal — for Applicant. 

Government Advocate for the 

Crown, ... 

Order. — This application for revision 

arises out of the following circum- 
stance The applicant filed a complaint 
under S. 448, Penal Code, against hala 
Budh Prakash, an Honorary Mag^is- 
trate, on 29th October 1934. Fhc 
Magistrate in whose Court it was filed 
did not examine the complainant on 
oath, but ordered an enquiry by the 
Police and on November 5, a report 
was received that the complaint was 
false and that proceedings ought to 
be taken to file a complaint ^ under 
S 182 Penal Code. The Magistrate, 
therefore issued notice to the complai- 
nant for his appearance to show cause 


against such a complaint on November 
30. Without going into details, it may" 
be said that the record shows that, 
this notice was not served on the pre- 
sent applicant. The Magistrate, how- 
ever, took up the ca^e on November 30,. 
and in the absence of the applicant,, 
passed an order in which he directed, 
a complaint to be made against the 
applicant under Ss. 182 and 211 Penal 
Code. 

An appeal was filed by the appli- 
cant in the Court of the Sessions- 
Judge, and several arguments were ad- 
vanced against the legality of the 
Magistrate’s order of complaint. The 
learned Judge dealt with the matter 
at some length, but he held that there 
was no legal defect in passing the order 
without a notice being served on the 
applicant, and he further held tliat the 
proceedings of the Magistrate were not 
vitiated by his omission to record the 
statement of the applicant on oath. 
The learned Judge remarked: 

Here again under the law, as it now stands,. 
DO such recording of the statement of the com- 
plainant is necessary. In a case like this what 
has happened is that the Magistrate has refused 
to take cognizance. It is only when be actually 
does take cognizance that the Magistrate is. 
bound to take down the statement of the com- 
plainant on oath. 

It will be seen tlmt the Magistrate 
decided to take action against the ap- 
plicant on the basis of a Police report, 
but it is clear from the wording of the 
present proviso to sub-S. (1) of S. 202 
Criminal P. C. that he had no jurisdic- 
tion to direct an investigation by Police 
until he had examined the complainant 
on oath. His omission to take this ne- 
cessary step therefore vitiated the 
whole of the proceeding. I have been 
referred on behalf of the applicant to 
a decision of a Bench of the Bombay 
High Court in the case of 1924 Bom 
321 (1), in which it was held that it 
was not permissible for the Magistrate 
to sanction the prosecution of the ap- 
plicant under Ss. 182 and 211 Penal 
Code, where he had not examined him 
on o.ath, and the same view was taken 
in 1901, by the Judicial Commissioner’s 
Court in Oucih in 4 I C 127 (,2). Both 
these decisions, it will be noted, are 
prior to the amendment to S. 202 Cri- 
minal P. C., by which the proviso re- 
ferred to above was introduced. I have 
no doubt, that the Magistrate’s pro- 
ceedings in directing a complaint to 
be made were without jurisdiction. I 
therefore allow the application, and set 

1. In re Ningappa Rayappa Ghotadki, 1924 Bom 

321=81 1 C 608=25 Cr L J 960=48 Bom 360. 

2. Ram Saiup v. Emperor, (1901) 4 O C 127. 
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aside the order of the Magistrate in 
which he directed that a complaint be 
made against the applicant. 

K.s. Application allowed, 

A. I. R. 1935 Allahabad 746 (1) 

Kendall, J. 

IRam Krishna — Accused. 

V. 

Emperor — Opposite Party. 

Criminal Ref. No. 40 of 1935, Decided 
-on 2ud April 1935, from order of Sess. 
Judge, Parrukhabad, D/- 8th December 

1934, 

Penal Code (1860), Ss. 283 and 290 -Ob- 
struction even if caused by negligence is 
offence— Deliberate intention is not neces- 
sary. 

A public nuisance may undoubtedly be caused 
without any deliberate intention of causing it, 
and S. 283. and indeed S. 290 do not refer to the 
intention of the accused person. The obstruc- 
tion may bo caused by negligence. 

Where the side of the road was occupied by 
the charpoy of the accused and theSub*Inspector 
was obstructed in exercise of his public right: 

Held', offence was committed: 17 1 C 574, Diss 
frem, [P 746 C2] 

yl5S^. Govt. Advocate — for the Crown. 

Order. — This is a reference by the 
learned Sessions Judge of Farrukha- 
bad recommending that the order pass- 
ed by a Magistrate fining the appli- 
cant, Ram Krishna, Rs. 25 under sec- 
tion 283, Penal Code, “be set aside. 
The circumstances are given in the or- 
der of reference. I am however by no 
means satisfied that the Magistrate was 
wrong in holding that there load been 
an offence under S. 283, Penal Code. 
The Sessions Judge has remarked that 
the placing of a charpoy on a pub- 
lic road does not amount to a public 
nuisance if there is no intention of 
obstructing traffic. S. 283 however 
does not refer either to a public nui- 
sance or to the intention of the ac- 
cused. It is one of the sections in 
Ch. 14 of the Code which deals witjh 
offences affecting the public health, 
safety, convenience, decency and mo- 
rals, and the learned Judge has quot- 
ed from Dr. Gour’s Penal Law of 
India, para. 2675: 

The act contemplated may be of any kind, 
but it must be an act of positive commission in- 
volving as its result a public nuisance in the 
tight sense of the term. 

The learned commentator however 
^oes on to say that if the act or omis- 
sion has the effect mentioned in- the 
section, tliat is to say, if it causes 
danger, obstruction or injury to any 
person in any public way or public 
lane, it constitutes a public nuisance. 
The section is enacted to protect per- 


sons in the exercise of their public 
right. In the present case the Sub-In- 
spector was exercising his public right 
to ride along the side of the _ road, 
and it was admitted that the side of 
the road was occupied by the char- 
poy of the applicant; and the • circum^ , 
stances were such that the Sub- Ins- , 
pector was undoubtedly obstructed. 

The Judge has also quoted the case 
of 17 I C 574 (1). The question raised 
there was whether there had been an 
offence under S. 290, Penal Code, and 
it was held that placing a charpoy tem- 
porarily on the road in the bazar with- 
out any intention of obstructing traf- 
fic does not amount to the offence of 
causing a public nuisance. With all 
respect to the learned Judge who de- 
cided that case, I do not fe^ that I 
am bound to follow the authority con- 
tained in the decision. A public nui- 
sance may undoubtedly be caused tvi- 
thout any deliberate intention of caus- 
ing it, and S. 283, and indeed S. 290, 
do not refer to the intention of the 
accused person. The obstruction may 
be caused by negligence and 'in nine 
cases out of ten it is so caused. The 
offence in the present case does ^not 
appear to have been a very serious 
one, but I have not been persuaded 
that the Magistrate was wrong in re- 
garding it as an offence, and I there- 
fore reject the reference. Let the pa- 
pers be returned. 

K.s. Reference rejected. 

1. Kamla Prasad v. Emperor, (1912) 17 I 0 674= 
13 Cr L J 830. 
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SULAiaiAN, C. J. AND BENNET, J. 

Anrudh Rai and another — Plaintiffs 
Appellants. 

V. 

Sant Prasad Rai and others Defen- 
dants — Respondents. 

Letters Patent Appeal No. 21 of 1934, 
Decided on Isb February 1935, against 
decision of Kendall, J., D/- 28bh Novem- 


r 1033 

1) Limitation Act (1908). S. 7 — Dispute 
tween joint Hindu family as one unit and 
anger— Limitation runs out a^gainjt mana- 
Minority of other member does not 

re limitation. /-milv 

^ suit brought by one member of a family 

dost a transferee from the manager raises a 

sstion as to the authority of the 
that sense, involves a dispute as to ^he res 
itive rights of the members of the family inte 
The nature of such a suit is obviously 
guishable from that of a suit brought agwnstt 
etson. who is an entire stranger to the famUy 
o does not claim title through any member 
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•of tbe family and who Is setting up his adverse 
possession as a paramount title. In former cases 
the manager of the joint Hindu family repre- 
sents the family as one unitj and if time has 
run out against the manager, limitation is not 
saved merely because there are some minor mem- 
bers still living. There is plently of authority 
of the High Court in support of the proposition 
that limitation is not saved when tbe dispute is 
between the joint Hindu family as one unit on 
the one hand and a stranger on the other: Case 
latoBef. CP'J’47 C 2] 

(b) Landlord and Tenant — Tenant entitled 
under custom to sell grove with permission 
of zamindar — Zamindars constituting joint 
family — Consent of managing member is 
sufficient. 

Where under a custom a tenant is entitled to 
sell the grove with the permission of the zamin- 
dar and the zamindars form a joint family, the 
consent of the managing member or a karta is 
•enough. IP 74S C 2] 

(c) Jurisdiction — Civil Court — Plaintiff 
filing suit In civil Court — Plea by plaintiff 
that Civil Court has no jurisdiction to en- 
tertain his suit cannot be entertained for 
first time in second appeal — Civil P. C. 
(1908), S. 100. 

Where plaintiffs filed a suit in civil Court: 
Held', that a plea taken by him for the first 
time in second appeal that the civil Court had 
no jurisdiction to try the suit could not be en- 
tertained. CP *^43 C 2] 

Shiva Prasad Sinha — for Appellants. 
Judgment. — This is a plaintiffs’ ap- 
peal under the Letters Patent from 
the judgment of a learned Single Judge 
of this Court affirming, the judgment 
of the lower appellate Court. The 
plaintiffs brought a suit in the civil 
Court in respect of a grove in the 
possession of defendants 1 and 2, who 
also are zamindars, on the allegation 
that they purchased it from a tenant 
on 12th January 1917, who had no 
right to sell the grove, without the 
permission of the zamindars. At the 
time of the sale deed, the plaintiffs’ 
father was alive, and although he sur- 
vived till 1925, lie did not bring any 
suit against the defendants. The pre- 
sent suit was filed on 18th April 1919, 
just over twelve years after the date 
of the sale. The plaintiff No. 1, the 
eldest brother is an adult, but the 
other brother is a minor. The defen- 
dants pleaded adverse possession over 
the grove and the finding on the ques- 
tion of adverse possession is against 
the plaintiff's. Their contention is that 
the claim of the plaintiffs is not barred 
by time, because the suit is brought 
-within three years of their attaining 

their majority. _ 

No doubt under S. 6. Limitation 
Act, where a person entitled to insti- 
tute a suit is a minor at the time 
from which the period of limitation is 
to be reckoned, he is allowed to in- 
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stitute the suit within the same period 
after his disability has ceased, but un- 
der S. 8, that period cannot exceed 
three years. There is however S. 7, 
Limitation Act, under which where one 
of several persons jointly entitled Joiri- 
stitute a suit is under any such disabi- 
lity but a discharge can be. given with- 
out his concurrence, time will begin 
to run against them all. The question 
for consideration in this case is whether 
when time begins to run against the 
father and the manager of the joint 
Hindu family in favour of a stranger 
to the family, limitation is still saved 
if some of the other members are mi- 
nors. 

The learned advocate for the appel- 
lants relies on the case of 1930 All 
861 (1), which followed the decision 
of their Lordships of the Privy Coun- 
cil in 1926 PC 16 (2). But that was 
a case where a suit was brought by 
a younger brother for setting aside an 
alienation made by his father when an- 
other elder brother was alive and liad 
not brought the suit. It was held that 
the claim of the younger brother was 
a distinct claim and was not barred 
on account of the omission of the 
other brother, who would not be en- 
titled to give a valid discharge. It is' 
to be noted that a suit brought by 
one member of a family against a 
transferee from the manager raises a 
question as to the authority of the 
manager, and in that sense, involves 
a dispute as to the respective rights 
of the members of the family inter 
se. The nature of such a suit is obvi- 
ously distinguishable from that of a 
suit brought against a person, who is| 
an entire stranger to the family, who' 
does not claim title through any mem- 
ber of the family and who is setting 
up his adverse possession as a para- 
mount title. In such cases the mana- 
ger of the joint Hindu family repre- 
sents the family as one unit and if 
time has run out against the manager, 
limitation is not saved merely because 
there are some minor members still 
living. There is plenty of authority of 
this Court in support of the proposi- 
tion that limitation is not saved when 
the dispute is between the joint Hin- 
du family as one unit on the one hand 
and a stranger on the other. In the 
case of 1924 All 738 (3), a Division 
Bench of this Court held that 

1. Sbeouandan Prasad v. Tahiran Blbi, 1930 All 

861=130 I C 691=52 All 768. 

2. Jawahir Singb v. Udai Parkasb, 1926 P C 16 

=93 I C 216=53 t A 36=48 All 152 (P C), 

3. Baij Nath v. Ram Bilas, 1924 All 733=80 I O 

12 . 
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if a suit is brought by a 
younger brother against a trespasser, 
then the claim is barred by time if 
limitation has run out against the elder 
brother, who is the manager and 1^- 
ta of the family. In 1925 AU 672 (4), 
another Bench of this Court also held 
that where several Hindu ^ brothers 
constitute a joint Hindu family, the 
eldest brother represents the entire fa- 
mily and can give a valid discharge 
on behalf of his minor brothers to 
judgment-debtors against whom there 
is decree in favour of the family. In 
94 I C 922 (5), yet another Division 
Bench came to the conclusion that the 
manager of a joint Hindu family being 
a member of a joint Hindu family ean. 
give a valid discharge on >is mvn. be- 
half and on that of a minor broth^, 
and although a mortgage decree is ob- 
tained in their favour jointly, limita- 
tion is not saved if the younger brother 
remains a minor. AU these were cases 
of dispute arising between the family 
as a whole on the one side and a 
stranger on the other and it was held 
that S. 7 was applicable and the ma- 
nager and the karta of the family re- 
represented the whole family so 
the outside world was concerned. We 
may also quote the case of 1919 All 209 
(6) as well as the Full Bench case 
of 34 All 549 (7). When the manager 
and the karta of the family is alive,, 
minor members of the family are not 
entitled to bring a suit ignoring him, 
unless it were established that there 
is any collusion or fraud on the part 
of the manager. Time would begin to 
run not only against the manager in 
his personal capacity but also as 
against the family. We are therefore 
of opinion that the learned Judge was 
right in holding tliat the present 
plaintiffs as junior members were not 
entitled to institute a suit on behalt 
of the joint family in 1917 when the 
transfer took place while their .father 
was alive, and that therefore hrnitation 
began to run not only against the ta- 
father but also against the fam'fy 
from that date, and is not now saved 
simply because a minor member has 
anained majority within three years of 

Th'^rflf aradditional reason which 
could also be invoked again^ the ap- 

iTshiam Lai v. Mool Chand, 1925 All 672=87 

5. RadVa^kant Shukul v. Butai Misir, (1926) 94 

6. Rati Ram v. Nadar, 1919 All 209=49 I O 990 

7 Hori Lal^v.^Munman Kunwar. (1912) 34 All 

549=16 I C 126 (P B). 


pellants. They rely on a custom re- 
corded in the wajibulrz under which 
a tenant’s grove can be sold, with the 
permission of the zamindars. It could 
not possibly .have been ' intend- 
ed that such a consent can- 
not be obtained _ if there is 
any minor member living among tl-. 
families of the numerous zamindars in 
the village. Obviously the consent of 
the managing member or the karta 
would be enough, otherwise it would 
be practically impossible to sanction 

a transfer. , , ir r 

The last point urged on behalf ot 

the plaintiffs is that the suit was not 
cognizable by the civil Court and their 
plaint should be returned to them for 
presentation to the proper Court. The 
plaintiff’s came to Court on the al- 
legation that this was a grove m the 
possession of defendants 1 and .2, who 
were the zamindars. There was no 
suggestion in the plaint that at the 
present moment the grove retams the 
character of a tenant’s grove and is 
not a zamindar’s grove. The def^- 
dants were pleading adverse possession 
over this property. Without going in- 
to the question of fact, it would be 
impossible to say that the suit was 
not cognizable by the civil Court. As 
the plaintiff chose the forum, it must 
assumed against them that th^ 
treated the property as if it was not 
a land within the meaning of the Agra 
Tenancy Act. We therefore see no rea- 
son to entertain this plea for the nrst 
time in the Letters Patent appeal, par- 

ticularly, as it was J}of . 

the learned Judge vyho heard the ap_ 

peal. The appeal is dismissed wth 

Appeal dismissed. ■ 
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NiAMATULLAH AND ALLSOP, JJ. 

[Firm) Baijanatk-Balmakund — Plain- 
tiff— Decree- holder— Appellant. 

V. 

Chedi Lai and others— 'Respondents. 

Exn. First Appeal No. 202 of l933,De- 
cided on 11th December 1934, from de-. 
cision of Sess. and Sub- Judge, Cawnpore, 
T>/. 21st January 1933. 

(a) Compromise— Decree — 

Instalments to be poid on specified j 

3 instalment, fell into arrears, decree-holder 
would be entitled to '’ecover entire amoo^^ 

—Held fact that 3 instalments 

not enough-Payment of any of them shou 

”*Where the compromise decree 

the instalments shall be datea 

and if payments were not made jp 

and th?ee instalments were allowed to fall m 
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arrears, the decree bolder would be entitled to 
recover the entire amoiint: 

Held: that taking the compromise as a whole 
what the parties meant and the right construe^ 
tion to be pased on it was that the right of the 
decree*holder to recover the enhanced amount 
would come into existence if three instalments 
became overdue ahd none of them was paid. The 
fact that three instalments became due alone 
was not enough. There should be further con- 
dition that payment of any of them should not 
be made. CP C 2] 

(b) Execution — Decree payable in instal- 
ments — Tender filed in Court on due date 
and payment made next day — Held tender 
amounted to payment. 

Where the judgment-debtor merely filed a 
tender in Court on the last day, and the actual 
payment was made the next day, i. e. one day 
after the date fixed for the payment: 

Held: payment was made in time: 1929 All 
2Qn,Dist. CP749C2] 

B. Malik & DharamDas—iov Applfc. 
P.L. BanerjiSc S.N. Seth — forReapdts. 

Judgment. — This is a decree-holder’s 
appeal from an order passed by the 
learned Subordinate Judge of Cawn- 
pore, disallowing execution of a decree 
applied for by the appellant. It ap- 
pears that a compromise decree was 
I^assed in favour of the appellant for 
Rs. 20,000. The decree, however pro- 
vided that if a sum of Rs. 13,000 was 
paid in the manner stated in the com- 
promise it would be fully satisfied. If, 
on the other hand, payment was not 
made in the manner agreed on, the 
decree-holder would be entitled to take 
out execution for the entire amount. 
The manner of payment referred to in 
the compromise was in five instal- 
ments. The first instalment of Rs. 2,500 
*\vas payable on 22nd December 1929, 
the second one of the same amount 
on 22nd June 1930, the third of the 
same amount on 22nd Deceniber 1930, 
the 4th of the same amount on 22nd 
June 1931, and the last instalment of 
Rs. 3.000 was payable on 22nd Decem- 
ber 1931. The compromise proceeded 
to lay down that in case the defendants 
failed to pay the instalments on due 
dates and three instalments were 
allowed to become overdue, or the de- 
fendants failed to pay Rs. 13,000 in 2J 
years, then in either case, the defen- 
dants would be liable to pay the entire 
decretal amount, namely, Rs. 20,000. 
No jjayment was made in respect of 
the first two instalments. On 22nd De- 
cember 1930, when the third instal- 
ment was payable the judgment-deb- 
tors filed a tender of payment of 
Rs. 2,500, which was actually deposited 
in the treasury on the next day. The 
hide-ment-debtors subsequently paid 
the raining part of Rs. 13,000 wUhin 


the stipulated period of 2^ years. The 
decree-holder then took out execution 
for the remaining Rs. 7,000 on the 
allegation that the judgment-debtop 
did not comply with the conditions laid 
down in the compromise and rendered 
themselves liable to pay the entire sum 
of Rs. 20,000. 

The learned advocate for the decree- 
holder bases his contention on the sti- 
pulation in the compromise that if 
three instalments are allowed to be- 
come due, then the entire sum of 
Rs. 20,000 would be payable. He argu- 
es that in so far as three instalments 
became due on 22nd December 1930, 
the judgment-debtors forfeited the con- 
cession given to them by the compro- 
mise. We have carefully considered the 
language of the compromise and are of 
opinion that this contention cannot be 
accepted. The stipulation preceding the 
the one relied on should not be ignor- 
ed. The latter provides that the in- 
stalments shall be paid on specified 
dates, and if payments are not made 
on those dates and three instalments 
are allowed to fall in arrears, the de- 
cree-holder would be entitled to re- 
cover the entire Rs. 20,000. Taking the 
compromise as a whole we have no 
doubt what the parties meant and what 
is the right construction to be placed 
on it. The right of the decree-holdei 
to recover the enhanced amount would 
come into existence if three instal- 
ments become overdue and none of 
them is paid. The fact that three in- 
stalments became due alone is not 
enough. There should be the further 
condition that payment of any of them 
should not be made. Here though three 
instalments became due on 21st De- 
cember 1930, payment of one of them 
was made. The contigency in which 
the decree-holder was entitled to re- 
cover the entire sum Rs. 20,000 did 
not therefore arise. 

It is next contended that the judg- 
ment-debtors could have made the E>ay- 
ment to the decree-holder out of thej 
Court and that they merely filed a 
tender in Court on the last day, the 
actual payment having been made the 
next day, i. e., one day after the day 
fixed for the payment. It has been held 
in a number of cases that tender 
amounts to payment if money is de- 
posited within the usual time. It is 
not suggested that the judgment-deb- 
tors had no ready money on 22nd De- 
cember 1930, and the filing of tender 
was merely a pretence of payment. It 
was open to the judgment-debtors to 
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make payment through Court, Indeed, 
we think this was a more prudent 
course. They were justified in paying 
through Court and the only manner in 
which they could have done that was 
by ‘filing a tender in Court and de- 
positing the money in the treasury. 
We hold, in these circumsta.nces, that 
the tender made on 22nd December 
1930, amounts to payment on that 
date. The learned Counsel for the de- 
cree-holder lias referred to 1929 All 
207 (1). That case is easily distinguish- 
able. There the tender was filed one 
dav after the date fixed for payment 
and the actual deposit was made still 
later. Assuming that tender amounted 
to payment, it could not be denied 
in that case that payment was made 
one day beyond time. In the case be- 
fore us tender was made in time, and 
if tender amounts to payment — ^as we 
hold it does — payment should be con- 
sidered to have been' made in time 
in the present instance. The appeal 
fails and is dismissed with costs. 

5 Ap p eal dismissed. 

rHuni Behari SiDgb v. Brndeshri Prasad Siogb 
■ 1929 All 207 = 115 1 C 790=51 All 627. 


directing it to be tried along with an- 
other case pending m that Cot^ bet- 
w-een the same parties. A preliminary 
objection is taken to the hearing of 
this appeal that no appe^ lies. We 
are of the opinion that this objection 
must prevail. The order trarusferrmg 
the case was an order passed in the 
exercise of the discretion vested in the 
learned Judge and cannot be regarc^ 
as a judgment within the mining 
of Cl. 10, Letters Patent, as it did not 
amount to any decision as to the rights 
of the parties at all. 

The appeal accordingly does not he. 
We are further of opinion that the . 
learned Judge had perfect juirisdiction 
even independently of S. 24, Civil P.C., 
to transfer a suit from one Court to 
another Court under S. 107 (b), Go- 
vernment of India Act. An order pass- 
ed under that section has been ex- 
pressly made non-appealable under 
Cl. 10, Letters Patent, as now amend- 
ed. The appeal is dismissed with costs. 

K.s. App eal dismissed. 
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Ganga Nath. J. 

Syed Hakimullah — Appellant. 
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SULATMAN, C. J. AND BENNET, J. 
{Firm) Khuni Lal-Lachviinarain 

v. 

(Firm) Narain Das~Gopal Das 
L. P. A. No. 46 of 1934. D/- 29-3-1935, 

acainst order of Iqbal Ahmad, «T. 

% Letters Patent (All ). Cl. lO-Order of 
Judge transferring suit from one Munsif s 
Court to another is not judgment. 

An order by a Judge, translerring a case from 
one Munsifs Court to another, directing it to oe 
tried along with another case pending in that 
Court between the same parties, cannot be re- 
garded as a judgment within the meaning of 
Cl 10 Letters Patent, as it does not amount to 
any decision as to the rights of the ^ 

(h) High Court— Judge has jurisdiction to 
transfer case from one Court to another 

l^repen'dantly of S. 24. Civil ^ C -Order ^ 

not a^ppealable— Letters Patent (All ). C*. 10. 

A High Court Judge has perfect jurisdiction 
even independently of S. 24. Civil P. C., to 
transfer a suit from one Court to 

under S. 107 (b), Government of India Act. An 
order passed under ^hat section has been ex- 
pressly made non-appealable under CL 10. 
Letters Patent, as now amended. [P 750 0 2] 

A. M. Khwaja and G. S. Pathak for 
Appellant. 

B. Malik -for Respondent. 

Judgment.^This is an appeal from 
an order of a learned Judge of this 

Court transferrmg a suit 

Court of the Munsif of Bareilly to the 

Court of the Munsif of Agra, and 


V. 

Md. Samiullah — Respondent, 

Second Appeals Nos. 495 and 496 of 
1933, Decided on 27th March 1935. 

Easements Act, (1882), S. 18 — No easement 

of projocting branches of trees on neigh* 

hour's land can be acquired by any number 

of years. - 

There can be no customary easement under 

S. 18 of projecting the branches of trees growing 
on one’s- land over the land of another. No 
prescriptive right to keep the overhanging 
branches on one’s neighbour’s land can be ac- 
quired by any number of years : 1926 Bom. 446; 
1929 Mad. 815 & 24 All. 499. Bel on. 

[P 750 0 2; P 751 0 1] 

Mukhtar Ahmad — for Appellant. 

S. B. L. Gaur — for Respondent. ■' 
Judgment. — Second Appeal No. '496 
of 1933, has been heard and disposed 
of with this appeal. Both are defen- 
dants’ appeals and arise out of two 
suits brought by the plaintiff-respon- 
dent against the defendants for an in- 
junction requiring the defendants to cut 
away the branches of their trees ^'^^2 
hanging over the plaintiff’s land. 1^ 
defendants contended that theb^c^ 
of their trees had been overhan^g 
over the plaintiff’s land for more than 

20 years, that they had acquired a 
prescriptive right ai^ that 
tiffs suits were 

CouiTts have found agamst the d^en 
dants and have decreed the ^ 

There can be no customary 
under S. 18, Easements Act of 1882. 
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of projecting the br-anches of trees 
growing on one’s land over the land 
of aniother. No prescriptive right to 
keep the overhanging branches on 
one’s neighboua'’.s Land can be acquired 
by any number of years. This view 
is supported by 1925 Bom 446 (1) and 
1929 Mad 815 (2). A simlLar view was 
taken in 24 All 499 (3), where the 
tree had been growing for more than 
20 years. It was held: 

And it is also found by the learned Subordi- 
nate Judge that the branches of this tree have 
been banging over the old building for a con- 
siderable time. But that fact cannot, in my 
opinion, override the right of the appellants to 
occupy their house in comfort and safety. Mr, 
Malaviya does not attempt to found any argu- 
ment upon the fact that the tree has been 
standing there for over 20 years, and indeed no 
such easement could be claimed. 

The judgments of the Court below 
are unassailable. There is no force in 
the appeals. It is ordered that the 
appeals be dismissed with costs and 
the decrees of the lower Court be con- 
firmed. Permission to file a Letters 
Patent appeal is rejected. 

K.S. Appeal dis missed , _ 

1. Keshav Krishna v. Shankar Mahadeo, 1925 
Bom 446=89 I C 191. 

2 Gurusami Raja v. Perumal Baja, 1929 Mad 
’815—122 I C 789. 

3. Bcbari Lai v. Ghisa Lai, (1902) 24 All. 499= 
1902 A W N 1G9^ 
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Ganga Nath, J. 

Kalp Nath Chand — Appellant. 

V. 

Samar Dhttj Chand — Respondent. 
Second Appeal No. 134 of 1933, Deci- 
ded on 26th March 1935. 

(a) U. P. Land Revenue Act (3 of 1901), 
S. 42 — Applicability. 

Section 42 of the Act applies where the te- 
nancy is admitted and the dispute relates to the 
class or tenure of the tenant. [P 762 C 1] 

(b) U. P. Land Revenue Act (3 of 1901). 
Ss. 32, 40, 42 and 44— Defendant not ad- 
mitting to be tenants of plaintiff — Dispute 
about proprietary title of land and trees — 
Order of Revenue Court in case of the cor- 
rection of jamabandi does not bar declara- 
tory suit in civil Court. 

Where the defendants do not themselves 
admit to be the tenants of the plaintiff nor have 
they so far got it declared and the dispute bet- 
ween the parties is about the proprietary title 
of the land and the trees and both the parties 
allege themselves to be the proprietors, the mat- 
ter of proprietary title does not relate to the 
annual register mentioned in Cl. (e), S. 32, Land 
Revenue Act. It relates to the register men- 
tioned in Cl. (a). Whether the order of the 
Revenue Court allowing an application for entry 
for names as grove-holders in a case of correction 
of jamabandi, bo regarded as passed under S. 40 
or S 42 Land Revenue Act, the order of the 
Revenue Court would not bar a suit in the civil 


Court in view of the provisions of Cl. (3), S. 49 
or S. 44. [P 752 C 21 

Shiva "Prasad Sinha — for Appellant. 

Haribans Sakai — for Respondent. 

Judgment. — This is a defendants’ ap- 
peal and arises out of a suit brought 
against them by the plaintiff-respon- 
dent for a declaration that he (the 
plaintiff) was the owner in possession 
of the plots of land described in the 
plaint and the trees thereon situated 
in Mauza Narainpur, Tappa Shahpur, 
and that tlie defendants had nothing 
to do with them. The plaintiff’s case 
was that his predeoessors-in-title were 
cosharers in tixe villdge and the land 
in dispute was allotted to the plain- 
tiff’s .predecessors in partition. The de- 
fendants have got their names entered' 
in the revenue papers against the trees 
on the land in dispute. 

According to the plaintiff’s case, the 
plaintiff’s grandfather and his brother 
had a share in the village. The plain- 
tiff’s grandfather’s brother sold his- 
share to Murli Manohar from whom it 
descended to Jiis widow Mt. Parain Tot 
Kuari. After the sale the village was 
partitioned and the disputed plots were 
allotted to the share of Mt, Param Jot 
Kauri. As the plots in dispute were 
behind the plaintiff’s house, the plain- 
tiff remained in their possession and 
planted trees on them. On 6th June 
1929, the plaintiff obtained the plots 
in dispute by a deed of exchange exe- 
cuted by Mt. Param Jot Kuari. There- 
after the defendants applied to the 
Revenue Court for the entry o-f their 
names as grove-holders and the Re- 
venue Court allowed their application. 
The plaintiff brought this suit for de- 
claration of his proprietary title after 
the order of the Revenue Court. The 
defendants contended that they were 
the owners of the land and the trees 
in dispute. They stated in Cl. (d) of 
their additional statements: 

The plaintiff or his ancestors and the zamiu- 
dars have nothing to do therewith; nor have 
they been ever in possession and enjoyment 
thereof. All the allegations made by the plain- 
tiff to the contrary are evidently wrong and not 
correct. The contesting defendants are the- 
owners in possession of the laud in dispute and 
the trees standing thereon as baghdars. The 
plaintiff has no right to take objection or bring 
a suit. 

The trial Court found in favour of 
the plaintiff and decreed the suit. On 
appeal, the learned District Judge, 
Gorakhpur, agreed with the findings of 
the trial Court and, confirming the de- 
cree of the trial Court, dismissed the 
appeal. Both the Courts have found 
concurrently in favour of the plaintiff. 
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The trial Court found that the plaintitt 
■was the owner of the land and the 
trees and this finding was confirmed 
by the lower appellate Court. 

'The learned counsel for the appel- 
lants has urged that the order of the 
Revenue Court about the entry of the 
defendants* names in the revenue 
papers bars the present suit. As will 
appear from the applioation made by 
the defendants, it was an application 
for the correction of jamabandi. 

S. 42, Land Revenue Act (3 of 
as was stated in the application. 
relief sought by tjie applicants was that 
their names might be entered as 
“tenant-gtove-holders” against the land 
in dispute. The cajse in the Revenue 
Court was fought on the basis of pos- 
session. In para. 2 of their appli^tion 
the defendant, Kalp Nath Chand 
stated that he had been m possession 
over the land in dispute for about 
16 years. The application was 
tested by the plaintiff-respondent. He 
stated in his written statement that 
he had been in possession over the 
land in dispute. The Revenue Court 

framed the following issues: . 

(1) Whether defendant 2 (Samar Chand) 

holds the grove in suit as proprietor . (2) he- 

ther the plaintiff is in possession as a grove- 

*^'^The first issue was decic^d af^i^ist 
the defendant, Samar Dhuj ^ 

the second issue was decided 
of the defendants applicants (the ap- 
pellants). No declaration was ^de by 
the Revenue Court as to whether the 
defendants were the tenants of the 
plaintiff. The only order passed by the 

Revenue Court was: . 

The area shall be recorded as grove 
the abadi and the applicant as the grove-holder. 

There is nothing in the whole ot 
-the order to show who was the lana- 
holder. The case in the Revenue Court 

cannot be regarded by any 
imagination as one for a ‘declaration 
under S. 121, Tenancy Act. On the 

other hand, the application itself sl^| 
thnf it was made under b. 

Revenue Act. Though the 
was described as one under S. 42. Lan 
Revenue Act. Though the apph^tiori 
been made xmder it, th 

pUcants did not i^ate Parties, 

the tenants the oPP^^^^te P^^j^ 

Section 42. Land 
where the tenancy is 
the dispute relates to 
tenure of the tenant. ex^ists 

All 305 (1). a thi te^cy 

between the case , rase where 

itself is disputed and_the_case-^;l^ 

Harakh Panday, 1930 

All 305=120 I C 200. 


the tenancy is adrnitted, but its. class 
or tenure is in dispute. In the re- 
venue case, the applicants wanted 
themselves to be entered as grove- 
holders. The dispute between the par- 
ties in the revenue case was regarding 
f>nrk\^a^^ r<*en.ster. bee- 


tles in tne revcnuic o 

the entries in the annual register, bec- 
tion 40, Land Revenue Act, lays dovm 
that all disputes regarding entnes m 
the annual register shall 
on the basis of possession. Both ^ 

parties, a-s already stated, 

case and it was actually decided on 

the basis of possession. , _ 

Even if the -order of the Revenue 

Court be regarded as one made 

S. 42. Land 

operate as res judicata. In 1930 
611 (2). it was laid down that the 
scope of S. 42 was very toited and 

was^ limited to the ^se of - a ^P^^ 
relating to class and tenure. Where 

the question was, who was 
S 42 had no relation to such a dis- 
pute. It was a n^ake Jo Ten- 

S 42, all the provisions of S. 95, len 
ancy Act of 1901, (S. 121, of the pre- 
tent Tenancy Act). It 
that assuming that the Assistont 

lector’s judgment was 

tion 42, Land Revenue Act, his ueci 

slon could not operate 
fhe parties, is abo.^ 

propnetors. T . annual 

fo tli^, 

E^'f^I^eniTe'Trt.Throfde't' of the 

rre'llivr^^ourTti'yr ot^ht Ptt^ 

in tne 40 or S. 44. I 

tSore a^e with the finding of^e 

passed in. the case of ^ rif "tlSXd- 
of feet .of the lower Courts there 

is no force in the ^l>ei. It is 
ftrt ordered that the appeal tedis 
f issed with costs and the decree o 

the lower Court ^ Patent 

Permission to file a Letters 

appeal is granted. _ 

rr Appealdimtss^ 

2 KashT T^'d V. Ambika Pras^dT^ 
«l=i26 I C 23=52 All 823. 
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Niamatullah and Bajpai, JJ. 

Pyare Lai — Applicant. 

V. 

Bibi Amna Khatun Begum — Opposite 
Party. 

Misc. Case No. 452 of 1934, Decided 
on 5th March 1935, reference submitted 
by Registrar, Board of Revenue, United 
Provinces, Allahabad, D/- 29th August 
1934. 

Agra Tenancy Act (1926), S. 242 (d) — 
Cl. (d) is limited to cases where amount of 
•revenue payable is in dispute — It does not 
include case where dispute is between two 
-individuals regarding liability to pay 
revenue. 

Clause (d), S. 242, is limited to cases in which 
•the amount of the revenue payable is in dispute. 
Its language is not wide enough to include cases 
in which the liability to pay revenue as between 
■two individials is the question at issue. 

[P 753 C 2] 

Panna Lai — for Applicant. 

N. P. Asthana — for Opposite Party. 

Niamatullah, J. — This is a reference 
by the Board of Revenue under S. 267, 
Agra Tenancy Act. The facts as stated 
in the order of reference and as ad- 
mitted by counsel on both sides are 
as follows: A certain mahal, or a por- 
tion thereof, was sold nearly a 100 
years ago. One of the convenants in 
the sale-deed was that the vendor 
would retain a portion of the land in- 
cluded in the mahal, or part thereof, 
as the case may be, and that the ven- 
dee should pay the land revenue in 
respect of the land thus reserved to 
the vendor. The vendee and his re- 
presentatives have hitherto paid the re- 
venue in terms of the covenant al- 
ready mentioned. There was a settle- 
ment in 1308 fasli. In making the as- 
sessment it was noted by the settle- 
ment officer that the vendee had been 
paying the revenue in respect of the 
lands in possession of the vendor and 
would continue to do so In future. 
Recently the representatives of the 
vendees appear to have reconsidered 
their position and instituted a suit for 
recovery of a sum less than Rs. 200 
representing the revenue paid by them 
in respect of the lands in possession 
of the vendor under the sale-deed above 
referred to. The representatives of the 
vendor contested the claim relying on 
the covenant in the sale-deed and on 
the practice which prevailed ever since 
the date of sale. The Assistant Col- 
lector in whose Court the suit had 
been instituted dismissed it. An ap- 
peal was preferred by the plaintiff to 
the District Judge who dismissed it 

1935 A/95 & 96 
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on the gfround that no appeal lay to 
him. A second appeal was pr feTed 
in this Court whi^ was likewise dis- 
missed. The judgn^nt of the learned 
Single Judge who heard th.e second 
appeal makes a reference to S. 242 (d). 
It may be that ‘(d)’ is a clerical error 
for ‘(a)’ as the body of the judgrment 
may be construed to indicate. The 
main ground on which the learned 
Judge held that no appeal lay on the 
civil side was that the value of the 
subject-naatter did not exceed Rs. 200. 
The aggrieved party moved the Com- 
missioner in revision and the latter 
made a report to the Board of Re^^ 
venue which has resulted in the pre- 
sent reference. 

The Board of Revenue seem to be 
of opinion that the learned Single Judge 
of this Court overlooked the provisions 
of S. 242 (d) which, according to the 
Board, applies to the present case. It 
is undeniable that an appeal lies to 
the District Judge from the decree of 
an Assistant Collector, inter alia, when 

the amount of the revenue annually payable 
has been in issue in the Court of first instance 
and is in issue in appeal, 

in suits under Ss. 221, 222, 223, 224, 
226 and 227. It should be noted that 
Cl. (d) S. 242, quoted above, is limited 
to cases in which the amount of the 
revenue payable is in dispute. Its 
language is not wide enough to include 
cases in which the liability to pay re- 
venue as between two individials is the 
question at issue. The learned advo- 
cate for the defendant has strongly 
pressed the contention that where the 
defendant repudiates his liability to pay 
revenue he in effect disputes the am- 
ount of the revenue payable by. him. 
To quote his own words he argued 
that 

According to the defendant the revenue paya- 
ble by him is zero and not the amount claimed 
by the plaintifi. 

Wc are unable to uphold this con- 
tention. The language of S. 242 (d) 
clearly contemplates cases in which the 
amount of revenue payable in respect 
of a land is in dispute. Questions re- 
garding the liability of particular lands 
and individuals owning interest therein 
have been advisedly left out of the 
jurisdiction of Civil Courts. Such ques- 
tions fall within the purview of cer- 
tain provisions of the Land Revenue 
Act. If we accept the contention of 
the learned advocate for the defendant 
and assume an e.xtended jurisdiction, 
a conflict of jurisdiction may arise in 
view of the provisions of S. 233, United 
Provinces Land Revenue Act. Accord- 
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ingly we hold that the language of 
S. 242 (d) should not be strained in 
the manner suggested and that only 
when the amount of revenue, as dis- 
tinguished from liability in respect 
thereof, is in dispute, an appeal lies 
to the District Judge. As the amount 
of revenue annually payable is not in 
dispute in this case no appeal lay to 
the District Judge. We answer the re- 
ference accordingly . 

K.s. Reference answered. 
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Hareies, J. 

Tika Bam Joshi — Defendant Appel- 
lant. 

V. 

Bam Lai Sah and offers— Plaintiffs— 
Bespondents. _ ^ 

Second Appeal No. 593 of 1932, Deci- 
ded on ISfch January 1935, from decision 
of Disb. Judge, Kumaun, D/- 12th Fe- 

^^(aT*Easemenls Act, S. 18— Right of privacy 
may be acquired by virtue of local custom. 

A right of privacy can exist. Tt is a custo^ 
mary easement and may be acquired in virtue of 

a local custom. , . . .t"* 

(b) Custom — Whether it exists and its 

nature are questions of fact. 

Whether a custom exists and the nature ana 
limits of such a custom, if it does exist, are 
questions of fact and the findings of the lower 
Appellate Court, if based on admissible and rele- 
vant evidence, are conclusive. [P "65 ^ U 

(c) Easement Act. S. 18— Right of privacy 

Suit to restrain defendant from interfer- 

ring with it— Plaintiff must prove existence 
of custom and that he has enjoyed such 

A 

To succeed in an action to restrain any inter- 
ference with a right of privacy, a plaintiff must 

show not only that such a right o* P^cy 
exists by custom in the district in which the 

premises are situated, but also that he has in 
fact enjoyed such a right and that it has been 
Bubstantially or materially 

of the defendant: 10 All 358, Eel. on. [P <65 C ] 

(d) Easements Act. S- 18-R.ght of P«- 
vaev — Premises already overlooked by 
IpeVtures- Opening of further apertures 
cannot be said to be not actionable. 

It cannot be said that where premises are al 
ready overlooked by apertures.tbo 
ther'apertuios overlooking such premises cannot 
be actionable : 10 Afl 358 and v. 

Abdul liahvian (190S unreported) C 2] 

K. N. Katju, B. L. Dave and R. K. 

Dave — for Appellttof'* 

Pdnna Lal—ior Respondents. . 

Judgment.— In this case the plain- 
tiffs claimed an injunction to compel 
the defendant to close up c^tain aper- 
tures which he had opened m a ^de 
wall of his premises 
house oyvned and occupied by them 


and to restrain him from opening any 
such apertures in the future. The 
learned Munsif who tried the case de- 
creed the clairn, but on appeal the 
decree was modified. The learned Dis- 
trict Judge refused to grant any m- 
junction but ordered that certain win- 
dows should be rendered in such a 
condition as to make it impossible for 
anyone in the defendant’s premi^s^ 
see through them into the plamtms 
premises. Against this decision^ the den 
fendarit has appealed to this Cot^ 
contending that the opening of the 
apertures in question does not amount 
to an infringement of the plaintiffs 
rights. The plaintiffs being also chs- 
satisfied with this decision have filed 
a cross-objection claiming that the 
cree of the learned Munsif should be 
restored. 


The facts of the case are simple 
and are not in dispute. The respon- 
dents, the pl^tiffs in the suit, are 
the owners in possession of a dwell- 
ing house bearing the Municipal num- 
ber 12 . in Lala Bazar in the town ot 
Almora. This house has been occupied 
by the family of the plaintiffs for 
years and the ladies of the household 
liave been in the past and are at pre- 
sent pardanishin ladies. Shortly before 
action was brought, the defen^nt-ap- 
pellant purchased a house — Municipal 
jSfo. 10 — which is situate near the 
respondents’ dwelling house and ^pro- 
ceeded to demolish part of it and re- 
build the same. During this recon- 
struction the appellant without the res- 
pondent’s consent opened wmdows and 
a doorway which it is alleged, over- 
looked the respondents* dwelling house 
and the latter contended that Uie 
opening of such apertures amounted 
to an infringement of or intOTerence 
with their right of privacy. It 
found that the doorway refeired 
can in no way be objectionable 
the contest in the low'er 
Court w'as confined solely to the wm 
dows. That Court has found a 

view of a part of ‘lie respondents pre 

mises known as the ‘'pakholia 
obtained from three of these windov^^ 
whilst no objection can 
the fourth window. It „ on 

ceded that the ffndmgs are bm^ng^n 

this Court in second aPP“J, ‘ ite 

been strenuously argued 
of such findings the lower ^PP^g 
Court was tvrong m law m 

to the respondents have 

pendents, on the j .o ' these- 

argued that havmg regar Court 

findings the lower appellate Court 
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should have ordered the tliree wmdo^vs 
in question to be bricked or walled up 
and granted an injunction restraining 
the appellant from making any such 
aperture in the future. 

The “pakholia*’ which is overlooked 
by these three windows is used by 
the ladies of the respondents* house- 
hold for the performance of their 
household duties and personal ab- 
lutions. It is not a yard or courtyard 
in the centre of the respondents* 
house but is situated at the back of 
it. The side walls of this yard are 
the walls of the adjoining houses and 
it is separated from the fields at the 
rear of the premises by a wall which 
is described as shoulder or neck high. 
Having regard to the use made of 
this “pakhoha” by the ladies of the 
household, the presence of these win- 
dows is obviously objectionable, but 
the appellant is entitled to make such 
windows unless the making of them 
infringes or interferes with the res- 
pondents’ legal rights. On tlie other 
hand, if the respondents have a right 
of privacy, such a right must be pro- 
tected by appropriate and suitable re- 

Uef. 

It is first contended before me that 
the respondents have no right of pri- 
vacy. That such a right can exist is 
beyond dispute. Such right is a cus- 
tomary easement and may be acquired 
in virtue of a local custom: see S. 18, 
Indian Easements Act, 1882. It is con- 
ceded that by local custom a right of 
privacy does exist in the cities ^ and 
plains of these Provinces, but it is 
argued that no such custom e.xists in 
the towns and villages situated in the 
hills. Whether such a custom exists 
and the nature and limits of such a 
custom, if it does exist, are questions 
of fact and the findings of the lower 
appellate Court, if based on admis- 
sible and relevant evidence, are con^ 
elusive. In the judgment of the lower 
appellate Court the findings as to the 
^j^L^rcnce of such a custom and its 
nature and limits were vague and far 
from clear. I therefore framed certain 
issues with a view to obtaining cer- 
tain and definite findings on these 
points and such findings have now 
been returned to this Court. In my 
judgment these findings conclude the 
matter and entitle the respondents to 
a considerable measure of protection. 

The learned District Judge lias found 
that in Almora there does exist a cus- 
tomary right of privacy of a Limited 
nature. He has found as a fact that 
occupiers of houses in Almora are en- 


titled by custom to claim that their 
women-folk should not come underfull 
observation from windows of neigh- 
bouring houses when engaged in their 
household duties and pCTsonal ablu- 
tions. The “pakholia” which is over- 
looked by the windows in question is 
a place where the ladies of tlie res- 
pondents’ household do perform such 
tasks and therefore the respondents are 
prima facie entitled by custom to claim 
thAt such part of their premises shall 
not be observed from windows of ad- 
joining premises. There was abund- 
ant evidence before the lower appellate 
Court of the existence of such a cus- 
tom and consequently the finding can- 
not be challenged on second appeal. 

It was contended however by the 
appellant that even if such a custom 
existed, the respondents had in ^ fact 
never enjoyed any privacy and that 
in any event the opening of the win- 
dows in question did not amount to 
a substantial or material interference 
with such rights as they possessed. 

To succeed in an action to restrain 
any interference with a right of privacy, 
a plaintiff must shew not only that 
such a right of privacy exists by cus- 
tom in the district in which the pre- 
mises are situated, but also that he had 
in fact enjoyed such a right and that 
it has been substantially or materially 
affected by the acts of the defendant. 
See 10 All 358 (1), and per Edge, 
C. J. at p. 386. In the present case 
the appellant denies that the respon- 
dents have ever enjoyed or do enjoy 
such rights of privacy as are cus- 
tomary in Almora by reason of the 
fact that the “pakholia” in question 
has been and is overlooked from the 
roofs of adjoining or neighbouring 
houses. It is however found as a fact 
by the lower appellate Court that the 
respondents do in fact enjoy the rights 
of privacy customary in Almora. It is 
impossible for me to say that there 
is no evidence to support this finding. 
A large number of witnesses were call- 
ed and the premises viewed by the 
learned District Judge who heard the 
appeal in the first instance and by 
his successor to whom the issues pre- 
viously ireferred to were forwarded 
That being so, the finding is conclu- 
sive and cannot be challenged in this 
Court. It is further contended how- 
ever that even assuming that the res- 
pondents have in fact enjoyed and do 
enjoy the rights of privacy customary 
in the district, the opening of the win- 

1. Gokal Prasad v. Radho, (1888) 10 All 868= 

1888 AWN 135. 
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dows in question cannot give rise to a 
cause of action. 

To give rise to a right of action 
for infringement of a right of privacy 
the act complained of must amount 
to a substantial or material inter- 
fcrcncc with such 3^ rig’ht> sgg 10 All 
358 (1). and it is argued that where 
a house is already overlooked the oi>en- 
ing of further apertures overlooking 
such premises cannot amount to a sub- 
stantial or material interference with 
the right of privacy of the occupier 
of such premises. The lower appellate 
Court has found as a fact that the 
opening of the \rindows in question 
does amount to such an interference 
with the respondents’ rights, but it is 
urged that there is no evidence to sup- 
port such a finding and tliat authority 
binding upon the lower appellate Court 
and this Court makes such a finding 
impossible and that effect cannot be 
given to it. The appellant has strenu- 
ously contended that I am boui^ by 
the decision of a Bench of this C^rt 
in the unreported case of Bliagwan Das 
V. Abdul Rahman, decided on 17th 

January 1908. , • wr ut 

In that case the plaintiffs sought an 

injunction to restrain the defendants 
from making certain apertures in a wall 
overLookmg their premises and to com- 
pel them to remove a certain door 
frame which had already been erected. 
It was established to the satisfaction 
of the lower appellate Court that the 
plaintiffs’ premises were already over- 
looked from adjoining houses and it 
was held that the opening of the aper- 
tures complained of did not amount 
to a substantial or material inter- 
ference with the plaintiffs rights. In 
fact the Court held that what had been 
done and wliat was proposed to be 
done would virtually increase and not 
diminish the privacy enjoyed by the 

^^rf'second appeal Knox. J., however 
in 29 All 582 (2). held that the open- 
in«T of the apertures in question did 
-imount to a substantial or material 
interference with plaintiffs rights 

mid frranted an injunction. In ms juag 
ment he pointed out tliat windows were 

fer Ure objectionable than roofs as 

ladies could see persons on .a root 
mid withdraw, whereas they might be 
Sbsor cd unknown to themselves by a 

^er'veTs of i foof ^ould themselves be 

inevitably observed, ex- 

istence of an obsery eji_ at a winao jy 

2. Abdul Bahmau v. 

582=4 A B J 445=1907 AWN 183. 



might well be unknown to those ob- 
served. 


On appeal to a Bench of this Court 
this decision was reversed, the Court 
holding that the learned Judge was 
bound by the findings of fact of the 
lower appellate Court. It is contended 
that the effect of this decision is t^t 
the opening of windows overlooking 
other premises cannot be restrained if 
such other premises are already over- 
looked from any parts of adjoining or 
neighlxiuring premises such as roofs. 
In my judgment this contention is not 
sound and is in direct, conflict with 
the judgment of Edge, C. J., in 10 
All 358 (1). It is pointed out m this 


be 


Latter case that each case must _ 
decided on its particular facts and m 
my judgment the unreported case ' of 
Bhagwan Das v. Abdul Rahman, is a 
decision which must be confined to the 
facts of that particular case which \yere 
exceptional and peculiar. In my view, 
that case does not lay down a rule 
that where premises are already over- 
looked, the opening of further aper- 
tures overlooking such premises cannot 
be actionable. In that case what 
complained of actually increased rather 
than diminished the plaintiffs’ rights 
and that being so, it was impossible 
to say that there had been any sub^ 
stantial or material interference with 
such rights. 


For the above reasons it cannot be 
said that the lower appellate Co^ 
could not in the present case find that 
there had been a substantial inter- 
ference with the respondents’ rights, 
and that being* so, such a finding is 
binding upon me. The respondents 
liave therefore succeeded in establisn- 
mg a right of privacy and an action^ 
able infringement of such a right and 
consequently they are entitled to some 
degree of protection. The lower appel- 
late Court set aside the injunctions 
granted by the trial Court but orde^d 
that the two windows on the fourth 
floor should be screwed up and abyays 
have opaque glass and be niaintained 
in tliat condition and one window on 
the third floor should be so 
to prevent the respondents’ pa^olia 
being visible from it. In my judgment 
this order amply protects the respon- 
dents and gives them tl^t they 
can justly clatm. Their 

must be protected and 
but if this can be done without 
harshness to the appellant, such 
course .should be a.d<>pted. To order 
the windows m question to be brickea 
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up would not give the respondents any 
greater privacy and by depriving the 
appellant of light would involve un- 
necessary hardship on him. In my view 
the decide of the lower appellate Court 
is adequate and I therefore dismiss the 
appeal and cross-objection and affirm 
that decree. The appellant must pay 
the costs of this appeal, but all costs 
occasioned to either the appellant or 
respondents by reason of the cross- 
objection must be borne by the res- 
pondents. Leave to appeal under 
Letters Patent is granted. 

K.s, Appeal dismissed, 
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Niamatullah, J. 

Hafiz Uddin — Decree-holder — Appli- 
cant. 

V. 

(Firm) Parshadi Lal Monohar Lal — 
Judgment, deb tor — Opposite Parties. 

Civil Revn. No. 627 of 1934, Decided 
on 24th January 1935, against order of 
Judge, Small Cause Court, Meerut, D/- 
12th May 1934. 

Limitation Act (1908), Art. 182 (5)— Limi- 
tation runs only from date of final order — 
Order of Court merely directing office to 
prepare certificate is not final order on 
application for transmission of certificate — 
Civil P. C. U908), O. 21, R. 6. 

The order of the Court which merely directs 
the ofiSce to prepare a certificate cannot be con- 
sidered to have finally disposed of the applica- 
tion which prayed that the certificate be trans- 
mitted. Application can be considered to have 
been finally disposed of only when the required 
certificate is prepared and handed over to the 
decree-holder who has undertaken to present it 
before the transferee Court. [P 758 C 1] 

Sri Narain Sakai — for Applicant. 

S. N. Gupta — for Opposite Parties. 

Order. — The only question involved 
in this case is one of limitation. The 
applicant obtained a decree from the 
Small Cause Court, Delhi, on 2nd Octo- 
ber 1929. He made an application to 
the Court passing the decree on llth 
Tanuary 1930, asking for a certificate 
of transfer to a Court in Meerut, where 
the decree-holder desired to execute 
his decree. The Court ordered on 17th 
•February 1930. that a certificate be 
prepared. On 5th March 1930, the de- 
cree-holder deposited the requisite 
court-fee for preparation or transmis- 
sion (it is not clear which) of the certi- 
ficate. On 8th March 1930, the certifi- 
cate was prepared and handed over 
to the decree-holder and the case was 
consigned to the record room. No satis- 
faction of the decree was obtained on 
tliat occasiooi, and the decree-holder 


did not make any application till 27th 
February 1933, when the present ap- 
plication for execution waiS made at 
Meerut. The judgment -debtor resisted 
it and pleaded limitation. The lower 
Court upheld the judgmient-debtor’s 
plea and dismissed the decree-holder’s 
application for execution, holding that 
the application having been made more 
than three years after the date of the 
decree must be considered to be barred 
by limitation, unless the final order on 
the application for transdfer, dated llth 
January 1930, be taken to have been 
passed within three years from the date 
of the present application. It was con- 
tended on behalf of the judgment- 
debtor that, though the application 
dated llth January 1930, amounted to 
an application to the Court to take 
a step-in-aid of execution, the final 
order passed thereon was on 17th 
February 1930, when the Court ordered 
that the certificate be prepared. The 
present application was made more 
than three years from that date. On 
behalf of the decree-holder it was con- 
tended that the payment of fee on 
5th March 1930, implied an application 
by the decree-holder that further ac- 
tion be taken for the preparation and 
transmission of the certificate and that, 
in any case the final order disposing 
of the application dated llth January 
1930, was passed on 8th March 1930, 
when the certificate was ordered to be 
handed over and was in fact handed 
over to the decree-holder for presen- 
tation at Meerut where the decree was 
to be executed. 

It is not necessary to consider whe- 
ther the act of depositing the requisite 
fee on 5th March 1930, implied an ap- 
plication to the Court to take a step- 
in-aid of execution within the meaning 
of Cl. (5), Art. 182, as the final order 
on the application dated llth January 
1930, was not passed till 8th March 
1930. It should be noted that, accord- 
ing to Art. 182, Cl. 5 as amended in 
1927, limitation is to be reckoned not 
from the date of the application, but 
from the date of the final order passed 
on an application to the Court to take 
some step-in-aid of execution. O. 21, 
R. 6, Civil P. C., lays down the proce- 
dure for transfer of a decree for exe- 
cution in a Court other than the one 
which passed it. It provides that a 
certificate setting forth that satisfac- 
tion of decree has not been obtained 
by execution in the Court which passed 
it, shall be sent with a copy of the 
decree to the Court in which execution 
is desired. The order of the Court, 
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was bound to pay. He has paid what ho was 
himself bound to pay. having regard to the fact 
that the bulk of the profits came into his own 
hands. Hence he is not entitled to contribu- 
tion from his co-mutawalli. [P T59 0 1, 2] 

Amlika Prasad Duhe — for Appellant, 

Judgment. — The suit which has gi- 
ven rise to this appeal was brought 
by the plaintiff-appellant for contiibu-» 
tion. The parties to this case are co- 
mutawallis under a deed of endow- 
ment which reserves certain benefits 
in favour of certain persons hereinaf- 
ter called the beneficiaries. Both the 
Courts below have dismissed the plain- 
tiff’s suit. 


dated 17th February 1930, merely 
directed the office to prepare a certi- 
ficate. That order cannot be consid<^ed 
to have finally disposed of the applica- 
tion which prayed that the certificate 
be transmitted. The proceedings taken 
by the Court on 8th March 1930, should 
be considered to have finally disposed 
of the application dated 11th January 
1930. On that date the required certi- 
ficate u'as prepared and handed over 
to the decree-holder, who had under- 
taken to present it before the Meerut 
Court. This being done the fact was 
noted on the application and the re- 
cord was ordered to be consigned- It 
is true tliat there is no definite order 
in black and white directing the office 
to hand over the certificate to the de- 
cree-holder; but in my opinion this is 
clearly the effect of the proceedings 
of tliat date, as on no previous occa- 
sion after the application of 11th Janu- 
ary 1930, the Court passed an order 
that the certificate be transmitted. 
Without a specific order of the Court 
a certificate could not be transmitted 

as required by O. 21, R. 6. 

For the reasons stated above, I hold 
that the decree-holder’s application, 
dated 27th February 1933, which was 
within three years from 8th March 
1930 was within time. The result is 
that’ this application is allowed, the 
order of the lower Court is set aside 
and the case is sent back to that Court 
with a direction that the decree-holder’s 
application for execution be de^t with 
according to law. Costs shall abide 
the result. 

Application allowed. 
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Niamat Ullah, J. 

Muhammad Qulikhan Plaintiff 
Appellant). 

V. 

Mt. Mularak Fatima- 

“ir "d'°App... No. 1081 P. 1934, Dp- 

cided on 18th January 1935. from deci- 
sion of Sub-Judge. Bareilly. D/- 30th 

Ti Law Waqf — One of mula- 

Mahomedan Law 

wallis in possession of bulk of income of 
property-payment by him to benef.c.ar.es - 
He U not entitled to contr.but. on from co 

mutawalli— Contract Act (1872), a. 69. 

Where the mutawallis 

certain Lms out of the f ^^t,- 

beneBciaries. and if duly 

wallis is in possession of the bulk of the »uoome 
Tud be pays oS the beneficiaries, it cannot be 
said tbat^be has paid what the other mutawaUi 



Defendant 


The beneficiaries instituted a smt 
against the parties to this case for 
recovery of what was receivable by 
them under the deed of endowment 
in respect of the years 1332-1334 
li. The present plaintiff was arrayed 
as defendant 1 and the present defen- 
dant was defendant 2. The latter did 
not enter appearance, and the proc^d- 
ings were ex parte against her. Defen- 
dant 1 (the present plaintiff) contested 
the suit, inter alia, on the ground 
that half the property is entered in 
Mubarak Fatima’s (the present defen- 
fendanl’s) name, who had received 
Horn defendant 1 all her profits up 
to 1334 Fasli. One of the issues fram- 
ed by the Court in that case was 
“What amount, if any, is 
plaintiff and against which defendant 
or against both.” The Court ^creed 
the plaintiff’s claim in these terms: 

The plaintiffs are therefore entitled 
to a decree against both the defen- 
dants as both are trustees of the en- 
dowed property appearing so m re- 
venue papers. The beneficiaries execut- 
ed their decrees an-d obtained satis- 
faction thereof from the plaintiff alone. 
The present suit was brought by tne 
plaintiff for recovery of half^ of what 
he had to pay to the beneficiaries under 
the decree obtained by them. His case 
is that the parties being co-mutawai- 
lis, the defendant ought to contnbute 
half of wliat was payable to the b^e- 
ficiaries. Both the lower Courts 
found that the bulk of the profit 
into the hands of the plaintiff arid the 

latter is not therefore entitled ro re 

cover an>dhing from the 
who has no funds m her 
longing to the endowment. On 
finding the plaintiff’s suit was disimiss 

It is contended in second ap^l 
the decision in the. benefici^i^ smt 

operates as res the de- 

p^ies to this case so far as th 
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fendant’s liability to contribute is con- 
cerned. I am unable to accept this 
contention. The present defendant, 
who was defendant 2 in the beneficia- 
ries* suit, did not enter appearance. 
There was nothing in the pleas taken 
by the plaintiffs or defendant 1 in that 
suit which amounted to an allegation 
that even though the bulk of the pro- 
fits came into his hands the co-muta- 
walli, who was without funds, was 
nevertheless liable to contribute half 
of the money payable to the benefi- 
ciaries. The question to be decided 
now was not directly and substantially 
in issue in the beneficiaries’ suit. All 
that the Court held in that case was 
that as between the beneficiaries on 
the one side and the two mutwallis on 
the other no specification of the lat- 
ter’s liability need be made. Accord- 
ingly a joint decree was passed. It was 
open to the beneficiaries to execute 
their decree against one or the other 
of the “mutawallis” who were the 
judgment-debtors. It so happened that 
they obtained satisfaction of their de- 
cree from the mutawalli .who had the 
funds of the endowment in his posses- 
sion. It is not open to the latter to 
to sue his co-mutawalli for contribu- 
tion, as if the co-mutawalli was under 
a personal obligation to pay to the 
beneficiaries. It was out of the 
income of the endowed property that 
the mutawallis were to pay to the 
beneficiaries. One of the two muta- 
wallis realising the bulk of the pro- 
fits of the endowed property was bound 
to pay to the beneficiaries. A suit like 
this can succeed only if it fulfils the 
requirements of S. 69, Contract Act. 
•which provides: 

A person who is interested in the payment of 
-money which another is bound by law to pay, 
and who therefore pays it, is entitled to bo re- 
imbursed by the other. 

I have not the deed of endowment, 
.and it is not possible to that it 

contains any stipulation which, in all 
circumstances, directs each mutawalli 
to pay half of what is directed to be 
•paid to the beneficiaries. I take it that 
the mutawallis who are ui cliargc of 
the property liavc been made liable 
to pay certain sums out of the income 
thereof to the beneficiaries. If only one 
I of the two mutawallis is in possession 
oi the bulk of the income, and he pays 
'off the beneficiaries, it cannot be said 
that he lias paid what the other muta- 
walli was bound to pay. He has paid 
wliat he was himself bound to pay, 
’hav'mg regard to the fact that the 
bulk of the profits came into his own 
hands. In this v'iew I think the lower 


Court has correctly ’held that the 
plaintiff is not entitled to contribution 
and the plaintiff’s suit was rightly du- 
missed. This appeal fails and is dis- 
missed under O. 41, R. 11, Civil P. C. 

K.S. Appeal dismissed. 
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Allsop, J. 

Abdul Shakur Khan — Plaintiff — Ap- 
pellant. % 

V. 

Rajendra Kishore Saran Singh — De- 
fendant — Respondent. 

Second Appeal No. 193 of 1933, Deci- 
ded on 14th March 1935, from decision 
of Second Addl. Sub Judge, Allahabad, 
D/- 27th October 1932. 

(a) Limitation Act (1908), Arts. 97 and 
115 — Promise to execute lease — Considera- 
tion paid — Defendant resiling from promise 
and refusing to execute lease^Suit for re- 
turn of money — Cause of action arises on 
breach and suit is governed by Arts. 97 and 
115. 

Where plainbifi has paid consideration and the 
defendant has promised to execute a lease but 
subsequently resiles from the promise and refuses 
to execute the lease and plaintiff files a suit for 
return of money, the cause of action does not 
arise on date of payment of money. The suit is 
governed by Art. 97 or by Art. 115 and that it is 
either a claim for money paid upon an existing 
consideration which afterwards failed in that 
the payments were made in consideration of the 
promise to execute the lease and the promise 
was afterwards repudiated or it is a claim for 
compensation for the breach of any contract ex- 
press or implied not in writing registered and 
not specially provided for. The cause of action 
arises on breach of the promise to execute the 
lease. [P 760 C 1, 2] 

(b) Practice — Pleadings — Mere inaccuracy 
in plaint is not sufficient to dismiss claim. 

The mere inaccuracy in the plaint is not suf- 
ficient to justify the dismissal of the claim. 

[P 7G0 C 2] 

Bas^ideva Mukerji — for Appellant. 
Banke Behari — for Respondent. 

Judgment. — This second appeal gives 
rise to a question of limitation. Thie 
plaintiff instituted a suit to recover two 
sums of Rs. 75 paid by him to the 
other party on 26th October 1926 and 
1st January 1927. His case was that 
he made these payments by way of 
premium or nazrana because the de- 
fendant-respondent had promised to 
execute in his favour a lease of a cer- 
tain holding. He claimed that the 
sums should be returned on the ground 
that the defendant-respondent had 
resiled from his promise and refused 
to execute the lease. The defendant- 
respondent did not allege that he was 
prepared to execute the lease. His de- 
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fence was that there had been a sub- 
sequent arrangement by which the 
claims of the parties had been adjusted 
and that for that reason the amounts 
were no longer due. This defence was 
disbelieved by the Courts below. I am 
left ^vith these facts that the plaintiff 
advanced these two sums on the faith 
of a promise made by the other party 
that he would execute the lease in the 
plaintiff*s favour and that subsequent- 
ly ^the defendant refused to execute 
the lease. 

The suit was originally instituted in 
the Court of Small Causes on 2Gth 
October 1929. The Court ultimately de- 
cided that it had no jurisdiction and 
turned the plaint for presentation to 
the proper Court on 21^ May 1930. 
It was presented on 11th June 19o0. 
The learned Judge of the lower ap- 
pellate Court came to the conclusion, 
and rightly, so. that the plaintiff was 
entitled to the benefit of the provi- 
sions of S. 14, Limitation Act, for the 
period from 26th October 1929 to 21st 
May 1930, that is for a period of very 
nearly seven months. He decided that 
the plaintiff’s claim in respect of the 
payment made on 1st January 1927 
was therefore within limitation on 11th 
June 1930 but he held that the .claim 
for the other payment made on 26th 
October 1926, was barred by time, be- 
cause it was outside limitation by the 
period extending from 21st May 1930 
to 11th June 1930. 

The plaintiff has only himself to 
blame for the decision which was 
reached. In his plaint he asserted that 
his cause of action arose on 26th Octo- 
ber 1926 and 1st January 1927. the 
consideration of the facts alleged it 
is clear enough that his cause of ac- 
tion did not arise on those dates, ihis 
was clearly a claim which was govern- 
ed either by Art. 97 , Limitation Act., 
or by Art. 115, that is, it was eit^r 
a claim for money paid upon on exit- 
ing consideration which afterwards 
failed in that the payments were made 
in consideration of the promise to exe- 
cute the lease and the promise was a^ 
terwards repudiated or it was ^ 
for compensation for the ^ 

any contract express or 
writing registered and not specially 

provided for. It is 

of these articles is applied to the 
facts of the case. It has been sug 

gested on behalf of the 
?hat the plaintiff rightly said h^s 

cause of action arose 
1926 and 1st January 
obvious that this is not a good argu- 


ment because it is inconc^vable that 
the plaintiff could, have instituted a. 
suit for the recovery of the money 
advanced on 26th October, if he had 
wished to institute it on the next day,. 
27th October. He would clearly then 
have had no claim for the refund of 
the money. In one sense of course, a 
part of the cause of action did arise 
on the dates mentioned because th^e 
would have been no cause of action 
if no money had been advanced, but 
it is also evident that these were not 
the complete causes of action because 
the plaintiff could not claim his money 
until there was a breach of the pro- 
mise to' execute the lease. As the se- 
cond payment was made on 1st Janu- 
ary 1927 it is obvious that the breaclt 
of the promise occurred after 
date, and the cause of action really 
arose from the breach. As the plain- 
tiff was entitled to the benefit of the 
provision's of S. 14, Limitation Act, nis 
claim for both the sums was cLearly 

within time. ^ 

The only question is whether tne 

plaintiff should not be allowed to en- 
force his claim because in hrs plamt 
he wrongly stated that the c^use ot 
action occurred in respect of the nTst 
payment on 26th October 1926 and 
omitted to mention the other date 
when the breach took place. I do not 
think that meticulous accuracy m 
drafting of plaints can be demanoea 
in this country. It does not app^r 
that the inaccuracy in the 
could have given rise to any dirnculty 
on the part of the defendant or could 
have affected the defences which he 
has taken. I hold that the w^Je 
claim was within hmitation and that 
the mere inaccuracy in the plaint is 
not sufficient to justify the dismissal 
of the claim. I therefore allow the ap- 
peal, set aside the order of the Court 
below and restore the order ot Y*® 
Munsif. The appellant will get his 
costs in the lower appellate Court, bur 
the parties will bear their costs m tms 
Court. Leave to file an app^l under 
the Letters Patent is refused. 

^ g . Appeal allowed, 
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SULAIMAN, O. J. and BENNET, J. 

Municipal Board, Benares Deien- 

dant — Appellant. 

Krishna and Co 

Letters Patent Appeal No. 37 of 19^4,. 
Decided on I3th February 1935, ^gaiDS 

decision of Young, J.. ^1- 
1934, reported in 1934 All. 550. 
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(a) Appeal — Letters Patent appeal — Plea 
of jurisdiction not pressed before single 
Judge can be raised in Letters Patent 
appeal — Jurisdiction. 

Where a question of law is raised for the first 
time in a Court of last resort upon the construe* 
tion of a document or upon facts either admitted 
or proved beyond controversy, it is not only 
competent but expedient in the interests of 
justice to entertain the plea. But the expe- 
diency of adopting such a course may be doubted 
when* the pleas cannot be disposed of without 
deciding nice questions of fact. A plea of want 
of jurisdiction can be raised in Letters Patent 
appeal even though it has not been pressed be* 
fore the single Judge : 1932 P C 118, JRel. on.; 
20 All 258, 1931 All 35 and 1931 All 490, Ref. 

[P 761 0 1, P 762 G 1] 

(b) U. P. Municipalities Act (2 of 1916), 
Ss. 128 (1) and 133 (1) — Tax includes octroi 
or toll also. 


The word ‘tax’ is intended to be comprehen- 
sive enough to include an octroi or a toll also. 

[P 762 C 1] 

(c) U. P. Municipalities Act (2 of 1916), 
S. 164— Suit for refund of octroi assessed 
by Board on goods imported does not lie in 
civil Courts on ground that goods are not 
assessable. 


No suit for a refund of octroi which has been 
assessed by the Municipal Board on goods im* 
ported lies in a civil Court on the ground that 
the goods were not in fact assessable or that the 
amount of assessment was excessive : 1935 All 
68 and 85 Cal 859, Ref. [P 7G3 O 1] 

(d) U. P. Municipalities Act (2 of 1916), 
Schedule, Class ( 1 4)— Electric ceiling fans 
are exempt from duty (Obiter). 

Obiter.— ClABs (14) expressly exempts from 
duty machinery, meaning machines or sets of 
machines to be worked by electric power. Elec- 
tric ceiling fans are obviously within the scope 
of this category. tP C 1] 


A, M. Khwaja — for Appellant. 

^ K. N. Katju and B. Malik— ior Res- 
pondent. 

Judgment. — This is an appeal by the 
Municipal Board of Benares arising- out 
of a suit brought by the plaintiff com- 
pany for refund of certain octroi duty 
charged from them on certam ceiling 
fans imported into the Municipal limits. 
The goods were detained at the barrier 
and were charged at the rate of six 
pies per rupee on their value. The 
plaintiffs paid the duty under proj^st 
and got their goods released. The 
Dlaintiff company has now instituted 
tlie suit in the Civil Court for refund 
of the octroi on the ground that the 
goods were not chargeable with octroi 
at all. The defendant inter alia pleaded 
that the Civil Court had no jurisdiction 
to entertain the suit. An issue on the 
Question of jurisdiction was framed by 
the trial Court, but it was not seriously 
oressed on behalf of the defendant. 
The point was again raised in the 


grounds of appeal before the lower ap- 
pellate Couirt, but the judgment of that 
Court does not suggest that the point 
was argued. Before a learned Judge 
of this Court in second appeal the 
point does not appear to have been, 
argued, and the only question con- 
sidered was whether the electric ceil- 
ing fans could come under the cate- 
gory of “hardware” so as to be charge- 
able under Art. 82 of the Schedule. 

A preliminary objection is taken ort 
behalf of the plaintiff that a new point 
which was not argued before the Judge 
of this Court should not be allowed to- 
be raised in the Letters Patent appeal. 
Reliance is placed on the observations 
in 20 All 258 (1), that in appeals under 
the Letters Patent an appellant is not 
entitled to be heard on points which 
he had not raised . before the Judge 
from whose decree he was appealing. 
Probably all that the learned Judges 
meant to lay down was that he was 
not entitled as of right to raise such 
a question, and not that the Letters 
Patent Bench itself is precluded from: 
allowing such a point to be raised.. 
Even in 1931 All 35 (2), it was con- 
ceded that a question involving juris- 
diction can be raised for the first time 
in appeal. It was pointed out in a 
later Full Bench case of 1931 All 490 
(3), that the list could not be exhaus- 
tive and any suggestion that no other 
category could be considered would be 
an obiter dictum. The matter has been 
set at rest by the pronouncement of 
their Lordships of the Privy Council in 
1932 P C 118 (4). where their Lordships 
quoting the remarks of Lord Watson 
in (1892)- A C 473 (5). at p. 480 pointed 
out that where a question of law is 
raised for the first time in a Court 
of last resort upon the construction of 
a document or upon facts either ad- 
mitted or proved beyond controversy, 
it is not only competent, but expedient 
in the interests of justice to enter- 
tain the plea. But the expediency of 
adopting such a course may be doubted 
when the pleas cannot be disposed of 
without deciding nice questions of fact. 
We are therefore of opinion that a 
plea o f want of juri sdi ction can ~be 

1. Brij Bhukhan v. Durga Dat, {1898J 20 All 
258=1898 A W N 41. 

2. Ram Kinker Rai v. Tufani Ahir, 1931 All 
35=133 I C 428=63 All G5 (F B). 

8. Mahabir Siogh v. Narain Tewari, 1931 Alli 
490=134 I C 236 (F B). 

4. M. E. MooUa & Sods, Limited v. Mrs. Bur* 
jorjee, 19?2 P C 118=136 I C 737=59 I A 
161=10 Rang 242 (P C). 

5. Connecticut Fire Insurance Co. v. Kavanagh^ 
(1892) A O 473=61 L J P O 50=57 J P 21 = 
67 L T 608. 
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{ raised in this Letters Patent appeal 
even though it does not appear to have 
been pressed before the learned Judge 
' of this Court. 

The first contention urged on behalf 
of the appellant is that no suit fojr 
a refund of octroi duty lies in the Civil 
Court. S. 128 (1), Municipalities Act, 
1916, empowers a Board to impose 
several kinds of “taxes”, and the list 
includes an octroi on goods or anunals 
brought within the Municipality for 
consumption or use therein. The open- 
ing j>ortion of the sub-section indicates 
that an octroi is regarded as one of 
the taxes which can be imposed by 
the Board. In S. 133 (1) it is speci- 
hcally mentioned that if the proposed 
^‘tax” falls under any of the Cls. (i) 
to (xii), sub-S. (1), S. 128, the Com- 
missioner may refuse to sanction it. 
Cl. (8). sub-S. (1) is the clause re- 
ferring to octroi on goods. Similarly 
S. 166 speaks of any sum on account 
of “tax” other than an octroi or toll, 
or any similar tax payable upon im- 
Imediate demand. It therefore seenas 
'to be obvious that the word “tax” is 
lintcnded to be comprehensive enough 
to include an octroi or a ^^oll also. 
S. 153 also is general in its scope and 
provides for the making of rules re- 
gulating the assessment, collection or 
composition of taxes, and in the case 
of octroi or toll, the determination of 
octroi or toll limits. Tliat is to say. 
the assessment and collection of octroi 
£LS well as the determination of the 
limits of octroi can be provided for 
in the rules made by the Board. S. 160 
allows an appeal in the case of all 
taxes other than those assessed upon 
the annual value of buildings or lands, 
and S. 162 provides for a reference to 
the High Court in case there is a rea- 
sonable doubt. It is difficult to hold 
that these sections arc inapplicable to 
the assessment, imposition or demana 

of octroi. !.• i. 

We then come to S. 164, 
main reliance is placed on behalf ol 
the appellant. It provides: 

(1) No objection shall be taken to a 

or assessment, nor any 

son to 1.0 assessed or taxed bo 

other manner or by any other autboritj than 


as provided in this Act. /vnn- 

The order of the appellate authority con 

firmiiiK soltinR aside or modifying an order in 

respect of valuation or assessment or liability to 

assessment or taxation shall bo final, etc. 


The marginal note added 
tion is “Bar to jurisdiction of Civil and 

Criminal Courts in 

tion.” Both the maj-gmal note as well 
£is the language of the two sub-sections 


indicate that it is the intention^ of 
Legislature that matters of this kind 
are to be decided finally in acoordahee 
with the provisions laid down in the 
Municipalities Act and not otherwise, 
and that they should not be re-opened 
in any Civil or Criminal Court in any 
manner other than that which is pro- 
vided in this Act. It is obviously m 
tended that all objections to the valua- 
tion or assessment as well as to the 
liability or assessment of taxes shah 
be made either to the Board or a.ppel- 
late authority and that the ultimate 
decision of the appellate authority sl^ll 
be absolutely conclusive and incapable 
of being re-opened in any other Court 
except in accordance with the provi- 
sions of the Act itself. _ , - 

It has been held by a Bench of this 
Court that when proceedings 
started under S. 155, Municip^itaes 
Act, the question whether an onen^ 
has in fact been committed oe 

considered afresh by the Criminal Coi^ 
because there is provision for convu^ 
tion for such an offence in the Act 
itself. In 1935 All 28 (6). ‘here was a 
remark in the nature of an obiter dic- 
tum that: , 

So far as civil Courts are concerned, the con 
tention (that the jurisdiction IS barred) is welt 

found^ed. counsel 

dent has relied on 35 Cal 859 (7). 

case turned on the . ‘^188^ 

S 116. Bengal Municipalities Act, ISo^- 

In the previous Act the words nor 

shall the liability of any p^^on to be 

assessed or rated be questioned, had 

also occurred in the same but 

in 1894 those words were d^iberat^y 

deleted by the Legislature and 

from the section. Furthermore, there 

was no marginal, note mdicaUng^t^ 

the section was mtended to be a bar 
to the jurisdiction of Civil or 
Courts. It is also quite cW that^^ 
the taxation had been .i?ade m res^t 

of income earned outside the 

tion of the Muncipal limits. . In those 
circumstances the Calcutta ^ 

held that suit in a Cml 

nxaintainable. The position m 

Provinces is quite ' 

lano-uage of S. 164. together with its 

marginal note is quite iq 

may also be noted that 
of the Municipal Account 
onwards, the imposition of octroi d^ 




7 .®Chiitinan of Giridih 

Cbandra Mazumdar, (1908) 80 

CL J 631=12 OWN 709. 


1935 Dunbar v. Dunbar (Thom, J.) Allahabad 763 


is called an assessment. We are there- 
fore of opinion that no suit for a re- 
fund of octroi which has been assessed 
by the Municipal Board on goods im» 
ported lies in a Civil Court on the 
I ground that the goods were not in 
fact assessable or that the amoimt of 
assessment was excessive. 

The next question is whether the 
goods were really chargeable with 
octroi duty. It is not absolutely neces- 
sary to decide this finally in this case. 
The learned Single Judge was of the 
opinion that ceiling electric fans did 
not come within the category of hard- 
ware mentioned at serial No. 82 of 
the schedule. There is much to be 
said for the view tliat “hardware” would 
not include machinery of the kind of 
electric ceiling fans. The learned coun- 
sel for the Municipal Board suggested 
that they may come under the heading 
“other metals and articles made there- 
from”, while the learned counsel for 
the respondent pointed out that iron, 
brass copper, etc., had been previously 
mentioned and the expression other 
metals” would not mclude iron. It is 
not nccessa^ to decide this point. But 
we may point out that class (14) ex- 
pressly exempts from duty machinery 
meaning machines or sets of machines 
to be worked by electric power. Elec- 
tric ceiling fans are obviously within 
the scope of this category. Although 
no suit lies for refund of the octroi 
duty, we must express our opinion that 
the goods were actually exempt from 
duty, when considering the question of 
costs. 

We accordingly allow the appeal and 
dismiss the plaintiff’s suit, but we direct 
that the parties should bear their o\mi 
costs throughout. 

Appeal allowed. 
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Thom. J. 

Lieut. Basil Douglas Hope Dunbar — 
Petitioner. 

V. 

2drs. Evelyn Diana Hope Dunbar and 
another — Respondents. 

Matrimonial Case No. 10 of 1934, 
Decided on 5th April 1935. 

Indian and Colonial Divorce Jurisdiction 
Act (1926), S. 1 (1) (d)— Consistorial causes 

should be entertained only in Court of par- 
ties’ domicile — Only in exceptional case will 
High Court entertain petition for dissolution 
of marriage by persons who are not domi- 
ciled and resident in India. 

Consistorial causes should be entertained only 
in the Court of the parties’ domicile. The High 
Court will always be slow to entertain petitions 


for the dissolution of marriages by persons 
are not domiciled and resident in India. Only 
in exceptional circumstances will the Oourt 
exercise its jurisdiction in such cases. The Court, 
before it does so, must be clearly of the opinion 
upon the facts before it that because of the 
reasons referred to in S. 1 sub-S. (l)(d), the peti- 
tioner cannot effectively prosecute his suit for 
divorce in the Court of his domicile. Further, 
the Court, beforent will entertain such a peti- 
tion, must be satisfied that ihe interests of 
justice imperatively demand that the suit should 
be decided in India, 0 2; P 765 0 1] 

O. M. Chiene — for Petitioner. 

K. N. Malaviya and E. N. Banerji — 
for Respondent. 

R. N. Gurti — for Co-respondent. 

Order. — This is a petition by Lt. Ba- 
sil Douglas Hope-Dunbar of the Came- 
ron Highlanders against Mrs. Evelyn 
Diana Hope-Dunbar, his wife, and 
Captain J. W, T. Woolridge of the 
Indian Army Service Corps. The pe- 
tition is presented under the Indian 
and Colonial Divorce Jurisdiction Act 
of 1926. In the petition the petitioner 
prays for dissolution of his marriage 
with the respondent on the ground of 
her adultery w-ith. the co-respondent. 
In para. 17 of his petition the peti- 
tioner avers that the respondent com- 
mitted adultery with the co-respondent 
in July, August and September 1933, 
at Bombay in October 1933 and in 
Bareilly between the last week of De- 
cember 1933 and the first week of 
January 1934. The respondent has ta- 
ken a preliminary objection to this pe- 
tition. She has contended that this 
Court should refuse to entertain the 
petition upon the ground tliat it is not 
in the interests of justice that the pe- 
tition be adjudicated upon by a Court 
in India and that no sufficient cause 
has been shown for the presentation 
of the petition in a Court in India. 
The relev'ant section of the Indian Di- 
vorce and Colonial Jurisdiction .Act is 
S. 1, Sub-S. (1) (c) and (d). These 
sub-scctions are in the following terms: 

(c) No such Court shall grant any relief under 
this Act except in cases whero the petitioner 
resides in India at the time of presenting the 
petition, and the place where the parties to the 
marriage last resided together was in India, or 
make any decree of dissolution of marriage except 
whore either the marriage was solemnized in 
India or the adultery or crime complained of was 
committed in India; (d) any such Court may 
refuse to entertain a petition in such a case if 
the petitioner is unable to show that by reason 
of official duty, poverty or any other sufficient 
cause he or she is prevented from taking pro- 
ceedings in the Court of the country in which 
he or she is domiciled, and the Court shall so 
refuse if it is not satisfied that in the interests 
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of justice it is desirable that the suit should be 
determined in India. 

The petition was filed in November 
1934. On 19th December the petitioner 
left with his regiment for Khartum 
where he at present resides. The aduh 
tery alleged is averred by the peti- 
tioner to have taken place at various 
places in India. It follows therefore 
that the conditions set forth in S. 1, 
Sub-S. (1) (c) arc present in this case. 
Learned counsel for the respondent has 
contended that the Court ought, in the 
exercise of its discretion, to refuse to 
entertain the petition upon the ground 
that the petitioner liad failed to show 
that by reason of official duty, pover- 
ty or other suflficienit cause he was pre- 
vented from, taking proceedings in the 
Court of the country in which he was 
domiciled. Further, learned counsel 
invited the Court to dismiss the peti- 
tion upon the ground that, upon a 
consideration of the entire facts and 
circumstances, it was not in the in- 
terests of justice that the petition 
should be entertained by this Court. As 
already observed, the petitioner resides 
at Khartum, Learned counsel for the 
petitioner has stated that he has been 
informed by his client that there is 
a possibility of his return to India up- 
on his transfer from the Cameron 
Highlanders to the Indian Army. It 
appears that the application for trans- 
fer to the Indian Army was made by 
the petitioner shortly before he left 
India in December 1934. The 
petitioner however is unable to 
say definitely whether his trans- 
fer will be effected or whether in fact 
he will return to India on service wi- 
thin any reasonable time. 

The petitioner has failed to show 
that the exigencies of the service would 
prevent him securing the necessary 
leave to enable him to go to Scotland 
if he so desired to be present the 
prosecution of his suit in the Court 
of Session there. It is common know- 
ledge that regimental officers are grant- 
ed special leave for purposes ot pro- 
secuting suits for the dissolution ol 
their marriages and in any event as 
was pointed out by learned counsel 
for the respondent the evidence of the 
] 5 ciitioncr could v-cry easily \yc taken 
upon commission. This is common 
tico and one to which in cases, such 
as the present, there is no real ob- 
jection. Learned counsel for the^ peu- 
tioncr has contended that it is in the 
interests of justice that his client 
should be present in Court to give evi- 
dence. Undoubtedly that would be more 
satisfactory from his point of view. On 


the other hand, the evidence which he 
will be able to give will be evidence 
which can easily and appropriately be 
recorded on commission. Learned coun- 
sel for the petitioner has further point- 
ed out that all the material witnesses 
apart from the parties are resident in 
India. It is true that they do not re- 
side within the jurisdiction of this 
Court, but learned counsel has stated 
that there would be no difficulty in 
curing the attendance of these wit- 
nesses in this Court should this Court 
entertain the petition. This fact un- 
doubtedly is a weighty consideration, 
but, on the other hand, the evidence 
of such Avitnesses in divorce case is re- 
corded on commission frequently and 
no difficulty presents itself to the re- 
cording of the evidence of the peti- 
tioner’s witnesses in the present in- 
stance. 


The respondent resides in England- 
She would not have come to India at 
all had she not been married to the 
petitioner. She has no intention of re- 
turning to India. Now it is quite certain 
that in the interests of justice her evi- 
dence should be recorded in the Court 
Avhich decides the petitioner’s suit for 
the dissolution of his marriage. She 
undoubtedly will be the most impor- 
tant witness in the case. It is not only 
desirable but essential in the interest^ 
of justice that the Court should have the 
opportunity of hearing the witness 
her evidence and observing her de- 
meanour in the witness box. If this 
Court entertains the petition then the 
respondent would have to jourqey. to 
India to give evidence. On the other 
hand, if the Court refused to enter- 
tain the petition, the petitioner will 
either have to give his evidence on 
commission or journey to Scotland to 
give his evidence. The evidence of the 
other witnesses in India would be. re- 
corded upon commission. Upon a con- 
sideration of the entire circumstances 
it is in the interests of justii^ that 
the petitioner’s action for the dissolu- 
tion of his marriage with the respon- 
dent should be taken in the Court oi 
their domicile. The general Pnm:i^ 
is that consistorial causes shouia w 
entertained only in the Court of fhe 
parties’ domicile. There are many r^- 
sons for this principle. These 
tent and need not be enumerated he^. 
This Court will aJways slow to e^ 
tertain petitions for the dissolution ^ 

marriages by persons, who are not^do^ 
miciled and resident in I*^*^*^- 
exceotional circumstances will tue 
eCS e“rcise its jurisdiction m such 
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cases. The Court before it does so 
must be clearly of the opinion upon 
the facts before it that because of the 
reasons referred to in S. 1, Sub-S. (1) 
(d), Indian and Colonial Divorce Juris- 
diction Act, the petitioner cannot ef- 
fectively prosecute his suit for divorce 
in the Court of his domicile. Further 
the Court, before it will entertain such 
a petition, must be satisfied that the 
interests of justice imperatively demand 
tliat the suit should be decided in 
India. 

The petitioner and the respondent 
arc domiciled in Scotland. The i>eti- 
tioner has completely failed* to show 
that poverty or official duty or any 
other sufficient cause prevents him 
from proceeding to Scotland to prose- 
cute his suit there. Further the i>eti- 
tioner has failed to satisfy me that 
it is in the interests of justice that 
the suit should be decided in India 
In these circumstances the petition is 
dismissed. The respondent is entitled 
to costs. I assess these costs at Rupees 
500. The co-respondent who is repre^- 
sented is also entitled to costs. I al- 
low to him Rs. 200 as costs subject 
to his filing a fee certificate within one 

week. 

x,s. Application dismissed. 


— Suit filed in 
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NIAMATULLAH, J. 

ML Muniran — Plaintiff — Applicant. 

V. 

Alt Husain — Defendant — Opposite 
Party, 

Civil Revn. No. 619 of 1934, Decided 
on 20th February 1935. 

Civil P.C. (1908), S. 24 _ — - 

Munsif's Court on Small Cause side trans- 
ferred to Honorary Munsif’s Court — On ap- 
plication of defendant suit transferred by 
District Judge to Additional Munsif's Court 
having no Small Cause powers — Appeal lies 
from his decision — U. P. Honorary Munsifs 
Act (2 of 1896), S. 8, Proviso. 

A suit for recovery of Rs. 152-8-0 was in- 
stituted in the Court of the Munsif, who had 
iurisdiction of a Court of Small Causes upto 
W 200. The suit was cognizable by the Munsif 
on the Small Cause Court side of his jurisdic- 
tion Before any proceedings could be taken, 
the suit was transferred to a Bench of Honorary 
Munsifs. where it remained pending until, on 
^rapplication of the defendant the District 
Judge Lansferred it to the Court of the Addi- 
tional Munsif, who had no jurisdiction to try 
cases under the Provincial Small Cause Courts 
Act The Munsif tried the suit on the merits 
anddismisBed it. The plaintiB appealed from 
the Munsif’s decree to the Court ot the District 
Judge, who held that no appeal lay, as the 


Munsif should be deemed to have decided the 
case as a Judge, Small Cause Court: 

Held : that when the suit was transferred to 
the Bench of Honorary Munsifs, it became sub- 
ject to the provisions of the Honorary Munsifs 
Act (Local), No. 2 of 1896. The proviso to B. 8 
of that Act expressly excludes the application of 
8. 24 (4), Civil P. C. When the suit was trans- 
ferred from the Court of the Bench of Honorary 
Munsifs to that of the Additional Munsif, the 
latter cannot acquire the jurisdiction of the 
Court of Small Causes in respect of this suit by 
virtue of S 24 (4), which does not in terms apply, 
the transfer not being from a Court of Small 
Causes. The Additional Munsif could therefore 
try the suit only within the limits of his own 
jurisdiction, and as such an appeal lay to the 
District Judge from his decision. 

[P 766 C 1,2] 

M, N, Baina — for Applicant, 

Lakshmi Narain Gupta — for Opposite 
Party. 

Order. — This is an application for re- 
vision under S. 115, Civil P. C., and 
is directed against an order passed by 
the learned Subordinate Judge of Shah- 
jahanpur. The applicant in this Court 
was the plaintiff in a suit for recovery 
of Rs. 152-8-0, instituted in the Court 
of the Munsif, who had jurisdiction of 
a Court of small causes upto Rupees 
200. It is not disputed that the suit 
was cognizable by the Munsif on the 
Small Cause Court side of his juris- 
diction. Before any proceedings could 
be taken, the .suit was transferred to 
a Bench of Honorary Munsifs, where 
it remained i>ending untill on the ap- 
plication of the defendant, the District 
Judge transferred it to the Court of 
the Additional Munsif, Shahjehanpur, 
who had no jurisdiction to try cases 
under the Provincial Small Cause Courts 
Act. The Munsif tried the suit on the 
merits and dismissed it. The plaintiff 
appealed from the Munsif’s decree to 
the Court of the District Judge, Shah- 
jehanpur, who held that no appeal lay, 
as the Munsif should be deemed to 
have decided the case as a Judge, 
Small Cause Court. This view purports 
to be based on S. 24 (4), Civil P. C. 
The Subordinate Judge dismissed the 
appeal, holding that none liad lain to 
him. The present application for revi- 
sion is directed against the decree of 
the Subordinate Judge dismissing the 
plaintiff’s appeal to his Court. The rea- 
sons on which the judgment of the 
Subordinate Judge proceeds arc some- 
what involved; but his view seems to 
be that the suit, throughout its pro- 
gress, retained its character as a suit 
of Small Cause Court nature, that even 
when it was pending in the Court of 
the Bench of Honorary Munsifs it was 
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a suit of a Small Cause Court nature 
with the only difference that the losing 
party had a right of appeal under the 
Honorary Munsifs Act (Local) No. 2 
of 1896, and that the Additional Mun- 
sif, who was not subject to the Hono- 
rary Munsifs Act, had power to try 
it as a Judge, Small Cause Court 
though he had otherwise no jurisdic 
tion under the Provincial Small Cause 
Courts Act. The Judge has referred to 
S. 24 (4). C. P. C., as being applicable 
to the circumstances of this case. In 
my opinion the ground on which the 
Judge has based his judgment is er- 
roneous. It is true that the Court in 
which the suit was originally instituted 
had jurisdiction to try it as a Small 
Cause Court. 


It is equally true that, if the suit 
liad been transferred on the applica^ 
tion of one of the parties to it to 
another Court other than that of 
Honorary Munsifs, such Court would 
have had jurisdiction to try it 
as a Small Cause Court, even 
though it othenWse had no jurisdic- 
tion under the Provincial Small Cause 
Courts Act. But when the suit was 
transferred to the Bench of Honorary 
Munsifs, it became subject to the pro- 
visions of the Honorary Munsifs Act 
i (Local), No. 2 of 1896. The proviso 
to S. 8 of that Act expressly excludes 
the application of S. 24 (4), Civil P. C. 

! It should be noted that the reference 
in the proviso is to S. 25 of Act 14 of 
1882, which corresponds to S. 24 of Act 
5 of 1908. The proviso clearly provides 
that S. 24. .Civil P. C.. .shall not be 
deemed applicable to cases transferred 
from Courts of Small Causes to those 
of the Honorary Munsifs, who are to 
exercise jurisdiction under Act 2 of 
1896 (Local). The learned Subordinate 
Judge has over-looked the proviso to 
S. 8, otherwise he could not liave main- 
tained tliat the suit, when transferred 
to the Court of the Bench of Hono- 
rary Munsifs, retained its character as 
a suit of the Small Cause Court nature 
with the difference tliat the decree ot 
the Honorary Munsifs was appealable. 
As already statcd» the application of 
S. 24 (4) is completely excluded by the 
proviso to S. 8. But fot .S- 24 (4)^ 
Civil P. C., a Court to which a suu 
of the Small Cause Court nature is 
transferred can try it within the limits 
of its oMTi jurisdiction, and not as a 
Court of Small Causes, if it has no 
power under the Provincial Small Cause 
Courts Act. Outside S. 24 (4) there is 
no rule of law which justifies the view 
tliat the Court to which a suit is trans- 


ferred has all the .powers of the Court 
in which it was originally instituted^ 
It follows that it is not correct to 
say that' “The suit retained its charac- 
ter as a Small Cause Court suit** while 
it was pending in the Court of the 
Honorary Munsifs. 

When the suit was transferred from 
the Court of the Bench of Honorary 
Munsifs to that of the Additional Mim- 
sif. the latter cannot acquire the juris- 
diction of the Court of Small Causes 
in respect of this suit by virtue of 
S. 24 (4), which does not in terms 
apply, the transfer not being from a 
Court of Small Causes. The Additional 
Munsif of Shahjahanpur, could there- 
fore try the suit only within the li- 
mits of his oivn jurisdiction, and not 
within the jurisdiction supposed to^have 
been delegated to him. In my opinion, 
the decree passed by the Adiditional 
Munsif in this suit was as much open 
to appeal as any other decree pas^d 
by him in any suit of a like descrip- 
tion instituted in his Court. Accord- 
ingly I hold that the plaintiff’s ap- 
peal to the Court of the Subordinate 
Judge was competent and that he 
should have disposed it of on the me- 
rits. The application for revision is ah. 
lowed with costs, the decree of 
Subordinate Judge is set aside and the 
case is remanded to his C^urt with the 
direction that the plaintiff's appeal be 
disposed of on the merits. 

K.s. Application allowed. 
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Ganga N^ath, J. 

Kan Defendant— Appellant. 


V. 

Atal Behari Lal and oilers— ^Plaintiffs 
—"Respondents. 

Second Appeal No. 649 of 1933^ De- 
cided on 29th March 1935, from decision 
of Dist. Judge, Farrukhabad, D/-. T96h 
January 1933. 

Agra Tenancy Act (1926), S. 243 E*««n- 

tials under, mentioned — Claim to proprie- 
tary right not in issue — No second appeal 


Jnder S. 243, Tenancy Act, three things aro 
ressary : (1) A question of proprietary rig^c 
)u3d be in issue, (2) between the parties 
iming such right and (3) it should be in t 
It appellate Court as well as in 

rVhere the appellant does not claim any pro 
etary right for himself, it cannot be said Jb 
>re is a question of proprietary right m i 
ween the parties, claiming such right, ^ 
ice no second appeal lies and no third app 
, irr.m such Order dismissing the appeal. 


Baleshwari Prasad— lot Appellant. 
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Judgment. — This is a d€fendant*s ap- 
peal and arises out of a suit brought 
against him. by the plaintiffs-respon- 
dents for recovery of rent from Rabi 
1335 F to Kharif 1338 F. The suit 
was originally brought against the de- 
fendant by Atal Behari and Sita Ram. 
On an objection by defendant 1, Lalta 
Prasad, Daya Shanker and Gobind Pra- 
sad, who had been impleaded as defen-^ 
dants were made plaintiffs. Defendant 1 
contended that plaintiffs 1 and 2, that 
is Atal Behari and Sita Ram, \yere 
not the landholders and had no right 
of suit and that the suit was barred 
by 0.2, R. (2). Civil P. C. The trial 
Court found against the appellants and 
decreed the suit. An appeal was filed 
and the decree of the trial Court was 
confirmed by the learned Assistant Col- 
lector, who heard the appeal. Against 
his decision an appeal was filed to the 
learned District Judge, who dismissed 
the appeal holding tliat no second ap- 
peal lay. Against this decision this ap- 
peal has been filed. A preliminary ob- 
jection has been taken by the learned 
counsel for the respondents that no 
third appeal lies. Under S. 246, Agra 
Tenancy Act, an appeal lies to the 
High Court from the appellate decree 
of a District Judge on any of the 
grounds specified in S. 100, Civil P. C. 
1908. An appeal shall lie under S. 243, 
Tenojicy Act, to the District Judge 
from the appellate decree of a Collec- 
tor in any suit in which (a) a question 
of proprietary right has been in issue 
between the parties claiming such nght 
in the first appellate Court, and is m 
issue in the appeal; or (b) a question 
of jurisdiction has been decided and is 
in issue in the appeal. It has been 
urged by the learned counsel for the 
appellant that inasmuch as the defen- 
dant-appellant denies the proprietary 
right • of the plaintiff-respondents, a 
question of proprietary right is m issue 
between the parties. 


Under S. 243, Tenancy Act. three 
things are necessar>^: (1) A question 
of proprietary right should be in issue; 
(2) between the parties claiming such 
nght, and (3) it should be in issue 
in the first appellate Court as well as 

in the appeal. 

In this case the appellant does 
not claim any proprietary right 

for himself. So it cannot be said 
t^t there is a question of proprietary 
in issue between the parties claim- 
such %ht. The finding of the 

Wmld District Judge that no second 
leameu correct. The appeal fails 

point. It is there- 


fore ordered that it be dismissed with 
costs. 

Premission to file a Letters Patent 

* 

appeal is granted. 

K.s. Appeal dismissed. 


A. I. R. 1935 Allahabad 767 

Niamatullah and Bajpai, JJ. 

{Firm) Naraindas Lachhmandas — 
Plaintiff. 

V. 

Dina Nath and others — Defendants. 

Misc. Ref. No. 262 of 1934, Decided 
on 27th March 1935. 

Partnership — One firm cannot be partner 
in another firm — Dissolution of such joint 
concern is not dissolution of partnership 
within the meaning of Stamp Act (1899)^ 
Art. 46*B. 

One firm cannot be a partner in another firm,, 
so that if three firms agree to combine their pro- 
perty, labour or skill in some business, they 
cannot be considered to be partners. Hence 
dissolution of a concern formed by these firms is 
not a dissolution of a partnership within the 
meaning of Art. 46*B, Stamp Act : 1981 All 

225 and 1933 All 77. Rel on. [P 7GS C 1] 

Lut if the firms constitutiog as concern belong, 
to a sole owner in each case, there can be disso- 
lution of partnership. [P 768 0 2X 

Utihammad Ismail — for the Crown. 

Niamatullah, J. — This is a reference 
under S. 61 (2), Stamp Act. The ques- 
tion is whether the document dated 
15th July 1924 is only an agreement^ 
as held by the Subordinate Judge, or 
a deed of dissolution of partnership- 
within the meaning of Art. 46-B, as 
maintained by the Chief Inspector of 
Stamps. Messrs. Dina Nath Hemraj, 
Messrs Naraindas Luchmandas and 
Messrs Dewancliand and Sons, all of 
Calcutta, entered into an agreement 
with the East Indian Railway for the 
supply of castor seeds during the year 
1923-24. In pursuance of that agree- 
ment they supplied from time to time 
castor seeds and received certain sums 
of money. Payments appear to have 
been made to all the three sets of 
suppliers. On 15th July 1924, they exe- 
cuted a deed reciting their agreement, 
with the E. I. Railway, the fact tliat 
they had supplied castor seeds, the 
sums received by each and the amount 
found due to each on settlement of 
accounts being made between them. A 
certain sum was due from the E. I. 
Railway, and it was, by agreement of 
the parties to the deed assigned to 
Dina Nath Hemraj alone, who were 
authorised to recover it from the Rail- 
way. Messrs. Narain Das Luchmandas- 
and Messrs. Dewnachand and Sons, de- 
clared at the end of the document to- 
“have no further concern with or share 
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or mt€rest in the said sum.” The docu- 
ment makes it abundantly clear that 
-after the execution thereof none of the 
parties had any claim against any other 
party and that a final settlement of 
accounts in respect of their joint enter- 
prise had been made. 

It seems that, if the agreement m 
•question had been executed by three 
individuals, who had previously entered 
into a partnership for the supply of 
castor seeds to the E. I. Railway, the 
view of the Chief Inspector of Stamps 
would have been correct. The agree- 
ment ; on the face of it, puts an end 
to ihcir relationship qua the partn^- 
ship previously entered into for the 
purpose of supplying castor seeds to 
the E. I. Railway. The entire assets of 
the partnership business were brought 
into the hotchpot, and the rights and 
liabilities -of each of the contracting 
parties were finally determined and the 
assets completely divided among them. 

There is however a peculiar difficulty 
in accepting the point of view put for- 
ward by the Chief Inspector of Stamps. 
Art. 46-B. S. 1, Stamp Act Provides 
that a stamp duty of Rs. 5 s^li be 
paid on a deed of dissolution of part- 
nership. The Stamp Act contains no 
definition of either ‘dissolution or of 
“partnership.” There can be no doubt 
that both these terms have been used 
in the sense in which they are used 
in the Contract Act. which regulates 
partnership and the dissolution thereof. 
Partnership is defined m S. 4s3y, K^on- 
tract Act, as 

the relation which subsists between persons who 
have agreed to combine their property, labour or 
skill in some business and to share the profits 

thereof between them. • 

It has been held by this Court in 

1931 All 225 (1) and 1933 All 77 (2), 
that one firm cannot be a partner in 
another firm, so that if three firms 
ao-reo to combine their property, labour 
or skill in some business, they cannot 
be considered to be partners, the es- 
sential requirement of S. 239 being that 
ithe contracting parties should be “per- 
Isons”. i. e. individuals. We are bound 
by the view taken in the cases above 
referred to. and must hold that it 
Messrs. Dina Nath Hemraj, Messrs. 
Naraindas Luchmandas and Messrs. 
Dewanchand and Sons, the executants 
of the document under consideration 
are firms each consist’mg of several 
[partners, their agreement to combine 

property, la bour or skill for the pur- 

1. Basanti Bibi v. Babu Lai, 1931 All 225=124 I 

2. *ln^e Jai Dayal Madan Gopal of Benares, 1993 
All 77=143 1 C 390=54 All 846. 


poses of supplying, castor seeds to the 
E. I. Railway did not amount to. an 
agreement of partnership. The result 
is the same if any of them is afinq. 
They may have been partners in the 
popular sense of the term, but could 
not be considered to form a .partner- 
ship. .as defined in S. 239, Contract Act. 
If they did not fom a partnership, 
there could be no dissolution of part- 
nership within the meaning of Arti- 
cle 46-B, Sch. 1, Stamp Act. It is 
however not clear whether anyone of 
Messrs. Dina Nath Hemraj, Messrs. 
Naraindas Luchmandas and Messrs. 
Dewanchand and Sons, is a concern 
belonging to several persons as part- 
ners, or everyone of them belongs to 
a sole owner. In the former case, the 
agreement in question is not a deed of 
dissolution of partnership. In the latter 
case it is. We declare accordingly. 

K s. Order accordingly* 


Decree 
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Bennet, J. 

Nanhoon — Applicant- 

V. 

ML Gendiya and another — 
holders — Opposite Parties. . 

Civil Revn. No. 456 of 1934. Deci- 
ded on 10th April 1935. against decision 
of Small Cause Court Judge. Cawnpore. 
D/- 30th July 1934. 

Civil P. C. (1908), S. 145 — Amin 

ing property attached in execution to 

•upurddar is not surety within the meaning 
of S. 145 and liability cannot be enforced in 

execution proceedings. fco 

The amin attached certain crops ^ 

a judgment-debtor and the 

the crop wee entrueted was found to have dis- 
obeyed an order of the Court : -.tfh- 

Held : tliatsupurddar was not a surety wUb 
in the meaning of S. 145 and that thediabiUty 

could not be enforced in execution .193 

885 and 1926 All 406, Bel on, [E 7t)».V 

Kedar Nath Gupta— tor Applicant. 

S. N. Verma—ioT Opposite Parties.^ 
Order.— This is an appUcatwn in ovu 
revision by one N^hoon was a 

supurddar appointed by an A™,"' 
amin attached certam 
to a judgment-debtor and 
dar to whom the crop was entinstea 
is found to have disobeyed 

of the Court. The cKnuld pay 

ordered that the supi^ddar 

Rs. 229-10-0 with any could 

was taken that l^b ^.^jjar only 

be enforced against the s pur^ ^ 

by a ®®P^tate smt an 
of f^r2nde7^vtoh“a liabUity can be 
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who had piloted it were charged under S. 501 
and those who published and distributed it were 
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enforced in the execution department 
against persons other than the judg- 
ment-debtor which might possibly ap- 
ply is S. 145, Civil P. C. That deals 
with enforcement of liability against a 
surety, and the section lays down the 
kind of surety in question: 

(a) for the performance of any decree or any 
part thereof, or (b) for the restitution of any 
property taken in execution of a decree or, (c) 
for the payment of any money, or for the fulfil- 
ment of any condition imposed on any person, 
under an order of the Court in any suit or in 
any proceeding consequent thereon. 

It IS clear that the supurddar in 
question was not at all a surety within 
the meaning of S. 145. He did not 
jjTidertake any liability for the perform- 
ance of the decree, nor was he liable 
as a surety for the restitution of pro- 
perty taken in execution of a decree, 

I nor was he liable for the payment of 
[money, etc. This view has been taken 
I in various rulings such as 1933 All 
1385 (1) and 1926 All 406 (2). I con- 
sider therefore that the lower Court 
had no jurisdiction to deal with this 
matter of the liability of the supurddar 
in execution proceedings. Accordingly 
I allow this application with costs and 
set the order of the lower Court aside 
and direct that the money if paid shall 
be refunded. 

K.s. Application allowed, 

1 Jagat Narain v. Nizamuddiu, 1933 All 386= 

144 T O 364. 

2. Badri Prasad v. Obokhe Lai, 1926 All 406=95 

I C 828=48 All 510. 
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Parsotam Das and another — Appli- 
cants. 

v. 

Emperor — Opposite Party. 

Criminal Ref. Nos. 71 and 72 of 1935, 
Decided on 4th April 1935, from order 
of Sess. Judge, Muttra, D/- 23rd January 
I93i; 

Criminal P. C. (1898), S. 239 (d)— Com- 
plaint that all accused had joined to defame 
complainant — Printer charged under S. 501 
and publishers and distributors of notice 
containing defamatory matter charged under 
S. 500 — Joint trial— Held provision of Cl. (d), 
S. 239 was not violated — Penal Code (I860), 
Ss. 500 and 501. 

The complaint as made was against all five 
accused on the basis that they had all joined in 
a plot to defame tho complainant. There was 
no definite accusation of conspiracy, nor was the 
caso tried as a conspiracy. But the complaint 
was that tho accused had all been acting toge- 
ther with the object of publishing and distribut- 
ing the notice which was printed by some of 
them and it was found that the accused were 
acting together for this purpose. The accused 

1935 A/97 & 98 


charged under S. 500 but all of them were tried 
jointly: 

Held: that the provisions of S. 239 (d) were 
not violated. [P 770 0 2] 

Lakshmi Narain Gupta — for Appli- 
cants. 

.455^. Govt. Advocate — for tho Crown. 

S. C. Das — for Opposite Party. 

Order. — These two applications for 
revision have been made by Parsotam 
Das and Murli Dhar and Gulzari from 
two separate appellate orders passed 
by the Sessions Judge, Muttra, on two 
appeals against one judgment of a 
First Class Magistrate . by which the 
applicants were sentenced; Gulzari to 
one year’s simple imprisonment, and the 
other two applicants to a fine of 
Rs. 100 each, under Ss. 500 and 501. 
Penal Code. The circumstances briefly 
are that a notice was printed on 19th 
July 1934, which was said to contain 
matter defamatory of the complainant. 
This notice was published on 20th July 
and distributed on 21st. The printers 
of the notice were the applicants, Par- 
sotam Das and Murlidhar, and they 
were therefore charged under S. 501, 
while the other applicant Gulzar was 
cliarged with publishing and distribut- 
ing the notice, which was said to be 
an offence under S. 500, Penal Code. 
The applications were made on various 
grounds, but the principal ground was 
that the applicants were prejudiced by 
bemg tried jointly. It is said that this 
was rot a case to which Cl. (d), S. 239 
Criminal P. C., applied, that is to say, 
th-c offence, if any. committed by the 
printers began and ended with the 
printing of the notice and was not 
part of the sanie transaction as the 
offence with which Gulzar Behari was 
Gorged. It is claimed, in the first 
place, that it was a misjoinder of 
cliarges tliat went to the very root of 
the matter, that is to say, it affected 
the mode of trial and was not merely 
an irregularity which could be cured by* 
S. 537, Crimianl P. C., but was an 
illegality which could not be cured at 
‘ill- This argument was advanced in 
the Court of the Sessions Judge, who 
held that the joint trial of Gulzar with 
the other accused was not “really very 
regular,*; but that it had not in any 

’s case. In del- 
ing with the appeal of the printers 
the other two applicants, he also re- 
nmrkcd tliat there was nothing to show 
thiit these two w<?re in any way ore- 
judiced by the joint trial. 
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The case for the applicants is largely 
based on a decision of their Lordships 
of the Privy Council in the case of 
25 Mad 61 (1). It was held there that 
a misjoinder of charges was not a 
irregularity which could be cured by 
S. 537, Criminal P. C.: 

The disregard of an express provision of law 
as to the mode of trial,” their Lordships re- 
marked, “was not a mere irregularity, and they 
held that in the case before them the procedure 
had amounted to such a disregard of the provi- 
sions of the law.” . 

This decision is dated 1901, and it 
has been pointed out that the provi- 
sions of the Criminal Procedure Code, 
relating to the framing of a cn^ge 
have been made wider by S. 63, Crimi- 
nal P. C.. Amendment Act of 1923 and 
that in the case of 1933 All 264 (2), 
a Full Bench of this Court has dis- 
cussed the decision of the Privy Coun- 
cil referred to above and interpreted 
it to mean that the sole criterion in 
deciding whether proceedings in a cri- 
minal case have been vitiated by an ^tror 
in procedure is the question ot "Whe- 
ther the irregularity had ^^^,7 

justice to the accused or not. The hull 
Bench refused to draw a distmction 
between an “illegality” and an irregu- 
larity.” It is to Be noticed that the 
Full Bench was discussing the inter- 
pretation of S. 537. Criminal P. C., 
under which an irregularity in proce- 
dure is not to occasion an alteration of 
an order passed by a Court, and the 
Full Bench did not really discuss th 9 se 
passages in the Privy Council decision 
ot 1901 or in the later one to whi^ 
they refer, namely, the case of ^27 
p C 44 ( 3 ), in which it has been held 
that a serious defect in the mode of 
conducting a criminal trial cannot be 

cure(L^ not however called upon to 

decide whether a violation of the Pro- 
visions of the Criminal Procedure Code 
relating to the joinder of ch^ges 
ought still to be held to be a defect 
in the mode of trial or whether it is 
a mere irregularity in 

rfieed I discuss whether the decision ot 
the Full Bench will cover such a viola- 
tion of the provisions of the Criming 
Procedure Code, because after hearing 
the case, which lias bc^ fully dis- 
cussed. 1 am of opinion that there has 
in reality been no violation _o£ the prq^ 
r. Subramania Ayyar^v. King-Emperor U902) 25 
Mad 61=28 I A 25(=8 Sar 160 O)- 

’ 4X4 

, 3 Tbiut Krml'n v'Empotor lMT P C 44=1M 
I ' I C 227=28 Or L J 259=54 I A 96=5 Rang 53 

(P C). 


visions of Cl. (d), S. 239, Cnmii^P. C. 
The complaint was made against aU 
five accused on the basis that they had 
all joined in a plot to , defame the 
complainant. There was, it is true, no 
definite accusation of conspiracy, nor 
was the case tried as a comspiracy. 
But the complaint was that the 
cused had all been acting together^th 
the object of publishing and distribut- 
ing the notice which was printed by 
some of them, and the trial Court de- 
finitely found that the accused^ were 
acting together for this pi^pose. -In 
the appeal before the Sessions Jud^ 
this finding was not directly challenge^ 
though it is a fact that legality 

of the joint trial was called m ques- 
tion in the Magistrate’s Court,, and it 
may be argued that as this too was 
one of the grounds of appeal m tne 
Sessions Court, an objection to the 
finding of fact, namely, that all the 
accused had combined together t o c(^- 
mit the offence, was challenged in 
Court too. There can be no doubt 
ail the five accused believed themselves 
to be partners in a common detenc^, 
and nothing has been said to ^ 
show that the finding of the 
trate which is equivalent to 
that the offences committed by tne 
three applicants, though they may ^ 
distinguished, were really paxt ot ^ 
same transaction, was not a pro^ 
finding. I am not therefore ^ 
nion that the provisions of the .Cniw 
nal Procedure Code have been violated. 

This being so, it is unneoessary^W 
consider the other arguments t^t 
have been developed an this 

namely, whether as a ^ 

the applicants were prejudiced by tte 
form in which the trial ^yas inducted, 
or whether the notice itself 
famatory. This last question indeed is 
probably notone which can legitimately 

Crtised in revision The res^t, 
therefore that the applications are dis 

missed. . 

3 ^ Application dismtssea,^ 
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GangaNath, J. - 

L. Sunder Lai and Plaintiffs^ 

— -Appellants. 

Bahat Mi Khan and another— Pefen 

dants— Kespondents. 

Second APP®‘‘^^? 9 L^froin deoisiok 
eided on 29th March 1935. fr 
of Addl. Sub-Judge. Shahjabanpur. 

l4th March 1933. 


Qutubuddin 

HindtiLaw — Joint family — Mortgage tn 
favour of one of brothers — Money advanced 
from joint fund — Mortgagor selling property 
to mortgagee's brother — Held mortgage was 
discharged — Mortgage. 

Defendant 2» the vendee of the mortgaged pro- 
perty, and the plaintiffs in whose names the 
mortgage-deed was, were members of the joint 
family and their business was also joint. There 
were circumstances to infer safely that the 
money advanced to the mortgagor in this case 
came from joint fund and to infer that the pro- 
perty transferred by the mortgagor to ono of the 
brothers only meant transfer of such property to 
the joint family of all the brothers who were 
admittedly living jointly : 

Held : that the mortgage was fully discharged 
by the sale-deed and a suit on the mortgage by 
the brother in whose favour it was executed was 
not maintainable : 1922 All 76, Rel on, 

[P771 C 1, 23 

N, P. Asthana, Lalcshmi Narain 
Gupta — for Appellants. 

S. B. Johari — for Kespondenfc.^ 
Judgment. — This is a plaintiff’s ap- 
peal and arises out of a suit brought 
by them against the defendants-res- 
pondents to recover money on the basis 
of a mortgage executed by defendant 1. 
The defendants •contended that the 
mortgage had been satisfied by Uie 
sale of the mortgaged property m fa- 
vour of defendant 2 who was a member 
of the joint family of the plaintiffs. 
Both the Courts below have concur-r 
rently found that defendant 2, the ven- 
dee of the mortgaged property, and the 
j plaintiffs in whose names the mort- 
gage-deed is, are members of the jomt 
family and that their business is also 
joint. The plaintiffs and defendant 2 
are own brothers and they have joint 
business. The Courts below have found 
that there are circumstances to infer 
safely that the money advanced to the 
mortgagor in this case came fro_m joint 
funds and that it was equally right to 
infer that the property transferred by 
the mortgagor to one of the brothers 
only meant transfer of such property 
to the joint family of all the brothers 
iwhoare admittedly livmg jointly. There 
is not the slightest evidence to 
show that any of the members or de- 
fendant 2 has any self-acquired pro- 
nerty in his own name. If the mort- 
cragees and the vendee had not been 
members of the joint family and if the 
mortgagees had been persons totally 
unconnected with the vendee other con- 
siderations would have arisen. They 
being members of the joint family are 
virtually one and the same person. In 
1922 All 76 (1). a mortgage was exe- 
cuted on 18th June__1908. The mort- 

Prasad v. Lachmeshwar Prasad, 
1922 All 76=60 I C 206. 
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gagor sold, on 25th August 1914, the 
mortgaged property together with other 
property to the mortgagee’s father. The 
father and the son were members of 
a joint family living together, and were 
to be deemed, as regards these tran- 
sactions, as virtually the same person. 
The amount due on the mortgage was 
left with the vendee for discharge 
thereof. The mortgagee brought a suit 
on the mortgage. It tvas held that 
the suit was not maintainable, as the 
mortgage "was fully discharged by the 
acceptance of the sale-deed. 

In view of the findings of the lower 
Court which are quite correct and with 
which I agree, there is no force in 
the appeal. It is ordered that the ap- 
peal be dismissed with costs and the 
decree of the lower Court be con- 
firmed. 

K.s. Appeal dismissed. 
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NlAMATUIiLAH, J. 

Qut^ibuddin — Defendant — Appellant. 

V. 

Mangala Dubey and another — Plain- 
tiff and Defendant — Respondents. 

Second Appeal No. 20 of 1933. De- 
cided on 26th February 1935, from deci- 
sion of Sub-Judge, A£amgarh, D/- 7th 
December 1932. 

(a) Transfer of Property Act (1882), S. 53 
— A deed not meant by executant to be ficti- 
tious is only voidable at option of creditors 
— If not avoided it is valid. 

Under S. 53 of the Act a deed, unless it was 
meant by the executant thereof to bo fictitious, 
is only voidable at the option of the creditors; 
and if it is not avoided by the latter, it is a 
perfectly valid instrument as between the par- 
ties to it. [P 773 C 1] 

(b) Compromise — Compromise given effect 
to in decree — It is not collusive unless it is 
fraud on rights of third parties. 

If the plaintifi and the defendant In an action 
compromise, and the compromise is given effect 
to in the decree, it cannot be considered to bo 
collusive, unless it is a fraud on the rights of 
third persons. The word “collusive” is not a 
term of art and generally implies an understand 
ing between two persons. As between the par- 
ties to a transaction no question of collusion 
can arise only because they acted in concert — 
a characteristic which is common to all agree- 
ments. [P 773 0 1] 

(c) Cosharer — Undivided mahal — One co- 
sharer transferring land — Others are en- 
titled to set aside alienation and eject trans- 
feree. 

One of several cosharers in an undivided 
mahal cannot transfer to stranger lands held by 
him in severalty and if he does so, the other 
cpsbarers are entitled to have the alienation set 
aside, to eject the transferees and to take joint 
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possession xvith the transferors: 1920 All 111 
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and 1928 ^22 59. on. [P 773 0 2] 

Mukhtar Ahmad — for Appellant. 
Kanhaiya Lai Misra for Respon- 
dents. 

Judgment. — This is a plaintiff’s ap- 
peal and arises from a suit for pos- 
session of two plots: Nos. 394-1 and 
494, by ejectment of defendant 1, who 
claims it under a mortgage deed exe- 
cuted by defendant 2. The plaintiff cmd 
defendant 2 arc recorded co-sharers of 
a “khata” in which the plots m smt 
lie. The trial Court decreed the plain- 
tiff’s suit so far that jomt possesion 
was allowed to the extent of 11-12. The 
lower appellate Court dismissed the 
plaintiff’s suit. 

The “khata” in which the plots in 
suit are situated originally belonged to 
one Makhdum Bakhsh. In 1906 he exe- 
cuted a deed of gift in respect of 
the entire khata in favour of his daugh- 
ter’s sons, Abdur Rauf and Muham- 
mad Hanif. Makhdum Bakhsh subse- 
quently died, leaving a daughter, Wasi- 
ha Bibi, and her two sons, the donees, 
Outubuddin is the son of Zaibunnisa, 
daughter of Wasiha Bibi. MutaUon of 
names was effected in favour of the 
donees, Abdur Rauf and Muhammad 
Hanif. The latter died, apparently un- 
married, and his share devolved partly 
on his mother and partly on his bro- 
ther and sister. The sister also died, 
leaving the plaintiff and her moUier 
Wasiha Bibi as her heirs. Wasiha Bibi 
thus obtained a fractional sliare m the 
“kliata” from her deceased son and 
daughter, though she got notl^& on 
the death of her own father, Makhdum 
Bakhsh, who Ixad gifted away the en- 
tire share to her sons. Abdur Raut 
made a gift of his share to the p^m- 
tiff. Wasiha Bibi executed a deed ot 
mortgage with possession to defendant 
1 Mangala Dubey, in respect of plots 
Nos. 394-1, and 494. Thereupon the 
plaintiff instituted the suit which has 
given rise to this appeal for cxausive 
possession of the plots in dispute im- 
ti^ugning the deed of mortgage and 
the right of the mortgage to re- 
main in possession of 
formed part of the 

ty of the plaintiff and Wasiha Bibi, 
from whom defendant 1 

defendant 1, who pleaded 

of gift ..under which the plaintiff claii^ 

title and wliich was executed by Ab- 
dur Rauf was fictitious 
and conferred no title on the pllain 

tiff The plaintiff had al^ 

^he mortgage relied on by defendant 


1 on the ground that Wasiha Bibi did 
not intelligently execute it in favour 
of defendant 1 ..nor did she receive any 
consideration in respect thereof. 

Both the lower Courts have con- 
currently found that the mortgage deed 
in favour of defendant 1 is perfectly 
valid. This finding must be accepted, 
and defendant 1 should treated as 
a mortgagee with possession from Mt. 
Wasiha Bibi. The lower appellate Court 
upheld the defence as regards the va- 
lidity of the deed of gift in favoiu 
of the plaintiff. It is somewMt difficult 
to ascertain the exact finding of that 
Court on this part of the case. It is 
alleged on behalf of the respondent 
that the finding amounts to a declara- 
tion that the deed of gift was void. 

I shall advert to this question pre- 
sently. 

It is no longer in dispute that Abdur 
Rauf executed a deed of gift in ia- 
vour of the plaintiff in 1918, and had 
it registered. Mutation of names was 
effected in his favour in respect oi 

the share of Abdur Rauf m the . 

we are concerned with. Abdtir Kaiu 
subsequently instituted a suit for ca^' 
oellation of the deed of gift, alleging 
that the deed was fictitious and was 
not given effect to. The smt was 
promised and a decree dismissing 
suit in terms of the compromise was 
passed on 26th April. 1920. The decree 
clearly states that the deed of 
be declared to be vaUd and the Plain- 
tiff’s suit be dismissed, ^^is was 
effect of the compromise, which how- 
ever provided that certam house and 
sir and khudkasht lands would rer^ 

in possession of Abdur Rauf. 
sometime Abdur Rauf api^rs to^ve 
instituted another suit agam impu^n^g 
the deed of gift as before. He also ^ 
pugned the compromise and the decr^ 
passed in the earlier suit. As reg^^ 

the compromise, he said ^ other 

collusive. Excepting the plaint, no other 

document relating to suit na 

been filed by ’the suit 

is conceded on both sides that 

was eventually dismissed. It sug 

gested that Abdur Rauf wa 
possession of the s^e to which the 

deed of gift , related. ' 

this history it is s'^rprising ^ 

lower appellate Co^t upheld 

fence that the deed of g^t 

Ud and confers te fudge, 

tiff. The lea^d to"^ some 

who heard the v^ur Rauf was 

e\'idence showing - and that 

indebted to certain lots as if 

he dealt with one or two p 
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he were the owner after the deed of 
gift. The suggestion that Abdur Rauf 
was indebted was based on some oral 
evidence and the admission of the plain- 
tiff that Abdur Rauf was indebted to 
one Kaihaiya Lai, who was paid off by 
the donee (the plaintiff) after the deed 
of gift. The learned Subordinate Judge 
also referred to the allegation of Ab- 
dur Rauf himself in his plaint in the suit 
brought for cancellation of the deed of 
gift. 

On these facts the learned Sub' 
ordinate Judge held that the deed of 
gift had been executed to defiaud the 
creditors and was therefore void. He 
failed to take note of the fact that 
no creditor ever challenged the deed 
of gift. He is apparently of opinion 
that a deed of gift exe- 
cuted to defeat the creditors 
is necessarily void. This is not a cor-^ 
rect proposition. Under S. 53, T. P. 
Act, a deed, .unless it was meant by 
the executant thereof to the fictitious, 
is only voidable at the option of the 
creditors; and if it is not avoid^ by 
the latter, it is a perfectly valid in- 
strument as between the parties to it. 
That the deed of gift in question was 
not fictitious is abundantly proved by 
the fact that mutation of names was 
effected and that the donee (the plain- 
tiff) has been in possession of the 
gifted share and his right is questioned 
only as regards the two plots which 
are now in dispute. The decree, though 
based on the compromise, is conclusive 
as regards the validity of the deed of 
gift. Abdur Rauf or any one claim- 
ing under him, is bound by the de- 
cree which affirmed the validity of the 
deed of gift. The learned Subordinate 
Judge has brushed it aside with the 
I remark that it was “collusive.” He did 
!not pause to consider what a collusive 
itransaction means. If the plaintiff ^d 
'the defendant in an action compromise, 
and the compromise is given effect to 
in the decree, it cannot be considered 
to be collusive, uiiless it is a fraud 
on the rights of third persons. The 
word “collusive” is not a t erm of art 
and generally implies an understand- 
ing between tw^o persons in fraud of 
the rights of third persons. As between 
the parties to a transaction no ques- 
tion of collusion can arise only because 
they acted in concert — a characteristic 
which is common to all agreements. It 
is not suggested that the object of 
the compromise between the parties to 
this suit was to prejudice the right of 
^ny one else. As already stated. Abdur 
Rauf or any one claiming under him, 


is estopped by the compromise and 
the decree from questioning the vali- 
dity of the deed of gift. Much less 
is a third person like defendant 1 en- 
titled to raise any question in respect 
of the binding character of the deed 
of gift. For these reasons, I set aside 
the finding of the lower appellate Court 
so far as it relates to the validity of 
the gift relied on by the plaintiff-ap- 
pellant. 

The learned advocate for the appel- 
lant has referred to 1920 All 111 (1) 
and 1928 All 59 (2) and contended that 
one of several cosharers in an undi- 
vided mahal cannot transfer to a stran- 
ger lands held by him in severalty 
and that if he does so, the other co- 
sharers are entitled to have the alie- 
nation set aside, to eject the trans- 
ferees and to take joint possession with 
the transferors. One of these cases is 
the decision of a Division Bench, and 
I am bound by it. The lower Courts 
have found as regards one of the plots 
in dispute that it was in e.xclusivc pos- 
session of Wasiha Bibi. If she Imd 
not executed the mortgage deed relied 
on by defendant 1, the plaintiff would 
not have been entitled to joint pos- 
session with her; but as ruled in the 
cases already referred, to, he becomes 
entitled to joint possession after eject- 
ing the transferee. Acting on this view, 
the Court of first instance decreed 
joint possession to the plaintiff, declar- 
ing his share to be 11-12. It did not 
however pass any decree for ejectment 
of defendant 1, the transferee. The 
latter appealed to the lower appellate 
Court; but the plaintiff did not file 
any cross-objection, nor did he pre- 
fer a separate appeal of his own. The 
lower appellate Court dismissed the 
suit holding tliat the plaintiff liad no 
right under the gift set up by him, 
but went on to obser\'e that if the 
deed of gift Irad been found by it 
to be valid, it w'ould have decreed joint 
possession to the plaintiff. According 
to the calculation of shares made by 
that Court, the plaintiff’s share comds 
to 121-144 and not 11-12. as assumed 
by the trial Court. It is clear that 
the plaintiff acquiesced in the form of 
the decree passed by the trial Court 
and did not insist on the ejectment of 
defendant 1. None of the grounds ta- 
ken in the memorandum of appeal in 
this Court is directed against the 
ejectment of defendant 1. In this state 
of things, I do not think that 

1. Jamna v. Jhalli, 1920 All 111=65 I C 9i. 

2, Mohamad Sher IChau v, Bharat Indu, 1928 

All 59=100 I C 656. 
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a decree for ejectment of defendant 
1 need be passed. In the view of the 
case I have taken, the decree of the 
trial Court should be restored, declar- 
ing the plaintiff’s right to be 121-144, 
as found by the lower appellate 
Court. The order of the trial Court 
decreeing mesne profits is also res- 
tored. , 1-1 

The result is that the appeal is al- 
lowed with costs. The decree of the 
lower appellate Court is set aside and 
that of the Court of first instance is 
restored with this modification . j 
the plaintiff’s share shall be consider- 
ed to be 121-144 and not 11-12. Leave 
to appeal under the Letters Patent is 

refused. 

g A'p'pcoJ/ 
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NlAMATULLAH, J- 

Bahoo Appellant. 


V. 


Bam Manohar and others Defend- 
ants — Respondents. . 

Second Appeal No. 121 of 1933, Deci- 
ded on 28th February 1935, from deci- 
sion of Second Addl. Sub-Judge, Alla- 
habad, D/. 18th October 1932. 

(a) Adverse Possession— Cosharer Posses- 
sion of one is constructive possession of all. 

Amongst cosbarors, possession of any ^ 

them must be considered to be constructive 
possession of all unless ^be person m actual 
possession ousted his cosbators m 

''^(bl^Limitalion Act (1908), Art. 

Plaintiff suing for possession of land actually 
cultivated or of house capable of actual 
cupation-AIlegation of 

fendant-Art. 142 

must prove dispossession within 12 years of 

^'*Where property in dispute ^onsUts 
actually cultivated or of house capable of actual 
occupation and the plaintiQ sues for possession 
of such property on the allegation that he was 
flisnossessed by the defendant. Art. 11- un 
doubtedly applicable and ^be plainti^ff must show 
that his dispossession occurred withm 12 5®^“ 
before ?ho institution of the suit. In such a 
ca=e it may be necessary for him to adduce evi 

dence showing when his own possession ceased 

and that of the defendant or of any other tres- 
and tnai whore the property is of 

such ^ natu« that it is not capable of actual 
Xsical possession or where the pr?P«ty. 
tbiugh capable of 

occupation of one through P'? 

can be in constructive possession, different con 
^ideratlons obviously apply, rnay be 

10 veTre the nature of the property 
"fd rhfpossessfon of those actually occupymg 


it, if it is capable of actual occupation, must be 
taken into consideration. * '5 U 2J 

(c) Co-sharer — Co-sharer is not presumed 
to know contents of registered document 
executed by person denying his title But 
if transferee takes possession of property a* 
to give notice that his right is denied, trans- 
feree’s possession is adverse Notice. 

A subsequent transferee or any other person 
having occasion to deal with any property may 
be fixed with notice of a prior registered instru- 
ment because ho is put to inquiry and is expec- 
ted to inspect the Registration Office, but a co- 
sharer cannot be presumed to know the contents 
of a registered document, executed by 
who impliedly denied his title by executing the 
document. It is obviously impossible 
that every owner of property must periodically, 
inspact the Registration Office to find if any 
othL person has dealt with his 
versely. At the same time if the .vendee takes 

possession of the vended property in a manner 

which is calculated to give cleat f 

person whose title is affected by tbe sale that 

his right is denied, and is precluded the 

vendee’s possession will be adverse. y b ^ j 

Damodar Das, Byder Mehdt and 
Zafar Mehdi—iov Appellant. 

Shiva Prasad Sinha— iov Respon- 
dents. , , 

Judgment. — This appeal has an^en 

from a suit brought 

for declaration of his «ght to 

the tank in dispute and m the alt^, 

tive for possession. Both 

below dismissed the “ ^yiaboo 

limitation. The plaintiff is one B^o 
Sins-h The defendants are .venoms 
from Amarjeet Singh and Bijai Bata- 
dur Singh under a sale-deed datea 
27th Apnl 1917. The relaUonsiup brt 
ween the plaintiff Baboo ^ ^ 

defendants vendors will appear 

the following pedigree: 

A 


Maugal Singh Debl Singh Daulat 


Baboo Singh, plaintiff 


Amatleet Singh Kjai Bahadit Singh 


Defendants- vendors. • 

It has been found by 708 

below that the tank m at 

old and 851 new) was in 

an auction by of himself 

that transaction 

and his t"i° brothers. Daum^^ 
sueless and his survivorship 

his two brothers either y not 

or by mheritance, a poip w 

material, ^ m «‘ber case » 

deat h of ^ f the defendants’ 

father and the Plaintiff sue- 

vendors were co-snarers. iru» 
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ceeded to the interest of his father, 
while the defendants’ vendors succeed- 
ed to the interest of their father. On 
these facts there can be no doubt that 
the plaintiff and the defendant’s ven- 
dors were co-sharers. There was con- 
troversy in the lower Court as to whe- 
ther Baboo Singh, was in actual en- 
joyment of the tank or whether 
Amarjeet Singh and Bijai Bahadur 
■Singh alone were in possession. All of 
them being co-sharers, possession of 
any one of them must be considered 
to be constructive possession of all 
’unless the person in actual possession 
ousted his co-sharers in denial of their 
rights. There is no suggestion either 
in the pleadings or evidence that before 
the sale-deed, dated 27th April 1917, 
Baboo Singh’s right was denied by the 
defendants’ vendors or that Baboo 
Singh was in any manner ousted from 
the constructive possession which he 
must be deemed to have had. On the 
cpiestion of limitation there is another 
important point which both the lower 
Coiirts have ov'^erlooked and which has 
a very important beariiig on tliat point. 
The property in dispute is a tank with 
a belt of parti land round about it. 
It is not suggested in evidence, nor 
is there any finding in the judgments 
of the lower Courts, that the tank and 
the belt of land surrounding it were 
capable of actual enjoyment. The tank 
does not appear to be one of those 
hollow lands which can be cultivated 
m particular seasons of the years or 
that it yields any crop of any kind, 
such as singhara. There is also no sug- 
o-estion that it yielded any fish which 
could be the source of income to the 
owners of the tank. The sale-deed ob- 
tained by the defendants describes the 
property conveyed thereby as a tank 
measuring 4 bighas 17 biswas with 
three babool trees standing on its bhita. 
I have mentioned ihcse facts lu detail 
to s.fiow that the rightful owTicr cannot 
be considered to be out of possession 
only because he is not able to establish 
by evidence definite acts of possession. 
In such cases possession must follow 

title. ^ 

First of all the lower Courts address- 
ed themselves to the question whether 
Arts 142 or 144 applies. 1 hey held 
that having regard to the allegations 
contained in the plaint Art. 142 is the 
proper article to apply. Having arrived 
ot that conclusion, they addressed 
Themselves to the further question as 
to whether the plaintiff established his 
possession within limitation, tliat is to 
4ay whether the plaintiff had proved 


such * acts of possession as could be 
considered t-o save limitation. As al- 
ready stated, in this connection they, 
completely ignored the fact that ^e 
property is not one in respect of which 
the plaintiff, or for the matter of that 
the defendants’ vendors, could have 
exercised any definite acts of posses- 
sion. They also overlooked the fact 
that Baboo Singh and the vendors of 
the defendants being co-sliarers, pos- 
session of one co-sliarer is constructive 
possession of all. This is not the first 
case which has recently come to my 
notice in which subordinate Courts 
have viewed Art. 142, Limitation Act. 
in such a manner as to make it almost 
impossible for a plaintiff to establish 
his possession within limitation in cases 
in which the plaintiff may well be con- 
sidered to be in constructive posses- 
sion through others or his possession 
must follow his title having regard to 
the nature of the property. Where 
property in dispute consists of lands 
actually cultivated or of house capable 
of actual occupation and the plaintiff 
sues for possession of such property on 
the allegation that he was dispossessed 
by the defendant. Art. 142 is ^ un- 
doubtedly applicable and the plaintiff 
must show that his dispossession 
occurred within twelve years before the 
institution of the suit. In such a case 
it may be necessary for him to adduce 
evidence showing when his own pos- 
session ceased and that of the defen- 
dant or of any other trespasser began. 
But where the property is of such a 
nature that it is not capable of actual 
physical possession or where the pro- 
perty, though capable of physical pos- 
session, is in the occupation of one 
through whom the plaintiff can be in 
constructive possession, different con- 
siderations obviously apply. A man 
may be in possession of his property 
without actually occupying it. In con- 
sidering therefore the question whe- 
ther the plaintiff was dispossessed 
within twelve years or whether his 
possession discontinued within twelve 
years the nature of the property and 
the position of those actually occupying 
it. if it is capable of actual occupation, 
must be taken into consideration. 

As already stated, in the present case 
the plaintiff must be deemed to have 
been in constructive possession of the 
tank in dispute, .even assuming the 
vendors of the defendants, who were 
his co-sharers, were alone in possession 
and the tank was capable of actual 
possession. The plaintiff’s title was 
never denied expressly or by necessary 
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implicatioTi till 27th April 1917, ‘when 
the defendants obtained a sale-d^d 
from the plaintiff’s co-sharers. The 
sale-deed is a registered document, but 
the plaintiff cannot be considered to 
have obtained knowledge of its con- 
tents only because it was registered. 

A subsequent transferee or any other 
person having occasion to d^l ^vllth 
any property may be fixed with nottce 
of a prior registered instrument be- 
cause he is put to mquiry and is ex- 
pected to inspect the RegistraUon 
Office; but a co-sharer cannot be pre- 
sumed to know the contents of a re- 
gistered document, executed by per- 
sons who impliedly denied his title by 
executing the document. It is obviously 
impossible to expect that ever>'_ oumer 
of property must periodically inspect 
the Registration Office to find if any 
other person lias dealt with his prO" 
perty adversely. At the same time if 
the vendee takes possession of the 
vended property in a manner which is 
calculated to give clear notice, to the 
person whose title is affected by the 
^le, tliat his right is dented and he 

is excluded, the vendee s possession will 

be adverse. Applying this 

present case, if the defen^nts took 
^ssession of the tank and the bek erf 
land around it in a manner amcmntmg 
to a demal of the plaintiff’s right and 
exclusion of his Possession as t wa? 

before the sale, the plaintiff ^ 

tive possession terminated and if the 

suit was brought more than twelve 
vears after the date of such disposses- 
^^n or discontinuance of pos^ssion, 

the suit would be 

There is no suggestion in the Judg 
ments of the lower Courts that the 

defendants so conducted themselves m 

relation to the tank purchased by them 
as to amCunt to the plaintiff’s dispos- 
session. As already mentioned, the tank 
and its appurtenance were not capable 
of enjoyrnents. The plaintiff’s posses- 
sion must be taken to have continued 
till the defendants’ possession 
adverse as regards continuity and 

extent. 

The plaintiff’s case is that in 1928 
there was a dispute between the par 
tics about the cutting of babool trees, 

attract the jf^e Zestion 

^rroP^mpoZZe'^e^Z would apply 
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Art. 144 to a case of this kind. But 
as in my opinion it makes no difference 
having regard to the circumstances ot 
the case, whether Art. 142 or Art. 144 
be applied, i have approached the case 
as if Art. 142 is applicable. If the pla^ 
tiff’s allegation is true, his dispossession 
occurred in 1928. If it and 

it is not suggested by the defen^nts 
that there was any occasion before 
1928 when the parties could come m 
conflict plaintiff’s possession ° 

inferred from his utle which was u^ 
affected by anything ^king P^ 
before or after the sale-deed of m7. 
The property bemg what is, his iws- 
session followed title. In all ^bese cir- 
cumstances, I am clearly oj 
that the lower Courts have arnved at 
an incorrect finding holding 
plaintiff failed to estabhsh his posses 

sion mthin limitation. 

The learned advocate for tbe apjje^ 
lant strongly pressed upon ^ be vie 
that the finding of the 
Court is one of fact and is 
in second appeal. It is ^ue th^ the 
conclusion is so worded ^ 
to a finding of fact, but it b/= 
arrived at in complete disregard of the 
legal propositions which are 
in the consideration of the j 

and which I have indicated above, m 
my opinion the finding is vitiated V 
^rors of law and it is open to me 
to interfere with it m second 
This is of course, on the |s®^^P “44 
that Art. 142 is applicable. If Art. 
be applied the finding which does n t 
affirm defendants’ adverse possession 

is beside the mark. 

One of the pleas put ionvard OV 

the defendants-respondents was 

t-he plaintiff is not entitled P^^^. 
sion except on 7hem. 

tion for improvements made by 

This plea was embodied m 

issue framed by ’the ti^l Court w^^^ 

found that the defen^nts 

Rs. 288, m re-diggmg the tanK. . 

Court did not however express 

opinion as to whether /be defen^dant,^ 

ZZ.ZtVkZU%ZZ°to =Zy f- 

&a TahZhe " -Zed "advoca/^^- 

;Zdin^^rkSj^^Vhe‘^s 

soent by the defendants, tne 

isTtat I declare the f ="foint 

be in time and pass a decree «« 
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possession in respect of half of the 
tank. As the defendants’ claim to com- 
pensation has been conceded. •! direct 
that parties should pay their own costs 
in all the Courts. The defendants shall 
be entitled to recover Rs. 144 by 
execution of decree. 

N. B. — Leave to appeal under the 
Letters Patent is granted. 

K.S. Decree passed. 
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Iqbal Ahmad and Collister, JJ. 
Mitthu Lai — Defendant — Appellant. 

V. 

Mt. Chameli and another — Plaintififs 
— Respondents. 

Second Appeal No. 621 of 1932, Decided 
on 17th April 1934, from decree of Disb. 

Judge, Aligarh, D/- 9th March 1932. 

(a) U. P. Land Revenue Act (1901), S. 4 — 
Person acting a slambardar and collecling 
rent — He cannot say that he is not legally 
appointed. 

\Vhere the defendant was de facto lambardar 
and it was not pleaded that he was appointed 
without his consent, and it was admitted that 
he acted as lambardar in the years in suit, and 
that as lambardar he collected rents; 

Held: that it did not lie in his mouth to say 
that bo had not been legally appointed. Hav- 
ing accepted the post of lambardar, it must be 
presumed that he consented to perform the 
obligations which go with the post. [P 777 C 2] 

(b) Hindu Law — Co widow — Transfer by 
widow having life interest voidable at op- 
tion of co-widow — Such co-widow not chal- 
lenging it in her lifetime — Her consent for 
transfer may be presumed. 

Where a widow had only a life-interest in the 
property which she had transferred, and her 
deed of gift was voidable at the option of co- 
widow and no one else had the right to chal- 
lenge the transfer during her lifetime and she 
does not do so. it must be presumed that the 
transfer was made with her consent. 

[P 777 C 2; P 778 C 1] 

Baleshwari Prasad and Binod Behari 
Bat — for Appellant. 

S. B. L. Gaur — for Respondents. 

Judgment. — This is a defendant’s ap- 
peal arising out of a suit for profits 
wliich was filed by the plaintiffs un- 
der S. 226, Agra Tenancy Act, in res- 
pect of the years 1332 and 1334 Fas- 
li. The plaintiffs were Hub 1^1 and 
his son, Ram Rachpal. The former has 
since died. One Daryao Singh died 
leaving two mdows, Mt. Surja and Mt. 
Jumna, and on his death his 10 biswas 
share in the village devolved upon the 
said widows. On 9th September 1921, 
the ■s\fidows jointly executed a usufruc- 
tuary mortgage of 5 biswas in favour 
of Hub Lai. Mt. Jumna had a daugh- 
ter by name Mt. Brindaban, who was 
married to Hub Lai, and plaintiff No. 
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2 namely, Ram Rachnal, as their son^ 
On 9th January 1922, Mt. Jumna exe^ 
cuted a deed of gift in respect, of 
5 biswas (2^ biswas being proprietary 
rights and 2^- being mortgagee rightsj 
to Mt. Brindaban and Ram RachpaL 
It is not disputed that the rights of 
Mt. Brindaban have now devolved up- 
on Ram Rachpal. Mt. Jumna died 
about four years before the institution 
of this suit. 

The plaintiffs’ case was that Hub 
Lai was a cosharer of 5 biswas as 
mortgagee in possession in the years 
in suit and that Ram Rachpal was 
a cosharer of 2 biswas, 10 biswansis 
in 1332 and 1333 Fasli and of 2 bis- 
w^as and 7^ biswansis in 1334 Fasli. 

The Court of first instance de- 
creed the suit of the plaintiffs for 
Rs. 1,070-0-9. The lower appellate 
Court has allowed the appeal in res- 
pect of Rs. 40, but in other respects, 
has confirmed the decree of the trial 
Court. The first plea which is taken 
before us is that the defendant-appel- 
lant is a thekadar and not a cosharer, 
and that a thekadar cannot legally be 
appointed lambardar. Under S. 4, Land 
Revenue Act, a lambardar is defined 
as: 

*‘a co-sbarer of a mabal appointed under this 
Act to represent alt or any of the co-sbaiers ix> 
the mabal." 

Wliatever the position of a thekadar 
may be under the Act of 1926, it can- 
not be denied that he was not a co-r 
sharer under the Act of 1901. On the 
other hand, it is perfectly clear that 
the defendant in this case was the de 
facto lambardar. It is not pleaded that 
he was appointed without his consent, 
and it is admitted that he acted as 
lambardar in the years in suit, and 
that as lambardar he collected rents. 
This being so, it does not lie in his 
mouth to say that he had been legally 
appointed. Having accepted the post 
of lambardar, it must be prcsumicd 
that he consented to perform the ob-i 
ligations which go with the post. Ini 
our opinion therefore this plea cannot 
prevail. The next point taken is that 
Mt. Jumna was only competent to 
transfer her life interest to Rain Rach- 
pal and Mt. Brindaban and it is argu- 
ed that her deed of gift ceased to- 
be operative after her death. It is a! 
fact that Mt. Jumna had only a life- 
interest in the property which she has 
thus transferred, .and her deed of gift 
was voidable at the option of her co- 
widow, Mt. Surja. No one else had 
the right to cliallenge the transfer dur- 
ing the life-time of Mt. Surja, and 
since Mt. Surja herself has not done 
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so, it must be presumed that the tr^s- 
fer was made with her consent. The 
third plea taken is that the defendant- 
appellant is not liable to pay profits 
on the basis of gross rental. 

The lower appellate Court has found 
that the tenants were solvent, so much 
so that their rents were enhanced, and 
the Court points out that the defen-r 
<lant -appellant has failed to show that 
he filed any suits against the tenants 
or distrained their crops in order to 
realise the rent. No receipt books were-v 
produced before the Court to shovjk ^ 

how much was realised m the way litem is nullity -- Bui mere 

rent and from whom it was realised, 4 in appointment of^ guardian 

.a-nrl the defendant made no effort to does not render decree nugatory if guardian 


proof of expression of intention to abandon 
his separate and exclusive rights. 

The btirden of proving that a member of a 
joint Hindu family threw his self-acquired pro- 
perty into the common stock lies on the person 
making the assertion, and this burden can only 
be discharged by proof of the fact that the owner 
of the property clearly expressed an intention 
to abandon his separate and exclusive rights in 
the property in favour of the members of 
joint family. The intention may be express^ 
by words, or may be inferred by the manner in 

which the profits of the property 

with. [P 7 auuij 

(b) Civil P. C. (1908), O. 32, Rr. 3 and 4- 

pDecree against minor without ap^mlment 


ICait idliVA Axwaas. -- iV s. 

and the defendant made no effort to 
have the rents entered up in the 
siyaha. In the circumstances the Courts 
below were justified in giving the plain- 
tiffs a decree on the basis of gross 
rental. The only point which remains 
is as regards village expenses. Ahe 
Court of first instance allowed village 
expenses at the rate of 5 per cent, 
on the net profits, but the lower ap- 
pellate Court has allowed village ex- 
penses at the rate of 10 per cent We 
consider however that these should be 
on the basis of gross rental, and on 
this calculation it is conceded by coun- 
sel that the defendant-appellant is en- 
titled to a further set off of Rs. 90. 

The result of our findings is tl^t 
we allow this appeal to the extent that 
wc reduce the amount which has been 
decreed by the lower appellate Court 
in the amount of Rs. 90 This 

suit is therefore decreed for Rupees 
340 with past interest at 12 per cent, 
and pendente lite and future interest 
at 6 per cent. The parties will pay 
and receive costs in proportion to suc- 
cess and failure. 

Appeal alloived* 


K.S. 
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Thom Iqbal Ahmad, JJ. 

Govind Prasad and another — Defen- 
dants — Appellants. 

v. 

Shanti Swarup and others- 
and Pro forma Defendants 

^'second Appeal No. 1165 of 1933. De- 
cided on 22nd March 1935 from decision 
of Third Addl. Dist. Judge, Cawnpore. 
D/- 20th September 1933. of 

Hindu Law — Joint family , 
prlving lh«t member ‘brew his 

^^bo-r.lL.i-SutrbTrSen i. di.cber^ed by 


Plaintiff 

Respon- 


does not render decree nugatory if guardian 

has been appointed. 

The provisions of O. 32, R. 3, that where th 
defendant is a minor, the Court, on being 
fied of the fact of bis minority, shall appoint a 
proper person to be guardian for the suit lot 
such minor, are mandatory. A decree 
against a minor without the appointment ot a 
guardicn ad litem is a nullity. But ^ 
dian has been appointed for a minor 
mete irregularities in the appointment o£ cne 
guardian ot the mere fact that a proper 
was not appointed the guardian, does not render 
the decree nugatory against the minor 
and until it is proved that the minor waanot 
effectively represented in the suit and w P 
iudiced by the omission of the guardian to taK 6 
the pleas that could validly be raised on bia 
behalf. Hence in the cases where a 
ad litem for a minor defendant ^®®. *r 

pointed and a decree passed against the luino , 
the minor is not entitled to avoid th » 
without proof of the fact that be 
tively represented in the suit, and ^bat he 

(c) Civil P. C. (1908), o. 34, R _^( 3 )-Suil 

on mortgage by conditional sale 

bound to pass decree for foreclosure. _ 

A Court is bound to pass a, Jof a 

closure when the suit is based on th 
mortgage by conditional sale. It 
the suit is on the basis of an anoma ^ 

gage that discretion is given to the i.gote, 

a decree for sale in lieu of decree 03 ] 

P. L. Banerjee and S. N* Seth f°^ 

for Kesponde^s- 

Judginent.-The ;suit g™ by 

the present appeal a de- 

Shanti Swarup, respon^nt for a 

claration that the preUm^ryaM^ 

ftnal decrees the^ourt of 

suit No. 92 of r Cawnpore in 

the Subordinate Judge j - fondants are 

favour of the contesting defen^ts 

S'i l^^r^gWI-Teel^yt'^d 22nd June 
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1928, executed by Chhadammi Lai, the 
grandfather and Jagannath Prasad the 
father of Shanti Swarup plaintiff-res- 
pondent. The mortgage was for a sum 
of Rs. 7,000 and was in favour of the 
contesting defendants. 

Chhadammi Lai, Jagannath and 
Shanti Swarup were impleaded as de- 
fendants in the foreclosure suit. Shanti 
Swarup was a minor, and his father 
Jagannath Prasad was appointed as his 
guardian for the suit. The plaintiff- 
respondent assailed the validity of the 
decrees mentioned above on the ground 
that Jagannath being himself one of 
the executants of the mortgage-deed 
was not in a position to raise ap- 
propriate pleas on his behalf in bar 
of the claim for foreclosure of the 
mortgage and, as such was not a pro- 
per person to be appointed as his 
guardian ad litem. The plaint gave no 
indication of the pleas that according 
to it the plaintiff could be successfully 
raised on his behalf in the foreclosure 
suit. At the trial however it was sug- 
gested on behalf of the plaintiff-res- 
pondent that Jagannath omitted to 
]>lead tliat the mortgage was not for 
legal necessity, and that the rate of 
interest stipulated in the mortgage- 
doed was excessive, and lastly, that the 
Court should in any case instead of 
passing a decree for foreclosure pass a 
decree for sale in favour of the mort- 
gagees, and the omission of Jagannath 
lo"^ raise these pleas was due to the 
fact that he himself was one of the 
mortgagors and resulted in serious pre- 
judice to the plaintiff. 

The defendants contested the suit. 
They denied the allegation of the 
plaintiff that Jagannath was not a pro- 
per person to be appointed as the 
guardian ad litem of the plaintiff in 
the foreclosure suit, or that he omitted 
to take such pleas as could validily 
be raised in bar of the claim forfore- 
•cldsure. They alleged that the pro- 
perty mortgaged by the deed «f 1928 
was the self-acquired property of Chha- 
dammi Lai and the plaintiff had no 
interest in the same, and accordingly 
contended that even if Jagannath was 
•not a proper person to be appointed 
^3 the plaintiff’s guardian, the plaintitf 
was in no wav prejudiced, as he had 
no interest in the mortgaged property. 
The defendants therefore challenged 
the right of the plaintiff' to the relief 

claimed by him. 

There was abundant evidence m the 

-e to juslifv the assertion of the 
defendants that the mortgaged pro- 
perty 'vas the self-acquired pro- 


pertV of Chhadammi Lai, and, both 
the Courts below have recorded a find- 
ing to that effect. But the case put 
forward by the plaintiff in the Courts 
below was that Chhadammi Lai had 
thrown the property into the common 
istock and, as such, the property be- 
came the property of the joint family 
cosisting of Chhadammi Lai, Jagan- 
nath and the plaintiff. The trial Court 
overruled the contention of the plain- 
tiff that the property was thrown into 
the common stock and held that the 
omission of Jagannath to take the 
pleas mentioned above could in no case 
be prejudicial to the interests of the 
plaintiff for the 'simple reason that the 
plaintiff had no interest^ in the mort- 
gaged property. The trial Court also 
considered the question whether or not 
the debt secured by the mortgage was 
raised for legal necessity, and answered 
the question in the affirmative. It 
therefore held that Jagannath could 
not successfully raise the plea of want 
of legal necessity on behalf of the 
plaintiff-respondent in the foreclosure 
suit. It further observed that Jagan- 
nath had actually pleaded in the fore- 
closure suit that the rate . of interest 
was excessive, and, the Court had given 
effect to that plea by reducing the rate 
of interest. In view of these findings 
the trial Court dismissed the plaintiff’s 
suit. 

On appeal by the plaintiff the lower 
appellate Court reversed the decree of 
the trial Court and decreed the suit. 
It held that Chhadammi Lai had 
thrown the property into the common 
stock, and the jdaintiff had an interest 
in ihi same. It did not record any 
finding on the question whether or not 
the debt secured by the mortgage was 
for family necessity, as it was of the 
opinion, that Jagannath being one of 
the executants of the mortgage-deed 
was not in a position to resist the fore- 
closure suit on behalf of the plaintiff 
either on the ground that the debt 
was not for legal necessity or was 
tainlcd with immorality, or to raise 
the plea thnt the Court should in any 
case, in lieu of a decree for foreclosure, 
pass a decree for sale of the mort- 
gaged property. It accordingly held 
that Jagannath was not a proper per- 
son to be appointed as the guardian ad 
litem of the plaintiff, and that this fact 
by itself rendered the foreclosure decree 
nugatoiy so far as the plaintiff' was 
concerned. 

The contesting defendants have come 
up in second appeal and they assail 
the decree of the lower appellate Court 



780 Allahabad 


Govind Prasad 


on two grounds. Firstly, it is contended 
that the finding of the lower appellate 
Court that Chhadammi Lai had thrown 
the mortgaged property into the com- 
mon stock is erroneous. It is accord- 
ingly urged that the plaintiff had no 
interest dn the property with respect 
to which the foreclosure decree was 
passed, and, is therefore not entitled 
to challenge the validity of that decree. 
Secondly, it is contended that in the 
absence of a finding to the effect that 
the plaintiff was not effectively and 
adequately represented in the foreclo- 
sure suit and tliat he was prejudiced 
because of the non-appointment of a 
proper person as his guardian ad litem, 
the suit should not liave been decreed. 


As we consider that the second con- 
tention advanced on behalf of the de- 
fendants is well-founded, we are re- 
lieved from the necessity of expressing 
an opinion as regards the first conten- 
tion advanced on behalf of the defen*^ 
dant-appellants. We may however ob- 
serve that we are by no means satis- 
fied that the finding of the lower ap- 
pellate Court as regards the property 
being thrown into the common stock 
by Chhadammi Lai is based on legal 
evidence. The burden of proving that 
a member of a joint Hindu family 
tlirew his self-acquired property into 
tlie common stock lies on the person 
making the assertion, and this burden 
can only be discliarged by proof of 
the fact that the owner of the property 
clearly expressed an intention to aban- 
don his separate and exclusive rights 
in the property in favour of the mem- 
bers of the joint family. The intention 
mav be expressed by words, or r^y 
be inferred by the manner m which 
■ the profits of the jDroperty were dealt 
Iwith. The finding of the lower appel- 
late Court on the point is based on 
the fact tliat Chhadammi Lai asso- 
ciated Jagannath and the present plain- 
tiff with himself while executing two 
mort^^age-deeds with respect to the pro- 
Dcriy“ The first mortgage was exe^ 
kited in the year 1925 by Chhadammi 
I^l and Jagannath Prasad for himself, 
and on behalf of the plaintiff who was 

a minor. The second mortgage-deed 
was the mortgage-deed on the basis 
of which the foreclosure decree was 
passed and, this mortgage was exe- 
cuted both by Chhadammi Lai and 
Jagannath. The lower appellate 
obterved that as Chhadammi Lai joined 
Jagannath and the plaintiff in the exe- 
cution of the mortgage-deeds, It mi^t 
be presumed that he thrw his self- 
acquired property into the common 
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stock. It may ve^ well be that Chha- ^ 
dammi Lai associated Jagannath . and 
the plaintiff with himself while mort- 
gaging the property simply on the in- 
sistence and for the satisfaction of the 
mortgagee. Be that as it may, we are 
far from holding that the fact that 
the son and grandson of Chhadammi 
Lai joined in the execution of the mort- 
gage-deeds was by itself sufficient to 
justify the inference that^ Chl^dammr 
Lai abandoned his exclusive rights to* 
the property in favour of the^ joint 
family consisting of himself, his son 

and grandson, t r v • 

We are however clearly of the opi- 
nion, that the plaintiff was adequately 
and effectively represented in the fore- 
closure suit and that all the ple^ 
could validity be taken on his beh^ 
were raised by Jagannath, and, accord- 
ingly the decrees for foreclosure are 
binding on him. The provisions of 
O. 32, R. 3, Civil P. C., that where 
the defendant is a minor, the Coi^, 
on being satisfied of the fact of nis 
minority shall appoint a proper personi 
to be guardian for the suit for such 
minor, are mandatory, and it is well 
settled that a decree passed agamst a 
minor without the appointment of a 
guardian ad litem is a nullity: vi<w, 
1924 All 892 (1). But it is equally well- 
settled that if a guardian has been 
appointed for a minor defendant, mere 
irregularities in the appointment of the 
guardian or the mere fact that a pro 
per person was not appointed the guar- 
dian does not render the decree nuga- 
tory against the minor unless and until 
it is proved that the minor was not 
effectively represented in the suit ana, 
was prejudiced by the omission of tne 
guardian to take the pleas that coma 

validly be raised on VqqZ 

30 All 1021 (2), 1916 All 22 (3), W22 

All 91 (4) and 1925 All 214 (5)- 
reason for this rule of law no 
to seek. The law insists that the 
should be represented by a. 
son whose interests are not a 
to the interests of the minor, so 
the minor’s interest may^ not m 
way be neglected or prejudiced, 
if it is apparent that the minor s in 


1. Champi V. Tara Chand. 1924 All 892=82 I O- 

616=46 All 744. ^ , csnoli 

2. Walian v. Banka V a , bT- 8 Sar lli 

(1900) 30 Cal 1021 = 80 I A 182 — 8 ba 

(PC). 


S. Baijnath Rai Das Tiwari, 1916- 

All 22=35 I 0 7?7=38 AU 316. _ 

4 Murlidhar v. Pitambar Dal, au » 

I O 372=44 All 625. ^ ,035 All 214 = 88^ 

5. RajaBabu v. Balmukand, 1925 All 

I C 823. 



1935 JhilijAR V. 

terests in the suit in which he was 
■a defendant w<ere not in any way pre- 
judiced, it becomes wholly unnecessairy 
to inquire into the question as to whe- 
ther or not the guardian appointed was 
a “proper person” within the mean- 
ing of O. 32. R. 4 Civil P. C., for 
the simple reason that the purposes for 
which a guardian is appointed are 
achieved. 

It follows therefore that in cases 
where a guardian ad litem for a minor 
defendant has been appointed and a 
decree is passed against the minor, the 
minor is not entitled to avoid the de- 
cree without proof of the fact that 
he was not effectively represented in 
the suit, and that he was prejudiced 
by the omission of the guardian to 
raise proper pleas on his behalf. In 
the case before us, we find that all 
the pleas that could be raised with 
any hope of success on behalf of the 
present plaintiff in the foreclosure suit 
were raised by Jagannath. No excep- 
tion can be taken to the finding of 
the trial Court that the debt secured 
by the mortgage was for legal neces- 
sity. Out of the sum of Rs. 7,000 
secured by the mortgage-deed, a sum 
of Rs. 6,530 was for the payment of 
antecedent debts. To that extent the 
mortgage was clearly for legal neces- 
sity. The balance of the sum, Rs. 470, 
was paid by the mortgagee at the time 
of the execution of the mortgage-deed. 
One of the contesting defendants stated 
on oath that the sum of Rs. 470 ^yas 
paid for the expenses of the execution 
and registration of the mortgage-deed, 
and this statement was not challenged 
in the course of cross-examination, and 
was therefore rightly accepted by the 
trial Court. It follows that the entire 
debt secured by the mortgage-deed was 
for legal necessity and it would have 
been idle for Jagannath to plead that 
the mortgage was not for legal neces- 
sity. , 

There was no suggestion on behalf 
of the plaintiff in the trial Court that 
the mortgage-deed was tainted with 
immorality. The lower Appellate Court 
was therefore wrong in proceeding on 
the assumption that if some person 
other than Jagannath had been ap- 
pointed guardian ad litem of the plain- 
tiff, he could have pleaded that the 
debt was raised for an immoral pur- 
T>ose. Jagannath did plead that the 
rate of interest was excessive, and this 
plea was given effect to in the fore- 
closure suit. We further find that the 
plea that the Court should, instead of 
a decree for foreclosure, pass a decree 
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for the sale of the mortgaged property, 
was embodied in the written statement 
in the foreclosure suit. There is how- 
ever nothing in the judgment of that 
case to show that this plea was pressed 
at the time of hearing. The plea was 
without substance, as a Court is lx>und 
to pass a decree for foreclosure when 
the suit is based on the basis of a 
mortgage by conditional sale. It is only 
when the suit is on the basis of an 
anomalous mortgage that discretion is 
given to the Court to pass a decree 
for sale in lieu of decree for fone- 
closure. 

It was not suggested in the Courts 
below, and it is not suggested in this 
Court, that any other pleas could be 
successfully raised on behalf of the 
present plaintiff in the foreclosure suit, 
nor is it suggested that Jagannath was 
not in a position to raise such pleas 
because of the fact that he was one 
of the executants of the mortgage-deed. 
There is no escape from the conclusion 
that the plaintiff failed to prove that 
he was not effectively represented in 
the foreclosure suit, or that he was 
prejudiced in any way by the omission 
of Jagannath to raise appropriate pleas 
on his behalf. It follows that the plain- 
tiff was not entitled to the decree 
granted to him by the lower appellate 
Court. We accordingly allow this 
appeal, set aside the decree of the 
lower appellate Court and restore the 
decree of the trial Court with costs 
in all Courts. 

Appeal allowed. 

A. I. R. 1935 Allahabad 781 

Allsop, J. 

JhillaT Rai and o^Aers~"Defendant 3 ~~ 
Appellants. 
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Rajnarain Rai and others — Plaintiffs 
— Respondents. 

Second Appeal No. 642 of 1933, De- 
cided on 18th March 1935, from deci- 
sion of Sub-Judge, Azamgarh, D/- 8th 
March 1933. 

(a) Cosharer — Several cosharers in Mahal 
— Some having sir rights— All of them are 
proprietors of area comprised in sir — Person 
whose sir it is, is not entitled to transfer whole 
of proprietary title— If he does so, it is valid 
only to the extent of his share. 

Where there are several cosharers in a mahal 

and some one or other of those cosharecs have 
sir rights, all the cosharers are the proprietors 
of the area comprised in the sir and consequently 
the person whose sir it is, is not entitled to trans- 
fer the whole of the proprietary title in the land. 
But if he does so, the transfer will be valid to 
the extent of such part as has vested in him 

[P 782 O 2, P 783 0 IJ 
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(b) Cosharer— Sir rights— Nature of and 

what it is, mentioned. . ^ . xv 

The land over which the sir rights exist is the 
property of all the cosharers in the sense that 
they are all owners of it in accordance with their 
shares. The sir rights are something separate 
from the proprietary rights. They are an addi- 
tion to them. The sir holder has certain rights 
against person to whom he may lease the land 
and he has certain rights against the other pro- 
prietors, i. e. he is entitled to occupy the land 
personally and to cultivate to tbe exclusion oi 
the other cosharers who can do no more 
claim their share of the profits from him. If the 
person who has the sir rights transfers his share 
as a proprietor, he becomes the ex-proprietary 
tenant of the land. He is of course the tenant 
of the whole body of cosharers because he is a 
tenant and they are in accordance with tbeir 
shares, the landholders. If he relinquishes his 
ex-proprietary rights in the land, that land be- 
comes ordinary land which may be held py 
tenant or which may bo cultivated by any of the 
proprietors as his khudkasht: 

Rel on. Lt’ 

(c) Cosharer— Mahal— Several cosharers— 
One of them in occupation cannot be forcibly 
ejected by others. 

Whore there are several cosbarers in the 
mabal and one of them happens to be in the 
actual occupation of the land, the other co- 
sharers are not entitled forcibly to e 3 ect him. 
Similarly, if there is a piece of land which is 
unoccupied by any cosharer or tenant, any one 
of the cosharers may go into possession and 
cultivate it. If he does so the others cannot 
forcibly eject him. Hence when the mortgagees 
i e. the plaintiffs, were cosharers and they were 
in peaceful possession and they sowed a crop 
and the defendants-appellants forcibly entered 

the fields and appropriated part pj, , 

Held: this they were not entitled to do ana 
that they must pay damages, although they in 

their turn can doubtless get their share of pro- 

fit<;. if they institute a suit in the proper Court, 
Held further: that plaintiffs were entitled to 

retain possession over the on 

they had entered peacefully. [P "84 C 1, 

(d) Evidence Act (1872), S. 68-Execution 
of mortgage not specifically denied— Margi- 
nal witness need not be produced. 

Under S. 68 it is not necessary to prove or to 
produce a marginal witness unless the 
is specifically denied. There would be no necos- 
sity^^to prove the deed at all if it is 
?ed- and consequently the section contemplates 
a distinction between the position where execu- 
tion is not admitted and a position where exe- 

cutiou is specifically denied; 1933 ] 

Kanhaiya Lai Misra-lox Appellant. 
Krishna Murari Lai for Respon- 

^^fudement.— This second appwl arises 
out of a suit in which the plamtiffs- 
?espondents originally claimed damages 

c%P in Certain fields and also 

??J>m interfering wdth their possession. 
At a later istage there was a further 




prayer for possession over the pio^ 
perty. The plaintiffs-respondents claim** 
ed as mortgagees in possession on the 
basis of a mortgage deed executed, m 
their favour on 23rd September 1929, 
by Madan Gopal and Radha Raman. 
This deed purported to create a mort- 
gage over 5 plots, viz., 160-1, 160-2, 
160-3, 160-4, and 160-5 comprising a 
total area of a little over 5 acres in 
khewat Palialwan Singh. It appears 
that the mortgagors had a share of 
1 anna 6 pies in this khewat and mo 
sir rights in the 5 plots which they 
purported to transfer by the de^ 
which they executed in favour <» the 
plaintiffs. The whole area of land m the 
mohal was 65.8 acres, so that the area 
which corresponded with the share ot 
the mortgagors was about 7 acres. In 
addition to the plots transferred under 
the mortgage the mortgagors were also 
in possession of certain other Siir Pl^^ 
the total area of their sir bemg 13.7 f 

acres. 

The plaintiffs alleged that they had 
obtained actual possession over the 5 
plots mortgaged to them because their 
mortgagors had given up their 
prietary rights and that they lad been 
in possession and had sown 
that these crops were approprated ny 
some of the defendants by 
the absence of the plaintiffs. The pe^ 
sons irr'deaded as defendants 
originally Mukta Rai, PartajU Rai and 
Jangi Rai, but as these P^^ons stated 
that they had nothing to 
matter, three others, namely Udit 
Deonarain Rai and Sahdeo 
impleaded later. The trial 
ed that the mortgage was mvalid anq 
dismissed the suit. The lower ajPP^^ 
Court came to the conclusion tfiat 
plaintiffs were entitled a clecw 

against Udit Rai, Deonarain 
Sahdeo Rai for damages and to a 
cree for possession against, all tne. a 
fendants. ' 

The first argument which has be^ 
addressed is in support of ^ ^ 

position accepted by ^ 

that the mortgage was invalid anu 

created no rights m .favour of 
plaintiffs. The suggestion 
mortgagors were not the sole o\ 
of the plots which they 

transfer and that, therefore they 

not transfer them. It 

where there are several cosharers m 

a mohal and some ^hat 

those co-shaxers have ri^ . 

all the' co-sharers are and 

of the area comprised m the si 
consequently that the person whose 
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sir it is, is not entitled to transfer the 
whole of the proprietary title in the 
land. It does not seem to me however 
that it necessarily follows from this 
I proposition that the mortgage was an 
invalid document. It failed no doubt 
to transfer such part of the title as 
I did not vest in the mortgagors, but 
' I cannot see why it should be invalid 
in respect of such pa^t of the title 
ias did vest in them. Madan Gopaland 
’ Radlia Raman had a share of 1 anna 
6 pies in the mohal in which the dis- 
puted plots were situated. A co-sharer 
has a share in every part of the land 
of which the mohal consists. As these 
plots were in the mohal it must be 
held that Madan Gopal and Radha 
Raman had a 1 anna 6 pies share in 
each of them and indeed in every part 
of each of them. There was no reason 
why Madan Gopal and Radha Raman 
should not transfer their shares in 
these specific plots. 

It has been argued that a co-sharer 
may transfer his share in the mohal 
or a part of his share in the mo^l 
but that he cannot transfer a specific 
plot and I gather that it is further 
suggested that he cannot transfer his 
share in a specific plot. Part of the 
argument is based on the incon- 
venience which would arise at a parti- 
tion if a cosharer was allowed to trans- 
fer his share in any specific plot in 
the mohal. It may be that such in- 
convenience may arise but the other 
co-sharers cannot set up a possible in- 
convenience to them to prevent a per- 
son from transferring something which 
vests in him and which he is otherwise 
entitled to transfer. One may conceive 
of a case where two sons may inherit 
two identical houses from their father. 
No doubt if they immediately entered 
into a partition it would be very con- 
venient for them each to receive one 
of the houses, but that would not 
prevent one of the sons prior to a par- 
tition from transferring his half share 
with the result that the other son at 
any subsequent partition might not ob- 
tain a whole house. By analogy it 
seems to me that there was nothing 
to prevent Madan Gopal and Radha 
Raman from transferring their 1 anna 
6 pies sliare in the specific plots which 
they purported to transfer. They could 
not transfer the whole and in respect 
of a 14 annas 6 pics share, doubtless, 
their transfer was invalid, but in res- 

ect of a 1 annas 6 pies share the 
ir^i-nsfer was perfectly valid. It is not 
: necessary to go any further in this 

^se. What I mean is that it seems 


quite certain to me that a 1 anna 6 pies 
•share in these plots did pass from 
Madan Gopal and Radha Raman to 
the plaintiffs-respondents, thedr mort- 
gagees, and it is unnecessary for me 
to decide definitely one way or the 
other whether the remojining share in 
the plots vested in the plaintiffs or 
did not vest in them. 

If a 1 anna 6 pies share vested in 
the plaintiffs, they were co-sharers in 
the plots in suit \vith the defendants- 
appellants. It has been argued that 
the mortgagors could not transfer their 
sir rights. That is a self-evident pro- 
position. It was not necessary for them 
to do so and nobody, could hold that 
the plaintiffs-respondents had any sir 
rights in the plot in suit. Another argu- 
ment is that the mortgagors could not 
relinquish their ex- proprietary rights in 
favour of the plaintiffs-respondents 
alone. About this there can also be 
no doubt. It is however not a question 
of these rights being relinquished in 
favour of any particular co-sharer. It 
has been found on the evidence t.liat 
the rights were relinquished in the 
sense that the mortgagors never at- 
tempted to enforce them. If those 
rights were relinquished, they simply 
disappeared. There was no question of 
relinquishing them in favour of any 
particular person. The land simply be- 
came like any other land in the moihal 
to which no particular rights of tenancy 
occupation attached. 

It is necessary to have a clear con- 
ception of what sir rights really are. 
The land over which the sir rights 
exist is the property of all the co- 
shares in the sense that they are all 
ov’ners of it in accordance with their 
shares. The sir rights are something 
separate from the proprietary rights. 
They are an addition to them. The 
sir holder has certain rights against 
persons to whom he may lease the 
land and he has certain rights against 
the other proprietors, i. e., he is en- 
entitled to occupy the land personally 
and to cultivate to the exclusion of the 
other co-sharers who can do no more 
tlian claim their share of the profits 
from him. If the person who has the 
sir rights transfers Iiis share as a pro- 
prietor. he becomes the ex-proprietary 
tenant of the land. He is of course 
the tenant of the whole body of co- 
sharers because he is a tenant and 
they arc in accordance with their shares 
the land-holders. If he relinquishes his 
ex-proprictary rights in the land, that 
land becomes ordinary land which may, 
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be held by a tenant or which may 
be cultivated by any of the proprietors 
as his khudkasht. That is the position 
in. the present case. The plaintiffs-res- 
pondents are at least co-sharers in the 
area in dispute with the other pro- 
prietors in the mohal. No proprietor 
has any particular right to occupy the 
lamd. The position is explained in the 
case of 1924 P C 144 (1). 

Where there are several co-sharers 
I in the mohal and one of them happens 
jto be in the actual occupation of the 
land, the other co-sliarers are not en- 
titled forcibly to eject him. Similarly, 

I if there is a piece of land which is 
unoccupied by any co-sharer or tenant, 
any one of the co-sharers may go into 
possession and cultivate it. If he does 
so, the others cannot forcibly eject 
him. It has been argued in tl^ present 
case tliat the mortgagees, i. e., the 
plaintiffs, were not entitled to exclude 
the other co-sharers. I do not think 
that tliis is strictly a case of exclusion. 
It is a case of actual enjoyment for 
the time being. If a- room is in the 

possession of tenants-in-common, all 
the tenants are entitled to every por- 
tion of it. But if at any particular 
time, one of the tenants liappens, for 
example, to be sitting in a chair an 
the room, it is not open to any of 
the other tenants to eject him and 
occupy the chair. The same principle 
applies to fields in a mohal. All the 
co-sharers have a right to use the 
fields, but if at any time any of them 
has sown a crop, he is entitled to 
reap it and the others cannot eject 
him. They can of course claim profits 
from him. This is the principle set 
I forth in the case to which I have re- 


ferred above. . , . 

The finding of fact in this case is 

tlrat the mortgagees were peaceably let 
into possession of the plots in suit 
upon their exproprietary rights. The 
mortgagees, i. e., the plaintiffs, 'v^re 
co-sliarers and they were in peaces 
possession. They sowed a crop and the 
defendants-appellants forcibly entered 
the fields and appropriated part of the 
produce. This they were not entitled 
to do and it is obvious that they naust 
pav damages, although they in their 
turn can doubtless get their share of 
profits, if they institute a suit in the 
proper Court. It Itas been sugg^ted 
tliat no decree for possession should 
ibe passed in favour of the plaintiffs 
jon the principle which I have enunciat- 


• 1 ^ 
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ed. The essence of the matter however 
is that a co-sharer is entitled to con- 
tinue in possession if he has entered 
peaceably. This does not mean that 
any other co-sharer who forcibly ejects 
him is in his turn entitled to retain 
possession over the plots in ’dispute 
I have no doubt in these circumstances 
that the decree for possession and 
damages was rightly granted. 

There has been a subsidiary argu- 
ment that the plaintiffs cannot claim 
to be co-sharers, because the mort- 
gage deed has not been proved. The 
argument is based on the provisions 
of S. 68. .Evidence Act. It api>ears that 
the execution of the mortgage was 
proved, but not by the production of 
a marginal witness. Under S. 68 as 
it now runs, it is not necessary to 
prove or to produce a marginal witness 
unless the mortgage is specifically de- 
nied. It is obvious that there would 
be no necessity to prove the deed at 
all if it was admitted and consequently 
the section contemplates a 'distinction 
between the position where execution 
is not admitted and a position where 
execution is specifically denied. In the 
present case the plaintiffs in the first 
paragraph of the plaint stated that 
they were mortgagees under the deed 
dated 23rd September 1929, and that 
they had been in possession of the 
plots in question. The defendants said: 
in their written statement that they 
did not admit this paragraph. But it 
is clear from the additional pleas that 
what they were questioning really was 
not the execution of the deed but the 
fact of possession. No issue was tamed 
clearly on the question of execution In^ 
these circumsLanoes it cannot be held 
that the execution of the mortgage was 

si>ecifically denied. The mortgage was / 

therefore sufficiently proved. I 
been referred to the case of 1933 AU 
521 (2), but this is a case which tuinea 
upon a construction of O. 8, R. 5, Civil 
P. C., and is no authority for the pro- 
position that a marginal witness must, 
be produced to prove the execution; 
of a mortgage if the execution is not 
admitted but is not specifically d-eni^*. 

On the question of daniages, it im? 
been argued that the plaintiffs are no . 
entitled to any decree. The t^son . 
that they originally alleged that 
crop had been appropriated by 
Rai, Partaj Rai and Jangi 
it was only afterwards that 
that it had b^n appropriate ^ ^ . 
Rai, Deonarain Rai and Sahadeo • 

2. Mansa Ram v, Ancho, 1933 All 621 1^5 ^ ^ 

802=55 All 700. 
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has been alleged that the three later 
persons never admitted that they had 
taken the crop. There is no force in 
this argument because it is clear 
enough from the written statement 
where these persons pleaded that they 
were in possession of the field that 
they must have meant that they had 
taken any crop which was growing 
upon it because they were the owners 
thereof. One of them even entered the 
witness-box in order to give evidence 
about the value of the crop. It was 
never contended that there was no 
crop in the field or that any crop that 
there may have been was appropriated 
by other persons. There is no force 
in the appeal and I dismiss it with 
costs. Permission to appeal is granted. 

K.S. Appeal dismissed. 

A. I. R. 1935 Allahabad 785 

Niamatullah, j. 

Bakhtawai — Defendant — Appellant, 


The mortgagor agreed to continue in 
possession as a “thekadar” and to pay 
a certain rent to his own usufructuary 
niortgagee. The “Qabuliat” was not re- 
gistered. The argument put forward on' 
behalf of the “thekadar” is that, in 
the absence of a registered lease exe- 
cuted by the lessor, no relationship of 
lessor and lessee could come into exis- 
tence. This contention may be right; 
but it is not enough to defeat the 
plaintiff’s claim. It cannot be disputed 
that the parties fully intended to en- 
ter into a transaction of usufructuary 
mortgage. Symbolical possession was 
delivered by the mortgagor to the 
mortgagee. The mortgagor there and 
then changed the character of his own 
possession. He^ parted with his posses- 
sion as proprietor and entered into 
possession as a “thekadar” and agreed 
to pay rent amounting to Rs. 121 a 
year besides land revenue Rs.' 16-4-6. 
Technically the relationship of lessor 
and lessee might not have come into 


V. 

Lila Bat — Proforma Defendant and 
another — Respondents. 

Second Appeal No. 1274 of 1934, 
Decided on 30th January 1935, from 
decision of Addl. Dist- Judge, Meerut, 
D/- 3rd July 1934. 

Lease — Usufructuary mortgage — Mort- 
gagor executing kabuliyat and continuing in 
possession as thekadar — Kabuliyat not regis- 
tered — Suit for rent by mortgagee — Though 
lease is not valid, suit can be treated as one 
for compensation for use and occupation 
and amount agreed to as rent in kabuliyat 
■can be awarded as compensation. 

The mortga^^or executed a kabuliyat and 
agreed to continue in possession as “thekadar” 
and to pay a certain rent to bis own usufruc- 
tuary mortgagee. The kabuliyat was not regis- 
tered. In a suit for rent by the mortgagee: 

Held : that though in the absence of a regis- 
tered lease executed by the lessor, no relation- 
ship of lessor and lessee could come into exis- 
tence, the plaintiS was entitled to compensation 
for use and occupation of the land and the 
amount of compensation being agreed upon bet- 
ween the parties, the rent agreed to in kabuliyat 
can be awarded as compensation. fP 785 C 2] 

P. M. L. Verma — for Appellant:. 

Judgment. — This appeal is without 
substance. The suit which has given 
rise to it was brought by the respon- 
dent for recovery of three years’ rent 
on the basis of a “Qabuliat” executed 
by the appellant, who had on the date 
of the “Qabuliat” also executed a deed 
of usufructuary mortgage in favour of 
the plaintiff in respect of the land 
-covered by the “Qabuliat.” The trans- 
.action was not at all of an uncom- 
mon character. 
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existence; but it is conceded that the 
plaintiff is entitled to compensation for 
use and occupation of the land. If the 
plaintiff’s suit be treated as one for 
compensation for use and occupation, 
there is no difficulty in decreeing it. 
The amount of compensation being 
agreed upon between the parties, no 
further proceeding is necessary, as the 
plaintiff’s suit can be decreed straight' 
away. The only difference which is not 
one of substance, is that the amount 
awarded to the plaintiff should not be 
termed “rent” but as “compensation” 
for use and occupation. The learned 
advocate for the appellant contended 
that if the suit be treated as one for 
compensation for use and occupation of 
land, the Revenue Court, in which it 
was instituted, had no jurisdiction, as 
a suit of this nature is cognizable by 
a civil Court. He also pointed out that 
this objection was taken from the very 
beginning. Even so, S. 269, Agra Te- 
nancy Act, clearly covers the case. The 
District Judge had all the materials 
before him for the final disposal of 
the suit, and so have I. The conten- 
tion put forward on belialf of the ap- 
pellant so far as it is based on the 
absence of a registered lease has 
therefore no substance. 

The advocate for the appellant al- 
so contended that the “theka” was not 
given effect to, as no rent was ever 
paid by the defendant to the plain- 
tiff. It is also stated that the defen- 
dant is entitled to possession of the 
land which is the sir of the mort- 
gagor, he being entitled to exproprie- 
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tary rights which accrued on the exe- 
cution. of the deed of usufructuary 
mortgage. No rent has been asses- 
ed under S. 36, Land Revenue Act; 
and if any is assessed, it will be pay- 
able to the defendant himself, who is 
the “thekadar.” In any case, the de* 
fendant cannot escape his liability to 
pay rent in terms of his own agree- 
ment in the “Qabuliat,” The appeal is 
dismissed under O. 41, R. 11. 


K.S. 


Appeal dismissed. 
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NIAMATULIjAH and Allsop, JJ. 

Jawahar Ham and — Plaintiffs*™” 

Appellants. 

V. 

Jhinguri Lai and others — Defendants 
and Plaintiffs — Respondents. 

First Appeal No. 12 of 1932, Deci- 
ded on 28th March 1935, from decision 
of Sub-Judge, Gorakhpur. D/- 31st 
August 1931. 

Limitation Act (1908). Art. 116 — Vendee 
deprived of property purchased in conse- 
quince of vendor's defect in the kilIe*“Siiit 

for compensation is governed by Art. 116-- 
Held limitation ran when first Court found 
that vendors had no power to sell and 
vendees were dispossessed — Subsequent 
affirmance of decree of trial Court does not 
give fresh starting point* 

Article 116, Sch. 1, to the Dim. Act, is apph- 
cable to a suit for compensation by a vendee who 
has been deprived of the property purchased by 
him in consequence of a defect in the title of the 

vendor. 

The sons impugned the sale-deed executed by 
their father on the ground that the property 
which it purported to convey belonged to the 
ioint family of which the plaintiffs of that suit 
and the vendors were members and that there 
was no legal necessity for the alienation. The 
^uit was decreed by the first Court on 3lst 
Tanuarv 1924. Delivery of possession was taken 
bv the successful plaintiffs on 27th February 
1924 Part of the land included m the shares 
was under cultivation of the vendees who did 
not vacate it. Disputes arose between the sons 
of defendant 1 and the vendees, which to 

nroceedings under S. 145, Criminal P. C. These 
proceedings resulted in favour of the vendees, 
and the sons of defendant 1 had to institute 
another suit for possession in respect of the plots 
which bad remained in possession of the vendees 
in spite of the symbolical delivery of possession. 
The vendees remained in possession of such 
Plots till a time within six years before the in- 
stitution of the present suit, which was brought 
on 30tb June 1930. From the decree obtained 
hv the sons in the Court of first instance the 

vendees had appealed to the District Judge who 

dismissed it on 19th January 1926. 
anreal to the High Court w^ dismissed on 31st 
V Av 1098 A Lettsrs P<iteixt appeal was 
nkltr/c on 2na June 1930. P.aintifle 


sued for return of consideration money relying 
on clause in sale-deed: 

Held : that the plaintiff’s cause of action was 
complete when the first Court found that the 
vendors had no power to sell and the vendeeas 
were dispossessed. Subsequent affirmance of the 
decree of the trial Court cannot give a fresh 
starting point. The fact that the vendees 
managed to retain actual possession of part or 
the land included in the vended property m 
spite of delivery of possession could not save 
limitation. [P 787 C 2; P 789 0 11 

Saribans Sahai — for Appellants. 

S. B. Johari — for Bespondents. 

Judgment. — This appeal has arisen 
from a suit brought by the appellants 
for refund of the price paid by them 
for a zamindari share in two villages to 
defendant 1 and his deceased brother 
Mahadeo Prasad, who executed a sale 
deed on 15th April 1907, in favour of 
some of the plaintiffs and the predeces- 
sors of the others. The pnncipal ques- 
tion which arises in appeal 
the suit has been rightly held by the- 
lower Court to be barred by limitation. 

The plaintiffs were deprived Oi the 
proi>erty conveyed by the aforesaid 
sale-deed in consequence of a decree- 
for possession obtained by the son^ 
of defendant 1 in suit No. 69 of 19^^ 
The sons impugned the 
executed by their father and Mahadeo* 
Prasad on the ground that the pro- 
perty which it purported to convey 
longed to the joint family of which the 
plaintiffs of that suit and the vendor^ 
were members and that there 
legal necessity for the alienation^ ine 
suit was decreed by the first Court 
on 31st January 1924. Dehvery of pos- 
session was taken by the succe^P * 
plaintiffs on 27th February 1924. P^rt 
of the land included in the shares w^- 
under the cultivation 
who did not vacate it. 
between the sons of defendant i 
the vendees, which led to 
under S. 145, Criminal P. C. Jhe^ 
proceedings resulted in favour ot 
vendees, and the sons of ■ 

had to institute another suit P- ji 

session in respect of the P*®^^ ' ven-- 
had remained in P^^^session of the v^ 
dees in spite of the symbo ical deliyW 
of possession. It is not disputed that 

t he ven dees ret ained .P°s?ession of sued - 

plots till a time within sax 

{he institution of 1030 

which was brought on June 1930^ 

From the decree obtamed by the son_ 

in the Court of first ^stance the ^ 

dees had appealed .to the Di 

Judge who dismissed it. -LSi 

ary 1926- A second ^P^U^t o^ctober* 
Court was dismissed: on-. 3lst c/cl 
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1928. A Letters Patent appeal was like- 
wise dismissed on 2nd June 1930. It 
would be seen that the present suit 
is within six years from the judgment 
of the District Judge and the judg- 
ments of the High Court in second and 
the Letters Patent appeals, and from 
the time when they finally lost posses- 
sion of the plots actually cultivated by 
them. It was however brought more 
than six years after the decree of the 
first Court and after the ‘dakhal 
dehani’ in resi>ect of the shares in dis- 
pute. The controversy between the 
parties relates to the starting point 
of limitation. The present suit must 
be held to be barred, whichever Article 
of limitation mentioned in the course 
of the arguments (Arts. 62, 97, 116 
and 120) be considered to be appro- 
priate, if time is taken to have run 
from the date of the decree of the 
trial Court or the date of delivery of 
possession. If on the other hand, time 
be -reckoned from the decree of any 
of the Courts of appeal, the suit is 
in time if Art. 116 is applicable. If 
the period of limitation be reckoned 
from the final judgment of the High 
Court, the suit is in time whichever 
article referred to be applied. 

To determine the proper article of 
the Limitation Act applicable to the 
circumstances of the case and the 
starting point thereunder, the nature 
of the plaintiffs’ claim has to be ex- 
amined. The plaintiffs claimed refund 
of the price and damages basing their 
claim on a covenant contained in the 
sale-deed, dated 15th April 1907, which 
runs as follows: 

Now we, the executants, or our heirs, neither 
have nor shall have any concern or connexion 
with the shares sold. If in future we, the exe- 
dutants, or our heirs, bring any sort of claim 
in-roBimct of the thing sold, it shall be false and 
illegal. If by reason of the act of us, the execu- 
tants, or the omission of us, the executants or 
our heirs, any sort of defect is found in respect 
of the shares sold and it is interfered with, the 
vendees shall have the power to recover by pro- 
i^r means the whole of their sale consideration 
f^m our house and moveable and immovable 

property . , , 

The plaintiffs are also entitled to 
rely on the implied covenant imported 
into every sale-deed by S. 55 (2), T. 
p. Act, whereby the seller shall be 
deemed to contract with the buyer that 
the interest which the seller professes 
to transfer to the buyer subsists and 
that he has power to transfer the same. 
The implied covenant is however less 
comprehensive than the express coven- 
ant quoted above as it also includes 
the undertaking which by force of 
Statute, is part of every contract of 


sale in respect of immovable property. 
If there had been anything in the ex- 
press covenant overriding the implied 
covenant, the latter would have been 
superseded to that extent. The present 
case is free from any such complica- 
tion. It has been held in numerous 
cases that Art. 116 of the first Sche- 
dule to the Indian Limitation Act, is 
applicable to a suit for compensation 
by a vendee who has been deprived of 
the property purchased by him in con- 
sequence of a defect in the title of 
the vendor. See, for instance. .1930 All 
771 (1), in which a large nurnber of 
cases are referred to and discussed. 
In certain cases a distinction has been 
drawn between cases in which a ven- 
dee is dispossessed and those in which 
he was unsuccessful in obtaining pos- 
session. To the latter class of cases 
Art. 97 has been held to be more 
appropriate. We are of opinion that, 
having regard to the frame of the 
present suit, it cannot be regarded 
otherwise than as a suit for compensa- 
tion for breach of a contract in writing 
and registered and that Art. 116 is 
applicable. The plaintiffs charge the 
defendants with a breach of warranty 
of title and of covenant for quiet en- 
joyment. The measure of compensation 
is claimed to be the price paid by 
them together with out-of-pocket ex- 
penses incurred in defending their title. 
The covenant contained in the sale- 
deed of which the breach is com- 
plained is expressly referred to in the 
plaint. 

The material question to determine 
is the starting point of limitation. Ac- 
cording to the language of Art. 116 
read with Art. 115, it is clearly the 
time when the contract, of which the 
breach is complained of, was broken. 
According to the covenant, on which 
the plaintiffs’ claim rests, they are en- 
titled to compensation if any sort of 
defect is found in respect of the share 
sold and it is interfered with. It was 
found by the trial Court in the suit 
by the sons of defendant 1 that there 
was no legal necessity for the sale, 
which the vendors were not empowered 
to make according to Hindu Law. The 
vendees’ possession was interfered with 
when delivery of possession was given 
to the successful plaintiffs of suit 
No. 69 of 1923. It is argued that the 
plaintiffs’ cause of action did not arise 
until both contingencies happened, that 
is defect was found in the title of 
the vend ors and possession of the ven- 

1. Mahammad Siddiq v. Muhammad Nuh 1930 

All 771=124 I C 186=52 All 604. 
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dees was interfered with, and that it 
cannot be said tliat the defect was 
found \intil the High Court finally de- 
cided that the sale was invalid. Re- 
liance in placed on 1919 Mad 887 (2), 
which was a suit by the vendee for 
compensation , after his suit for pos- 
session was dismissed by the first ap- 
pellate Court and the High Court, 
though it had been decreed by the 
trial Court. The learned Judges ap- 
parentlv applied Art. 97 of the Limita- 
tion Act and took the judgment of 
the High Court as the terminus a quo. 
The suit would have been barred if 
limitation had been reckoned from the 
date of the judgment of the first ap- 
pellate Court. The case is certainly an 
authority for the view that the limita- 
tion runs from the date of the final 
decision of the High Court. The learn- 
ed Judges observed that: 

It was only when it was finally determined 
that the sale by the plaintiff's vendor could not 
take effect against the sale by the manager that 
the former sale became infructuous, consequently 
it was only then that the consideration failed. 

The same view had been taken by 
the Madras High Court in an earlier 
case, 30 Mad 316 (3), wherein it was 
held in similar circumstances that: 


Where, as in the present case, a man has 
been dispossessed by suit, it would, in our opi- 
nion. be equally unreasonable to require him to 
sue for relief founded on such dispossession 
before the date of the final decree under which 
he was dispossessed. The dispossession in exe- 
cution of the decree of the Court of first instance 
was not final but subject to the result of an 
appeal, and the effect of filing of the appeal, 
was to re-open the question of his r^Rht to pos 
session and make it once more sub judice pend- 
ing the decision of the appeal. If the appellant 
bad succeeded, his dispossession under the decree 
of the Court of first instance would have been 
disregarded for purposes of limitation, and ne 
would have been held to have been in possession 

In a somewhat hard case like ^he 
one before us, the reasoning on whic^ 
the decision of the Madras High Court 
proceeds is attractive. The existence 
or absence of legal necessity is highly 
controversial in many t^scs of 
tions by the manager of a joint 
family, and the vendee may honestly 
believe that an adverse '^'^cision ^ven 
by the trial Court is erroneous and s 
likely to be reversed m appeal. It is 
but reasonable that he should have 

an opi>ortunity .of At the 

an appeal to a higher C^urt. At the 

same time, it should be borne in mmd 

that the period o f six years is sum- 

^Sa^Tothamntovr Chinnasami Pillai, 1919 

Mad 887=19 I O 729=42 Mad 607 . 

3 . Baiagopalan v. Somaaundara Thambiran. 

(1907) 30 Mad 316=17 M L J l^^t 


ciently long to enable a vendee to fight 
out his case in the Courts of appeal 
and at any rate, in the first Court 
of appeal, which is the last Court so 
far as facts are concerned. The gxoimd 
on which the Madras view proceeds 
is negatived by a dictum of their Lord- 
ships of the Privy Council in 1918 P C 
151 (4). The facts of that case are 
not similar but the argument repelled 
by their Lordships is the same as put 
forward before us and as was given 
effect to in the two Madras cases cited 
above. The question before their Lord- 
ships was whether failure of considera- 
tion occurred when an adverse decision 
was given by the trial Court or when 
it was affirmed by the High Court. 
Their Lordsliips said: 

But by the decision in the first suit. No. 248 
of 1901, the sale w’as reversed in its entirety and 
for all purposes irrespective of the decrees in the 
three later suits, so that if the reversal of the 
sale Is the cause of action, the only question is 
whether time began to run, as the plaint alleges, 
from 3rd August 1906, the date of the appellate 
decree, or as the defendant-respondent contends, 
from 24th August 1905, the date of the original 
decree in Suit No. 246 of 1904. 

(The decree of the first C>ourt had 
been affirmed in appeal). 

Both Courts have held that the failure of 
consideration was at the date of the first Court’s 
decree. Their Lordships feel no doubt that as 
between these two decrees this is the correct 
view, for whatever may be the theory under 
other systems of law, under the Indian law and 
procedure an original decree is not suspended by 
presentation of an appeal, nor is its operation 
interrupted where the decree on appeal is one of 
dismissal. 

It is clear that this dictum runs 
counter to the reasons on which the 
decision of the Madras High Court 
is founded. Their Lordships do not 
recognize that in India the oontr^ 
versy set at rest by the decree off >, 
the first Court, is again sub judi(^; 
if an appeal is presented, so as . ;to 
interrupt the operation of the decri^ 
appealed from where it is affirmed in 
appeal. It may be otherwise where^^it 
is reversed or interfered with on appeal. 

In the case before us it was found 
by the (iourt of first instance that 
the sale was invalid and effect was 
given to its decree by delivery of pos- . 
session. The vendees either did not 
apply to the Courts of appeal for stay 
of execution, or they applied but were 
unsuccessful. In either case, the decree 
of the trial Court remained operative 
throughout the litigation whidi ^yas _ , 
carried up to the High Court. Wethinkj*,, 
that the plaintiff’s cause of action was |*' 
4. Juscurn Bold v. Pirthichand Lal, 1918 P O 

151=50 I C 444=46 I A 52=46 Oal 670 (P 0). 
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complete when the first Court found 
that the vendors had no power to sell 
and the vendees were dispossessed. 
Subsequent affirmance of the decree of 
the trial Court cannot give a fresh 
starting point. The fact that the ven-r 
dees managed to retain actual posses- 
sion of part of the land included in 
the vended property in spite of delivery 
of possession cannot save limitation. 
They were deprived of the shares sold, 
by delivery of possession. If, in dis- 
regard to the process of law, they 
retained possession of the ‘sir’ and 
‘khudkasht* cultivated by them and had 
to part with it later on, it cannot 
be relied on as showing that their 
cause of action accrued long after the 
delivery of possession. The covenant., 
on which the plaintiffs* suit is based, 
gives them a right to sue when “in- 
terference” with their possession occurs. 
It cannot be said that no interference 
occurred when delivery of possession 
was taken by the successful plaintiffs 
of suit No. 69 of 1923. The breach 
of the covenant under the ^w takes 
place when interference falling short 
of complete dispossession occurs, for 
it follows another contingency con- 
templated by the covenant namely, 
“defect is found”. We think that the 
finding of the Court of first instance 
, in the suit brought by defendant 1, 
followed by delivery of possession, 
•which at least amounts to interference 
within the meaning of the covenant, 
made time running against the plain- 
tiffs under Art. 116, Limitation Act. 

Article 62 and 97 were referred to 
in the course of the arguments and 
relied on by the respondents. These 
articles provide shorter periods of limi- 
tation and. ,if they be applied the 
l>laintiffs’ suit is barred, but for the 
.reasons already stated we do not think 
they can apply having regard to the 
:OTcumstances and the frame of the 
present suit. It was faintly suggested 
on behalf of the appellants that 
Art. 120 is applicable, as no other 
article is appropriate. As we hold that 
Art. 116 is applicable, the residuaiy 
Art. 120 cannot apply. The result is 
that this appeal is dismissed with costs. 
% ♦ 

K.S. Appeal dismissed. 
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Bennet. J. 

Balwant and another "" Defendants”* 
Appellants. 

V. 

Parshadi Lai and others — Plaintiffs 
Bespondents. 

First Appeal No. 124 of 1934, Deci- 
ded on 15bh November 1934, from order 
of Sub-Judge, Meerut, D/- 7th April 
1934. 

Civil P. C. (1908), S. 91 — Ca»e of en- 
croachment of private easement — Sanction 
of Advocate-General is not necessary. 

Section 91 deals with the case of a public nui- 
sance for which it is necessary that the sanction 
of the Advocate-General should be obtained. 
Wheie the case is not one of a public nuisance 
but one of an encroachment of a private ease- 
ment, sanction is not necessary. [P 790 C 1] 

N. P. Asthana and B. N, Sahai — for 

* 

Appellants. 

Judgment. — This is a first appeal from 
order by defendants. The plaintiffs 
brought a suit alleging in their plaint 
that they are o^vners of abadi plots 
Nos. 32, 25-2 and 48 to 52 in a cer- 
tain village and that they had a right 
of way by prescriptive easement ovex 
plots Nos. 15 and 63 of the said vil- 
lage, that the defendants had con- 
structed a wall on. plot No. 15 and 
had begun to tie their cattle on plot 
No. 63 and tliat owing to these ^vTong- 
ful acts the plaintiffs were incon- 
venienced in going by the right of way 
over those plots. The defence was 
that there was a public thoroughfare 
through the plots Nos. 63 and 15 and 
that the defendants had built a wall 
in plot No. 1. but that this did not 
block the public thoroughfare and that 
the defendants were o^vners of plot 
No. 15. They denied that they had 
tied their cattle in plot No. 63. The 
Munsif dismissed the suit on the 
ground that the suit was barred by. 
S. 91, Civil P. C., deciding only this 
preliminary point. The lower Court 
finds that the statement of defendant 
2 shows that the wall does not block 
the way of the public and their cattle 
and that none of the village people 
except the plaintiffs have any com- 
plaint. Further that the plaintiff’s evi- 
dence shows that the obstruction has 
affected the rights of w’ay of the plain- 
tiffs. The lower appellate Court con- 
siders that under the circumstances the 
plaintiffs’ suit cannot be barred by 
S. 91, Civil P. C. The finding of the 
lower appellate Court is that there was 
no evidence to show that the people 
of other villages had been using this 
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way in question. Learned counsel did neath it. There was a also a prayer 

not show that this finding is one wliich for a perpetual injunction. Both the 

should be set aside by this Court in Courts below have held that the plain- 

first appeal from order. The map in- tiff is the zamindar of the plot in 

dicates that the numbers in question suit. The trial Court gave him a de- 

said to belong to the plaintiffs are in cree. One of the defences was that 

the village site and the map supported the kolhu had been in existence for 

the contention of the plaintiffs that more than 12 years. Both Courts be- 

the exit from their premises is over low have found that it has not been 

the plot No. 15 in question. The find- in existence for more than five or six 

ing of fact of the lower appellate Court years. The learned Judge of the lower 

that this is not a case of a public appellate Court dismissed the suit on 

right by way but of a private right the application of the principles of or- 

of easement over certain plots is a der 2, R. 2, Sch. 1, Civil P. C. 


finding which has not been shown to 
be incorrect. Under these circumstances 
S. 91. Civil P. C., cannot bar -the 
case. That section deals with the case 
of a public nuisance for ivhich it is 
necessary that the sanction of the 
Advocate-General should be obtained. 
The present case is clearly not one 
of a public nuisance but one of an 
encroachment of a private easement. 
Under these circumstances, I dismiss 
this first appeal from order under Or- 
der 41 R. 11. 

K.S, Appeal disviissed. 

A. I. R. 1935 Allahabad 790 

Allsop, J. 

liandan K^urwit^Plaintiff Appellant. 

V. 

Bindra Kurmi and others Defendants 
— Respondents. 

Second Appeal No. 114 of 1933. Deci- 
ded on 5th April 1935. from decision of 
1st Addl. Rub-Judge, Jaunpur D/- 8bh 
December 1932. 

Civil P. C. (1908). O. 2, R. 2— Two sepa- 
rate and unconnected buildings erected on 
land— Suit for removal of one and possession 
of land underneath di8roissed--Subsequent 
suit for removal of other is not barred Kes 

^ Where two separate and unconnected build- 
ings are erected on a land and the plaintiff s suit 
for demolition of one of the buildings and 
possession of land underneath ® 

subsequent suit for demolition of the other 

construction is not barred either by O. 2. K. j 

or by res judicata. Each construction gives rise 
?o a separate cause of action and ther® is no- 
thing to prevent the plaintiff from suing on a 
cause of action in respect 

constructions and leaving to a later suit any 

relict in respect of a cause P To! Cl] 

of another construction. [P 790 C z . ^ 

N. P. Astha 7 ia and Kedar Nath Sinha 
— for Appellant. 

M. Wali-ullah—tov Respondents. 
Judgment.-This appeal of 

a suit for the removal of a kolhu or 

sugar mill from plot No. 3p4 and for 
possession of the land lying unde 


In the year 1931 the plaintiff insti- 
tuted a suit No. 3 of that year, in 
w'hich he asked for the removal of 
certain other constructions on plot 
No. 354. The learned Judge of the 
lower appellate Court has found that 
this kolhu was in existence at the time 
when the suit of 1931 w^as instituted 
and he has held that the plaintiff 
should have included the removal of 
the kolhu as one of the claims in that 
suit and as he did not do so he is 
barred now from claiming any relief 
in respect of it. I may say at once 
that the reliefs which w’ere sought m 
the suit No. 3 of 1931 as they appear 
in the decree which is on the record 
are not very artistically expressed. The 
plaintiff in that suit prayed that he 
might be given possession of plot No, 

354 in which the constructions com- 
plained of were standing and that he 
might get possession of the land lying 
underneath those constructions. He 
prayed that the constructions should 
be removed and that the land lying 
underneath them should be restored 
to its original condition. If the relief 
can be construed as implying a claim 
to the possession of the wLole of ’plot 
No. 354 there is no doubt thstt .the 
principles of res judicata would .ap;- 
ply. The suit at that time was- 'di$-v 
missed and it would not be possable ‘ 
now for the plaintiff to claim pfov 
session of any part of plot No. 354 
against the defendants. It seems -.kp 
me however that the real intention ;in • 
the previous suit was to recover pos- 
session only of those parts of plot 
No. 354 which were covered by the 
constructions and to obtain also a der. 
niolition of those constructions. A claim 
to other parts of plot No. 354 would ^ 
therefore not be barred by the prin- 
ciple of res judicata. I do not see 
how the rule in O. 2, R. 2, Civil ^ 
P. C.. can apply to this case. Each ' 

construction gave rise to a separate - 
cause of action and there was nothing 
to prevent the plaintiff from suing on 
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I a cause of action in respect of one 
lor more of the constructions and leav- 
ing to a later suit any relief in res- 
pect of a cause of action arising out 
of another construction. 

it has been suggested that a case 
may arise where a trespasser builds 
a house and where the plaintiff comes 
in succession to obtain removal of a 
•staircase and a room and so forth un- 
til by degrees he has the whole house 
removed. It is pointed out that a pro- 
cedure of this nature could not be 
tolerated. The reply to that is that 
a house is one entity and that the 
cause of action arising from the .con- 
struction of it would be one cause of 
action. There is however no reason for 
supposing that the kolhu which is in 
suit in the present case had any con- 
nection whatsoever with the other con- 
structions which were the cause of 
the suit of 1931. The mere fact that 
these constructions were standing in 
one plot would not lead to the con- 
clusion that they all gave rise to one 
. cause of action. A plot might be of 
' any size and it would be as reasonable 
to suggest that a zamindar in a vil- 
lage should be compelled, ,if he sued 
for the removal of one construction 
in one part of the abadi, to sue at 
the same time for the removal of all 
•other constructions which might 
amount to trespasses in other parts 
of the abadi. As there were separate 

• causes of action it was not incumbent 
'upon the plaintiff to sue in respect 
'of the mill when he instituted the suit 

in respect of the other constructions 
in the year 1931, I hold therefore that 
•• liis suit was not barred either by the 

• rule of res judicata or by any ap- 
plication of the principles set forth in 

'-•O: 2, R. 2. Civil P. C. That being 
’'1^0. on the findings of the Court below 

• suit should have been decreed. I 
v'^low the appeal and setting aside the 
>decree of the lower appellate Court 
" Vest ore the decree of the trial Court. 

‘'The plaintiff-appellant will get his 
^ costs. I am asked to make it clear 
that the decree is in respect only of 
; that part of plot No. 354 which lies 
underneath the kolhu which is to be 
V removed. Leave to appeal is refused. 

K.S. Appeal allowed. 
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Bennet, J. 

Ada Elizabeth Smurthwaite — Peti- 
tioner. 

V. 

John William Smurthwaite — Respon- 
dent. 

Matrimonial Case No. 3 of 1935, Deci- 
ded on 1st May 1935. 

Indian and Colonial Divorce Jurisdiction 
Act (1926), S. 1, Proviso (a) — Court-fee ap- 
plicable to Divorce Act cannot be applied to 
petition under Act of 1926 — Court-fees Act 
(1870), Sch. 2, Art. 20. 

The court-fee applicable to the Divorce Act, 
cannot be applied to a petition under the Indian 
and Colonial Divorce Jurisdiction Act of 1926. 
Hence Art. 20, Sch. 2, Court-fees Act, does not 
apply. tP 791 O 2] 

T. A. Bradley —for Petifeioner. 

Order. — This is a reference by the 
ta.vLng officer on the .question of w^t 
is the proper court-fee for a petition 
for divorce under the Indian and Colo- 
nial Divorce Jurisdiction Act of 1926. 
The stamp reporter reported that in 
such petitions a court-fee of Rs. 20 
had always been paid under Art. 20, 
Sch. 2 Court-fees Act. Learned coun- 
sel for the petitioner contended that 
the petition for divorce was not un- 
der the Indian Divorce Act and that 
Art. 20 only refers to a petition for 
divorce under the Indian Divorce Act. 
Learned counsel contended that the 
proper court-fee was Rs. 2. The Indian 
and Colonial Divorce Jurisdiction Act 
is not merely an act conferring juris- 
diction on this Court but the Act fur- 
ther sets out in S. 1, Proviso (a) that 
the decree shall be granted only on 
grounds according to the law for the 
time being in force in England. The 
Court therefore in hearing this peti- 
tion does not apply the Indian Di- 
vorce Act and therefore the court-fee 
applicable to the Indian Divorce Act 
cannot be applied to a petition under 
the Indian and Colonial Divorce Juris- 
diction Act of 1926. For these reasons 
I consider that the report of the stamp 
reporter is incorrect. I hold that the 
proper court-fee of Rs. 2 has been 
paid in this case and therefore the 
petition should proceed. I do not think 
that a notice should issue to the Gov- 
ernment Advocate. 

K.S. Beference ansxvered. 
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Bennet and Bajpai, JJ. 

“ Plaintiff — Appel- 


S. Afzal Musain 
lant. 


V. 


Defendants 


Chhedi Lai and others- 

Kespondents, 

First Appeal No. 495 of 1929. Deci- 
ded on 20th November 1934, from deci- 
sion of Sub- Judge. Allahabad, D/- 17th 
May 1929. 

(a) Mahomedan Law — Wakf — ^ Mere 
statement that property is free from debts 
and liens proving to be incorrect does not 
show fraudulent intent. 

The mere statement in the deed of wakf that 
the property is free from all sorts of debts and 
liens, although it may be incorrect, does not 
indicate that there is any fraudulent mteiit, 
nor docs the execution of the deed of wakf aSect 
the rights of the previous mortgagees or show 
that it was intended to afiect their ^ 

(b) Mahomedan Law — Shiah Law — Power 
of mutawalli — Usufructrary inortgage — 
Validity depends on whether it will be sanc- 
tioned by District Judge had an application 
been made before execution of it. 

The validity of a mortgage executed by a 
mutawalli depends on whether the Court will 
consider that the usufructuary was 

one which should have been sanctioned by the 
District Judge if an application had been made 
to him previous to the execution of this deed. 
Where it was executed in order to pay alreaay 
existing encumbrances on the wakf property and 
to preserve it: 

Held ; that a District Judge would have acted 
correctly in giving tanction for the deed and 
that it was valid : Case l<^o ^ ^3 

(c) Evidence Act (1872) S. HS-R'Py: 
senlation of mutaw.lli in document that he 

can tr.neferproperty-Document acted upon 

and possession transferred and money recei 
yed Held he was estopped from denying 

validity subsequently. 

Where the father and son i 

and the subsequent mutawalli executed a 

supurdnama and the document was 
aTpossession was transferred and sums of 

money were received: . j a. 

Nvas estopped from aeny g ^ 2 ^ 

supurdnama. 

Ryder Mehdi and Zafar Mehdt for 
^T^N’^Katju and If. N. Kaul - for 

IS “aS] 


Saiyid Iqbal Husain, who was def^- 
dant 2. The contesting respondent, de- 
fendant 1 is Chhedi 1^1. The plaint 
sets out that the plaintiff, Afzal Husam, 
was the o%vner in possession of tne- 
property in the list attach.'ed 
plaint and that on 18th January 1919^ 
he executed a “wakf** “alal auiad 
is. wakf for his descendants of the 
property dividing the property into tw<> 
portions. One village Mauza Samorai.. 
Mahal Rustam Ali, ^d certain houses 
anH groves were dedicated for religious 
and charitable purposes. The pl^t 
does not mention further in regard 
the other wakf proi>erty. but the d^a 
of wakf printed on p. 57 shows that 
the 26 remaining villages were created 
a wakf for the benefit of the family, 
of the plaintiff and he was made the 
first mutawalli with defendant 2 to suc- 
ceed him. When the family should be- 
come extinct, there was a gift over 
for religious and charitable purposes. 
The wakf property is referred to m 
the plaint as list A. Para. 2 of the 
plaint sets out that at the time of 
execution of the “wakfnama” one of 
the villages dedicated Mauza Ajora 
Buzurg Malial Afzal Husain, was hypo- 
thecated in lieu of Rs. 5,000 to one 
Sheo Pal Brahman under a mortgage- 
deed, dated 15th April 1916. Para. 3 
states that in order to pay off the 
aforesaid amount and other amounts 
which were due by the plaintiff, the 
plaintiff desired to mortgage with pos^ 
session villages given below to Chhedi 
Lai and that a mortgage-deed wasexe^- 
cuted in the shape of a deed called a. . 

on 20th NIarch 1924« It 

is to be noted that although the langu- ; 
aere of the plaint is rather loose, only,, 
the 26 villages dedicated to the family 
use, formed the subject of the ‘;;superd^,:;. 
nama” which is printed on p. 97. Para-.-^ 
graph 4 of the plamt sets out tte 
following items and we understand 
oaragraph to indicate that defendant 1,-. 
vs^s to pay off these items: ; . ^ 

XvS» 8* 

Amount due to Sheo Pal under a ■ 

mortgage-deed ... 0 . 0 * 

“Zaripesbgi” on account of lease of 

Bishesbar Prasad 8,780 U U 

“Zaripeshgi” on account of lease of ^ 

Saiyid Tanzim Husain ... 2,500 0 9.: 

“Zaripeshgi” on account of lease of 

Patwari Din ... ••• 1.800 0 v 

Decree for profitsheld by Muhamad 

Hamid Ullah and Wohi Uddin ... 600 *^0 0 

Decree for profits held by Munshi . 

Abdul Subban ••• ••• 

Decree in respect of pay of Ali ^ A, 

Sher Khan ... — ^00 0 u* 

Paragraph 5 states that defendant 1 
did not pay any of these items, that 
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the plaintiff continued in possessionand 
his servants made collections and de- 
posited the amount at the place of the 
defendant and the defendant sent the 
amount to meet expenses. Para. 6 sets 
out that in September 1925, an account 
■\vas made between the parties, accord- 
ing to which a sum of Rs. 8,844-1-6 
was found due to defendant 1 and that 
the plaintiff to pay off this sum and 
other amounts executed a document 
in favour of defendant 1 for Rs. 20,000 
under which the consideration was the 
Rs. 8,844-1-6 already mentioned as due 
to defendant 1, another sum of Rs. 827 
also due to defendant 1, Rs. 1,132-3-6 
due to other persons which was not 
paid, and a sum of Rs. 8,196-11-0 which 
the document stated was received in 
cash. In regard to this cash payment, 
it was pleaded that only Rs. 4,524-13-0 
was recei^'ed and received by instal- 
ments at later dates. It was therefore 
claimed that Rs. 5,804-11-0 were not 
received out of Rs. 20,000 considera- 
tion. The document in question which 
is a simple money bond is dated 14th 
December 1925, and is printed at p. 121. 
Para. 7 states: 

The plaintiff had assigned the amount in 
order to save the property from being sold by 
auction and -when that amount was not paid off 
the plaintiff took objection to the application 
for removal of 'lambardar* which was made on 
behalf of defendant 1 on 4th February 1926 or 
thereabout. Ultimately on 25th June 1926 de- 
fendant 1 was declared to be entitled to make 
collections with certain conditions, but as he 
•did not comply with those conditions, the plain- 
tiff began to make collections. 

'■ This is a somewhat cryptic para- 
graph. but apparently it states that the 
.“su-purdnama” was executed in order 
•,!to save the property from being sold 
by. auction and that a dispute took 

• /'Iplace in regard to possession. Para. 8 

• ' "|,ets out that defendant 4, a daughter 
• prthe plaintiff brought a suit forcan- 

cellation of the “supurdnama” which 
was decreed by the learned Subordi- 
nate Judge on 14th September 1927. 
AVe may note that that decree was 
'.upheld by this Court and tliat an ap- 
peal is pending before their Lordships 
I'of the Privy Council. Para 10 sets out 
that the “supurdnama” is invalid and 
5null and void and as defendant 1 did 
not pay any amount thereunder, he 
is not entitled to remain in possession. 
Para. 11 sets out that defendant 1 
alleged himself to be entitled to pos- 
session also of the property in list B. 
Para. 12 states defcnckint 1 lias ob- 
-tained a separate bond m lieu of the 
■ money which was due to him. Lnder 
these circumstances, he has no right 


to remain in possession in- lieu of any 
amount ^due to him when he has al- 
ready obtained a separate bond in lieu 
thereof. The relief asked for was: (a) 
It may be declared that the document 
dated 20th March 1924, is utterly in- 
valid and null and void, and that the 
plaintiff is in lawful possession of the 
property given in list (B) as a “muta- 
walli; (b) the plaintiff may be put 
into possession of the property entered 
in list (C) by dispossession of defen- 
dant 1. 

Now. it will be noted that no allega- 
tions are made in the plaint as to why 
the “supurdnama” is invalid and null 
and void. These defects in the plaint 
are remedied by arguments of counsel 
for the appellant so far as it is pos- 
sible. It is to be further noted that 
the plaint is defective in not explain- 
ing anything in regard to list (C) for 
which the plaintiff asks for possession. 
It is however the case of the appellant 
that in the 14 villages of list (C) muta- 
tion was effected for defendant 1 on 
the “supurdnama” and for that reason 
the suit for those 14 villages is for 
possession. In the 12 villages in list 
(B) mutation was not effected and the 
name of the plaintiff remains. List (B) 
of 12 villages and list (C) of 14 villages 
make up the 26 villages mentioned in 
the “supurdnama.” 

The written statement of defendant 
1 was to the effect that the deed of 
wakf was fictitious and invalid and exe- 
cuted merely to avoid payment of dues 
to creditors and to practise fraud upon 
present and future creditors and was 
not intended as a valid wakf, that the 
plaintiff had borrowed the amounts set 
out in para. 4 of the plaint and had 
represented to defendant 1 that the 
plaintiff wanted to go on a pilgrimage 
to Karbala Maula and that the son 
of the plaintiff was inexperienced: 

therefore he requesjted the iontesting defendant 
to manage his property, and so far as possible, 
to try to pay off his debts 

and accodingly the “supurdnama” of 
20th March 1924, was executed. Para- 
graph 24 sets out tltat mutation was 
effected for defendant 1 in 14 villages 
and that the plaintiff made collections 
through his serv'ants and appropriated 
the entire profits for himself, that when 
an account was made up in 1932, the 
sum of Rupees 8,844-1-6 was found 
due to the contesting defendant by 
the plaintiff and the plaintiff and his 
son admitted this as correct and 
affixed their signatures on the sim- 
ple money bond for Rs. 20.000 on 14th 
December 1925, and that disputes con- 
tinued between the parties and on 18th 
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December 1928, the plaintiff out of dis- 
honest motive executed a lease for nve 
years of a part of the property in 
favour of one Tanzim Husain. In para- 
graph 28 it is alleged that more than 
Rs. 20,000 are still due to contesting 
defendant. In para. 30 it is alleged 
that the suit by the daughter of the 
plaintiff was in collusion with the plam- 
tiff. It was further urged in para. 31 
that the plaintiff was bound by the 
documents executed by him and in 
para. 32 an estoppel is pleaded. 

Several issues were framed of which 
-the following are important for the de- 
cision of the appeal: (1) Is tne plaintiff 
estopped from imp-eaclnng the validity ot 
the deed of 20th March 1924 executed 
by himself in favour of Chhedi 
defendant 1 ? (3) If an estoppel does 
not bar a plea of the invalidity of the 
deed of 20th March 1924, was the plain- 
riff competent validly to execute the 
said deed in spite of the previous deed 
of 18th January 1919 ? (5) What money, 
if any. is due to Chhedi defen- 

dant 1, under the deeds of 20th March 
1924, and 14th December 1925 ? Is the 
plaintiff entitled to obtam possession ot 
the disputed property without first pay- 
ing the dues of Chhedi Lai, defen- 
dant 1 ? (6) Is Chhedi, Lai, defendant ! 
estopped from disputing the validity 
of the deed of 18 th January 1919 ? 

If not is the said deed fictitious . 
(7) Docs S. 53. T. P. Act. vitiate the 

deed of 18th January 1919 ? 

The learned Subordinate Judge has 
held on issue 1 that the plaintiff is 
estopped from impeachin^g the validity 
of the “supurdnama. On issue 3 he 
found that the plaintiff was compet^t 
to execute the “supurdnania. On 
issue 5 he found that the plaintiff was 
not entitled to obtain possession of 
■the property covered by 
nania” ^Uthout first paying 
On issue 6 he found that Chhedi ^l 

^as not estopped from disputing the 

validity of the wakf and that the deed 

of wakf was fictitious. On issue 7 he 

fonnd that the wakfnama was void 
foinicl c Ko T P. Act, as being made 

'xo defeat the rn^^'^^^^ees and subse- 
quent creditors. The suit ® 

dismissed by the Ipwer Court. i^ne 
plainiiff has appealed g 

findings. After the Bench 

Court there was a decision of 

of this Court in ^he appeal agamst the 

decree in favour of the ^^oghte 


Accordingly defendant 1 made a preli- 
minary objection to this appeal being 
heard and contended that the heanng 
should be stayed under S. 10, Civil 
P. C.. until the decision of their Lora- 
ships of the Privy Council. 

That application was opposed by the 
appellant and a Bench of this ^tut 
has held that the appeal should be 
decided without being stayed under 
S. 10. Accordingly the appeal has b^n 
heard by us. We first of all consider 
the question of the validity of the deed 
of wakf as it comes first in point, ot 
time. The lower Court considered the 
validity of the deed of wakf on pp. 35 

to 37, and found that : . . w, 

To all intents and purposes, tne alleged wakt 
was a sbam and that Afzal Husain was the real 
owner of the property covered by the alleged 
‘wakf’ at the time when the ‘supurdnama’ was 
executed and that the plaintiff did not divest 
himself of the proprietary interest. 

One of the criticisms levelled against 
the wakfnama is that it is stated that 
the endowed property was free from 
all sorts of liens, debts and liabilities. 
This was not correct as at the tirne 
there were three mortgages on the wakf 
property. One of these due to Sheo 
Pal is set out in the plaint. There 
were also mortgages due to Ahmad 
Husain and Partap Smgh. The plain- 
tiff made various arrangements for^e 
payment of these mortgage debts. On 
8th January 1919, there . 

deed printed on p. 53, by Afzal Hu^in 
to Mahabir Singh. In it he provided 
for the payment of the mortgage ot 
Ahmad Husain and also of a promis- 
sory note due to Ahmad Husain and, 
also for a mortgage of 22nd February 
1918 in favour of Chaudhri Surju Singh 
in which is a reference ^o^^he docu- 
ment in favour of Partap Smgh. We 
do not think that the mere statement 
in the deed of wakf that the property 
was free from all sorts of debts and 
liens, although it may be mcorrert, in- 
dicates that there was any fraudulent 
intent. We do not think that the e^- , 
cution of the deed of wakf could affefct . 
the rights of the previous mortga^s 
or that it was intended to affect their 
rights We do not think that the mere 
fact that the mutawalU subsequently 
made a number of leases for fiveyeats. 
which he was authorized to do mider 
the wakfnama would indicate any frau- 
dulent intent. Defendant 1 in taking 
his supurdnama took it from the plain- 
tiff under the description of mutawaUi 
and defendant 1 was well aware ot 
the deed of wakfnama. Defendant i 
accepted that document and did not . 
challenge it in any way and in a suit 
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which was brought in 1926 by defen-^ 
dant 1 along with tho plaintiff, the 
plaintiff was described as mutawalli (see 
p. 157). It was only when disputes 
arose in regard to property and when 
SL daughter of the plaintiff filed her suit 
in 1927 that defendant 1 changed his 
mind in regard to the wakfnama and 
put forward a case that it was a ficti- 
tious document. We do not agree with 
the lower Court and we consider that 
it has not been shown that the wakf- 
■nama was a fictitious or fraudulent 
document and we consider that it com- 
plied with the provisions of the 
Mussalman Wakf Validating Act (6 of 
1913) and that it is valid. A further 
objection was taken in Regard to ac- 
cumulation of income. It was provided 
in para. 4 of the wakfnama that after 
paying off Government dues and main- 
tenance allowance and village expenses, 
the rest of the income should be em- 
ployed in purchasing other property. 
•In a table attached at the end of the 
•Avakfnama. it was stated that 20 per 
cent would be available for this pur- 
pose. This estimate was extremely opti- 
mistic as no amount has actually been 
available in any year for such purpose. 
We do not think that the provision 
Avould invalidate the wakfnama, nor do 
•vvc think that the wakfnama is invalid 
omder the provisions of S. 53, T. P. 
Act. It is true that there were three 
mortgages in existence at the time of 
the execution of the wakfnama. there 
is however nothing to show tliat the 
. wakfnama was intended to be a frau- 
dulent transfer which would affect the 
‘interest of the mortgagees. In our opi- 
*nibn the interest of the mortgagees 
could not have been affected by this 
subsequent transaction, nor is it shovn 
that any of the creditors at that time 
or the subsequent creditors would have 
'been defrauded by the wakfnama. 
■l.^arned counsel for the appellant point- 
ed but that it was necessary for the 
respondent to show that fraudulent in- 
itention existed on 18th Januar>’ 1919 
“at the time of the execution of the 
wakfnama. We are of opinion that no 
such fraudulent intention lias been 
shown. We therefore hold that the 
wakfnama was a valid document, 

V- Wc now come to the question of the 
validity or otherwise of the supurdnama 
of 20th March 1924. As already ob- 
. served the plaint does not give any 
■ground on which the plaintiff asks that 
• t’his document should be declared in- 
valid and null and void. The plaint 
sets out subsequent transactions and 
alleges tliat defendant 1 did not make 
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the payments which he undertook to 
make under this document. The mere 
failure of defendant 1 to carry out the 
document would not be a reason for 
the document to be declared null and 
void. In para. 12 of the plaint it was 
set out that defendant 1 obtained a 
separate bond that is the simple money 
bond of 14th December 1925, and had 
no right to remain in possession. It 
is suggested that this obtaining of a 
separate bond in some v'ay made the 
supurdnama null and void. We con- 
sider that the plaint was defective in 
not expressing the grounds on which 
the relief was based. When we come 
to the grounds of appeal we find the 
allegation in the eighth ground: 

Because the deed of supurdnama beinpc Qot 
within the competence of the mutawalli, the 
Court below would have in any case passed a 
decree for possession subject to the payment of 
any sum if found due to the respondent. 

and in ground No. 5: 

Because the Court below has erred in holding 
that the deed of 14tb December 1925. was an 
auxiliary deed; on the other hand it wiped off 
the debt due to the respondent under the deed 
of 20bh March 1924. 

These two grounds give the basis on 
which the appeal has been argued in 
regard to the validity of the supurd- 
nama. The questions therefore are: (1) 
Whether the mutawalli was competent 
to execute the supurdnama, and (2) 
Whether the supurdnama was termi- 
nated by the simple money bond of 
20th March 1924 ? We will deal with 
the second question first as it is a very 
small matter. The supurdnama of 20th 
March 1924, provides for defendant T 
taking possession of 26 villages and 
making certain payments to previous 
debtors of the mutawaUi and managing 
the property and making payments of 
Rs. 1.600 every si.x months to the 
mutawalli and his son and making ad- 
vances for the marriage of the daugh- 
ters of the mutawalli (para. 10). These 
payments were to come partly from the 
income of the property and in para. 3 
there is a provision for the rate of 
interest of Re. 0-8-6 per month for 
advances made by defendant 1 from 
his own pocket the rate being changed 
to Re. 0-9-0 after five years. This in- 
terest was not to be compound. In 
para. 12 it was provided: 

If without tho payment of the amounts due 
to the aforesaid persons, we, the executant 
desire to take back the wakf villages from the 
supurdgi of the said amin, we shall pay to the 
suputddar whatever amounts he might have 
paid up to that time to the persons mentioned 
above, or any amount which he might have paid 
on our account and in respect whereof he might 
possess a receipt together with interest at the 
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rate mentioned above. In such, a case the 
supurdar shall reconvey the wakf property ^.nd 
shall render an account of the income and 

expenses. 

In para. 13 it .was provided: 

When the entire amounts or the amounts doe 
under the mortgage zerpeshgi lease money, the 
amounts of the rukkas, payable on demand, the 
amounts of the decrees, and also the amounts 
which the supurddar might have paid from his 
own pocket together with interest, etc., thereon, 
have been fully paid off from the profits and in- 
come of the wakf property, the supurddar will 
relinquish a'll the wakf villages. 

It was therefore withii> the compe- 
tence of the parties to terminate the 
possession of defendant 1 in accord- 
ance with either of those paragraphs. 

It cannot be argued with any hope ot 
success that the bond of 14th Decem- 
ber 1925, purported to terminate the 
possession in any such manner. There 
is no reference in that bond to ^h® 
termination of possession at all. ^he 
bond merely sets out that accounts had 
been taken for the years 1331 ^ticl 1332 
Fasli and a sum of money was found 
due and further advances were and 
that the entire amount of Rs. 20,000 
would be repaid in eight y^rs with 
interest at Re. 0-8-6 per month till five 
years and Re. 0-9-0 after five years 
and with compound interest at yearly 
rests. Learned counsel for appelant 
contends that this document provides 
defendant 1 with a personal remedy 
and that he could sue on this docu- 
ment for the amount in question. 1 liat 
mav be so. but the document does not 
purport to terminate the interest creat- 
ed by the supurdnama. It 'S mei^ly 
a collateral security in favour of defen- 
dant 1 and does not interfere with 
the rights under the supurdnai^ which 
had existed at the time by which de- 
fendant 1 was entitled to retain pos- 
session of the property unul 
and advances were paid. 
find that the bond of 14th 
1925 in no w'ay affected the rights of 

defendant 1 under 

Learned counsel argued that it 

that the supurdnama was invalid and 

that defendant 1 was .^^^rth^ 

Dossession until he was paid then tnis 

document \“he e-Te^cuti^n 

We do not consider that tne executiui 

of a collateral security does amount 

to a payment and in the hypothetical 

case assumed by counsel his argument 

d". »“t "wiv, W. 

Si" .rui'S.re.* COM .. 

“a?Sdd%l“r.;“;he re..ond.„. 

based his case on the competence of 
the mutawalli on certam text books of 


Mahomedan law, and certain rulings. 

In Tyabji’s Principles of Mahomedan 
Law, Edn. 2, p. 555. \t is laid down, 
in regard to Shias para. 464 (2) : 

According to Sbia LftW tho boneficiarios undM 
a wakf may validly make a lease of the wakf 
property or otherwise transfer or alienate it for 
the period during which they are entitled to the- 
benefit of the wakf, but so that such lease or 
transfer or alienation does not prejudice thO" 
lights of any succeeding beneficiaries. 

The plaintiff was admittedly a Shia. 

For the respondent the contention is 
that under the Shia Law a mutawam 
is entitled to transfer the usufruct of 
the property although he is not en- 
titled to transfer the ownership of 
property by sale or by mortgage which 
might end in a decree for sale. Con- 
siderable argument was made in re- 
gard to the supurdnama in question 
and in part of the case for respondent 
it is argued that the supurdnama is 
something different from a usufructuary 
mortgage, that it was a kind of agree- 
ment by which defendant 1 was to 
manage the property during the ab- 
sence of the plaintiff. We consider that 
the document cannot be regarded as 
a contract of management. The provi- 
sions in the document are that pos- 
session is to be taken from Rabi, 1331 
Fasli by defendant 1 and that he is to 
pay certam sums of money and to re- 
tain possession until those sums of 
money are paid back to him. We con- 
sider that these conditions make the . . 
document a usufructuary mortgage* • 
within the definition of the Transfer 
of Property Act. The question there- , 
fore is whether a mutawalli who is a : 
Shia may execute a usufructuary mort- 
gage. ^nd whether in such a case . the 
transaction will be valid during. *^1^® 
lifetime of the executants. It is to be 
noted that although the plaintiff is now 
dead his son defendant 2, who, is a^ . 
pellant was his successor as mutawalli .. 
according to the deed of wakf. ajid fhtj 
son was also an executant of th^'.. 
supurdnama in question. The supurd-. . 

nama begins; , , tt • V ' • 

Wo, Cbaudbri Saiyid Afzal Husain, muta- 

walli of tbe wakf, and Chaudbrl Saiyid Iqbal . 

Hussain, subsequent mutawalli, 

execute the document. The distinction ‘ 
which was drawn by Tyabji between a:-, 
transfer for the period during which ' 
the mutawalli was entitled to the bene- 
fit of the wakf and a transfer or aliena- 
tion which would prejudice the rights 
of succeeding beneficiaries has not been 
so carefully drawn in other text book^. . 
We find in Ammer Ali’s Mahomedaii 
Law, Vol. 1, Edn. 3 of 1904, p. 370, 

a statement: 
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The mutawalll is not entitled under any cir- 
cumstances to create any encumbrance by way of 
mortgage upon the wakf property without the 
sanction of Kazi, nor can the beneficiaries 
hypothecate wakf property. 

The distinction is not drawn between 
a transfer of the income and a trans- 
fer of the property. In Mulla’s Prin- 
ciples of Mahomedan Law, Edn. 10 of 
1933, on p. 151 it. is stated that a 
mutawaili has no power without the 
permission of the Court to mortgage, 
sell or exchange wakf property or any 
part thereof unless he is expressly em- 
powered by the deed of wakf to do so. 
Mulla goes on to state that it has been 
held in Calcutta in 37 Cal 179 (11, that 
a mortgage of Avakf property though 
made without the previous sanction of 
the Court mav be retrospectively con- 
firmed by the Court and that the mort- 
gage without the previous leave of the 
Court is not void ab initio. In this 
ruling there was a full consideration 
of the texts of Mahomedan law in 
original. The case arose where there 
was a wakf and certain costs of parti- 
tion were incurred and the Collector 
fixed a date for sale of the estate for 
these costs. The mutawaili made a 
mortgage of a portion of the wakf 
estate and of his own property to 
raise money to avert the impending 
sale. The mortgage therefore was 
created under grave necessity of an 
urgent nature. Sanction was not given 
'for the mortgage. On pp. 191 and 192 
• the Court drew a distinction between 
those cases where the income alone is 
pledged and those cases where there 
was a sale of the property by the 
■mutawaili. The Court held on p. 189: 

tt 18 but rational to hold that tbe approval of 
■tho Cadi was deemed requisite, primarily with a 
Tiew to make sure that the loan was necessary, 
tind in this view approval, antecedent or subse- 
ouent, ought to be equally effectual. Tested in 
the light o£ these principles, it is clear that in 
the case before us tbe mortgage ought to be 
treated as a valid charge upon the wakf proper- 
ties. 

\ On p. 191 it was stated: 

••It is sufficient for us to observe that judicial 
j)ronouDcement9 of the highest authority are to 
be found in the reports in support of the view 
that not the corpus but the income alone can be 
•pledged under such circumstance^. 

•: In 1932 Cal 356 (2), which was also 
■ SL case which referred to Shias, there 
was a further consideration of this 
question, and it was held that a muta- 
walli differs from shebait or a mahant 
and has no power without the permis- 

1 Nimai Chand Addya v. Golam Hossein, (1910) 
• 37 Cal 179=3 I O 353. 

2 Sailendranath v. Hade ICaza, 1932 Cal 356= 
137 I 0 500=59 Cal 586. 


sion of the Court to mortgage, sell or 
exchange wakf property unless he is 
expressly authorized by the deed of 
wakf to do so. Reference was made 
with approval to 37 Cal 179 (1), where 
it was held that a mortgage mad»e by 
a mutawaili without the previous sanc- 
tion of the Court is not void if made 
for a justifying necessity and may be 
retrospectively confirmed by the Court. 
In 11 Bom 492 (3), it was held in 
regard to a mortgage of wakf property 
that the plaintiff acquired no right 
under his mortgage which would ex- 
tend beyond the lifetime of his mort- 
gagors. This also supports the case 
for the respondent. For the appellant 
reference was made to 1929 All 849 (4). 
where it was held that the District 
Judge takes the place of the qazi to 
sanction transfers of wakf property. 
Reference was also made to 1923 P C 
44 (5). In the ruling we find onp. 47: 

Their Lordships are of opinion that for an 
advance of money, otherwise than to satisfy the 
legitimate needs and purposes of the wakf, no 
part of the property held in wakf is chargeable 
either by the settlor or by the Court. 

Under this dictum the question would 
arise whether the purpose was one 
which was for the legitimate needs of 
the wakf. Learned counsel also relied 
on 16 O C 109 (6). a ruling of the 
Court of the Judicial Commissioner in 
Oudh. That ruling dealt with the case 
of a simple mortgage and not of a 
usufructuary mortgage, and it was held 
that such a mortgage would be invalid 
without previous sanction. On a review 
of all these rulings we are of the opi- 
nion that the distinction drawn in 37 
Cal 179 (1), is a distinction which we 
should follow and that in the present 
case the validity of the mortgage de- 
pends on whether we consider that the 
usufructuary mortgage was one which 
should have been sanctioned by the 
District’ Judge if an application had 
been made to him previous to the exe- 
cution of this supurdnama. Now, the 
plaint sets forth the circumstances un- 
der which the supurdnama was exe- 
cuted. The plaint admits that it was 
executed in order to pay off the am- 
ount due to Sheopal under the mort-» 
gage-deed which he held over the pro- 
perty which was wakf. That mort- 
gage-deed was a simple mortgage and 

3. Amrit Lai Ealidas v. Sheikh Hussein. (1867) 
11 Bom 492, 

4. Askarl Hussain v. Chunni Lai, 1929 All 849= 
122 I C 674. 

5. Abdur Kahim v. Narayan Das, 1923 P C 44= 
71 I C 646=60 I A 84=50 Cal 329 (P C). 

6. Hamiduddin Ali Shah v. Court of Wards 
Nanpara, (1913) 16 O O 109=18 I O 319, 
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it was open to Sheopal to brin^ a suit 
for sale of the property if he was not 
paid. In para. 4 of the plaint three 
zarpeshgi leases are set out, all of parts 
of the mortgaged property, which the 
mutawalli desired should be paid off. 
That paragraph also mentions three 
decrees for profits which were held by 
cosharers against the mutawalli. It is 
clear that the encumbrances were on 
the mortgaged property and were en- 
cumbrances which it was in the interest 
of that property to liquidate. The tran- 
saction therefore was clearly one in- 
tended to preserve the wakf property. 
Under these circumstances we have no 
doubt that a District Judge would have 
acted correctly in giving sanction for 
the supurdnama. Another point to be 
noted is that compound interest on 
the mortgage-deed of Sheopal was ac- 
cumulating. By the usufructuary mort- 
gage in question the accumulation of 
interest under the simple mortgage and 
the decrees was prevented and the 
transaction would therefore have been 
beneficial to the dedicated property. 
We consider therefore that the tran- 
saction was one which should have re- 
ceived sanction. 


For the appellant the argument is 
advanced that respondent 1 did not 
actually pay off any of these previous 
charges. We consider however that, the 
question we have to examine is what 
was the state of affairs at the time 
when sanction would ^ have been the 
subject of an application. The subse- 
quent conduct of the parties would 
not have been known then to the Dis- 
trict Judge and therefore could not 
have influenced him. Further we are 
of opinion from the evidence on the 
record that the failure of defendant 1 
to pay the previous debts in this docu- 
ment ' is a failure ^^hich arises from 
the action of the plaintiff himself. In 
the plaint the plaintiff himself admits 
that he continued in possession of the 
property and prevented defendant 1 
from obtaining, possession or making 

collections. This state of 
shown by the accounts for 1331 and 
1332 Fasli which ^rmed the subject of 
the bond of 14th December 1925. There 
was a rendering of accounts by defen- 
dant 1 to the plaintiff as he was bound 
to do under the supurdnaina, and it 
was admitted by the plamtiff a.^ his 
son that no less than Rs. 8.444-1-6 
were due to defendant 1 for the first 
Tw^ years of his tenure . under the 
supurdnama. Under these circumstances 
it could not be expected that the 
Lupurdnama bound the defendant to 


supply further large SUnis from his own' 
pocket for the purpose of paying off 
the previous debts. For the next two 
years we have accounts printed on 
pp. 495 and 496 for 1333 Fasli which 
show that an amount was due to defen- 
dant 1 for that year of Rs. 4,877-2-d 
and on p. 497 for the year 1334 Fasli 
which show that an amount was dud 
to defendant 1 for that year of Rupees 
4,317-2-3. These accounts were proved \ 
by defendant’s witness Bhagwandas, 
the general agent, on p. 26 where he 
states: 

The papers exhibited 00 are the extract I 
prepared from my master's siahas of 1333, 1334; 
and 1335 Fasli. The extract is correct. I have 
on me the original siahas from which I pre-' 
pared the extract. 

We are satisfied therefore that the 
supurdnama has not been shown to be 
invalid. We now proceed to deal with 
the question of estoppel of the plain- 
tiff. The lower Court has held that 
the plaintiff was estopped from deny- 
ing the validity of the supurdnama. 
That estoppel is claimed under the 
general law of estoppel in S. 115, Evi^ 
dence Act. which provides that when, 
one person has by his declaration, act: 
or omission intentionally caused or per— • 
mitted another person to believe ^ v 
thing to be true and to act upon such • 
belief, neither he nor his representative*.; 
shall be allowed in any suit or pro- •. 
ceeding between himself and such perr* ; ; 
son or his representative to deny the 
truth of that thing. In the supurdnama j 
the recital states that the plaintiff is ' 
mutawalli of the wakf and that his son • 
is the subsequent mutawalli and that jr 
they execute the supurdnama trans- •' 
ferring possession to ' defendant 1 of 
the village in question. That document 
amounts to a representation that the 
plaintiff as mutawalli was competent to 
make that transfer. The document j 
was acted upon and possession wasl.^ 
transferred and sums of money were - 
received by the plaintiff, under this 
document. The receipt, of the sums of 
money was admitted.. It was not for 2 ^ ^ 
number of years aftenvards that the . 
plaintiff brought the present, suit, on , 
11th May 1928. For that period the 
plaintiff acquiesced in the- supurdnama! ^ 
He has now come forward, and the i 
argument advanced, on his behalf is 
that he was not competent, as muta- i 
walli to execute the supurdnama. ■ 
Clearly the case comes within the^langu- 
age of S. 115, Evidence Act. The argu- 
ment of learned counsel for appellant i 
was that because the. plaintiff . was un- 
der the Mahomedan law not competent 
to execute this supurdnama. therefore^ 
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th« provisions of S. 115, Evidence Act, 
would not apply to him. In our view 
this proposition of law is incorrect as 
it is enunciated and also because we 
consider that the plaintiff can validly 
execute the supurdnama under the pro- 
visions of the Mahomedan law provided 
sanction is given, and we consider that 
the sanction can be retrospectively ap- 
plied by this Court. 

In the seventh ground of appeal it 
was urged that the Court below was 
bound to find what money was due to 
Chhedi Lai. defendant 1, at the date 
of the decree. This was a reference 
to issue 5. We have referred to the 
bond of 14th December 1925, under 
which there was an admission that for 
the first two years Rs. 8,444-1-6 was 
due on the accounts and a further sum 
was taken making Rs. 20,000 in all. 
The plaintiff in para. 6 of his plaint 
alleged that his admission in that bond 
as regards the payment of Rupees 
8.196-11-0 in cash should not be ac- 
cepted against him and that actually 
only Rs. 4,524-13-0 was received by 
him out of that amount and also that 
the sum of Rs. 1,132-6-6 was not paid 
to other persons. We have already re- 
ferred to the accounts for 1333 and 
1334 Fasli which shows that other 
large sums were due to defendant 1. 
The claim in the written statement is 
that not less than Rs. 20,000 was due 
to defendant 1. We do not think that 
there is any necessity to ascertain the 
exact sum which is due to defendant 1 
as the plaintiff has failed to show that 
he has any right to possession in the 
manner in which he asks, that is by 
a declaration that the supurdnama is 
nuU and void. The plaintiff has not 
sued for possession of the property on 
payment of whatever sum is due to 
defendant 1. If and when the plaintiff 
brings a suit for that purpose it will 
then be proper for the Court to go 
into that question and ascertain the 
exact sum which is due, but the pre- 
sent suit is merely one for a dcclara- 
tioh of nullity and in our opinion that 
question does not arise. 

For these reasons we dismiss this 
first appeal with costs. 

K.S* Appeal dismissed. 
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Bajpai, J, 

Nawab Singh — Appellant. 

V. 

Daljit Singh — Respondent. 

Second Appeal No. 141 of 1933, Deci- 
ded on 7th March 1935. 


(a) Fraud — Plaintiff relying on document. 
— Document coming into existence by joint 
fraud of both plaintiffs and defendants *— 
Defendant can give evidence as to circums- 
tances giving rise to document — Court should 
examine into matter and if both parties are 
equally guilty, it should not assist either 
party. 

Where a plaintiff is relying upon a deed, the: 
defendant is entitled to give evidence of the cir- 
cumstances under which the document came- 
into existence and when these circumstances 
include an allegation of a joint fraud by both 
plaintiff and defendant, the particulars of that 
fraud must be pleaded; and it is then the duty 
of the Court to look into the matter, and if the 
Court comes to the conclusion that the parties 
were acting together with a view to perpetrate 
a fraud and did in fact perpetrate the fraud, and 
that there is no difference in the degree of the 
guilt of the plaintiff and that of the defendant, 
the duty of the Court is not to assist either 
party : 1923 Cal 90, Foil. [P 800 C 2) 

(b) Maxims — “Nemo allegans turpitudinem 
suam audi endus*' and “in pari delicto potior 
est conditio possidentis” — No conflict — One 
is general rule; other an exception. 

There is no real conflict between the two legal 
maxims nemo allegans tarpiiudinem suam audi . 
endus and in pari delicto potior est conditio pos- ■ 
sidentis. Whereas the one embodies the gene- 
ral rule, the other provides an exception : 1932 
Lah 603, Bel. on.; 31 Bom 405, Diss. from. 

[P 801 C 13 . 

(c) Fraud — Transaction coming into exis- 
tence by joint fraud of both parties-- Sue- - 
cessor of one of them cannot enforce trans- 
action. 

Where a transaction has come into existence 
by virtue of joint fraud of both parties, a suc- 
cessor of one of them cannot seek to enforce the 
transaction : 1916 Lah 130, Bel. on. [P 802 C 1] 

M. C. Ghatak — for Appellant. 

<S. B. Johari — for Respondent. 

Judgment. — This is a plaintiff’s ap- 
peal whose suit was decreed by the 
trial Court, but dismissed by the lower 
appellate Court. The facts may be 
stated. On 28th June 1920, one Phul 
Kunwar sold the plaint property to 
Daljit Singh, defendant, to the present 
suit for Rs. 400. On 21st April 1921, 
Daljit Singh sold the same property 
along with certain mortgagee rights to 
Gajraj Singh for Rs. 800. It has been 
alleged in the present controversy that 
the sale in favour of Gajraj was a 
bogus sale and it was not the intention 
of the parties tliat ownership should 
be transferred to Gajraj, but it was 
apprehended that the sale by Phul 
Kunwar might be pre-empted by a co- 
sharer and therefore Daljit and Gajraj 
adopted the trick of getting a document 
of transfer executed, Gajraj being an 
equal cosharer with the potential pre- 
emptor. A pre-emption suit was ac- 
tually filed by one Narain Singh on 
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21st June 1921, and he impleaded Phul 
Kunwar, Daljit and Gajraj as defen- 
dants. His allegation naturally, was 
that the sale by Daljit to Gajraj was 
a bogus sale. In this pre-emption suit 
Dali it and Gajraj both pleaded that 
fhe sale of 21st April 1921 was a 

real and genume sale by 
ship was transferred from Daljit to 
Gajraj; Daljit further appeared as a 
whness and said that he had received 
the consideration of Rs. 800 mentioned 
in the sale-deed of 21st April 1921. 

In the result the pre-emption suit i\as 

dismissed. 

It appears that Gajraj applied for 
mutatiin on 6th September 1923. on 

of the sale-deed m ms la 

vour This application however was d^s- 
missed on the ground that the name 
that stood in the revenue papers as 
a<^ainst the property was the name of 
■phiil TCunwar and the name of Daljit 
Tven Hirvendee from Phul Kunwar 
had not been mutated and jas n^t 

SrSV^jraj^’^^ia&T a^Td S's^'^Li^r^^do^ol 

this"" On S mS lt27, Dalfh asked 
Sir along "" ir jlnur^l 1931 

all along. . ( ^ ^ Nawab Singh 

Iheginri^inisclf to be the reversioner 

°*r,i;?troSr:rs » "SSi 

ob^ct of the transaction was defeat 
l^rtccihlo nre-emption suit and as a 

IriA' rpXf f* 

'TeTd ?E'S;-dSri £. At'S 

192i was 'Vctitious without considera- 
tion and was executed on account of 

^Into Lnsideration the fact that 

took mt° con ^ ere 

Gajraj ^jng them lived in 

related. °e house and tliat the 

one and the sa , . v sold along 

mortgage-deed sale-deed of 

with the property by all along 

21st Daljit Singh. The 

with the defendant^ D, i^^-our 

two other in favour of 

of Daljit and the oAW^^ by Daljit 

Gajraj '^^e aH P iterations the 

g;i?apS3l.- “«“« ““ 
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elusion that the sale-deed in question 
was “fictitious and without considera- 
tion*’ and dismissed the plaintiff’s suit. 

In second appeal it is argued that 
it was not open to the defen^nt to 
plead fraud and to disclose the true 
nature of the transaction. It is s^d 
that a deed cannot be avoided on the 
ground of fraud by a party to the 
fraud and reliance is placed upon the 
case of 31 Bom 405 (1). R^c^ence is 
also made to the cases of 1918 ^0 
365 (2) and 1919 Pat 539 (3). These 
cases, no doubt support the contention 

of the plaintiff-api^llant, 
bay case was considered by this Court 
hi the case of 1923 All 504 (4). 
the Letters Patent Bench came to ^e 
conclusion that that case was of doubt- 
ful authority. After a review of cer- 
tain English decisions and following a 
well considered judgment of the Cal- 
cutta High Court m the case of 1923 

Cal 90 (5), it is held that: 

Where a plaintiff is relying upon a deed, the 
defendant is entitled to give evidence of the cir- 
cumstances under which the document came 
into existence and when these circumstances in- 
clude an allegation o£ a joint fraud by both 
plaintifi and defendant, the particulars of that 
fraud must be pleaded; and it is then the duty 
of the Court to look into the matter, and if the 
Court comes to the conclusion that the parties 
were acting together with a view to perpetrate 
a fraud and did in fact perpetrate the fraud, and 
that there is no difference in the degree of the 
guilt of the plaintiff and that of the defendant, 
the duty of the Court is not to assist either 

^^*Applymg this principle I am of the 
opinion that it was open to the defen- 
dant to plead the circumstances und^ 
which the document which is the basis 
of the present suit came into existence 
and when those circumstances are scru- 
tinised there 

doubt that Gajraj Singh and Daljtt 
Singh both sat down in order to de- 
fraud a possible pre-emptor who was 
actually defrauded and under these cir- 
cumstances “the estate should he where 
it falls’’ and the Court should help 
neither party. This principle ^vas mert- 
tioned with approval by their Lord- 
ships of the Privy Counal in the case 
of 35 Cal 531 (6). whe re a passage 

i.SidliDgappa V. Hirasa, (1907) 31 Bom 405=^ 
2. ^am^ya v. Mamayya, 1918 Mad 365=43 I O 
S.Su'va Narain Ram v. Phuljharia, 1919 Pat 

4. \^nayat ^Husain V. Misran, 1923 All 604=73 

I C 92=45 All 396. , ^ 

5. Raghupati Chatterji v. NrUhingha Han Das, 

1923 Cal 90=71 10 1. ciorval 

6. PetUerpetmal Chetty v. K. Muniandy SotvaU 

(1908) 35 Cal 551=4 I* B R 266 (P 0)* 
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from Mayne’s Hindu Law, Edn. 7, 
p. 595 para. 446, was quoted in extenso, 
-and it was obser\'^ed that the principle 
was correctly stated by the learned 
author. In the Bombay case the con- 
*ilict between the two legal maxims 
nemo allegans turpitudinem suam audi 
endus and in pari delicto potior est 
conditio possidentis was stated and it 
was said that authority could be cited 
for the contention of either party who 
sought to invoke the aid of the legal 
maxim that best suited him, but their 
Lordships of the Bombay High Court 
preferred to follow the rule laid down 
in allegans turpitudinem suam. I have 
already said that the authority of the 
Bombay case was doubted by this Court 
in 1923 All 504 (4) and by the Cal- 
cutta High Court in 1923 Cal 90 (5). 
It was also doubted by the Lahore 
High Court in 1932 Lah 503 (7), where 
Tck Chand, J., delivering the judg- 
ment of the Full Bench, has reviewed 
the entire case law on the subject and 
has pointed out that there is no real 
conflict between the two maxims and 
that whereas the one embodies the 
general rule the other provides an ex- 
ception : 

A person who has polluted his hands by being 
a party or privy to a fraudulent transaction 
shall not be allowed to approach the fountain of 
justice with his own infamy on his lips and ob- 
tain relief on the strength of such a transaction, 
and the moment he relies on such an agreement 
he will be told nemo allegans suam turpitudi' 
Tiem andi endus est. 

This maxim is applicable where the 
plaintiff who has become a transferee 
under a fictitious transaction but who 
has not actually obtained possession 
of the properly wants to enforce his 
right against the transferor who is in 
possession of the property. I am of 
the opinion that even if the object of 
the fictitious transaction was to cheat 
' an innocent person and that innocent 
person has been cheated, the plaintiff 
would not be permitted to assume the 
' individuality which was just a mere 
mask, and the Court in its obvious 
duty of masterly inaction should not 
.lielp the plaintiff on the principle tliat 
a party cannot be heard to plead his 
own fraud and succeed on its basis. 
' If the fraud lias succeeded there is 
abundant authority for the proposition 
that the grantor or transferor who has 
made a fictitious transfer and has 
put the transferee in possession will 
not be allowed to recover possession 
inasmuch as he has by the transfer 
cheated a stranger and because the 

‘7. Qadir Bakhsh v. llakam, 1932 Lah, 503=139 

I C 17 = 13 Lah 713 (F B). 
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transaction has ceased to be in. the 
words of Mayne ^“a mere mask and 
has become a reality’' and it may be 
very proper for a Court to say that 
it will not allow him to resume the 
individuality which he has once cast 
off in order to defraud others. 

The position in the present case how- 
ever is slightly different, because the 
plaintiff is not seeking to avoid a cer- 
tain transaction, but wants relief on 
the basis of the transactiorx. He al- 
leges that there is a document of trans- 
fer in his or his predecessor’s favour 
and possession has not been delivered 
to him on the basis of the document, 
possession may so be delivered and 
he says that if the defendant pleads 
that the transaction should not be 
given effect to on the ground that the 
transaction was brought about in order 
to perpetrate a fraud on creditors the 
defendant should not be heard on the 
maxim nemo allegans turpitudinem. It 
is under these circumstances that there 
is an exception to the general rule 
and the principle that is applicable is 
the principle contained in the maxim 
in pari delicto. The defendant will be 
permitted to state that the document 
is not supported by consideration and 
the document was executed in order to 
defraud another person, namely, the 
pre-emptor in the present case and on 
proof of the defendant’s averments if 
it is found that the plaintiff and the 
defendants were in pari delicto the 
Court shall stay its hand and refuse its 
support to either confederate letting 
the estate lie where it falls. There 
is thus no real conflict between the 
two maxims, the first maxim, stating 
the general rule and the second maxim 
providing an exception to the general 
rule. In the present case therefore it 
is possible to apply the exception, i. e., 
the principle of in pari delicto in order 
to defeat the plaintiff’s suit. 

It is however said that the plaintiff 
in the present case is not Gajraj Singh 
who was a party to the fraud, but his 
heir Nawab Singh and he is neither 
pleading any fraud nor when the fraud 
is allowed to be proved, can it be said 
that he is in pari delicto. The agru- 
ment is that he is trying to enforce a* 
transaction and the defendant should 
not be heard beciiuse of the applica- 
tion of the general maxim stated by 
me before. The answer to this is that 
the defendant is not necessarily setting 
up any fraud, but is putting the plain- 
tiff to strict proof of his title and is 
alleging that the basis of the plain- 
tiff’s title is not supported by con- 
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sideration. On the finding of the lower 
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appSate Court that the docp^ys 
^^nthout consideration the 
case is that the plainuff should be 
non-suited It is argued on behalf of 
the plaintiff that in order to state h^s 
defence fully the defendant will ^ve 

to state the circumstances under which 

the fraud was enacted and he should 
not be permitted to do so as a.g^n 
the plaintiff who was not his confede- 
rate at the time the fraud '^vas ^r- 

petrated. Reliance is 
52 (8) and the case of 2 
and^ ui both these cases it 
that although the testator him^U mig^^ 
r^r^f he able to obtain relief, tnere \Na5 

'rii S HiS'"iSfrs 

der unlawful circumstances he would 
not be permitted to obtain f^hefj 
his heirs or executor would be hab^ 
xiiici is not a case where Nawab Singh 

S' SSkbir ," ;«£*. * .,a„S.c.i..n 

'5 X “se .f £5 i; 

' o1i?nron''that’'neitLr^ Gajrai Singh nor 
'Ws heir should be allowed to do so^ 

in 1916 Lah 130 (10). 

Reference was aEo ^ to^ade^ by 
Ghatak to t^e 

StlnttL^Lj^ drain t o ^a^^P« - 

point on Lordships held 

was regarding fraud 

that if • the duty of the Court 

are the allegation of the 

adjudicating proves by cogent 

grantor that he makes. 

J,id=n« «'■' “"'S'Sks not help me 


plaintiffs wants to enforce a docurnent 
which the defendant alleges to be with- 
out consideration and the Court which 
is the final Court of facts has come 
to the conclusion that there was no 
consideration for the document, ihe- 

plaintiff who is setting up the docu- 
ment must therefore necessarily fail^ 
For the reasons given above, I di^iss 
this appeal with costs, but grant 
to file an appeal by way of Letters 

P^ent, j^ppeal dismissed. 
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Bennet and Addsop, JJ. 

B. Boshan Lai Goswala—'B\a,\nti& 
Appellant. 
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8. Muckleston ^ (1790) 2 Vern 183. 

I C 255=21 p R ^^u’une Tba Maung, 1929 

11. MaNgwe Nangv3Uu P L j 

p C 65=114 I ^ ' 

244 (PvO). 


District Board, Aligarh and another 
Defendants — Respondents. 

Second Appeal No. 1300 of 1934, De- 
cided on 26th March 1935 from decision 
of Dist. Judge. Aligarh, D/- 20bh April 

1934. 

(a) Master and Servant— Master can terr 
minate services of servant by mere notice 
without assigning cause. 

The right to terminate service of a servant by 
mere notice without assigning cause is a gene- 
ral right existing in a master under the law ot 
master and servant; and in a case based on 

contract the servant would have to show that 
the contract contai^ned a term 
master gave up such a right. LJ? 803 O 

(b) U P. District Boards Act (10 of 1^22), 

S 65-Resolution does not dispense witb 

necessity of contract in writing. 

A mere resolution of the Board appointing a 
person does not dispense with the necessity of a 
LXot in writing under S. fS. «.th^ut wh^oh- 
a Board is not bound m law: 27 All 5 ^. Ref on 
Cass law referred. 1^ 804 O 1 J 

(c) U. P. District Boards Act (10 of 1922), . 
g 7 Q — *'Whole time officer,** meaning. 

The meaningof -whole time officer” is onewho- 
cives all his time to the service of the Board, 
Ind an officer who does so would he a wholo 
time officer even though part of his time is spent 
in doing the work of secretary and 
the work of engineer. IP 804 U ZJ 

(d) Master and Servant -- “Office I*® Id at 
olUsure” and “office held during good beha* 
viour” In former, holder is removable at sole 
discretion of appointiong authority In lat- 
ter case, he can be removed only for want of . 
good boliBiviour* 

Ml offices are held either “at pl^sure’’ or 
•‘duriog good behaviour.” Where an office is heldi 
at pleasure, the holder thereof is subject to dis- 
mis^sal at any time without any cause being as- 
signed. No notice or framing of any 

necessary; and the holder is 

sole discretion of the appointing a'^^ko'lt^y. 
Where an office is held during good bohaviouB.. 
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the bolder thereof is appointed to all intents 
and purposes for life and has what is called a 
freehold oMce for his life. He can be removed 
from office only for want of good behaviour. In 
this case, notice of dismissal should be given 
and a charge framed and proved. [P 605 G 1] 

(e) Master and Servant — All public officers 
and servants hold appointment at pleasure 
of Crown — They are liable to dismissal with* 
out cause assigned — Action for wrongful dis* 
missal will not lie. 

Except where it is otherwise provided by 
statute, all public officers and servants of the 
Crown hold their appointments at the pleasure 
of the Crown; and speaking generally, they are 
subject to dismissal at any time without cause 
assigned; and an action for wrongful dismissal 
will not be entertained by a Court of law. 

[P 805 C 1. 2] 

(f) Master and Servant — District Board 
servant holds office "during pleasure" ^ 
He cannot sue District Board for wrong* 
ful dismissal — Nor for declaration that reso* 
lution removing him is null and void — U. P. 
District Boards Act (10 of 1922), Ss. 70 
and 7 1. 

A District Board servant is under the general 
disability of other public servants in that be 
holds his office during pleasure, and he cannot 
sue the District Board or the Secretary of State 
in a Court of law for wrongful dismissal; nor 
can he sue for a declaration that a resolution 
removing him is null and void as such a decla- 
ration would not come under S. 42, Speciho 
Relief Act. CP810C2] 

Kamta Prasad — for Appellant. 

Benxiet, J. — This is a second appeal 
by a plaintiff whose suit has been dis- 
missed by the lower appellate Court. 
The plaintiff was employed as secre- 
tary of the defendant District Board, 
and he claims for a declaration that 
the resolution of 16th October 1932 
is void and that he has been wrong-- 
fully dismissed and that he is entitled 
to damages for wrongful dismissal, and 
he claims a large sum as damages 
made up of salary and leave al- 
. lowances, etc.*, which he would have 
received. The lower Court finds that 
after his services were terminated by 
a resolution of the board abolishing 
the post of secretary and the post of 
engineer and creating a combined post 
of secretary-engineer he received four 
pionths’ pay. The first question which 
arises is whether the appellant has any 
right of suit. As an abstract proposi- 
tion of law such a right might arise 
in one of two ways; either by con- 
'tract between the parties fixing the 
terms of service of the plaintiff or 
by statute fixing the terms of ser- 
vice of the plaintiff and giving the 
rplaintiff a right to sue. The relief of 
damages claimed appears to be a claim 
under S. 73, Contract Act, compensa- 
tion for loss or damage caused by a 


breach of contract. The relations bet- 
ween the parties are those arising from 
the contract to serve the District Board 
for the payment of a monthly salary^ 
Now in the different Acts in India for 
local bodies there are provisions for the 
manner in which contracts must be 
made. For District Boards in the 
United Provinces it is provided in the 
U. P. District Boards Act, Act 10 of 
1922, S. 65: 


(1) Every contract made by or on behalf of a 
Board whereof the value or the amount exceeds 
Rs. 100 shall be in writing. (2) Every such 
contract shall be signed; (a) by the chairman or 
a vice*chairman and by the secretary, or (b) by 
any person or persons empowered under sub* 
S. (2) or (3) of the previous section to sanction 
the contract if farther and in like manner em- 
powered in this behalf by the Board. (3) If a 
contract to which the foregoing provisious of 
this section apply is executed otherwise than in 
conformity therewith, it shall not be binding on 
the Board. 

The plaintiff has not based his suit 
on any such contract nor has he pro- 
duced any such contract in Court. Sec- 
tion 91 Evidence Act. provides that: 

in all ca?es in which any matter is required by 
law to be reduced to the form of a document, no- 
evidence shall be given in proof .... of such 
matter, except the document itself, or secondary, 
evidence of its contents in cases in which secon-i 
dary evidence is admissible. 

(It is true that Exception I makes: 
provision for a public officer required 
by law to be appointed in writing, but 
that is clearly for the purpose of prov- 
ing merely that he was such public, 

proving the termsi 
of his contract of employment). 


The relations between the parties be- 
ing those of contract and the value 
or amount exceeding Rs. 100, the con-' 
tract IS one to which S, 65. District 
Boards Act. would apply. To succeed 
m the present suit the plaintiff would 
liave to produce a contract in writing 
signed in the manner prescribed, and 
containing the terms in regard to sa- 
lary. leave allowances period of ser- 
vice. termination of service, on which 
his claim is based. In particular his 
counsel argues that the hoard has no 
right to terminate his service by mere 
notice without assigning cause. That 
IS a general right existing in a master 
under the law ot master and servant 
and in a case based on contract the 
plaintift would have to show tliat the 
contract contained a term by which the 
master gave up such a right. Learned' 
counsel relied on S. 70 which provides: 


vx/ j^uiira siiaii 


. ^ special resolution, 

appoint a secretary who shall be a whole time 


1935 


804 Allahabad RosHAN LAii v. Dist, Board, Adigarh (Bennefc, J.) 


salaried officer. (2) The appointment of the 
eooretary and the conditions of his service shall 
be made in conformity with the rules framed by 
the local Government. 

In its present form this section is 
derived from S. 9 of Act 1 of 1930. 
Learned counsel does not show any 
rule of the Local Government which re- 
quired that the conditions 9 f service 
of the secretary of a District Board 
should be in the form of a contract 
under S. 65. The rules therefore do 
not make the provision which would 
give the secretary a right to sue the 
board for breach of the conditions ot 
his service. The rules contemplate that 
the remedy of the secretary is by way 
of appeal to the Local Government, 
and if this were not provided by the 
rules the right of appeal would he 
under S. 82 of the Act to the Lo^l 
Government. S. 65 (3) clearly provides 
that if a contract to which the section 
applies is executed otherwise tlian m 
conformity therewith, it shall not be 
binding on the board. A mere resolu- 
tion of the board appointing a secre- 
tary though it is in writing and sign- 
cd by the chairman and by the secre- 
— apparently an acting secretary - 
would not amount to such a contract; 
because the conditions of service would 
not be set out in the resolution, and 
because the Act draws a dislmction 
between resolutions and contracts. 
S 65 lays down where contracts in 
writing are required. S. 64 lays down 
certain cases where such written con- 
tracts are not sufficient, and 
the sanction of a resolution of the 
board is also necessar>'. Therefore a 
resolution docs not dispense with the 

necessity of a contract in writing , under 

S 65. without which a board is not 
bound in law. The provision's of the 
law in regard to such •"?“crs have been 
strictly enforced by this High Court 
in 27 All 592 (li; where a contract 

with a Municipal i883^° n'd 

incT to S. 40 of Act 15 of 1883 ana 

S 47 of Local Act 1 of 1900 must 

S', 'sss'f. ™ ."K 

work done and materials 
ruling followed 8 A C 517 (2) and ^ 

rilihlha Krishna Das 

Bonares, (1905) 27 All 692=2 A L J 321-1905 

2. YoLb Too. V. The Mayor mjd Corporation o£ 
Boyal Leamington Spa. (1883) 8 A 0 517. 


Q B D 463 (3). See also 30 Mad 290 
(4) and 28 Bom 66 (5). From these 
considerations it is clear that the plain- 
tiff has not produced any contract 
which would give him a right to sue 
in the present case. The learned coun- 
sel for appellant argued that under sta- 
tute the plaintiff was entitled to a ch- 
oree. He referred to S. 70, U. P. Dis- 
trict Boards Act, 1922, as amended in 
1930, and to S. 71: 

A Board may by special resolution punish or 
dismiss its secretary, provided; (a) that such 
resolution is passed by the vote of not less than 
two-thirds of the total number of members of 
the Board for the time being, or (b) that it is 
passed by a vote of not less than one-half of the 
total number of such members and is sanctioned 
by the Local Government. 

He argued that the procedure of sec- 
tion 71 had not been followed. Tl^t 
is so; but the board does not claim 
that the secretary was dismis^d, and 
the resolution is not one of disitussal, 
but of abolition of the office of se- 
cretary and the office of engineer and 
the combination of the two offices. Sec- 
tion 81 provides : 

Subject to the provisions of this Act or of any 
rule a Board may appoint one person to dis- 
charge the duties of any two or more offices. 

Counsel argues that S. 70 (1) provides 
that the secretary shall be a whole 
time officer; and that therefore his 
office shall not be combined with that 
of engineer or any other office. This 
interpretation is not that given in The 
law of Municipal Corporations in Bri- 
tish India, by P. D. Aiyangar, 1924, 

p. 126: 

The term “whole time” officer is used in con- 
tradiction to ‘‘part-timo** officer. If a whole- 
time officer chooses to undertake some work 
which may be profitable to him, financially or 
otherwise in his spare time then, provided it does 
not render him loss efficient for the performance 
of the duties of his whole-timo office ho does not 
break this condition of his appointment. 

The meaning of whole time officer 
is one who gives all his time to the 
seiAuce of the board, and an officer 
who did so would be a whole lime 
officer even though part of his time 
•svas spent in doing the work of secre- 
tary and part in doing the work of 
engineer. S. 70 does not say that the 
secretary' shall be a whole time se- 
cretaiy. but that he shall be a whole 
time salaried officer. The argument of 
counsel is that the District Boards Act 
and rules make prorision for the ap- 

3. British Insulated Wire Co. v. Prescot Urban 

District Council, (1896) 2 Q B D 463=64 L J. 

QB 811=59 J P 552=44 W R 224=78 L T 383. 

4. Raman Chetti v. Municipal Council, Kumba- 

konam, (1907) so Mad 290. /,nn 4 \ 

5. Abaji Sitaram v. Trimbak Municipality, (luoai 

28 Com 66=5 Boni L B 669* 
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pointment, conditions of service, and 
dismissal of the secretary, and that 
under one of those rules laid down 
in a Government Letter removal should 
also be under S. 71, and he claims 
that the plaintiff has a right to receive 
damages because his service has been 
terminated otherwise than by dismissal 
under S. 71 in the manner laid do^vn 
by that section. The assumption Tby 
counsel is that the plaintiff had a right 
to hold his office during good behavi- 
our. It is true that in certain parts 
of the British Dominions such provision 
has been made by statute. But there is 
no such provision in the District Boards 
Act, 1922, or in any similar Act in 
India, or for public or Government 
servants in India. Under S. 89 it is 
provided : 

Every officer or servant of a Board shall be 
deemed to be a public servant within the mean* 
ing of the Penal Code; and in the definition of 
"legal remuneration" in S. 161 of that Code, the 
word "Government.’ shall, for the purposes of 
this section, be deemed to include a Board. 

The preamble states: 

An act to make better provision for Local Self- 
Government in rural areas of the United Pro- 
vinces. Whereas it is expedient to make better 
provision for Local Self-Government. 

Government of India Act, 1919, sec- 
tion 96-B (1) provides: 

Subject to the provisions of this Act and of 
rules made thereunder, every person in the civil 
service of the Crown in India, holds office dur- 
ing Ilis Majesty’s pleasure. 

This then is the general provision 
for all Government servants in India 
that they hold office during His Ma- 
jesty’s pleasure, and not "during good 
behaviour." The District Boards Act 
1922, docs not contain any provision 
tliat a different rule was to be set 
UP for scr\^ants of District Boards 
from the general rule for all Govem- 
|mcnt servants. The situation is wcll- 
expressed in Aiyangar’s Law of Munici- 
Ipal Corporations in British India, page 

All offices are held either "at pleasure or "dur- 
ing good behaviour." Where an office is held at 
pleasure, the holder thereof is subject to dismis- 
sal at any time without any cause being as- 
signed. No notice or framing of any charge is 
necessary; and the holder is removable at the 
sole discretion of the appointing authority 
Where however an office is held during good be- 
haviour, the holder thereof is appointed to all 
intents and purposes for life and has what is 
called a free-hold office, for his life. Ho can be 
removed from office only for want of good beha- 
viour. In this case, notice of dismissal should 
be given and a charge framed and proved. It is 
well-known that except whore it is otherwise 
provided by statate all public officers and se"r- 
jvants of the Crown hold their appointment at 
jthe pleasure of the Crown; and speaking gene- 


rally, they are subject to dismissal at any time 
without cause assigned; and an action for wrong- 
ful dismissal will not be entertained by a Court 
of law. All officers and servants of local bodies 
do hold public offices and are expressly stated to 
be public servants by the several Acts creating 
the said local bodies. The Acts contain express 
provisions regarding their appointment and dis- 
missal. Except where a particular appointment 
is stated to be held during good behaviour, all 
officers and servants of local bodies would, ac- 
cording to the true intent and meaning and the 
legal construction of the enactments, hold their 
respective offices only at pleasure. They are ac- 
cordingly removable from their offices without 
any notice being given and without any cause 
being assigned. They would be exactly in the 
same position as the officers and servants of the 
Crown. . . . Most, if not all, of the local bodies 
have made rules and regulations relating to the 
grant of pensions, gratuities, etc. These rules 
and regulations generally do not constitute a 
contract between the parties. ... If the rules 
are not complied with, the remedy of the party 
concerned is not by a law suit but by way of ap- 
peal departmentally to higher authorities. He 
cannot have a right of action in a Conrt of law 

for wrongful dismissal against the local body 
concerned. 


1 ne authorities for this passage are 
contained in (1895) A C 229 (6), (1908) 
1 K B 63 (7), 1917 Mad 578 (8), 16 
I C ^2 (9), 9 Bing 692 (10), (1915) 
3 K B 580 (11), 1918 Mad 710 (12), 
(1918) 2 Ch 96 (13), (1918) W N 102 
(14) and (1920) 3 K B D 663 (15*). 
(1895) A C 229 (6) is a rulin®* by 
their Lordships of the Privy Council 
on appeal from the Supreme Court of 
Western Australia. Dr. Smith was ap- 
pomted by Government to act as medi- 
cal officer during a definite period in 
the absence of a Dr. Rogers on leave. 
Aftei* he had been so acting* for over 
a year an order was passed by the 
Governor on 9th July 1888 that his 
tenure of office would cease at the 
end o f t he year. This was in conse- 


b. bhenton v. Smith, (1895) A O 229=64 L J P fl 
119=43 W R 637=72 L T 130. * ^ ^ 

(1908) 1 KB 

63—77 L J K B 152=97 L T 867=24 T L R 
^3 • 

8. Gnana Sambanda v. Manikkavasaka, 1917 
Mad 578 = 34 I G 57=40 Mad 177. 

9. Ramdas v. Secy, of State. (1913) 16 I 0 922. 

10. Smyth v. Latham, (1833) 9 Bing 692=3 M* <fe 

S 251=2 L J Ex 241 = 1 C & M 5l7=3 Tvr 

509. 

11. Notloy V. London County Council, (1915) 3 

L J K B 113 = 113 L T 1110=80 
J P 23 = 13 L G R 1346. 

12. Chellam Ayyar v. Corporation of Madras 

1918 Mad 710=4*2 I C 513. ^'^adras, 

13. Meek v. Port of London Authority fl91fil Q 

Cb 96=87 L J Ch 376=16 L G R^i83=34 T 
L R 420=82 J P 225. 

14. Hales v. The King, (1918) W N 102 

lo. Leaman y The King. (1920) 3 K B D 663=89 
L J K B 1073=36 T L R 835=124 L T 169. 
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■quence of blame attached to him at a 
icor-oner’s inquest. He presented a peti- 
Ition of right making the Colonial Se- 
cretary the defendant, and the jur%* 
tfound that the plaintiff was led to be- 
llieve that he would hold the office dur- 
ing good behaviour as long as the 
office existed; and that Government 
ihad not given reasonable notice, and 
had no reasonable cause to dismiss 
Ihim. and they assessed damages at 
|£ 200. In appeal the two Judges of 
ithe Supreme Court differed on the 
questions of law. On appeal by the 
.defendant to the Privy Council the 
arguments for the plaintiff were simi- 
lar to those in the present case before 
us. It was argued that: 

. The Civil Service Regulations contained pro- 
visions as to the procedure to be adopted by the 
Governor in case he desires to suspend or^ dis- 
miss an officer from his office. The published 
regulations must be deemed to have formed part 
of the contract between the Crown and the res- 
pondent, and he could only be lawfully dis- 
missed in accordance with the procedure pres- 
cribed thereby. This case ought to be treated 
on the same footing as if it were a question bet- 
ween subject and subject, being between a local 
Government and a subject. The Colonial Govern- 
ment is not the Crown, and dealt with the res- 
pondent on the same footing as a private corpo- 
ration. It does not possess the immunities of 
the Crown, nor has it the same discretionary 
power of dismissing public servants. 

Their Lordships did not accept these 
arguments; they held that a Colonial 
Government is on the same footing as 
the Home Government as to the em- 
ployment and dismissal of public ser- 
vants and held that Dr. Smith had no 
right to sue. On, pp. 234 and 235 it 

was stated: . , 

They consider that, unless in special cases 

whore it is otherwise provided, servants of the 
Crown hold their offices during the pleasure of 
the Crown; not by virtue of any special preroga- 
tive of the Crown, but because such are the 
.terms of their engagement, as is well understood 
throughout the public service. If any public 
servant considers that he has bean dismissed 
unjustly, his remedy is not by a law-suit, 
by an appeal of an official or politic^ kind. Dr. 
Smith did in fact make such an official appeal 
to the Secretary of State. ... As ^^r^e regula- 
tions, their Lordships again agree with Stone, J. 
that they are merely directions given 
Crown to the Governments of Crown Colonies 
for general guidance, and that they do not con- 
stitute a contract between the Crown and its 
servants. . . . They are alterable from *^“0 ^ 
time without any assent on the part of 
ment servants, which could not be done if they 
wore part of a contract with tho-e servants. . . 

. . The difficulty of dismissing savants ^ hose 

continuance in office is detrimental 

would, if it were necessary fieri- 

to the satisfaction of a jury, be snch as seri 

ously impede 

No authority, legal or constitutional, has been 


produced to countenance the doctrine that per- 
sons taking service with a Colonial Government 
to whom the regulations have been addressed 
can insist upon holding office till removed ac- 
cording to the process thereby laid down. Any 
Government which departs from the regulations 
is amenable, not to the servant dismissed, but 
to its own official superiors, to whom it may be 
able to justify its action in any particular case 

-That the same principle applies tp 
local self-Govemment bodies is shown in 
(1915) 3KB 580 (11). The plaintiff 
brought an action in the King’s Bench 
Division claiming a declaration that a 
resolution of the defendants purporting 
to dismiss the plaintiff from his office of 
district surveyor was illegal and void 
and that plaintiff was entitled to hold 
the said office notwithstanding the re- 
solution, and claiming an 'injunction 
against the defendants. The plaintiff 
had held the office from 1875 tp 1915. 
The plaintiff argued that the power to 
dismiss must be exercised judicially and 
reasonably and not arbitrarily. That 
district surveyors liad judicial functions 
and were not servants of the defen- 
dants though appointed by them. It 
was held tliat under S. 32, Metropoli- 
tian Buildings Act, 1855 the defendants 

may: 

by order, at their discretion . . . dismiss or sus- 
pend any future district surveyor. . . . In my 
judgment the words perfectly clearly denote and 
describe an office held at the pleasure of this 
body. . . Of course, if there were anything in 
the Act of 1855 beyond the words I have referred 
to, which pointed to some tenure, such as a free- 
hold tenure or tenure dum se bene gesserit. or 
subject to any notice, or anything of that kind, 

I should very readily construe the words at 
their dUotetion.” and “may dismiss” as being 
subject to those terms and should hold that the 
defendants were, in exercising their discretion, 
to carry and work out that tenure and give 
effect to it. . . I must hold that this action fails 
because the County Council have power to ter- 
minate this gentleman’s tenure of offics at their 

pleasure. 

The Unguage of the different Dis- 
trict Board Acts may be examined from 
this point of view. N. W. P. and Oudh 
Local Boards Act, Act 14 of 1883, sec- 
tion 34 stated: 

(l) Every District Board and every Local Board 
shall, from time to time, appoint one or mote of 
the members, or, with the sanction of the Com- 
missioner of tSe division, any other person or 
persons, to be its secretary or secretaries, and . 
may remove any person so appointed. 

\J. P. District Boards Act. Act 3 
of 1906 stated in S. 30: 

(1) Every Board shall, from time to time, at a 
special meeting, appoint one or more of its mem- 
bers, or, with the sanction of the Commissioner, 
any other person or persons, to be its secretary 
or secretaries. 34. In the absence of a written 
contract to the contrary, every officer or servant 
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•employed by a Board shall be entitled to one 
month's notice before discharge or to one 
month’s wages in lieu thereof, unless he is dis- 
charged for misconduct or was engaged for a 
specified term and discharged at the end of it. 

Act 10 of 1922 provided : 

70. Every Board shall by special resolution 
appoint a secretary, who shall be a whole-time 
salaried officer, and prescribe, subject to the 
provisions of S. 85, the salary and other condi- 
tions of his appointment. 

This has been amended by Act 1 
of 1930 to state: 

70 (l) Every Board shall by special resolution 
appoint a secretary who shall be a whole-time 
salaried officer. (2) The appointment of the 
secretary and the conditions of his service shall 
be made in conformity with the rules framed by 
the Local Government. 71. A Board may by a 
special resolution punish or dismiss its secretary 
provided: (a) that such resolution is passed by 
a vote of not less than two-thirds of the total 
number of members of the Board for the time 
being, or (b) that it is passed by a vote of not 
less than one-half of the total number of such 
members and is sanctioned by the Local Govern- 
ment. 

It is to be noted that this section 
entitles the board to dismiss its secre- 
tary at pleasure, and that the secre- 
tary holds his office at pleasure of the 
board, just as any other public ser- 
vant, Tliat no distinction can be drawn 
between a servant of a board and 
•other public servants in this respect 
is shown by the fact that the Secre- 
tar>' -of State for India in Council is 
also made a party to this suit, and 
as already pointed out S. 96-B fl). 
Government of India Act 1919. makes 
the tenure of every servant of the 
Crown in India “during His Majesty’s 
pleasure.” The only provision made by 
S. 71 as regards the way in which the 
right is to be exercised, and there is 
no limitation of the right to dismiss 
at pleasure. The lower appellate Court 
finds that the resolution was passed by 
19 members out of 21 present, two 
not voting, and that the total num- 
ber of members was 34. If the resolu- 
tion had been one of dismissal under 
S- 71. the irregularity would have been 
a matter for the plaintiff to bring to 
the notice of Government on appeal, 
as an appeal is allowed by the rules and 
the Act. But on the principle of (1895) 
A C 229 (6), where irregularities were 
found in the dismissal, such irregulari- 
ties cannot give a right to sue in a 
Court of law. Further the finding of 
the lower appellate Court is that the 
resolution was not one of dismissal un- 
der S. 71 but it was a resolution 
under S. 81 which provides: 

Subject to provisions of this Act or of any rule, 
3 . Board may appoint one person to discharge 
rthe duties of any two or more offices. 


A resolution under this rule does not 
require a two-thirds majority of the 
total number of members. The finding 
on this point is correct, and there is 
nothing in the Act to the contrary. 
The resolution against which the suit 
is directed is the resolution of 16th 
October 1932 stating: 

The Board resolves that the post of the Secre- 
tary and the Engineer be abolished and a new 
post designated as Secretary-Engineer be crea- 
ted. on Rs. 250—15—350, and the services of 
both the incumbents be dispensed with owing to 
the abolition of their posts. 

In the District Board Manual, page 
279, certain qualifications are necessary 
for an engineer. The secretary there- 
fore could not hold the oombined post. 
The necessary consequence of the re- 
solution was that the service of the 
secretary terminated. On p. 146 of the 
Manual there is a rule made by Gov- 
ernment : 

The removal of a secretary from the post of 
secretary without his written consent is a dis- 
missal within the meaning of S. 71 of the Act, 
whether the secretary is thereby removed from 
the Board’s service or is transferred to another 
post in the Board’s service. 

The secretary has however no-t been 
removed from the post of secretary 
but the post itself has been abolished, 
and the secretary is not technically 
qualified to fill the combined post of 
secrctarv’-engineer. Even on the as- 
sumption that the case would come 
under this rule of Government, on the 
principle of (1895) A C 229 (6), ir- 
regularities in an order of dismissal 
do not give a public servant any right 
to sue in a Court of law. In (1908) 
1 K B 63 (7). a scheme under the 
Endowc(^ Schools Act, 1869 provided 
that the head master of an endowed 
school might “at pleasure” dismiss all 
assistant masters in the school. The 
plaintiff sued for damages for wrong- 
ful dismissal without notice. The jury 
found that by custom assistant mas- 
ters were entitled to a term's notice 
of dismissal. The Court of Appeal held 
that such a custom was excluded by 
the terms of the scheme, and there- 
fore the plaintiff was not entitled to 
notice of dismissal, and that in any 
case the action was not maintainable 
against the Governors. On p. 69 the 
judgment of the Court of Ajjpcal stat- 
ed: 

Clause 30 is as follows: The Governors may 
at pleasure dismiss the headmaster without as- 
signing cause, after six calendar months’ writ- 
ten notice given to him in pursuance of a reso- 
lution passed at two special meetings held at an 
interval of not less than 14 days, such resolu- 
tion being affirmed at each meeting by not less 
than two-thirds of the governors present and 
voting on the question. It seems to mo that the 
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provision that dismissal at pleasure shall be 
carried out or expressed by a resolution passed 
at two special meetings is not inconsistent with 
dismissal at “pleasure” any more than if it was 
said that the dismissal must be in writing or 
under seal. It is a mere mode of the expression 
of the pleasure or will of the Governors without 
assigning cause that the head master shall be 
dismissed. 

This ruling shows that even where pro- 
visions exist as in S- 71, District Boards 
dismissal is still a dismissal at plea- 
Act, that a special resolution and a 
two'-thirds majority are required, the 
sure” because no cause has to be as- 
signed for the dismissal. And where 
the office is held “at pleasure” then 
on the principle of (ifes) A C 229 
(6) no action will lie for an order of 
dismissal which is made not m accord- 
ance with rules. In 16 I C '922 (9) 
the plaintiff, a clerk in a Collector s 
office, sued for a decUration that he 
had been wrongfully dismissed and for 
arrears of salary. He was prosecuted 
and acquitted. Without giving him any 
opportunity to explain or Answer the 
charges, the Collector after his acquit- 
tal dismissed him on account of some 
other facts not elicited at the trial. 
The judgment of Mukerjee, J.. on page 

78 stated: , 

1 am clearly of opinion that the plaintifi 
ought to have been heard before he was dis- 
missed from Government service. The Collector 
wholly misunderstood the scope and effect of the 
rules on the subject, when he held that as the 
plaintiff bad been prosecuted, he 

called upon to show cause why be should not be 

dismissed^n ^ ^i^kerjee, J., held: 

It is now firmly settled that, except 1* 

is otherwise provided by statute, as in (lb96) 
A. 0. 575 (16), all public officers 
the Crown hold their aPPomtments at the 
pleasure of the Crown: (1896) 1 Q. B. 

Lcl all, in general, are subject to 

any time without cause assigned. In (ISJB) S 
C.h D 164 (IB) (1898) A. C. 469 (19). 11 Moo. P. 
S bss 120), (1896) A. C. 229 (G), (1877) 2 0. P. D. 
445 (21) ana 3 F. & F. 527 (22), nor rvi)l an ac- 

ll,- Gould^?rS^W^rU89G7XcT7^ L J P o 

r8:lS^ ^ ^ ^ 

20. l!lx 2 C P D 445= 

21. Grant v. Secy, of State. (18^) - ^ ^ 

46 L J C P 681=^5 VV R 848-37 L X 

02 Dickson v. Combormere, (1863) 3 b & r 


I. C. 858 (24) and 27 Bom. 189 (25). It is plaitt 
therefore that the plaintiff was liable to dismis- 
sal at any time without cause assigned, what- 
the Crown could do independently of any in- 
<3uiry and without the assignment of any reason, 
cannot very well be questioned in a Court oi 
law on the ground that the inquiry has not been 
satisfactory or in a proper form, or that the- 
reason assigned is unsound or open to critioizm. 

It is thus impossiblo to hold, as his tenure of 
office was so precarious, that the plaintiff can. 
successfully claim any relief against the Crown. 

The plaintiff is not entitled to a declaration 
that his dismissal has been in contravention of 
the rules, because it does not fall within th& 
scope of S. 42, Specific Relief Act, nor, can it 
admittedly lead up to any consequential relief 
against the Crown which the Court is compe- 
tent to grant. S. 42, as was explained in 39 Cal, 
704 (26), does not sanction every form of d^cla- 
ration but only a declaration that' the plaintiff 
is entitled to a specific legal character or right 
as to property. , . , • ♦ j 

The reasomng given m this judg- 
ment applies to the relief of a deco- 
ration asked for by the present plam- 
tiff that the resolution of 16th Octo- 
ber 1932 is void, and such a decla- 
ration cannot be granted under sec- 
tion 42, Specific Relief Act, In (1896)- 
1 Q B 116 (17), it was decided that 
servants of the Crown, civil as well 
as military, except in special cases 
where it is otherwise provided by law,, 
hold their offices only during the plea- 
sure of the Crown. Lord Esher, M. R.,. 
quoted a passage from the judgment 
of Lord Watson in DeDohse v. Reg. 
(decided in Court of Appeal on 2njd 
June 1885. by Brett, M. R., Baggallay, 
L. J., and Bowen, L. J., in the House 
of Lords on 25th Nov. 1886 by Lord 
Halsbury, L. C. and Lords Blackburn,. 
Watson and Fitz Gerald — unreported 

— Ed-)* * M . 

In the first place it appears to me that no- 
concluded contract is disclosed • . . ; and in the 
second place. I am of opinion that such a in- 
cluded contract, if it had been made, must hav®. 
been held to have imported into it the condition 
that the Crown has the power to dismiss. Fur- 
ther, I am of opinion, that if any authority re- 
presenting the Crown were to exclude such a 
power by express stipulation, that would be & 
violation of the public policy of the country, and 
could not derogate from the power of the Crown. 

This dictum was followed m (1918> 
W N 102 (14), where a clerk claim- 
ed to have been engaged in the Ad- 
miralty subject to a week’s notice. In.: 
(1920) 3 K B 663 (15). plaintiff sued- 
on a contract by petition of right, al- 
leging that he was enlisted in 1914 
for one year or tlie duration of the 


23. Voss V. Secy, of State, (1906) 33 Cal 669. 

24. King V. Secy, of State, (1911) 9 1 0 858. 

25. Cur&etji v. Secy, of State, (1903) 27 Bom 189. 

26. Deokali Koer v. Kedar Nath, (1912) 39 Oaa 
704=16 I O 427. 
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war at 6s. a day, and received a pay 
book showing' this amount and was so 
paid till June 1916, when he was in- 
formed that he iiad in fact been en- 
listed as a “time serving soldier” for 
seven years at 1 shilling a day and he 
was compelled to refund by dediuction 
the excess pay he had drawn since 
1914. On discharge in 1920 he brought 
this petition. He referred to the Ma- 
nual of Military Law, Ch. 10, para- 
graph 18. p. 189 where it is stated: 

The enlistment of the soldier is a species^ <5! 
contract between the Sovereign and the soldier, 
and under the ordinary principles of law cannot 
be altered without the consent of both parties. 

On p. 668 Acton, J., held: 

It by no means follows that it vests in the 
soldier the right to enforce by proceedings in a 
Court of law the payment of the sums to which 
lie claims to be entitled in respect of his ser- 
vices. 

It was held tliat the engagement was 
voluntary'’ only on the part of the 
CroNvn. Against all this authority, lear- 
ned counsel for the appellant, after 
having an interval for research, was 
only able to cite four rulings which 
laid down that corporate bodies were 
not exempt from the jurisdiction of 
civil Courts — a proposition that no one 
denies — and one ruling relating to a 
suit by a District Board servant. The 
four rulings did not deal with cases 
of servants, but with other matters 
with which the present suit is not con- 
cerned. The solitary ruling relating to 
a servant is reported in 1933 All 826 
(27), and is by a Single Judge, 
Young, J. The circumstances were 
very similar to the present case. A Dis- 
trict Board (Shahajahanpur) by a re- 
solution dismissed its secretary, al- 
leging the economic situation and the 
desirablity of amalgamating the offices 
of the engineer and the secretary, and 
secondly that the secretary was unsa- 
tisfactory, incompetent, and had been 
creating friction among the members 
of the Board. Next day the 
secretan' filed a suit in the Court of 
the Munsif for an injunction restrain- 
ing the defendants (apparently the Dis- 
trict Board) from interfering with the 
discharge of his duties as secretary 
and prohibiting them from illegally 
discharging Mm from office. The rul- 
ing states: 

1 would like to note here that though in the 
ordinary case of a master and servant an in- 
iunetion certainly would not lie restraining a 
master from dismissing his servant; the remedy 
of the servant if he has been wrongly dismissed, 
would be for damages: but in the case of a Dis- 
trict Board they are governe d by a st atute. 

oT ShTo N^ain V. District Judge, Shahjaban- 
" ‘pur, 1933 All 826=148 I C 123. 


Under S. 71, District Boards Act (10 of 1922) the 
Hoard may punish or dismiss a secretary sub- 
ject to the rules made under the authority of 
the statute by the Bocal Government. The rules 
in accordance with the statute have been framed 
by the Bocal Government. R, 3 enacts as fol- 
lows: “No officer or servant shall be dismissed 
without a reasonable opportunity being given to 
him of being heard in his own defence.” It is 
clear therefore that it would be open for a dis- 
missed servant to allege that the rule had not 
been complied with and that therefore he was 
not legally dismissed from his office. He would 
then be in a position to ask the Court for an in- 
junction. 

The ruling proceeds to state that 
the Munsif issued and withdrew an 
interim injunction, that on appeal the 
District Judge stayed the order of the 
Munsif to cancel the interim injunc- 
tion that the chairman disobeyed it 
by appointing the engineer as secre- 
tary. that the District Judge commit- 
ted the chairman and the engineer to 
the civil prison for six months for dis- 
obedience, and on apologies being gi- 
ven the learned Single Judge remitted 
the imprisonment and fined the chair- 
man Rs. 500 (though O. 39, R. 2 does 
not authorise fine) and held that the 
engineer was not guilty of contempt 
of (iourt. Now the ruling of Young, J.. 
cannot be taken as any authority on 
the question of whether a suit will 
lie by a servant of a District Board 
against the board, because it apparent- 
ly never occurred to him or to the 
learned counsel in that case that any 
question could arise that the servant 
of a District Board had no such right. 
He quotes no authority on the subject 
nor does he attempt to distinguish 
between the case of a servant of a 
District Board and any other public 
servant. It is true that the judgment 
recognises the rule of law that an in- 
junction does not lie to restrain a mas- 
ter from dismissing a ser\'ant. But the 
learned Judge thought that because 
the board was governed by a statute 
and by rules of the Local Government 
therefore an injunction could issue. 
There is nothing to this effect 
ill the Specific Relief Act, Act 
1 of 1877. which provides in S. 56 (f) 
that an injunction cannot be issued 
to prevent the breach of a contract, 
the performance of which would not 
be specifically enforced; and in sec- 
tion 21 (b) that a contract cannot be 
specifically enforced: 

which runs into such minute or numerous de- 
tails, or which is so dependent on the personal 
qualifications or volition of the parties, or other- 
wise from its nature is such, that the Court 
cannot enforce specific performance of its mate- 
rial terms. 


810 Allahabad Boshan Lal v. Dist. Boakd, Aligarh (Ailsop, J ) 


1935 


Illustrations to this (b) show that 
the contract of personal service can- 
not be specifically enforced. In 6 Bom 
^66 (28) it was held that for this rea- 
son a Court would not decree speci- 
fic performance of an agreement that 
plaintiffs should be the agents of a 
company. In 13 I C 868 (29), it was 
laid douTi: 

Under Ss. 21 and 57, Specific Relief Act, a 
limited liability company cannot be restrained 
by injunction from dispensing with the ser- 
"vices of managing agents, even when the con- 
tract of service provides that the managing 
agents are only to be removed in a specified 
manner and after a specified time. Tbe remedy 
of the managing agents for dismissal if wrong* 
■ful is a suit for damages. 

The judgment therefore puts the 
District Board in a worse positiion than 
an ordinary master or a limited liabi- 
lity company. It is difficult to see 
whv this should be so, in view of the 
principle that public servants should 
be removeable at pleasure in the in- 
terests of the public, and that they 
should not have a right to sue for 
Av'.rongful dismissal. If we examine the 
rules on p. 135 of the U. P. District 
Board Manual to which the learned 
Single Judge referred, we find that the 
rule quoted by him would not apply 
in the present case because the foot- 


note to R. 3 says: 

This rule shall not apply to cases in which a 
Board discharges an officer or servant for some 
-other reason than a fault committed by bitn. 

In the face of the numerous rulings 
already set out which show that pub- 
lic servants have no fight to sue iii 
a Court of law for wrongful dismissal 
the solitary- ruling of a learned Single 
Judge, in which the point was not 
even considered, cannot prevail. The 
fact that Government controls a Dis- 
trict Board in these masters is shown 
by the provision in S. 71 fb) that 
where the secretary is punished or 
dsimissed by special resolution by a 
vote of not less than one-lialf of the 
total number of such mernbers (^ in 
the present case) the sanction of Gov- 
ernment is required. If on the other 
hand the case was regarded as one 
of combination of offices under sec- 
tion 81. then there is the control ofl 
tlie Commissioner over all proceedings 
of a board under S. 164 (d), and the 
Commissioner could report the matter 
to Government for orders. There is 
no doubt that the ulti^te authority 
under the District Boards Act and the 
rules is the Local Govcminent. ana 
tlie.reforc there to be no re^ 

2^Nu^^nii V. Gordon. 0881) ^ Bom f6 
29 N C. Sarkar & Sons V. BaraboDi Coal Con 
cern Ltd.. (1912) 13 I C 868. 


son to consider that the servant of 
a District Board holds his position in 
any way differently than any other 
public servant who holds his position 
‘‘at pleasure.’' If there had been any 
intention to create a different tenure, 
a provision would have been inserted 
in the Act. The provision in S. 71 
is not such a provision, and is intended 
to create a check on the way in which 
a board works — either two-thirds ma- 
jority of the total number, or one- 
half and the sanction of the Local 
(Government for the dismissal of a se- 
cretary' or his punishment. But the 
creation of such a check does not give 
the secretary a .right to sue even if 
the case came under S. 71. It is for 
the Local Government and not for the 
Courts to see that the Board has act- 
ed in accordance with the section in 
a case coming under the section. 

As regards the general law of mas- 
ter and seirv^ant, even if the plaintiff 
did come under it. all that he would 
be entitled to claim would be reason- 
able notice or salary in lieu of no- 
tice. In the present case the four 
months pay received after abolition of 
his post would be ample in lieu of 
notice. The conclusion therefore is: a 
District Board ser\'ant is under the 
general disability of other public ser- 
vants in that he holds his office “dur- 
ing pleasure.” and he cannot sue the 
District Board -or the Secretary of 
State in a Court of law for wrongful 
dismissal; nor can he sue for a de- 
claration tliat a resolution removing 
him is null and void as such a de- 
claration would not come under sec- 
tion 42, Specific Relief Act. 

Ailsop, J. — I have had the advantage 
of seeing the judgment of my learned 
brother. In my opinion the resolution 
of the board amounted to an order 
of dismissal. The board is not em- 
powered to abolish the office of secre- 
tary’ and although it purported to do 
this, that was not in effect the result 
of its resolution that there should .be 
a joint office of secretary and engineer. 
Neither the office of secretary nor the 
office of engineer was abolished. The 
resolution was that the two offices 
should be held by one person. In or- 
der that this resolution should be 
carried into effect, it was necessary 
that either the secretary or the 
engineer for the time being should be 
dismissed. The board dismissed the se- 
cretary and appointed the engineer to 
hold both offices. 

The fact that the secretary was dis- 
missed does not however necessarily 
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lead to the inference that he was en- 
titled to institute a suit agrainst the 
board. No doubt, the order of dis- 
missal should have been by means of 
a resolution passed by a majority con- 
sisting of two-thirds of the members 
of the board but the question is whe- 
ther the secretary can enforce any 
remedy in a Court of law because the 
resolution was passed by a majority 
of less than the requisite number of 
members. I agree with my learned 
brother that he could not. It is unne- 
cessary to reiterate the arguments with 
which I am in agreement. The powers 
of the board are exercised subject to 
the general control of the Local Gov- 
nient and it is for the Local Govern- 
ment in its discretion to compel^ the 
board to exercise those powers in a 
proper manner. I do not consider that 
the provision that a secretary should 
be dismissed only by a resolution pass- 
ed by a certain majority gives the 
secretary a right to institute a suit 
against the board. He can doubtless 
appeal to the Local Government if his 
•dismissal is not warranted. 

It is difficult to see what cause of 
action the appellant can possibly have. 
It is clear that there can be no de- 
■ cree for specific performance of a con- 
, tract of personal service. There can 
be no injunction compelling a board 
or anybody else to employ a particular 
, person. Indeed, as the learned Judge 
of the lower appellate Court has point- 
ed out. the appellant did not even seek 
an injunction against the board. If the 
appellant is suing for damages on the 
basis of a contract, the most that he 
could expect would be salary for a cer- 
tain period in lieu of notice. It has 
been found that he received his salar\' 
•for a period of four months after his 
dismissal and that is amply sufficient 
to compensate him. The learned Judge 
of the lower appellate Court has also 
pointed out that the secretary sought 
a declaration which could not be in 
any case granted, because it would 
have been fruitless. The appellant in- 
formed the chairman of the board that 
he accepted the resolution and accord- 
ingly he actually gave over charge to 
his successor and had not been carry- 
ing on the duties of secretary for a 
considerable period when he instituted 
the suit. Even if he obtained a “de- 
claration. that would not in any^ way 
benefit him. In my opinion there is no 
force in the appeal and I would dis- 
miss it under O. 41. R. 11. 

X s Appeal dismissed. 
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SULAIMAN, C. J. AND BENNET, J. 

Kapildev Malaviya and others — Appli- 
cants. 

V. 

Chief "Justice and Judges of the High 
Courts Allahabad — Opposite Parties. 

Privy Council Appeal No. 38 of 1934, 
Decided on 11th February 1935, for 
leave to appeal to His Majesty in Privy 
Council, against the order of Thom and 
Harris, JJ., reported in A. I. R. 1935 
All. 1. 

(a) Contempt — Proceedings for contempt 
of High Court — Notice to show cause why 
non*applicants should not be convicted and 
punished — One of accused being advocate — 
Conviction and fine imposed — Application 
for leave to appeal to Privy Council — Held 
proceedings were of criminal nature and 
S. 109, S. 110 or S. 112 Civil, P, C-, has no 
application. 

A Division Bench of the High Court took cog- 
nizance of contempt committed by the publica- 
tion of an Advocate’s article. The Bench ordered 
notices to be issued to the Advocate as well as 
the Editor and the Printer and the Publisher of 
the paper to show cause why they should not be 
convicted and punished for offence of contempt 
of Court. But the notice that was issued by the 
office to the Advocate was written out on a prin- 
ted form which had the words *Xivil Side Juris- 
diction" printed on it. The notice was issued 
under the signature of the Deputy Registrar, 
and the printed words were not struck out, but 
the word ‘‘Revisional’’ was added. The contents 
of the notice however warned the Advocate to 
appear personally to show cause why he should 
not be convicted and punished for the offence of 
contempt of the High Court committed by the 
publication. The advocate and other accused 
were convicted and fined. Thereupon an appli- 
cation was filed for leave to appeal to the Privy 
Council: 

Held', that the proceedings were in the exer- 
cise of the inherent jurisdiction of the High 
Court and of a criminal nature and that merely 
because the Advocate was an officer of the High 
Court, the proceeding against him was not of an 
administrative character. The conviction and 
the fine imposed were themselves sufficient to 
show at least that the proceeding was not of a 
civil nature and that Ss. 109, 110 or 112, Civil 
P. C. had no application. [P 813 C 1] 

Held further: that the Advocate could not 
possibly have been misled by the issue of the 
notice on a printed form used for notices on the 
civil side. A mere misdescription in the notice 
issued by the office could not in any sense make 
the proceeding one of a civil nature. The form 
used for the notice was wholly immaterial for 
the purposes of deciding what the nature of the 
jurisdiction exercised was, and that the misdes- 
cription was of too trivial a nature and cannot 
possibly confer civil Jurisdiction on the High 
Court: Case law referred. [P 812 C 2; P 813 C 1] 
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(b) Contempt — Contempt of Court— Divi- 
sion Bench holding that contempt has been 
committed — Application for leave to appeal 
to Privy Council— Order of Division Bench 
that contempt has been committed is final. 

Where a Division Bench has held that con- 
tempt has been committed and an application 
for leave to appeal to the Privy Council has been 
filed, the Division Bench has exclusive jurisdic- 
tion to decide the question whether contempt 
has been committed, and its order is final; and 
the quejitioD cannot be reconsidered in such 
application and leave cannot be granted. 

[P 814 0 1] 

Tej Bahadur Sapru^ P. N. Sapru, 
M. N, Eaina, G. S. Patkak, S. N. Verma 
and Ajudhiya Nath — for Applicants. 

Muhammad Ismail — for Opposite 
Parties. 

Sulaiman, C. J.— This is an appUca- 
tion for leave to appeal to His Majesty 
in Council from an order convicting 
the applicants, an Advocate and Editor 
and a Printer and Publisher of the 
offence of contempt of Court, and sen- 
tencing the advocate to a fine of 
Rs. 150 and ordering each of the three 
persons to pay Rs. 100 as costs. The 
offence is found to have been com- 
mitted on account of the publication 
of an article by him headed “A scan- 
dalous citation” in the Leader. The 
counsel for the applicant contends that 
his application for leave falls under 
S. 109, Civil P. C., and urges l^fore 
us that the order of the High Court 
has been passed in the exercise of its 
civil jurisdiction, particularly as the 
original notice issued to him 'vas head- 
ed ‘‘Civil Side Revisional Jurisdiction. 

The learned Government Advocate 
takes preliminary objection that no ap- 
plication for leave to appeal lies mas- 
much as: (1) contempt is a criminal 
matter and the punishment is in the 
exercise of the criminal jurisdiction ot 
the High Court, and (2) that the in- 
herent jurisdiction exercised by this 
Court as a Court of record is exclusive 
and the order passed is final. 

The first question for consideration 
is whether proceedings for contempt oi 
the High Court arc at all in the nature 
of a civil proceeding. A Division 
Bench of this Court took cognizance oi 
contempt committed by the publication 
of the advocate’s article. The Bench 
ordered notices to be issued to the 
advocate as well as the Editor and the 
Printer and the Publisher of tlie paper 
“to show cause why they should not 
be convicted and punished for the 
offence of contempt of this Court. In 
the order itself as signed by the 
Judge there was no suggestion that 


the notice was being issued in the exer- 
cise of any Civil Jurisdiction. On the 
other hand, as the opposite party were 
called upon to show cause why they 
should not be convicted and punished 
for the offence of contempt, the order 
was prima facie in the exercise of 
the criminal jurisdiction or the inherent 
jurisdiction of this Court. The office 
numbered the case as “Miscellaneous 
Case No. 435 of 1934”, and on the 
day’s list also the case was' shown 
simply as “Miscellaneous Case No. 435 
of 1934” without mentioning that it 
was a Miscellaneous Civil case. But 
the notice that was issued by the 
office of the advocate was written out 
on a printed form which had the words 
“Civil Side Jurisdiction” printed on it. 
The notice was issued under the signa- 
ture of the Deputy Registrar, and the 
printed words were not struck out. but 
the word “Revisional” was added. The 
contents of the notice however warned 
the advocate to appear personally to 
show cause why he should not be con- 
victed and punished for the offence of, 
contempt of the High Court committed 
by the publication. The advocate could 
not possibly have been misled by the 
issue of the notice on a printed form 
used for notices on the Civil Side. No 
particular form of the notice is pres- 
cribed by the rules of this Court. The 
advocate had been called upon to ap- 
pear in order that he may have an 
opportunity to show cause. We are 
therefore unable to hold that a mere 
misdescription in the notice issued by 
the office could in any sense, make the 
proceeding one of a civil nature. The 
advocate could not have been under 
any misapprehension as to the true 
character of the proceeding. We are 
of opinion that the form used for the 
notice is wholly immaterial for the pur- 
poses of deciding what the nature of 
the jurisdiction exercised was and that 
the misdescription was of too trivial 
a nature and cannot possibly confer 
civil jurisdiction on the High Court. 

We have not the least doubt in oiir 
minds that the proceedings were in 
the exercise of the inherent jurisdiction 
of this Court and of criminal nature." 
We would not say that merely because' 
the advocate was an officer of this 
Court, the proceeding against him was 
of an administrative character. The 
conviction and the fine imposed are 
themselves sufficient to show at least 
that the proceeding was not of a civil 
nature. In 5 Moore P C N B 110 (1), 

1, In the matter of Edward Hutchinson Bollard, 
* (18C8) 6 Moore PONS 110. 
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their Lordships clearly laid dov^Ti that 
the contempt of Court was “a criminal 
offence.” 

In (1893) A C 138 (2), the last two 
paragraphs of the report of their Lord- 
ships at p. 149 indicated that the sen- 
tences passed amounted in effect to a 
general committal for contempt and was 
of a punitive character. This view has, 
of course, been followedin India: 1914 
Cal 69 (3). It has been held by a Full 
Bench of this Court that the proceed- 
mgs to punish contempt of Court is 
in the exercise of the inherent jurisdic- 
tion vested in a Court of Record, and 
the procedure is summary: see 1926 All 
623 (4). In the contempt of Courts 
Act of 1926, express power has been 
conferred to punish contempt of sub- 
ordinate Courts, but no necessity has 
been felt to confer any jurisdiction for 
punisliing contempt of the High Court, 
which has always been assumed to 
exist. 

It is therefore clear that S. 110, Civil 
P. C., has no application to such a 
case. As defined in S. 2. Civil P. C., 
“decree” is the formal expression of 
an adjudication which conclusively de- 
termines the rights of the parties and 
“order” is a d^ccision of a Civil Court. 
Not only therefore S. 109 is in terms 
inapplicable, but S. 112, sub-S. (2) ex- 
pressly makes the Code inapplicable to 
matters of criminal jurisdiction. We 
also agree with the learned Oovem- 
ment Advocate that the matter was 
of an exclusive jurisdiction, and the 
‘order is final. In 3 Moore P C 361 (5). 
their Lordships expressed the opinion 
that “they can make no order respect- 
ing the fine imposed by the Court 
below upon Mr, Smith.” But their 
Lordships rescinded the order for strik- 
ing him off the rolls. In 8 Moore P C 
47 (6),^ at p. 54, their Lordships of 
the Privy Council laid down as the 
opinion not only of the members of 
the committee, who heard the petition 
but also of the other members who 
•usually attended, that they could not 
interfere with such a subject and re- 
marked: 


2. In the matter of a Special Reference from tbe 
• Bahama Islands, (18-*3) A C 13S. 

8. Legal Remembrancer v. Matilal Ghoso 1914 
Cal 69=20 I C 81=14 Cr L J 321=41 Cal 173 
(SB). 

4. Hadi Husain v. Nasir Uddin Haidar, 1926 All 
623 = 97 I C 108=48 All 711 (SB). 

6. Magnus Smith v. The Justices of Siorre Leone, 
(1841) 3 Moore P C 861. 

.6. William Rainy v. The Justices of Sierre Leone, 
(1852-53) 8 Moore P C 47. 


In this country every Court of Record is tbe 
sole and exclusive judge of what amounts to a 
contempt of Court. It is within the competency 
of the Court to impose fines for contempt; and, 
unless there exists a difference in the constitu- 
tion of the Recorder’s Court at Sierra Leone the 
same power must be conceded to be inherent in 
^at Court .... we are of opinion that it is a 
of Record, and that the law must be con- 
sidered the same there as in this country; and 
therefore^ that the orders made by the Court in 
the exercise of its discretion imposing these fines 
for contempts are conclusive and cannot be 
questioned by another Court, and we do not 
T that there is any remedy by petition to 

the Judicial Committee to review the propriety 

of such orders. All we can say is that we have 
no jurisdiction to entertain such a petition im- 
pugning the propriety of such orders, and pray- 
ing the remission of the fines. 


1 hese cases were quoted with ap- 
proval by their Lordships of the Privy 
Council in 10 Cal 109 (7). Nor have 
we any power to certify this case as 
being otherwise a fit one for appeal 
to His Majesty in Council. The ques- 

was not so much 
of jurisdiction as of an interpretation 
of the passage objected to. The Bench 
m construing its impHcations took into 
consideration the various circum- 
stances attending its publication. The 
article had been written by an advo- 
^te of standing and repute practising 
m the High Court; special importance 
and significance would be attached to 
It by the public reading the article; the 
Leader has a wide circulation in this 
country, and the article would have 
been widely read; the affidavit filed by 
Uie advocate was considered by the 
Bench not to be so candid as that of 
the others; there was no apology or 
expression of regret and it was not 
suggested in the advocate’s explanation 
that the reference was not to the present 
members of the High Court Bench, 
Ihey took mto account the fact that 
^ -fi iii^icle was written in connexion 
with the elections to the Bar Council 
under this very High Court, and came 
to the conclusion that the assertion 
that the raising to the Bench of a 
comparatively “undeserving” lawyer “is 
frequent occurrence in our judi- 
cial hislory” amounted to an unwar- 
ranted defamation of the High Court 
likely to lower its prestige in the eyes 
of the public and to shake their con- 
fidence in its <^pacity to admmister 
justice, and did not agree that the 
repetition of the alleged claim of the 
membe r s of the Bar to select Judges 

7. Surendra Nath Banerjee v. The Chief Justice 

and Judges of the High Court Beneal 
10 Cal 109=10 I A 171 (PC), (1884) 
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“with better results” was innocent. The 
Bench remarked: 

We have given caieful consideration to all 
that learned Counsel has urged in defence of his 
clients and with some knowledge of the condi- 
tions which exist and of the effect that such an 
article is likely to produce in the minds of the 
public, we are clearly of opinion that the pas- 
sage in respect of which notice to the opposite 
parties has been issued constitutes a contempt 
of Court, of which the High Court in the inter- 
ests of the administration is bound to take cog- 
nisance. 

They held that: 

We are clearly of opinion that the words in 
the passage convey unwarranted and defamatory 
aspersion on the character and ability of a num- 
ber of Judges of the High Court who have re- 
cently been elevated to the Bench We 

are of opinion that it tends to lower the High 
Court in the eyes of the public. 

In our opinion, on the question whe- 
ther the allegation amounted to a con- 
tempt of Court or not the Division 
Bench had exclusive jurisdiction and 
its order is final. We must therefore 
decline to grant leave to appeal to 
His Majesty in Council. The applica- 
tion is dismissed with costs. We as- 
sess the cost of the Crown counsel at 

Rs. 100. . . 

g Application dismissed. 
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Allsop, J. 


Emperor 


V. 


Opposite 


Jafar Ehan and others 
Parties. 

Criminal Bef. No. 105 of 1935. De- 
cided on 8th April 1935, by the Sessions 
Judge, Shahjahanpur, D/ 25th January 

1935. 

(a) Criminal P. C. (1898). Ss. 342 and 439 

-Order of remand that trial should conti- 
nue from stage of framing of 

cused examined after were 

lion not re-cross-examined though they were 

cro.. examined after framing of charge- 

Held no interference in revi.ion was justifed. 

A direction in the order for remand was that 
l''h^c‘ft’h/c^:r^e hTd trn the 

fnTuettion'‘wasfhat'll‘thou^^^^^^^ 

ro"rrofoou«:n ‘ wore ““o” ’ ro-or^ss^examined 

?he%bargo had bLn framed; but it was contend- 
ed that as the order of remand directed that 

the trial should continue after the framing 

of the charge, there was obviously a furtbe 
right bo cross-examine: 


Held: that this was a most technical argali 
ment and it was certainly not one upon which: 
any interference in revisional jurisdiction woul^ 
be justifiable. [P 814 C 2; P 815 O 13 

(b) Criminal P. C. (1898), S. 439— Revi- 
stonal application is not to be regarded as 
second appeal on question of law — Distinc-- 
tion between revision and appeal pointeci 
out. 

There is a distinction between a revision and 
an appeal. In the latter the appellant is given 
a statutory right to demand an adjudication 
upon a question of law or on a question 
of fact or on both. When a matter comes 
up in revisional jurisdiction the applicant 
has no right whatsoever beyond the right of 
bringing his case to the notice of the Court. It- 
is for the Court to interfere in exceptional cases 
where it seems that some real and substantial 
injustice has been done. That is the main point 
which the Court has to consider. A revisional 
application is not to be regarded as in some sort 
a second appeal on a question of law. 

[P 815 C 1, 2J 

Lakshmi Narain Gupta — for tb©- 
Crown. 

M. A. Aziz — for Opposite Parties. 

Order. — This is an application in re-' 
vision which has been referred to this 
Court by the learned Sessions Judge 
with the recommendation that the con-’ 
victions and sentences passed on the 
applicants should be set aside. 

One of the appellants was fined 
Rs. 60 for the offence of voluntarily 
causing grievous hurt. The other two 
were fined Rs. 20 each for voluntarilyi 
causing simple hurt. The grievous htirt^ 
was a fracture of the skull. It api>ears . 
that there was a fight over irrigation , 
in which the applicants beat the .com-" 
plainant. The reference is due to al- 
leged irregularities in procedure. The 
case was tried by a Bench of Honorary 
Magistrates. They convicted the ac- 
cused but on appeal to the District 
Magistrate a re-trial was ordered upon 
the ground tliat the accused, although, 
they had been examined at one stage, 
had not been examined after all the 
witnesses for the prosecution had been 
heard. After remand, the order was 
passed which is the subject of this 
reference. The direction in the order 
for remand was that . the trial should ’ 
continue from the stage at which the- 
charge had been framed. One of the . 
grounds taken against the order which 
is now in question is that although 
the accused were examined after the 
remand, the witnesses for the prosecu- 
tion were not re-cross-examined. They 
had already once been cross-examined 
after the charge had been framed; but 
it is said that as the order of remand 
directed that the trial should continue 



.a 


Chhotet Lal V. Tinke hATj 

after the framing of the charge, there 

obviously a further right to cross- 
examine. This is a most technicalar^u- 

u certainly not one upon 

which any interference in revisi^al 
Ijunsdiction would be justifiable. 

allegred irregularity is that 
the judgment was signed by three of 
the Honorary Magistrates one of whom 
had not been present on certain dates 
when proceedings took place. It is not 
disputed that two of the Honorar\^ Ma- 
gistrates would form a quorum and 
that two of them were present through- 
out the hearings. Reliance has been 
placed on the case of 1934 All 144 (1). 

That ^se is authority for the proposi- 
;non that it is an irregularity for an 
Honorair Magistrate to sign a jud<r, 
ment if he has not been present 
throughout the proceedings. It is also 
authority for the proposition that this 
is an irregularity which would not 
necessarily vitiate the trial. In that 
particuUir case the learned Judges came 
to the conclusion that there had been 
a substantial failure of justice because 
they thought that an Honorary Ma- 
gistrate who had taken part in the 
deliberations and had signed the judg- 
ment might be presumed to have in- 
fluenced his colleagues and if he had 
been absent during some of the hear- 
ings, he was not really in a position 
to arrive at a just conclusion. The 

any particular case 
a substantial failure of justice has been 
occasioned is a question of fact and 

^ase must be 
decided upon its own merits. In the 

present case the Honorary Magistrates ! 
have explained that the Magistrate who 
had not been present on all the hear- 
ings was present on the date when the ^ 
judgment was, delivered and that he i 

^^at he had ^ 
taken no real part. In these circum- ‘ 

stances it cannot be said that a??v 

failure of justice had taken place ^ t 
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adjudication from the Court either om 
a question of fact or on a question of- 
Jaw or upon both. When a matter! 
comes up m revisional jurisdiction the* 
applicant has no rights whatsoever be-l 
yond the right of bringing his case to* 
notice of the Court. It is for the,' 
^ interfere in exceptional cases! 
seems that some real and! 
injustice has been done, 
that IS the main point which the Court! 
has to consider. A revisional applica- 
tmn is not to be regarded as in some 
wt a second appeal on a question of 

There is no reason at all for inter- 
ference in this case. The aoDlicant^^ 
^ve h^ad their cases before the Courts 
and they have been thoroughly con- 

sentences were extremely 
^^®.^PPitcants were lucky in 
that the mjuries which they caused did 
not have more serious results. I am 

not prepared to interfere and I reject 
the reference. 

Beference rejected. 


A. I. R. 1935 Allahabad 815 

Ganga Nath, J. 

Chhotey "LaX Applicant. 


, It must be remembered that there 
is not only a question of the appli^. 
^on of Ss. 529 and 530, CriminalT ^ 
This is a matter which has come in 
exercise of revisional jurisdiction and 
not as the result of an appeal It is 
very important and would save much 
waste of the time of the Courts if it 
|Was thoroughly realized that there is a 
distinction between a revision and an 
appeal. In the latter the appellant is 
given a statutory right to demand an 

1934 All l44=iQqd 
Cr^C 210=152 I C 158=36 Cr L J 38=76 Afl 


PaTty.*® anofjifir — Opposite, 

Criminal Eevn. No. 287 of 1935 De 

order of 

13?h Maref ll3t"‘®' D/. 

parly before transfer — * opposite 

fore an order of transfer i °PP°s>te party be- 

frrelular^t anTls°not‘°a®luff 

1^8 1926 156 ; 3 1 ,^^% ^32! 

CP 816 o 1] 

orders which are in n*? ®Pphes to final 
Order of transfer f Judgment - 

ment and hence can be airered^^^^ 

judgment^under^Ch'^ 26 ”f 

Clear that the principle laid down^'heVn appi> 
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also to final orders which are in the nature 
of judgment. Tbe section does not apply to 
orders which are not in tbe nature of judgments. 
The order of transfer cannot be regarded as an 
order in the nature of judgment and hence can 
be altered after it is once passed and signed. 

[P 816 0,2] 

Saila Nath Mukerji — for Applicant. 


Order* — This is an application in re- 
vision by Chhotey Lai against the order 
of the District Magistrate of Shah- 
jahanpur, transferring the applicant’s 
case from the Court of Mirza Sultan 
Ahmad Beg, Sub-divisional Magistrate, 
Shahjahanpur, to that of Mr. Frank 
Rawat, Magistrate. Frist Class, Shah- 
jahanpur. Two grounds have been taken 
by the applicant: (1) that no notice 
was given to the applicant before the 
order of transfer, and (2) that the Dis- 
trict Magistrate had no power to re- 
tview his former order. Though S. 528, 
Criminal P. C.. does not provide for 
any notice to the opposite party, yet 
it has been laid down by all the High 
Courts tliat it is desirable tliat a notice 
should be given to the opposite party' 
before an order of transfer is passed. 
At the same time, it lias been held by 
several High Courts that a mere omis- 
sion to give notice will not make the 
i order illegal and would be no ground 
Uo set aside the order. The omission 
to give notice is a mere irregularity 
and is not a sufficient ground for set- 
ting aside the order of transfer: vide, 
1923 Pat 228 (1) and 1926 Lah 156 (2). 
The learned counsel for the applicant 
relies on two cases of this Court: 3 All 
749 (3) and 1929 All 932 (4). In both 
these cases the transfer application ^vas 
made after the prosecution evidence 
had been finished and the learned Ma- 
gistrate, who transferred the case did 
so without giving any reason in his 
order. In 1929 All 932 (4), the trial of 
the accused had proceeded in one Court. 
The complainant and his witnesses had 
been examined and the witnesses had 
been tried and tested by cross-exami- 
nation and the trial Court had framed 
a charge against the accused presum- 
ablv on the ground that a pnma facie 
case had been made out. It was held 
that the case ought not to be removed 
from the file of the trial Magistrate 
and transferred to another Magistrate 


1. Gobinda Swain v. Emporor, ^23 Pat 2*28—83 
I C 345=25 Cr L J 1385—2 Pat 333. 

2. Ba«h All V. ^lohammad Din, 1926 Lah 15G — 

T G 75=27 Or L J 411=6 Lah 541. 

3. lirnrao Sici£;h v. Fakir Chand, (1881) 3 All 749 

4. Jageshar v. Emperor. 1929 All 932=1929 Or C 
GG0=120 I 0 201=31 Or L J 30, 


unless a very strong case had been 
made out to justify the transfer. Simi- 
larly in 3 All 749 (3), the evidence of 
the complainant and his witnesses had 
been taken and no reason was given 
by the Magistrate. 

In this case, the evidence of the 
parties has not even begun and the 
learned District Magistrate lias given 
reasons for the transfer. He states: 

In view of tbe fact that the Magistrate has 
already been trying these Arya Samaj cases and 
the accused says he will call tbe Magistrate as a 
witness, I transfer tbe case to Mr. Hawat for 
disposal. If the accused wanted to produce the 
Magistrate before whom the case was as his wft- 
ness, the Magistrate could not try the case him- 
self. 

As regards the second ground, S. 369. 
Criminal P. C.. relates only to the al- 
teration of judgment. Although this 
section refers in express terms, to judg- 
ments under Chap. 26 of the Code, 
still it is clear that the principle laid 
dowm therein applies also to final orders 
which are in the nature of judgment. 
The section does not apply to orders 
which are not in the nature of judg- 
ment. The order of transfer cannot be 
regarded as an order in the nature of 
a judgment. Generally an order in the 
nature of a judgment is one which is 
passed on full inquiry and after hear- 
ing both parties. 

Such an order cannot be altered 
after it is once passed and signed. . 
There was no illegality, if the Magis- 
trate changed his mind and subse- 
quently passed the order against which 
this application for revision has been 
filed. It does not appear why the ap- 
plicant insists on his case being tried 
by the Magistrate from whose Court 
the case has been transferred. If' the. 
accused had asked for the transfer of 
the case to the Court of Mr. RdVat 
and if the case had then been tVahs- 
ferred to his Court, there* might have 
been a good ground for complaint. 
There is no reason for interference. It .. 
is therefore ordered that the applica- 
tion be rejected. 

K.s. Application rejected^ . 


‘t933 ■ BISHAN SARUP V 

A. I. R. 1935 Allahabad 817; 

(Full Bench) 

NlAMAT-UliliAH, BeNNET AND 

Rachhpal Singh. JJ. 

mshan SarMjj— Plaintiff — Appellant. 

V. 

Musa Mai and others — Defendants — 
Respondents. 

Second Appeal No. 51 of 1933. De- 
cided on 17th April 1936. from decision 

of Addl. Sub-Judge, Aligarh, D/- 3l8t 
August 1932, 

(a) Court-fees Act (1870), S. 5 — Taxing 

orricer can make reference only in regard to 

payment of the court-fee in the High 
t..ourt. 

"Pet Bennet, J, {in Order of Reference) — The 
jurisdiction of the taxing officer to make a refer- 
ence under S. 5 of the Act is in regard to the 
payment of the court-fee in the High Court. 

fP 818 C 1 ] 

(b) Court-fees — Appeal filed in High Court 
— Insufficiency of court-fee in lower Courts 
alleged Jurisdiction lies with Bench. 

Per Rennet, J.{in Order of Reference)— Where 
an appeal is filed in the High Court, the juris- 
-diction in regard to the alleged insufficiency of 
the court-fees in the lower Courts lies with a 
Bench under S. 12 (2), Court-foes Act. [P818 O 1] 

5^ (c) Court-fees — Declaratory suit — 

Suit capable of falling under S. 39 or S 42 
Specific Relief Act— Plaintiff treating suit 
as one falling under S. 42 — Court cannot 
treat suit as one falling under S. 39 for pur- 
jioses of court-fee, though it may dismiss it 
under S. 42 if it finds that further relief 
should have been asked (Per F. B.i Bennet J 
contra). 

Per Full Bench. — Where a plaint is so worded 
as to disclose a suit falling either under S. 89 
or S. 42, Specific Relief Act. it is not open to a 
Court to treat the suit as one falling within 
the purview of S. 39. if the plaintiff desires 
it to be construed as one under 42* The 
plaintiff is at liberty to construe the suit as 
one under S. 42. If on a perusal of the plaint 
the. Court considers that it is one in which fur- 
ther relief should have been asked for, then it 
win refuse to grant a declaration. The Court 

• cannot compel ihe plaintiff to superadd a prayer 
for consequential relief when he has not in fact 
asked for such a relief. Hence where plaintiff 
claims a declaration that a certain registered 

• J f-u ^od does not affect his interests and 

deliberately avoids claiming consequential re- 
lief such as cancellation of it, he need not nav 
ad valorem court-fee on the subject matter but 
It IS enough if ho pays a court-fee of Rs lo 
under Art. 17 (3), Court-fees Act; Case law dis- 
cussed. 029 Q 

Per Bennett J . Such a cage cannot arise* for 
such a hypothetical case. S. G. Court- fees ’ Act 
will apply and ad valorem court-fee should be 
paid, A relief to have a written instrument 
•adjudged void or voidable comes under S. 89 
and requires an ad valorem court-fee under 
Art. 1. Sch. 1, Court-fees Act. It is immaterial 
whether the plaint asks for the relief of cancel- 

1935 A/103 & 104 


Musa Mal (FB) 
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lation or not, because if adj'udged void- or void- 
abie, the written instrument is cancelled so far 
“j® Plamtiff is concerned. [p 834 C 11 

J Court^fees — Court has ample power to 

decide substance of plaint for determining 
court-fees payable. * 

Per Rachhpal Singh, J. — A Court has ample 
power to decide for the purpose of determining 
the court-fee to be paid, whether in substance 
a plaint is one in which (1) a mere declaratory 
relief is claimed, or (2) declaratory relief com- 
Oined with a consequential relief is claimed or 
(3) declaratory relief plus substantive relief is 
claimed. [P826 0 1] 

(e) Declaratory suit— Plaintiff deliberately 
avoiding any reference to consequential re- 
lief— Court cannot refuse to admit plaint 
onground that relief is not claimed and 
court-fee thereon not paid (Per F. B.: Ben- 
net, J., contra). 

Per Fiai Bench.-A plaintiff putting forward 
a defective plaint does so at his own risk 

When a plaint is filed, what the Court has to 

see is whether it is a suit in which the plain- 
tiff asks for a mere declaration without any 
consequential relief or whether he asks for a de- 
claration with consequential relief. In the 
first case the Court cannot compel the plaintiff 
to pay more than Rs. 10. even if it is of opinion 

IS defective because no consequen- 
tial relief has been asked for. The Court is 
under the law bound to receive the plaint Tf 
a plaint deliberately avoids any reference to 

admit the plaint. Under S, 6, Court-fees Anf 
the Courts are enjoined among other things not 

f stamped, 
m a declaratory suit is presented, 
the Court has only to see whether in substance 

the plaint is one on which an ad valorem court- 
^e has to be paid or only a duty of Rs lo Th« 
Court is under no obliga'tion to'^insift^n givTng 
^ plaintiff presenting the plaint 

fnr « Should amend his plaint so as to^ pray 
for a consequential relief. [p 827 C l] 

PerBcwi, J'.— ThewordinS. 6 is “shall" 

tion and an ad valorem court-fee must be paid. 

, [P 834 C I] 

B. Malik and Jag dish Swarup — for 
Appellant. 

Muhammad Ismail— tor the Crown. 

JJ of Reference. 

^ reference by 
the Taxing- Officer to me as Taxing 

Judge under S. 5 Court-fees Act. The 

embraces two matters; firstly 
whether the court-fee paid on the 

by the plaintifT-appellant is sufficient 
and secondly, whether the courtSe 
paid by the plaintiff m the trial Court 
and m the lower appellate Court is 
sufficient Learned counsel has arjued 

that on the strength of a ruling of a 

Bench of this Court of whirh t ^ 
a n^rffiicr. in 1934^11 805 a the 

'■g5S=57 aU AirS05=f60 I -C 
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jurisdiction in regard to the alleged 
insufficiency of the^ court-fees in the 
lower Court lies with a Bench under 
S. 12 (2), Court -fees Act. I accept t^T 
view. The jurisdiction of the Taxing 
Officer to make a reference under S. 5 
Court-fees Act, is in regard to the 
payment of the court-fee in the High 
Court. This section shows that the 
question relates only to this Court as 
the section uses the words “any fee 
imder this chapter.” Chapter 2 deals 
with fees in the High Courts and m 
the Court of Small Causes of Presi- 
dency Towns. It does not deal with 
the court-fee payable in pther Courts 
and in the present case the suit was 
brought in the Court of a Munsif and 
the appeal was brought in the Dis- 
trict Court. Now, the question at issue 
is whether the fee should be that of 
a declaratory suit or an ad valorem 
court-fee. The plaint asked for the fol- 


lowing relief : 

“It may be declared that by virtue of the 
purchase made under the sale-deed, dated 24th 
October 1931, in favour of defendant 1, and 
under the sale-deed, dated 2l8t October 1931, 
in favour of defendant 2, which are null and 
void and ineffectual as against the plaintiff and 
the joint family property — defendants 1 and 2 
did not acquire any right to any i'h® 

houses mentioned at the foot hereof.” 

Learned counsel desired to rely on 
a ruling of a Bench of this Court re- 
ported in 1931 All 369 (2). That was 
a suit for cancellation of a compro- 
mise and decree. The plaintiff amend- 
ed his plaint to the effect that there 
should be declaration that the peti- 
tion of compromise and the decree 
were ineffectual against the plaintiff 
and he was not bound thereby. It was 
held tliat the plaint as amended, was 
sufficiently stamped and that the suit 
was to obtain a declaratory decree 
where no consequential relief was pray- 
ed and therefore the suit fell under 
Sc’h 2 Court-fees Act, Art. 17 (3). 
The present suit, differs because the 
declaration is desired not in regardto 
a decree but m regard to a written 
^strument The present suit clearly 
comes under S. 39 Specific Relief Act 

"^An'^pe^son ‘Against whom a written instrm 

Tn i?ra1^cmtTon. sorajudge’ it and order it to be 

deliv^ed »P provides that a 

ihc se p ..5 judgment sliall be 

copy Registering Officer and the 

sent to the Kegisten^ 

fee. •< i- .H. Sub- 


Registrar’s books. The granting of ai 
decree therefore under S. 39, Specific 
Relief Act, involves the consequential 
relief that the document is cancelled^ 
On the other hand, a declaratory suit 
in regard to a decree does not come 
under S. 39 and does not involve the 
same consequential relief. Learned coun- 
sel was not able to produce any rul- 
ing showing that a suit under S. 39’ 
Specific Relief Act, in regard to a 
written instrument does not require 
an acR valorem court -fee. The con- 
trary in fact has been held in 193S 
A L J 133 (3), in which it was held 
that in a similar suit for a declaration 
to declare a sale-deed void, Art. 17 
(3), Sch. 2, Court-fees Act, did not apply 
and that Art. 1, applied and that 
suit required an ad valorem court-fee^ 
There is also a Full Bench decision 
of this Court reported in 1932 A L J . 
684 (4). This lays down that where sl 
suit is for the cancellation of an ins- 
trument under S. 39, Specific Relief . 
Act the relief is not a declaratory one- 
It falls neither under S. 7 (4) (c) nor 
\mder Sch. 2. Art. 17 (3), but under 
Art. 1, Sch. 2, Court-fees Act. This Full 
Bench settles the matter finally. 

Accordingly I hold that the plaintiff- 
appellant must pay an ad valorem 
court -fee in this Court within six weeks 
from this date. The matter in regard 
to the court-fees in the two lower 
Courts will be referred to a Bench 
of two Judges and I may be a mem- 
ber of that Bench. 

Opinion. 


Niamatullah, J. — The plaintiff paid a. 
court-fee of Rs. 20 on two declaratory 
reliefs. The Stamp Reporter construed 
the reliefs as those for c<incellation of 
instruments, on which ad valorem 
court-fee on the value of the sub- 
ject-matter was payable in the lower* 
Court. The case ,'vas laid for deci- 
sion before a Division Bench, which 


referred two questions for decision by 
a Full Bench. The reliefs in questioj 
were claimed by the plaintiff on th 
allegation that he and his brother 
Komal Jha formed a joint Hindu fa- 
mily owning, inter alia, two houses, 
that Komal Jha sold one of them by* 
a deed, dated 24th October 1931, to- 
the first defendant, and sold the other 
by a deed dated 21st October ^1931, 
to the second defendant, that Komal 
Jha had no right to execute the ^ore-. 
said sale-deeds, which are “null ana 

3. Akhlaq Ahmad v. Karam Elahi, 1936 All 20T 

=163 I O 599=1935 A L J 133. _ _ 

4. KaluRam v. Babu Lai. 1932 All ^5- 1^^^ 

I c 32=64 All 812=1932 A L J 684 (FB). 
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void and inefiFectuaV’, that the plaintiff 
IS in possession of the houses in dis- 

is entitled to have it de- 
clared that the purchasers (defendants 
1 an^d 2), did not acquire any right 
to the houses m dispute by virtue of 
their respective purchases, which are 
void against the plaintiff and the joint 
farnily After these' allegations, the 
plaintiff proceeded to claim the follow- 
ing reliefs: 

It may be declared that by virtue of the pur- 
^ase made under the sale deed, dated 24th 
October 1931, io favour of defendant 1, and 
qnder the sale deed, dated 21st October 1931 in 

favour defendant 2, which are null and void 
and ineffectual as against the plaintiff and the 
joint family property, defendants 1 and 2 did not 
acquire any right to any part of the houses 
mentioned at the foot hereof. 

The plaintiff treated these reliefs as 
of declaration and paid a court-fee of 

^ respect of each 
relief. No question was raised in the 
lower Courts. Eventually the plaintiff’s 
suit was dismissed on the inerits. He 
appealed to , this Count, where the 
question arose for the first time on the 
report of the Stamp Reporter as to 
whether the reliefs are those for can- 
cellation of the two sale-deeds referred 
to in the plaint. A reference to S. 42 
Specific Relief Act, with its iUustra- 
tions (to which I shall advert later) 
will show that a plaintiff is entitled 
to sue for a declaration that a certain 
transfer, being void or voidable at his 
option, does not affect his right in the 
property to which it relates. S. 39 of 
tl^t Act, on the other Iiand, provides 
that any person against whom a cer- 
tain instrument is void or voidable may 
sue to have it adjudged void or void- 
able, and the Court may in its discrc- 
Uon so adjudge it and order it to be 
delivered up and cancelled. S. 40 of 
the same Act, provides for partial can- 
cellation of an instrument “where it 
is evidence of different rights or dif- 
ferent obligations.” Seemingly the two 
sections o\crlap each other, and the 
same relief may be considered to be 
one for declaration or for conccllation 
“Declaring” and “adjudging” are ex- 
pressed by the same word in Urdu 
namely, “istiqrar”, so that, where a 
plaintirt claims an “istiqrar’ that a 
document is void against him and 
against lus interests, he can be under- 
stood to be claiming a declaration that 
tlic transfer evidenced by a certain 
deed is void and ineffectual against 
him and against his interest. He may 
also be understood as suing for the 
instrument lieing adjudged void against 
liim, and therefore claiming the relief 


of cancellation. As held iu 1932 A U J 

it is not necessary for the 
plaintiff to ask for the docuiment being 
delivered up and cancelled, which is for 
the Court to direct. In these circum- 
stances, questions frequently crop up 
in this Court on office reports in cases 
m which declaratory suits were enter- 
tained in the lower Courts and dis- 
posed of as such. The Stamp Reporter 
maintains in all such cases that the 
relief clai^d by the plaintiff is one 
tor cancellation, and he points to the 
relief claimed by the p,laintiff as one 
amounting to a demand for the instru- 
ment being adjudged void. The plain- 
ntt, on the other hand, protests against 
his smt being treated as one for can- 
cellation, and lays stress on the fact 
that he claims no more than a declara- 
tion that the transfer evidenced by a 
certain instrument, which is characte- 
nsed as void or voidable, does not 
affect his interests. The present case is 
an instance in point. Ex facie, the re- 
lief as worded in the original plaint 
may be so rendered in English as to 
make It arguable that it is a relief of 
cancellation. As against this, it can be 
urged, Avith at least equally good rea- 
sons, that the plaintiff is claiming no 
more than a declaration of his right to 
the property conveyed by the sale- 
deeds, which are characterised as void 
and not affecting his rights. In this 
state of the matter, the Division Bench 
before which the case was originally 
laid, referrcd the following two ques- 

{"ifx ^"^cision by a Full Bench: 

(1) Where a plaint is so worded as 
to disclose a suit falling either under 
S. 39 or S. 42, Specific Relief Act 
IS It open to a Court to treat the 

-Uhin the purv^iiw 

nl n i n t' i rf Act, if 'the 
plaintift desires it to be construed as 

and f2V Relief Act ? 

on tho court-fee payable 

plaint and the memorandum of 

appeal m the lower appellate Court in 

va ue oT valorem on the 

\ a ue of tlie subject-matter, or Rs. 10 

feeJ Act T 


The answer to the first question will 
largel^y depend upon the scope of sec- 
tion 42, Specific Relief Act. Docs that 
section pennit a suit for a declaration 
that the plaintiff has a right to a cer 

be construed as a claim for a^ dIdam" 
tion of that kind, there can ^ no r^I 


820 Allahab'ad 


Bishan Saeup'v; MtrsA Mal (FB) (Niamatnllah^J.) 


193S 


son why the plaintiff's desire to have 
it treated as a suit for declaration and 
not as one for cancellation should not 
be given effect to. 

The Court-fees Act, which was pass- 
ed in 1870, does not make any specific 
provision in respect of a suit for can- 
cellation. S. 7 (4) (c) provides for a 
suit “to obtain a declaratory decree or 
order where consequential relief is 
prayed.” Sch. 2, Art. 17, provides a 
fixed fee of Rs. 10 for a suit “to obtain 
a declaratory decree where no conse- 
quential relief is prayed.” The Specific 
Relief Act- was passed seven years 
after the Court-fees Act, and statutory 
provision was made for the time 

in respect of suits for cancellation 
(Ss. 39 and 40) as distinct from suits 
for declaration (S. 42). Before the 
passing of the. Specific Relief Act, a 
suit for cancellation was treated by 
this and other High Courts as one for 
a declaratory relief, where consequen- 
tial relief was prayed, so that court -fee 
was payable on the value put by the 
plaintiff on the relief sought by him: 
see the cases noted in 5 All 331 (5), m 
which it was held for the first time by 
a Full Bench of five Judges that the 
relief of cancellation of an instrument 
contemplated by S. 39, Specific Relief 
Act, was in the nature of a reliet tor 
a declaratory decree, in which no con- 
sequential relief was claimed. This view 
does not appear to have been qties- 
tioned till comparatively recently, when 
another Full Bench of five Judges con- 
sidered the question in 1932 A L J 
684 (4) in wliich the plaintiff sued tor 
cancellation of a decree passed on the 
basis of a compromise m a suit brought 

on a mortgage^deed executed by a 

member of a joint Hindu family of 
which the plaintiff was a member. Ihe 
question was whether the suit should 
be considered to be one for a simple 
declaratory relief or for a declarato^ 
relief with a consequential reliet . it 

was held that 

Where a suit is lor the cancellation of an 
instrument under the provisions of S. 39, Specific 
Relief Act. the relief is not a declaratory one It 
falls neither under S.7 (vi), (c), nor under Sch. 2, 
Art. 17 (iii). i>ut under the residuary Article 
Sch. 1, Art. 1. Court-fees Act, 
which provides for ad valorem court-fee 
on the value of the subject-matter. The 

Court proceeded to hold 

The court-fee in respect of the prayer for 
cancellation of the decree is payable under Sch. 1, 
Art 1 on the value of the decreCi As tno com- 
promise has merged in the preliminary decree, 
and the latter hn^mer ged in the finaTqecree^o 
6 Kar^ Khan v. Daryai Singh (1883) 6 All 331 

■ =1839 A W N 55 (FB). 


consider that the cancellation of the 'compromise, 
preliminary decree and the final decree are not 
“distinct subjects** within the meaning of S. 17, 
but in reality only one subject. 

It should be noted that in that case 
there was no ambiguity and there was 
no question whether the suit was tor 
cancellation or for declaration. The 
plaintiff intended to claim, and express- 
ly claimed, for cancellation of a decree, 
but maintained, on the authority of 
5 All 331 (5), that for purposes of 
court-fees all suits for cancellation 
are suits for declaration, in which no 
consequential relief is claimed. It should 
also be observed that a decree was 
treated as an instrument, within the 
meaning of S. 39, Specific Relief Act. 
The question was not prorninently 
raised, and it is difficult to say what 
the decision of the Court would have 
l^en if it had been argued that a de- 
cree could not be an instrument within 
the meaning of that section. This ques- 
tion was subsequently raised in another 
Full Bench case, 1933 A L J 673 (6), 
in which it was held thqt where the 
plaintiff merely asks for a declaration 
that the previous decree is not. in any 
way, binding on him and is altogether 
void and ineffectual, the suit was one 
for declaratory relief only and fell un- 
der Art. 17 (3), Sch. 2, Court-fees Act, 
and the court-fee of Rs. 10 was suffi'-, 

cient. It was observed that: 

The case of a decree stands on a different 
footing, because a suit to avoid it does not 
strictly fall under S. 89, Specific Relief Act. , 
Strictly speaking, it would not even fall within 
the scope of S. 42, Specific Relief Act, Wh^te . 
the plaintiff chooses to ask for a definite relief 
for the cancellation of a decree or for the setting - • • 
aside of that decree in addition to a declaration . . 
that the decree is not binding upon him, ’he.W ■ 
professedly asking for something more thftn|la . 
mere declaratory decree. At the stageat wfiicli- 
the question of court-fee arises, it is immateriAl 
to consider whether such a relief is superfluous,* 
redundant or useless, or even impossible to be ■ 
granted. Obviously, he has asked for mote ; 
and so long as he does not amend his plaint .anq.. , 
abandon this relief, he can be called upon to p^*.' 
court-fee for the relief asked for. ^ . .. 

In the case noted last the relief' bf 
cancellation of decree had been asked 
for, and the learned Judges, therefoi'^ 
treated it as a suit f 9 r a declaration 
that the decree was void and not bind- : 
ing on the plaintiff, on which a court?, 
fee of Rs. 10 was considered to oe 
sufficient under Art. 17 (3), Sch. A 
Court-fees Act. . . _ 

In this state of authoriues I 
bound to follow the later 
rulings in preference to 5 All_ 3^:-^g^ 

6. Sri Krishna Chandra v. Mahabir J 

All 488=149 1 O 198=55 All 

678 (PB). 
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and to hold that where a plaintiff ex- 
pressly claims the relief of cancella- 
tion such as is contemplated by S. 39, 
Specific Relief Act, the suit is not one 
for a declaratory relief with or without 
consequential relief, and that the relief 
of cancellation is itself a substantial re- 
lief on which ad valorem court -fee un- 
der Art. 1, Sch. 1, is payable. I how- 
ever find nothing: in these cases which 
justifies the view that though the plain- 
tiff does not expressly claim the relief 
of cancellation, but a mere “istiqrar’* 
(declaration or adjudication) an aliena- 
tion evidenced by an instrument is void 
against him and does not affect his 
interest, the relief claimed by him must 
be construed as one for cancellation 
despite his emphatic disclaimer. 

It was argued by the learned Go- 
vernment advocate that if the plaintiff 
makes a specific reference to an ins- 
trument in the relief paragraph of his 
plaint characterising it as void or void- 
able and asks for a declaration that it 
is not binding upon him he must he 
taken to be claiming the relief of can- 
cellation under S. 39, Specific Relief 
Act, inasmuch as he virtually asks for 
the document being adjudged void 
which is the only claim which he need 
make in a suit for cancellation. It is 
pointed out that it is the Court which 
is given the discretion to order that 
the instrument be “delivered up and 
cancelled” whether the plaintiff asks 
for it or not. Reliance is placed 
on the case reported as 1932 A L J 
684 (4), wherein it was observed in re- 
ference to the terms of S. 39, Specific 
Relief Act, and the illustrations ap- 
;pended to it that 

' relief is available even to persons other than 
parties to an instrument and in respect of both 
voifl^’ and voidable instruments. It is equally 
cle^ that a plaintiff need only ask for the in- 
strument to be adjudged void or voidable and 
need mot in express terms ask for it to be deli- 
vered up and cancelled. Even though no relief 
6£ cancellation is asked for, a Court may grant 
cancbllation also. But this does not prevent a 
plaintiff from also asking in express terms a re- 
lief for its being delivered up and cancelled, if he 
feels that having it merely adjudged void or 
voidable would not be adequate for bis purpose. 

I fully accept the correctness of this 
view. The learned Judges did not lay 
down that even where a plaintiff ex- 
pressly states that he does not claim 
cancellation, but only a declaratory re- 
lief contemplated by S. 42, Specific 
Relief Act, the Court should neverthe- 
less treat the suit as one for cancella- 
tion and compel the plaintiff to pay 
enhanced court-fee. The learned Judges 
further observed that: 


A relief to have a registered instrument ad- 
judged void or voidable with the possible result 
of its being delivered up and cancelled and a 
copy of the decree being sent to the Begistration 
Office for a note to be made by the Hegistering 
Officer in his books is much more than a mere 
declaratory relief. It is undoubtedly a substan- 
tial relief of a nature difiering from a declaratory 
one. 

It is argued that, where a plaintiff 
asks for a declaration that on instru- 
ment is void and does not affect his 
interests, the Court may adjudge the 
instrument to be void and order it to 
be delivered up and cancelled and that 
in so far as there is a possibility of 
such a result, the suit should be treat- 
ed as one for cancellation, as laid 
down in the dictum last quoted. I am 
unable to accept this contention be- 
cause if the plaintiff makes it clear in 
the plaint or subsequently by an am- 
endment or by a statement in the na- 
ture of pleadings that his suit is not 
one under S. 39, but under S. 42, there 
is no possibility of the Court oMering 
the instrument to be delivered up .and 
cancelled under S. 39, which is not 
ex hypothesi relied on. I may note 
that in the case before the Full Bench 
the plaintiff had expressly claimed the 
relief of cancellation of a decree, and 
any observations therein made in refer- 
ence to cases in which the relief of 
cancellation is not expressly claimed 
are in the nature of obiter dicta and 
not binding; but I am prepared to ac- 
cept even such dicta, as, it was far 
from the intention of the learned 
Judges to hold that it was open to 
the Court to treat a suit as one under 
S. 39. though in form it could be one 
under S. 42, and though the plaintiff 
maintains and desires that his suit 
should be treated as one for declara- 
tion under S. 42, Specific Relief Act. 

The learned Government Advocate 
seemed to suggest that S. 42, Specific 
Relief Act, merely contemplates cases 
in which a declaration of a right to 
property or to any legal character is 
claimed without reference being made 
to any instrument and that if a docu- 
ment is specifically referred to in rela- 
tion to the plaintiff’s right which. he 
seeks to be declared, the suit ceases to 
be one for a declaration and becomes 
one for cancellation of the instrument. 
This view of S. 42 is refuted by the 
illustrations appended to it and is 
otherwise incorrect. A person’s rights 
may depend upon the validity or in- 
validity of a deed affecting them, and 
It may be impossible to declare his 
right without adjudicating upon the 
validity of such deed. Illustration (c) 
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to S. 42 permits a suit for declaration 
that a certain covenant is void for un- 
certainty. The covenant, assuming it 
to be in writing, must be referred to in 
order to declare that it is void. Simi- 
larly, illustration (d) permits a suit 
for a declaration that an alienation 
made by the holder of a life-interest 
is void against a reversioner. The deed 
by which the alienation was made, must 
of necessity be referred to in granting 
the declaration. In this connexion S. 40, 
Specific Relief Act, which provides for 
partial cancellation, has a material 
bearing. If the argument above re- 
ferred to is correct, the declaration 
amounts to a partial cancellation of the 
instrument by which the property is 
alienated. The declaration which the 
Court can grant in such a case.- is 
that the deed is void, except as re- 
gards the life-interest of the alienor. 
If the argument noted above is correct, 
the relief amounts to a partial cancella- 
tion of the deed and to that extent 
the suit is not one for declaration. 
The same is the case with Illustra- 
tion (e^ Illustration (f) permits a suit 
for a declaration that an adoption is 
invalid. If the adoption is evidenced by 
a registered instrument, such a suit — 
if the argument in question is correct — 
will be one for cancellation and cease 
to be a suit for declaration. I am 
clearly of opinion that it is permissible 
for a plaintiff to obtain a declaration 
under S. 42, Specific Relief Act, that 
a certain instrument is void against 
him and docs not affect his rights. 

It seems to me clear that the scope 
of S. 39, Specific Relief Act, is distinct 
from that of a suit under S. 42 of that 
Act. If the plaintiff desires the can- 
cellation of an instrument he asks for 
its complete annulment, and if the 
Court grants such relief, the instru- 
ment ceases to be a subsisting deed. 
It is delivered up and cancelled. A 
note is to be made in the Registration 
Office that it has been annulled. When 
a deed is cancelled, everything which is 
done by the executant thereof is un- 
done by the Court. For all practical 

purposes the contents of the deed whol- 
ly or in part are. so to say, effaced. 
If the plaintiff seeks such a relief, the 
suit is one under S. 39* Specific Relief 
Act. But the plaintiff may not be ad- 
vised to seek a relief of such a drastic 
character, and it nrnay be enough for 
his purposes to seek, the ^ ^ 

limiited nature described in o. 42. i ne 
object of such a relief is to obtain a 
recognition of the plaintiffs right to 
property, and the void or voidable clia- 


racter of an instrument comes under 
consideration incidentally for determin- 
ing the plaintiff’s ri^ht. In taking such 
a course the plaintiff foregoes all the 
advantages conferred by the relief of 
cancellation and subjects himself to 
certain limitations imposed by S. 42. 
It should be noted that S. 39, Specific 
Relief Act, does not in terms provide 
that, where a plaintiff is able to claim 
a further relief, the Court shall not 
grant the adjudication claimed by him. 
Cases are easily conceivable in which 
a plaintiff may claim a relief of can- 
cellation and may not claim any other 
relief, though he may be able to do 
so. S. 39, does not expressly provide, 
as is done by S. 42, that his suit 
should, on that account, be dismissed. 
A plaintiff may obtain the cancellation 
of an instrument which he establishes 
to be forged, and may not claim any 
relief of injunction restraining the de- 
fendant from enforcing his supposed 
rights thereunder. Of course the relief 
being discretionary, the Court may not 
grant the relief of cancellation in the 
circumstances of a given case. It may 
also be that a plaintiff omitting to 
claim a further relief may be subse- 
quently barred by O. 2, R. 2, Civil 
P. C. These are however matters be- 
yond the purview of S. 39, which itself 
does not compel a plaintiff to seek a 
further relief. On the other hand, sec- 
tion 42, Specific Relief Act, entitles a 
plaintiff to ask for a comparatively 
limited relief, namely, that an instru- 
ment is void against him and does not 
affect his interests. Such a relief, if 
granted, has not the effect of com- 
pletely annulling the document wholly 
or in part. The plaintiff merely s^-. 
guards his rights. The instrument %y|ll 
subsist and be effectiv^e for all pur-, 
poses other than those declared by.the . 
decree. In certain cases, besides claim- 
ing a declaratory relief, the plaintiff 
is in a position to claim also the rehef 
of cancellation or the setting aside pf 
a deed. In such cases, the suit m^y 
be liable to be dismissed. 

Tliat the relief that a certain sale js 
void against the plaintiff and does not 
affect his rights is not a relief of can- 
cellation. but only a declaratory relief 

has been held by their Lordships ^ 
the Privy Council in 25 Cal 179 (70, 
where their Lordships observed as fol- 
lows: , j*. 

Then the learned Judge bolds that the su 
barred by Art. 12, Limitation Act, because it is, 
or ought to be, one to set aside the sale o 
October 1884. But the s uit is founded 

7. Moti Lai v. Karrabuldin, (1898) 26 Oal 17 — 

24 I A 170=7 Sat 222 (PO). 
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'fact that prior to that sale a valid sale of the 
-same interests had been made to Masih and 
that Moti took nothing because nothing was left 
to pass to him. The sale is not set aside but is 
iound not to affect the rights of the plaintiff 
derived from Masih. The sale does not purport 
to pass the rights of Masih or of the plaintiff, 
but those of the mortgagee Agha and the mort- 
gagors Yusuf and Kasim, against whom Masih 
-established his prior rights. Between setting 
aside a sale and holding that the plaintiff’s 
rights are not affected by it there is a wide 
difference. 

In this passage their Lordships have 
clearly brought out the essential dis- 
tinction between the cancellation or 
setting aside of a sale and the declara- 
tion that it does not affect the plain- 
tiff’s interests. Where the relief of de- 
claration is granted, the sale is not 
set aside. It may or may not convey 
the interests of the person making it. 
If the person making it has no interest 
to transfer, no interest is conveyed to 
the transferee. All that the plaintiff 
prays for, and the Court declares, is 
that the plaintiff’s interest is not there- 
by conveyed .or in any way, affected. 
Applying this dictum to the case before 
us, the plaintiff merely seeks a deco- 
ration that the deeds impugned by him 
•do not convey or affect the interest of 
the plaintiff or the joint family, of 
which he is a member. He does not 
go further and ask the Court to annul 
the deed. It is still open to the trans- 
feree to rely upon it against the exe- 
cutant thereof for a personal relief 
against him. 

" Where a plaint is not ambiguous or 
equivocal and the plaintiff expressly 
claims the relief of cancellation of an 
instrument, or on a proper construc- 
tion of the plaint as a whole, the Cou^ 
Arives at a conclusion that the suit 
is one for cancellation, and the plain- 
.‘tiff sticks to the allegation contained 
'therein, no question can arise and 
ebuft-fee for cancellaton must be paid. 
■ Such was the case in 1935 A L J 133 (3), 
decided by a Division Bench of which 
I was a member. I adhere to the view 
taken by me in that case. 

It seems to be an unheard of pro- 
cedure that the Court should force 
♦ upon a plaintiff a frame of the suit 
which he is not willing to adopt. If 
the allegations contained in his plaint 
arc such as to make it possible to hold 
that the suit is one for a declaration, the 
plaintiff is entitled to have It treated 
as such. If necessary, the Court should 
direct the plaintiff so to amend it as 
to leave no doubt that the suit is one 
for declaration. After a plaintiff has 
declared unequivocally, by amendment 
I or otherwise, tliat he desires no more 


than a declaratory relief of the nature 
described in S. 42, the Court must 
proceed on that footing for all pur- 
poses ' of court-fee, leaving the 
plaintiff to take the consequences of 
his own action in deliberately institut- 
ing a declaratory suit where a suit 
for cancellation would have been more 
appropriate. If the question arises in 
the trial Court, the plaintiff is entitled 
to make it clear by his pleadings what 
the nature of his suit is. If the ques- 
tion arises in a Court of appeal, the 
position is not different in cases of 
ambiguously worded plaints. Considera- 
tion of the frame of the suit for the 
purposes of court-fee and that for the 
purposes of decision of the suit must 
be kept severely apart. If the plaintiff 
says that he deliberately limits his re- 
lief to declaration, no impediment 
should be thrown in his way fotr that 
purpose. When the Court comes to 
consider the merits of the case, it must 
pin down the plaintiff to his choice; 
and if he has made an error in that 
respect, he must take the consequences. 
But in determining the court-fee pay- 
able, the Court should no-t allow its 
mind to be influenced by the conse- 
quences which might, in its opinion, 
follow from the plaintiff’s action. Nor 
should the Court be influenced by the 
consideration that the plaintiff is ac- 
tuated by motives of economy and is 
evading payment of court-fee by not 
suing for cancellation and suing only 
for a declaration. It is perfectly legi- 
timate for the plaintiff to avoid the 
payment of higher court-fee by so 
framing his suit as to diminish his 
liability in that respect. 

Section 6, Court-fees Act, cannot 
subject a plaintiff to liability to pay 
court-fee for a relief which he does not 
ask for. If he claims both the reliefs 
of declaration and cancellation as he 
may in certain cases, he must pay for 
both; but where, on the construction 
of his plaint in the light of his aver- 
ment, the Court comes to the conclu- 
sion that the plaintiff claims a decla- 
ratory relief and not cancellation of 
an instrument, there is nothing in sec- 
tion 6, which justifies a demand for 
two fees. 

4 

I have already referred to the sub- 
stance of the plaintiff’s claim as laid in 
the plaint, and it is, at least possible 
to construe it as a suit for declaration. 
In answering the second question I 
sliall have the occasion to go further 
and hold that it is a suit for declara- 
tion; but ill answering the first. Icon- 
tent myself with holding that it is, at - 
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least, consistent with the hypothesis 
that it is a suit for declaration. The 
plaintiff’s counsel stated before us that 
his suit is one for declaration and 
should be treated as such, and that he 
will take all the consequences result- 
ing from that frame of the suit. It 
was treated as a suit for declaration 
in both the Courts below. In these 
circumstances, it is not open to us to 
treat the suit as one for cancellation — 
a relief which the plaintiff disclaims. 
This view is supported by a number 
of decisions of this Court. In 1931 All 
369 (2), decided by a Bench of which 
King, J., was a member, the same view 
was taken. It should be noticed that 
in 1932 A L J 684 (4), the judgment 
of the Full Bench case was delivered 
by King, J. In 1932 All 560 (8), de- 
cided by a Division Bench of this Court 
of which my brother Bennet was a 
member, it was held that, for the 
purposes of determination of the court- 
fee. actual relief asked for should be 
looked into, and it is entirely besides 
the consideration of the Court whether 
the suit is likely or not to fail because 
the plaintiff did not ask for a conse- 
quential relief. In 1933 All 350 (9), 
observations to the same effect were 
made. It was a case of a decree; but 
the actual decision did not rest on 
that ground. In 1934 All 56 (10), de- 
cided by a Bench of this Court of 
which my brother Rachhpal Singh and 
myself were the members, the same 
view was taken. 

My view finds support from the 
latest Full Bench case, 1933 A L J 
673 (6). The learned Chief Justice, who 
delivered the judgment of the Full 
Bench, observed as follows: 

Obviously the Full Bench 1932 A L J C84 (4) 
did not intend to lay down that where the plain- 
tifi deliberately omits to claim a consequential 
relief and contents himself with claiming a more 
declaratory decree, the Court can call upon him 
to pay the court fee on the consequential relief, 
which he should have claimed although he hag 
omitted to do so. What was held was that if the 
plaintiff does not ask for a mere declaratory de- 
cree, but also asks for a relief which he calls 
‘consequential’ relief, the mere fact that ho 
calls it so would not prevent the Op^rt from de- 
manding full court-fee. if in reality the addi- 
tional relief claimed was a substantial relief and , 
not a more consequential relief; we do not think 
that the observation was intended to go further 

than this. , , t 

For the reasons stated above, lans- 

w-er the first que stion in the negative 

8, Brij Go^ V. Suraj Karan, 1932 All 660=141 

9 . Lakshmi Narain Rai v. Dip Narain Rai. 1933 

All 350=148 I C 152=65 All 274. 

10 Abdul Samd Khan v. Anjuman Islamia. 

^ Gorakhpur. 1934 All 56=149 I C 802. 


and hold that it is not- open' to the'^ 
Court to treat the suit as one for can- 
cellation contra^ to the assertion of 
the plaintiff which is not inconsistent 
with the substance of the plaint. 

The second question depends upon 
the right construction of the plaint, 
which should be considered as a whole. 

In my opinion, the relief clain^d by 
the plaintiff is a declaration of his right 
to the property transferred by the third 
defendant, and that the transfers evi-' 
denced by the sale-deeds executed by 
the latter did not affect the plaintiff’s 
rights or the rights of the joint family, 
of which he is a member. The plaintiff 
intended to claim a relief of declara- 
tion and no more, and he expressed his 
intention in words which did not take 
the case out of the category of decla- 
ratory suits. He could not avoid refer- 
ence to the sale-deeds in asking for 
the declaration of his right, and a 
mere reference to the sale-deeds cannot 
make the suit otherwise than one for 
declaration. I have already referred to 
the illustrations to S. 42, which clearly 
contemplate a relief couched in terms 
employed by the plaintiff in this case. 

If the plaintiff had made no reference 
to the “sale-deeds” in the relief para- 
graph of the plaint and had mentioned 
only the “sales” which are detailed in 
the body of the plaint, there would 
have been no substantial difference. It 
cannot be the law tliat, if the plaintiff 
avoids a reference to the deed in the 
last paragraph of the plaint, but 
tacks it in the earlier parts of it, ;the 
suit is one for declaration otherwise it is . 
a suit for cancellation. If such be the 
law. it can be very easily circumvented. . 
The plaintiff can make every neces- . 
sary allegation in the earlier paragraph 'V 
of the plaint and so word the relief s..-< 
as to avoid pointed reference to the , 
deed itself. I hold that the court-fee 
of Rs. 10, for each of the two reliefs' ■ 
claimed by the plaintiff was sufficient* . 
under Art. 17 (3), Sch. 2, Court-fee^i- : 
Act, and that ad valorem court-fe^pJ 
on the value of the subject-matter 
not the proper court-fee. ' ^ 

Rachhpal Singh, J. — The two . 

tions which are referred to the Full. •, 
Bench are: 

(1) Where a plaiat is so worded as to disclose 
a suit falling either under S, 39 or S, 42, Speoific • 
Relief Act, is it open to a Court to treat the suit 
as one falling within the purview of ' ' 

Specific Relief Act, if the plaintiff desires * 

construed as one under S. 42, Specific K® 

Act? (2) Whether the court-fee 
plaint and the memorandum of ad 

lower appellate Court in this case of 

valorem on the value of the subject-mat » 


I. 
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Rs. 10 only under Art. 17 (iii), Sch. 2, Court-fees 
Act ? 

In the opinion of the learned Judges 
who referred this case to a Full Bench, 
there api>eared to be some divergence 
of opinion as regards the construction 
to be placed on the earlier Full Bench 
rulings in 1932 A L J 684 (4) and 1933 
A L J 673 (6), which was indicated 
by the judgment in 1935 A L J 133 (3). 

Section 7, sub-Cl. (4) (c). Court -fees 
Act, enacts that in suits to obtain a 
declaratory decree or order where con-r 
sequential relief is prayed, the court- 
fee shall be paid according to the 
amount ^ at which the relief sought is 
valued in the plaint or memorandum 
of appeal. And for this purpose it is 
enjoined that in such a suit the plain- 
tiff shall state the amount at which 
he values the relief sought. Art. 17, 
Cl. (3), Sch. 2, prescribes that a court- 
fee of Rs. 10 shall be paid in suits which 
are instituted to obtain a declaratory 
decree where no consequential relief is 
prayed for. 

Section 6, Court-fees Act, enacts 
that : 

Except in the Courts hereinbefore mentioned, 
no document of any of the kinds specified as 
chargeable in Schs. 1 or 2 to this Act annexed 
shall be filed, exhibited or recorded in any Court 
of justice, or shall be received or furnished by 
any public officer, unless in respect of such 
document, there be paid a fee of an amount not 
less than that indicated by either of the said 
schedules as the proper fee for such document. 

It will be seen that the section im- 
poses a duty on Courts to see that 
no document which is chargeable with 
ccmrt-fee under the Schs. 1 and 2, 
Court-fees Act, is received or issued 
unless the requisite court-fee has been 
.paid. 

Now, when a plaint in which a de- 
claratory relief is asked for is presented 
to a Court, it has to decide whether 
the case is one in which a plaintiff 
seelcs to obtain a decree or order where 
a .consequential relief is prayed or is 
case one where he seeks a mere 
declaratory decree without praying for 
a 'consequential relief ? If the case 
appears to be one in which the conse- 
quential relief is prayed, then, the 
court-fee payable will be ad valorem on 
the amount at which the relief sought 
is valued in the plaint or memorandum 
of the appeal in accordance with the 
provisions of S. 7, sub-Cl. (4) (c), 
Court-fees Act. On the other hand 
where the plaint or the memorandum 
of appeal shows that the plaintiff seeks 
to obtain a declaratory decree with no 
consequential relief then the court-fee 
will be Rs. 10 with reference to the 


provisions of Art. 17, Cl. (3), Schi 2, 
Com-t-fees Act. When a plaint is pre- 
sented to a Court in which a declara- 
tory relief is sought the first thing: 
which it has to decide is whether the 
court-fee paid is sufficient. In order 
to decide this question the Court must 
look into the allegations made in the 
plaint and for the purpose of deciding 
the question of sufficiency or otherwise 
of the court-fee paid, it will be as- 
sumed that the allegations made in 
the plaint are correct. The Court at 
that stage is not entitled to go into 
the question of truth or falsity of the 
case set up by the plaintiff. In 1933 
All 350 (9), a Bench of two learned 
Judges of this Court observed that: 

Question of court-fee must be decided on the> 
plaint and the decision is not affected by the 
question whether the suit is maintainable under 
S. 42, Specific Relief Act, or by any action subse- 
quently taken by the plaintiff to obtain an in- 
junction otherwise than by amendment of the 
plaint. 

In 87 I C 660 (11), it was remarked 
that: 

The determination of the category to which a. 
suit belongs must depend upon the relief which, 
the plaintiff prays for because court-fees must be 
determined with reference to the prayer con- 
tained in the plaint. The Court must ascer- 
tain what the plaintiff actually asks for in his 
plaint and must not speculate what may be the 
ulterior effect of his success. 

It appears to me that it is a well 
settled rule of law now that Courts 
have ample power to decide on aver-» 
ments in the plaint whether the re- 
medy for consequential relief has been 
sought. A plaint may on the face of 
It show that the plaintiff is only seek- 
ing to obtain a declaratory decree with- 
out asking for any consequential relief. 
But the substance of the plaint may 
demonstrate that as a matter of 'fact 
he is asking not only for a mere de- 
claration, but for consequential relief 
as well. The Court will look to the 
substance and not merely to the form 
of the plaint. It is now further well 
settled that if the plaint shows tliat 
a plaintiff is asking not only for a mere 

.. f r a consequen- 

tial relief, then, he must pay ad valo- 
rem court-fee. In 1932 A L J 684 (4) 
the Full Bench made the following ob- 
servations : 


The Court has to see what is the nature of the- 
suit and of the reliefs claimed, having regard ta 
the provisions of S. 7, Court-fees Act. If a sub- 
stantive relief is claimed though clothed in the 
<3e°la»^atory decree with a consequential 
relief, the CouH; is entitled to see what is the 
real nature of the relief, and if satisfied that it is 
not^^er^o^equential relief, but a substan- 

11. Venkata Ramani Iver v • 

Iyer. 1925 Mad 7lS=87 I c‘ 
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i bive relief, it can demand the proper court-fee on 
' that relief irrespective of the arbitrary valuation 
put by the plaintiff in the plaint on the osten- 
Isible consequential relief. 

I have no doubt that a Court has 
ample power to decide, for the pur- 
pose of determining the court-fee to 
be paid, whether in substance a plaint 
is one in which: (1) a mere declaratory 
relief is claimed, or (2) declaratory 
relief combined with a consequential re- 
lief is claimed, or (3) declaratory re- 
lief plus substantive relief is claimed. 

The next question which we have to 
consider is whether a Court can insist 
that a plaintiff should frame his suit 
in such a manner so as to include a 
prayer for a consequential relief. On 
the decision of this question would de- 
pend the answer to be given to the 
hrst question referred to the Full 
Bench. In 39 Cal 704 (12), Sir 

Lawrence Jenkins, C. J., delivering the 
judgment of the Full Bench observed: 

It is a common fashion to attempt an evasion 
of court-fees by casting the prayers of the plaint 
into a declaratory shape. Where the evasion is 
■successful, it cannot be touched, but the devise 

does not merit encouragement or favour. 

In 87 I C 660 (11), the learned Judge 
of the Madras High Court held that. 

Where a plaintiff is bound to ask both for a 
declaration and the setting aside of a document 
but prays merely for declaration, the suit must 
be treated for purposes of court-fee as one for a 
declaration. It is not for the Court to say that 
the plaintiff should have framed his plaint differ- 
ently and that if he had done so a higher court- 
fee would have been payable and that, therefore 
the plaint before the Court should be treated as 
containing a prayer which it does not 
contain. If a plaintiff contents 
asking for a declaration, where he ought to ask 
for a declaration and consequential relief, the 
suit is liable to be dismissed nob by reason of the 
improper valuation of the suit, but .L 

infringes the provisions of S, 42, Specific Belief 

110 I C 752 (13). a Bench of 

two learned Judges of the Madras 

Hieh Court held that: 

In the case of an enactment for revenue pur- 

noses such as the Court-fees Act. it cannot be 

-Fnid that it is not open to parties to avail them- 
le ves of any camouflage that the law allows or 
roe^norforbid for escaping liability for court- 

80 I C 544 (14), a Bench of two 
learned Judges of the Patna High 

^Tlirqu^isUoi^of court-fee 

iu: s :fu ‘t« 

12. Deokali Koer v. Keder Nath, (1912) 89 Cal 

lS.^Parhurul%^mu.a v^AJiyarurnaklcauath 

14. Th^kur^Narayln Singh v. Dddar Ali Khan. 
1925 Pat 210=80 I C 644—3 Pat 9 a5. 
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the plaintiff has really asked for a consequential 
relief, though he has tried to conceal it by cast- 
ing the reliefs in a particular form, it is not open 
to the Court to say that the plaintiff should 
have asked for a consequential relief and should 
have paid the proper court-fee as in such a suit, 
the plaintiff is entitled to have the case made 
by him in the plaint tried by the Court, although 
he takes the risk that if it is subsequently found 
that he could have asked for a consequential tfe- 
lief, his suit is liable to be dismissed. 

In 1931 All 369 (2), a Bench of two 
learned Judges of this Court held that: 

The question of court-fee must be decided on 
the plaint and the decision is not affected by the 
question whether the suit is maintainable under 
S. 42 or by any action subsequently taken by the 
plaintiff to obtain an injunction otherwise than 
by amendment of the plaint. 

In 1932 All 316 (15). it was hold 
that : 

The question of court-fees must bo decided 
with reference to the plaint as it is and not as 
it ought to have been. If, having regard to the 
nature of his claim, plaintiff ought to have 
claimed consequential relief and has not done so, 
his suit might fall under the proviso to S. 42, 
Specific Relief Act; but the Court cannot say 
that the plaintiff should have claimed conse- 
quential relief and nob having done so, he should 
be deemed to have claimed the consequential 
relief and was therefore liable to pay an ad 
valorem court-fee on the consequential relief. • 

In 1935 A L J 133 (3), we find the 

following observations: •• 

If a plaintiff deliberately prays for a more de- 
claration that an instrument is void and if the 
circumst&QCOS of tho case aro such that the docu* 
ment can be completely annulled, he is, at least, 
“able” to have the instrument adjudged void, 
which implies that a copy of the decree annulling 
it shall be sent to the Registration Office for a 
note to be made on the copy therein retained, so. 
that anyone searching and inspecting the Be- 
cistration Office may at once find out that the 
document, though subsisting at one time, w^s 
subsequently annulled. In such a case hw shit 
may be dismissed, being barred by the proviso io 
S 42. Specific Relief Act. But, for all purposes 
of cour^fee. it is not open to a Court to say th^t 
the plaintiff must be taken to have done ^hat. 
he should have done, though he persists in say-, 
ing that he does not sue for cancellation. ' 

In 1933 A L J 673 (6), my Lord 
the Chief Justice who delivered tWe 
judgment of tlie Full Bench, made 

following observations: 

The learned Advocate for the respondents ‘has 

relied strongly on a passage in 1932 A. J- 
(4). at p. 690 where it was remarked that Jf .a 
substantive relief is claimed though clothed.wi 
the garb of a declaratory decree with a conse- 
quential relief, the Court is entitled to see w^^ 
is the real nature of the relief and if satisfied 
that it is not a mere consequential relief but- A 
substantive relief, it can demand the pro^t 
court fee on that relief, irrespective of the arbu- 

rary valuation put by the plaintiff ^hvi- 

on the oste nsible consequential relief. 

15. Mohammad Ismail v. Liyaqat Husain, 193^ 
All 316=140 I C 191. 
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ously, the Pull Bench did not intend to lay down 
that where the plaintiff deliberately omits to 
claim a consequential relief and contents himself 
with claiming a mere declaratory decree, the 
Court can call upon him to pay court-fees on the 
consequential relief, which he should have 
claimed although he has omitted to do so. What 
was held was that if the plaintiff does not ask 
for a mere declaratory decree but also asks for a 
relief which he calls “consequential” relief, the 
mere fact that he calls it so would not prevent 
the Court from demanding full court-fee, if in 
reality the additional relief claimed was a sub- 
stantive relief and not a mere consequential re- 
lief. We do not think that the observation was 
intended to go further than this. 

A perusal of the above-mentioned 
cases makes it abundantly clear that 
it is perfectly open to a plaintiff to 
frame his suit in such a manner so 
as to avoid a prayer for a consequen- 
tial relief. S. 42, Specific Relief Act, 
enacts that: 

Any person entitled to any legal character, or 
to any right as to any property, may institute a 
suit against any person denying, or interested to 
deny, his title to such character or right, and 
the Court may in its discretion make therein a 
declaration that he is so entitled, and the plain- 
tiff need not in such suit ask for any further 
relief; provided that no Court shall make any 
such declaration where the plaintiff, being able 
to seek further relief than a mere declaration of 
title, omits to do so. 

It appears to me that at the time 
when the question as regards the suf- 
ficiency or otherwise of the court-fee 
paid arises, the Court is 'fully compe- 
tent to find out as to whether or not 
any consequential relief has been claim- 
, ed in reality. If it finds that conse- 
quential relief has been claimed then 
certainly the plaintiff will be liable for 
payment of ad valorem court-fee. But 
■if, on the other hand, the plaintiff deli- 
berately takes care not to ask for a 
consequential relief then it is not the 
• function of the Court to insist that 
the consequential relief should have 
,l^en asked. Where consequential re- 
jjef' has been deliberately omitted, it 
. would be wrong to say that a plaintiff 
should be deemed to have asked for 
that relief when he studiously refrains 
from asking it. It may be that later 
on the Court may come to the con- 
clusion that it was a case in which 
a further relief tlian a mere declara- 
tion of title should have been asked. 

■ In that case the penalty is provided 
for by the proviso of S. 42. Specific 
Relief Act, which enacts that the Court 
may refuse to make a declaration. 
Whenever there is a case of this des- 
cription it is always oi>en to the Court 
to throw out the suit on the ground 
that “further relief than a mere de- 
claration of title should have been ask- 


ed for.” A large number of defective 
suits are instituted but. there is no 
law under which the 'duty of giving 
advice to a party instituting the suit 
has been imposed upon the Courts. 
A plaintiff putting forward a defec- 
tive plaint does so at his own risk. 
I think that the correct view is that 
when a plaint is filed then what the 
Court has to see is whether it is a 
suit in which the plaintiff asks for a 
mere declaration without any conse- 
quential relief or whether he asks for 
a declaration with consequential relief. 
In the first case the Court cannot com- 
pel the plaintiff to pay more than 
Rs. 10 even if it is of opinion that 
the suit is defective because no conse- 
quential relief has been asked for. The 
Court is under the law bound to re- 
ceive the plaint. The powers of a Court 
not to receive documents are definjed 
in S. 6, Court-fees Act. If a plaint 
deliberately avoids any reference to 
consequential relief, then I do not see 
how having regard to the provisions 
of S. 6, Court-fees Act, the Court can 
refuse to admit the plaint. Under sec- 
tion 6, Court-fees Act, the Courts are 
enjoined among other things not to 
receive document insufficiently stamped. 
When a plaint in a declaratory suit 
is presented the Court has only to 
see whether in substance the plaint is 
one on which an ad valorem court-fee 
has to be paid or only a duty 6f 
Rs. 10. The Court is under no obli- 
gation to insist on giving advice to 
the plaintiff presenting the plaint that 
he should amend his plaint so as to 
pray for a consequential relief. I fur- 
ther apprehend that the Court has no 
pow-er to do so. The power of Courts 
m the matter of the rejection of plaints 
are governed by R. 11, O. 7, Civil 
P. C. If it appears that the plaintiff’s 
valuation is fictitious it can compel him 
to make it correct, and on failure to 
do so. It can reject it. In considering 
the question of sufficiency or otherwise 
of the court-fee to be paid, the Court 
IS to confine its attention strictly to 
the provisions of the Court-fees Act, 
^rid there is no need to refer to the 
provisions of any other Act. 


i nc uiiportanc question 
ration is whether the two 
rulings reported in 1932 
(4j and in 1933 A L J 673 
a contrary proposition. In 
they do not. I will first 
Full Bench ruling in 1932 
(4). That was a suit in 
was a clear prayer for the 
of an instrument and for 


Full Bench 

A L J 684 

(6) lay down 
niy opinion 
take up the 
A L J 684 
which there 
cancellation 
the cancel- 
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lation of a compromise and decree and 
therefore S. 39, Specific Relief Act, was 
clearly applicable. In that case the 
plaintiff also claimed a substantive re- 
lief though clothed in a garb of de- 
claratory decree with a consequential 
relief. Two points were decided by that 
Full Bench ruling. One was that where 
a suit was for cancellation of an in- 
strument under S. 39, Specific Relief 
Act, the relief was not a declaratory 
one and it fell neither under S. 7 (4) 
(c) nor under Sch. 2, Art. 17 (3) but 
under the residuary Article, Sch, 1, 
Art. 1. The other was that the Court 
was entitled to see what was the na- 
ture of the relief and if satisfied tliat 
it was not a mere consequential re- 
lief but a substantive relief, it can de- 
mand the proper court-fee on that 
relief irrespective of the arbitrary va- 
luation put by the plaintiff in the plaint 
on the ostensible coDsequential relief. 
The question as to whether the Court 
could compel a plaintiff to sue for con- 
sequential relief when he had delibe- 
rately refrained from doing so was not 
before the Full Bench for considera- 
tion. On the other hand, from a peru- 
sal of the referring order in that case 
it would appear tliat it was one in 
which the frame of the suit included 
a prayer for consequential relief. This 
will appear from the following obser- 
vations on p. 686 where it was re- 
marked: 

Tbo appellant has relied upon 1931 All. 369 (2). 
But this ruling does not help him, as in that 
cajie tbo plaintifi sued for a mere declaration 
that a decree was not binding upon him and he 
deliberately omitted a prayer for cancellation of 
the decree. In the present case there is an ex- 
press prayer for the cancellation of the decree: 
so the ruling has no application. 

This being so I am unable, to hold 
that the Full Bench ruling in 1932 A T J 
684 (4) is an authority for holding that 
even though the plaintiff ^ deliberately 
avoids seeking consequeivtial relief lie 
can nevertheless be compelled to add 
a prayer for a consequential relief so 
as to make him liable for payment 
of a higher court-fee. It appears to 
me that while a Court has full power 
to decide whether consequential relief 
has been sought by the plaintiff, it 
caiiiiol compel tlie to sxipcrcidd 

a prayer for consequential relief when 
he has not in fact asked for such a 
relief. 1 might state here that m this 
Full Bench case there arc observations 
that a relief to liave a registered in- 
strument adjudged void or voidable 
with the possible result of its beuig 
delivered up and cancelled and 
a copy of the decree being 
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sent to the registration office for a note 
to be made by the registering officer 
in his book, is much more than a mere 
declaratory relief and that it is a sub- 
stantial relief: see 1933 A L J 673 (6). 
It appears to me however that the re- 
marks made on this point in 1932 A 
L J 684 (4) are obiter dicta and are 
not binding on us. The reason is very 
obvious. It is important to bear in 
mind that the questions which were re- 
ferred to a Full Bench in 1932 A L J 
684 (4) were only these: 

1. What provisions of the Court-fees Act deter- 
mine the court-fee payable in respect of relief 
No. 1, i. e. that the mortgage deed in suit may 
be declared void and ineffectual as against the 
plaintiff and that it may be cancelled? 

2. What provisions of the Court-fees Act deter- 
mine the court-fee payable in respect of relief 
No. 2, i. e., that the specified compromise and 
decree may be cancelled. 

Answers given by the Full Bench 
to these two questions were as fol- 
low's: (1) Relief No. 1 is governed by 
Sch. 1, Art. 1. (2) Relief No. 2 is a 
consolidated relief (and not a disting- 
uished relief) and it also falls under 
Sch. 1, Art. 1. These w'-ere the only 
two points decided by the Full Bench 
in 1932 A L J 684 (4). The Full Bench 
was not called upon to decide the 
question as to whether a plaintiff who 
asks for a mere declaratory decree 
without consequential relief can be 
compelled to add a p-rayer for that 
consequential relief. This will be clear 
from the observations made by my 
Lord the Chief Justice in 1933 A L J 
673 (6). where it w'as observed: 

Obviously, the Full Bench did not intend to 
lay down that where the plaintifi deliberately 
omits to claim a consequential relief and con- 
tents himself with claiming a mere declaratory 
decree, the Court can call upon him to pay 
court-fees on the consequential relief, which .he 
should have claimed although he has omitted to 
do so. What was hold was that if the plaintiff 
does not ask for a mere declaratory decree but 
also asks for a relief which he calls “consequen.- 
tial" relief, the more fact that he calls So 
would not prevent the Court from demanding ' 
full court-fee, if in reality the additional reliql 
claimed was a substantive relief and not mero 
consequential relief. Wo do not think that the. 
observation was intended to go further than this. 

It therefore appears to me that the 
observations in 1932 A L J 684 (4) that 
in every case w'here the relief to liaye 
a registered instrument adjudged void 
or voidable is claimed, then it amounts 
to more than a mere declaratory relief , 
are obiter dicta. The question whether 
a plaintiff is asking for a mere decla- 
ratory decree without consequential re- 
lief or asks for a decree with conse- 
quential relief wiM depend on the al- 
legations made in the plaint in each 
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case and no general rule can be laid 
down which would cover all cases. 

For the reasons given above, I would 
answer* the two questions referred to 
the Full Bench as follows: Answer to 
question No. 1: It is not open to a 
Court to treat the suit as one fall- 
ing within the purview of S. 39, Spe- 
cific Relief Act, if the plaintiff desires 
it to be construed as one under sec- 
tion 42, Specific Relief Act. The plain- 
tiff is at liberty to construe a suit as 
one under S. 42, Specific Relief Act. 
If on a perusal of the plaint the Court 
considers that it is one in which fur- 
ther relief should have been asked for, 
then it will refuse to grant a declara- 
tion. Answer to question No. 2: Where 
the plaintiff deliberately seeks the re- 
lief of declaration and further delibe- 
rately avoids claiming consequential re- 
lief, such as the cancellation of an in- 
strument, the court -fee on the plaint 
and the memorandum of appeal in the 
lower appellate Court should be Rupees 
10 only in each Court under Art. 17 
(3), Sch. 2, Court-fees Act, and not 
ad valorem court-fee on the value of 
the subject-matter. 

Bennet, J. — This is a reference in 
regard to the court-fee paid by the 
plaintiff in the trial Court and as ap- 
pellant in first appeal. The plaint sets 
out that the plaintiff Is a minor and 
that plaintiff and his brother Komal 
formed a joint Hindu family owning four 
houses left by their father, and Ko- 
mal executed two sale deeds of his 
half share in two houses without le- 
gal necessity, but that plaintiff is in 
possession of the houses. A declaratory 
court-fee of Rs. 20 was paid. The re- 
lief asked was: 

(a) It may be declared that by virtue of the 
.purchases made under the sale deed'dated 24th 
October 1931, in favour of defendant 1, and 
- under the sale deed dated 21st October 1931, in 
'favour of defendant 2, which are null and void 
Vnd ineQectual against tbe plaintiS and 'the 
joint family property, defendants 1 and 2 did 
not acquire any right to any part of the houses 
'•mentioned below. 

The question raised is whether the 
plaint comes under Court-fees Act, 
Sch. 2, Art. 17 (3) as a plaint “to 
. .obtain a declaratory decree where no 
. consequential relief is prayed” or whe- 
ther it comes under the residuary Arti- 
• cle. Art. 1 Sch. 1, plaint ”not other- 
wise provided for in this Act.'* In the 
.former case a fee of Rs. 10 is suffi- 
cient for each declaration. In the lat- 
ter case an ad valorem court-fee must 
be paid on the value of the subject- 
matter. 

Two issues were framed by the re- 


ferring • order : (1) Where a plaint is 
so worded as to disclose a suit fall- 
ing either under section 39 or 
section 42 of the Specific Relief 
Act, is it open to a Court to treat 
the suit as one falling within the pur- 
view of S. 39, Specific Relief Act, if 
the plaintiff desires it to be construed 
as one under S. 42, Specific Relief Act? 
(2) Whether the court-fee payable on 
the plaint and the memorandum of ap- 
peal in the lower appellate Court in 
this case should be ad valorem on the 
value of the subject-matter, of Rupees 
10 only under Art. 17 (3), Sch. 2, 
Court-fees Act ? 

The questions which have been argu- 
ed concern the construction of sections 
39 and 42, Specific Relief Act, and 
how far this present Bench of three 
Judges is bound "by the recent Full 
Bench rulings of five Judges in 1932 
A L J 684 (4) and of three Judges 
in 1933 A L J 673 (6). In the for- 
mer case the first question referred 
was: 

What provisioDS of the Court-fees Act deter- 
mine the court-fee payable in respect of relief 
No. 1, i. e., that the mortgage deed in suit may 
be declared void and inefiectual as against the 
plaintiffs, and that it may be cancelled ? 

On p. 688 an earlier Full Bench 
ruling of five Judges was considered, 
5 All 331 (5) and was overruled in 
the following words: 

The report of the case is very brief and the 
judgment is also very short. The original plaint 
in the vernacula^r is not available in this Court. 
If the learned Judges meant to lay down that a 
suit for cancellation of an instrument under the 
provisions of S. 39, Specific Relief Act, was a 
mete declaratory suit under Sch. 2, Art. 17 (iii), 
then with great respect we are unable to agree 
with that view. The only reported cases brought 
to our notice in which this ruling has been 
followed are 1889 A. W. N. 124 (16) and 1 O. 0. 
123 (17). We may point out that the Full 
Bench ruling has been expressly dissented from 
by some of the other High Courts, vide 23 Mad. 
490 (18), 29 Bom. 207 (19) and 3 P. L. J. 194 
( 20 ). 

The ruling then proceeds to set out 
the two sections, 42 and 39, Specific 
Relief Act. and contrasts them. Of sec- 
tion 39 it is stated: 

It is equally clear that a plaintiff need only 
ask for the instrument to be adjudged void or 
voidable, and need not in express terms ask for 
it to be delivered up and cancelled. 


16. Ilira Lai v. Wali Bhagat, (1889) AWN 124 

17. Durga Bakhsh v. jMirza Mohamad Ali Bpet’ 
(1893) IOC 123. 

18. Samiya Mavali v. Minammal, (1900) 23 Mad 

490 — 10 ISE L J 240. ' 

19. Parvaiibai v. Vishwanath Ganesh fl90*il 9 Q 

Bom 207=6 Bom L R 1125. ’ 

20. Noowooagar Ojain v. Sridhar Jha. 1918 Pat 
482=45 I C 238=3 P L J 194, 
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It is to be noted that the rul- 
ing did not say that the amount of 
the court-fee depended on whether the 
plaintiff asked for cancellation or not; 
on the contrary, the ruling implies that 
asking for cancellation makes no dif- 
ference ..13 

evon though no relief of cancellation is asked 
for, a Court may grant cancellation also. 

When the ruling sums up the con- 
clusion it does 90 without reference 
to a prayer for cancellation: 

A relief to have registered instrument ad- 
judged void or voidable with the possible result 
of its being delivered up and cancelled and a 
copy of the decree being sent to the Registration 
Office for a note to be made by the Registering 
Officer in his books is much more than a mere 
declaratory relief. It is undoubfedly a sub- 
stantial relief of a nature differing from a 
declaratory one. 

The argument made for the plaintiff 
that this ruling only deals with a case 
where the plaint also asks for can- 
cellation, and not with a case like the 
present where cancellation is not ask- 
ed for, appears to be incorrect, as the 
ruling shows that the fact that ^n- 
ccllation was asked for was treated as 
merely incidental and not as a deter^ 
mining factor. The ruling clearly dis- 
tinguished any suit for having a writ- 
ten instrument adjudged void or void- 
able from a declaratory suit. The ruling 

proceeds to state: t> i- * a .. 

We may note that S. flO, Specific Belief Act, 
is in Ch. 6 which is headed : ‘Of the cancella- 
tion of instruments.* , 

Whereas there is a separate Cl^ 6 
headed “Of declaratory decrees. Obvi- 
ously the legislature intended 
a distinction between a decree adjudg- 
ing a written instrument void or void- 
able, which may result m its cancella- 
tion and a mere declaratory decree. 
Though the Specific 

passed some years after the Court- 
fees Act, the distinction existed be- 
fore the Specific Relief Act was passed 
and it cannot be said tliat for the pur- 
poses of the Court-fees Act a relief 
for adjudging an instalment void is of 
a declaratory nature. On p. 690 it 

^‘fnliur opinion rvhero a suit is for the cancel- 
lation of an instrument under the provisions of 
“ Specifio Belief Act the «hef is not a 

declaratory ono It falls neither nd^ undL the 

residuary article. (6) there was 

a decision by a Full Bench of Uwe 
Judges, including the 
Justice, in a case where 

instrument was concemed, , 

the plaintiff asked for ^ °n 

that a previous decree in suit, m ^^lucn 


he was represented by a girardian, was 
not binding upon. him. It was held that 
this was a suit for a mere declaratory 
decree and came under Sch. 2, Art. 17 
(3). On p. 677 reference was made to 
1932 A L J 684 (4) and it was stated; 

On the other hand, there is no doubt that sa 
far as suits relating to the cancellation of in- 
struments are concerned, the Full Bench on 
p. 689 clearly held that a relief to have a 
registered instrument adjudged void or voidable 
with the possible result of its being delivered up 
and cancelled and a copy of the decree being 
sent to the Registration Office for a note to be 
made by the Registering Officer in his books, is 
much more than a mere declaratory relief. It 
is undoubtedly a substantial relief of a nature 
differing from a declaratory one. It was clearly 
pointed out that it was not incumbent on a 
plaintiff to ask in express terms a relief for the 
instrument to be delivered up and 'cancelled and 
that he might merely ask for its being adjudged 
void or voidable. Nevertheless, a suit which falls 
under S. 39, Specific Relief Act. was held not to 
be a suit for obtaining a mere declaratory decree, 
but one for obtaining a substantive relief nob 
otherwise provided for. 

The following differences between 
Ss. 39 and 42 may be set out: (1) 
S. 39 is in Ch. 5 headed “Of the Can- 
cellation of Instruments.” S. 42 is in 
Ch. 6 headed “of declaratory decrees.’* 
If a suit under S. 39 was a suit for 
a declaratory decree, why was that sec- 
tion not included in the chapter on de- 
claratory decrees? (2) S. 39 deals with 
written instruments. S. 42 does not refer, 
to written instruments. S. 42 refers only 
to suits by a person to have a de- 
claration of his title “to any legal clia- 
racter, or to any right as to any pro- 
perty.” That is, S. 42 is for a decla- 
ration of the rights of the plaintiff. 
But S. 39 is for adjudication that a 
written instrument is void or voidable 
and that defendants derive no rights 
from it. (3) Under S. 39 the Court 
may order cancellation. There is no 
such result possible under S. 42. 

Of the illustrations to S. 42, (d) and 
(e) deal with cases where instrument^ 
are mentioned. In these cases a per- 
son with a limited interest makes an 
alienation, and a reversioner may ob- 
tain a declaration that the alienation 
will be void beyond the life-time of 
the executant. But the alienation is va- 
lid for the life-time of the executant 
and operates on the whole property for 
that period. Such a suit cannot come 
under Ch. 5 because there is no pre- 
sent right of the plaintiff to have the 
instrument adjudged void or voidable. 
The concern of the plaintiff is only with 
the future and not with the present, 
and hence he is only entitled to a 
mere declaration and not to any sub- 
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stantive relief. Tliese cases differ from 
those provided foa* in S. 40 which deals 
with an instrument which may be ad- 
judged void or voidable at the time 
of suit as regards some of the rights 
and obligations under it and held good 
as regards others. The difference is 
that in the illustrations (d) and (e) to 
S. 42 there are no rights and obliga- 
tions which can be adjudged void or 
voidable at the time of suit, only for 
the future can a declaration be granted 
that the rights, valid at the time of 
suit, ^vill cease to exist on the happen- 
ing of a certain contingency, the ter- 
mination of the life of the executant. 

In regard to the argument that il- 
lustration (f) may refer to an adop- 
tion by a Hindu widow evidenced by 
registered instrument, it is sufficient to 
say that the illustration does not men- 
tion any such instrument, and an adop- 
tion cannot be made by a written in- 
strument but must be made by certain 
ceremonies. An instrument which mere- 
ly recited that an adoption had taken 
place would not legally effect 
the adoption by such recital. 
Ch. 5 refers to instruments, mean- 
ing thereby legal documents which 
have a legal effect, and not mere state- 
ments. As regards illustration (c) where 
A covenants that if he in future be- 
comes entitled to property exceeding 
one lakh of rupees, he will settle it 
upon certain trusts, it is not correct 
to argue that the covenant must be in 
a written instrument such as is con- 
templated by Ch. 5, and illustra- 
tion (c) does not mention a written 
instrument. Another argument was that 
the Full Bench in 1932 A L J 684 
(4) treated a decree as an instrument 
within the meaning of S. 39, Specific 
Relief Act. There were two questions 
referred to, the first dealing with cancel- 
lation of a mortgage deed, and only 
in regard to this is S. 39 mentioned. 
The second question dealt with the 
cancellation of a compromise and a de- 
cree, and the ruling begins to consider 
this second ciuestion on p. 690 from the 
words “as regards the second relief. . .” 

It is only in regard to the cancel- 
lation of the compromise that it is 
stated to be similar to the cancella- 
tion of the mortgage deed. The next 
paragraph considers the decree and 
says that “cancellation” is not the cor- 
rect word, and the word should be 
“setting aside.” No reference is made 
to S. 39 in regard to the decree. 

I may note that it is incorrect to 
describe the reference as involving the 


question whether it is open to a Court 
to compel 4 plaintiff to ask for con- 
sequential relief if the plaint has asked 
for a mere declaration. Of course a 
Court cannot act in such a manner. 
No one has suggested that it could^ 
and that is not the case for the lear- 
ned Government Advocate, nor is that 
the iiuestion in the first issue referred 
to us. That question deals with the 
construction of the plaint as it stands, 
and whether it is for the Court or 
for the plaintiff to construe it. The 
contest is not one between a mere de- 
claration without consequential relief 
and one with consequential relief. It 
is a contest between a mere declara- 
tion and a substantive relief. Another 
argument is that for the purpose of 
deciding whether the court-fee is suf- 
ficient or not the Court should con- 
fine its attention to the provisions of 
the Court-fees Act and should not re- 
fer to the provisions of any other Act. 
The Court-fees Act in Sch. 2, Art. 17 
(3) fixes a court-fee for suit for “a de- 
claratory decree where no consequential 
relief is prayed.” But the Court-fees 
Act does not define what is a declara- 
tory decree. Therefore it is necessary 
to refer to an Act which does define 
a declaratory decree, that is the Spe- 
cific Relief' Act, to see whether the 
plaint asks for a declaratory decree. 

In regard to the plaintiff’s argument 
that cancellation must be asked for 
m the plaint, otherwise the suit is for 
a mere declaration, it is to be noted 
that if an instrument^ is adjudged void 
so far as the plaintiff is concerned, even 

is no order that it be 
given up and cancelled, still the effect 
ot the order is that, so far as the 
plaintitt is concerned, the instrument 
IS cancelled and no longer exists. It 
IS for this reason also that a suit un- 
der S. 39 is not a suit for a * mere 
declaratory decree. It may be pointed 
that if the plaintiff obtained a decree 
on his present plaint to the effect that 
the instruments were void, then the 
Court would undoubtedly order can- 
cellation as the instruments would 
serve no purpose whatever. The pre- 
sent IS not a case such as mentioned 
in S. 40 where an instrument is evi- 
dence of dift'erent rights or different 
obligations, when a Court may cancel 
part and allow the residue to stand. 


me rule laid dowm m these two Full 
Bench rulings has been interpreted to 
cover a plaint where the relief is asked 
'vritten instrument should be 
adjudged void, although no relief of 
cancellation was asked, in 1934 A 
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L J 955 (21). On p. 956 it is stated 
in the judgment delivered by the lear- 
ned Chief Justice: 

There is no doubt that the plaintiS in asking 
for a declaration that the compromise, dated 
■20th November 1919, was improper and void as 
against the plaintifi, was asking for the cancel- 
lation of the instrument. 

And an ad valorem court-fee ^yas 
payable under S. 1, Art. 1. A similar 
view was taken by Niamatullah, J., and 
by Collister, J.. in 1935 A X J i:^ 
(3) as regards the particular plaint in 
that case which only asked for the 
sale deed executed by the plaintiff, a 
pardanashin woman, to be declared 
void and ineffectual against her on the 
ground that she did not mean to exe- 
cute it. Collister, J., based his opinion 


on general grounds (p. 137): 

It appears to me that the observations by the 
Full Bench in 1932 A L J 634 (4) though more or 
less obiter, since there was a prayer for cancel- 
lation, are authority for the proposition that a 
■suit under S. 39, Specific Relief Act, for avoiding 
an instrument, even if there be no prayer for 
cancellation, carries with it by implication a 
prayer that the Court may further use the dis- 
cretion given to it by S. 39, so as to order the 
said instrument to be delivered up and cancelled. 

I do not think it is correct to des- 
cribe the rule laid down by the Full 
Bench as “more or less obiter,” because 
I consider that the Full Bepch had ju- 
risdiction to consider which of the fac- 
tors in the case referred to them were 
the determining factors, and the Full 
Bench held that the relief of asking 
for the instrument to be adjudged void 
or voidable was the determining factor 
and not the relief of asking for can- 
cellation: see p. 689: 

It is equally clear that a plaintiff need only 
ask for the instrument to be adjudged void or 
voidable and need not in express terms ask for it 
to bo delivered up and cancelled. 

Niamatullah, J., on the other hand 

held on p. 138: . ^ , 

To my mind it is opsn to a plstintili to suo lor 

a declaration that a document is void or voidable 
without making it a suit falling within the pur- 
view of S. 89, Specific Relief Act. It may be that 
such a suit is, in certain circumstances, liable to 
be dismissed under the proviso to S 42 of that 
Act on tho ground that the plaintiff being, able 
to seek a further relief (e. g., cancellation) than 
a declaration, omits to do so. 

The same view has been expressed 
bv Niamatullah, 

Singh, J., in 1934 All 56 (10). This 
ruling referred to two decisions subse- 
quent to the Full Bench decision m 
1932 A L J 684 (4) which were mo- 
tioned as authority for the disti^ion 
on which the ruling ^yas based. 1 nese 
decisions were 1933 All 350 (9) and 


21 Suraj Kot Prasad v. Chandra, 1934 All 1071 
=163 I O 617=1934 A L J 955, 


1933 A L J 673 (6). Both these rulings 
deal with cases where a declaration w^ 
asked for in regard to a decree, and it 
was held that such a declaration came 
under Sch. 2, Art. 17 (3). In the ruling 
1933 A L J 673 (6) at p. 677 where 
the Full Bench considered the 

law relating to written insrt:ru“ 

ments, the Full Bench relating 

in 1932 A L J 684 (4) was in- 

terpreted in a sensQ contrary to the 
sense placed on it in 1934 All 56 (10) 
where it is confined to a case where 
the plaintiff sues for the relief of can- 
cellation. It was held that the plain- 
tiff not having sued for cancellation, 
but only for a “declaration” that a 
deed of gift by a third party to de- 
fendant 1 was illegal and ineffectual as 
against the plaintiff and that the de- 
fendants had no right to interfere with 
the possession of the plaintiff, the de- 
claratory court-fee under Art. 17 (3), 
Sch. 2, was sufficient. 

Learned counsel for plaintiff also re- 
lied on 38 Mad 922 (22), that was 
a case where a creditor obtained a 
decree on a hypothecation bond exe- 
cuted by the father of a joint Hin- 
du family and the plaintiffs who were 
then minors as they alleged, sued for 
a declaration that the debt was rfot 
binding on the family and that the 
decree was a nullity, and for an in- 
junction to restrain the defendant from 
executing the decree. It was held that 
mere declaratory court-fee under sche- 
dule 2, Art. 17 (3) was not sufficient;’ 
and fee must be paid under S. 7 (4) 

(c) for a declaratory decree with con^ 
sequential relief. That case is distingT 
uishable from those with which we 'have. ^ 
been dealing because in that case the! , 
mortgage had merged in the decree.' , 
in the mortgage suit. With great res-* - 
pect to the learned Judges of this ILgh 
Court who have 'dra^vn this distinct;, 
tion between (1) a suit for “declara-w* 
tion” that a written instrument is ■Void" 
or voidable with an implication that' 
the plaintiff wants cancellation, and (2) 
a suit for “declaration” that a written 
instrument is void or voidable if the 
plaintiff desires it to be' construed as 
not asking for cancellation, the result 
being that ad valorem court-fees are 
due on (1) but not on (2). I find that 
I cannot agree with this view, and I 
think that this view is opposed to what 
has been laid down by the Full Bench r 
of five Judges of this High Court in 
1932 A . L J 684 (4) and I consider 
that the rule laid down there governs 

22, Arunacbalam Chetty v. Rangaswamy Pillai, 

1916 Mad 948=28 I C 79=38 Mad 922 (P B), 
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present case. The rule that the 
Court has to construe such plaints and. 
decide ^whether the plaint falls under 
(1) or (2)^ is a xiale which would be; 
highly artificial and difficult in prac- 
tice. Moreover, the rule appears to vary 
considerably, In 1935 A L J 133 (3), 
•at p. 138, it was stated that the Court 
had to construe the plaint for this pur- 
pose: 

In each case the question is one of construc- 
tiion of the plaint and of ascertaining the relief 
which the plaintiff is claiming. 

But in the first question referred in 
the present case, the suggestion is that 
it is not open to the Court to con- 
strue the plaint for this purpose if the 
plaintiff desires it to be construed as 
one under S. .42, Specific Relief Act. 
For ascertainment of court-fee, rules 
•ought to be clear and precise. The 
rule laid down by the Full Bench in 
1932 A L J 684 (4) is quite clear and 
precise and can be understood by any- 
one and easily applied. It was there 
laid down that if a suit comes under 
S. 39, Specific Relief Act, an ad valo- 
rem court-fee must be paid, and that 
it does not matter whether the plaint 
asks for cancellation or not. This rule 
as based on the essential distinction 
between suits under S. 39 and S. 42. 
Siiits under S. 39 are not in Ch. 6 
-which treats of declaratory suits, and 
the word “declaration” is not used in 
S. 39. The words are “have it adjudged 
void or voidable.” 

Suits under Ch. 5 may perhaps re- 
sult in a decree that the written in- 
strument is void or voidable without 
an order for delivery and cancellation. 
But such a decree does in effect can- 
, cel the instrument so far as the plain- 
.tiffi is concerned, and it appears that 
•.for ■ this reason the second paragraph 
•vief S.. 39 would always apply, and on 
rqakfng' such an adjudication the Court 
shoiild always send a copy of its de- 
.■vere&' to the registering officer where 
instrument has been registered. 
The words used in this second para- 
graph arc “the Court sliall also send 
a* copy of its decree .to the officer,” 
etc. The reason why this is always 
necessary is in order that anyone to 
whom the defendant offers to transfer 
the property should be able from a 
search in the registering office to as- 
certain that there liad been a decree 
by which a Court had adjudged that 
the instrument did not affect the rights 
■of a certain person. The first question 
referred may now be considered. The 
question postulates that a plaint may 
be “so worded as to disclose a suit 
falling either under S. 39 or S. 42 
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Specific Relief Act.” I do not think 
that a suit can be so worded, be- 
cause S. 39 deals with, written instru- 
ments and S. 42 does not. TJie cause 
of action for S. 39 is th.e execution 
of the written instrument. The cause 
of action for S* 42 is the denying or 
being interested to deny the plaintiff’s 
title to some legal character or right. 
If the plaint is to come under S. 39 
at all, it must ask the Court to ad- 
judge that a written instrument is void 
or voidable. If it does ask that, then 
the plaint is clearly one under S. 39, 
and the addition of any other relief for 
a declaration under S. 42 would not 
alter its character as a plaint under 
S. 39. If the plaint does not ask the 
Court to adjudge a ^vTitten instrument 
void or voidable, and if it is not ne- 
cessary for the Court to do so in or- 
der to grant the relief for which the 
plaint asks, then the plaint does not; 
come under S. 39. My first answer 

No. 1 is therefore thatl 
such a case could not arise* 

As the question assumes that such 
a question could arise, I will proceed 
to answer it as a hypothetical case, in 
which It is assumed that a plaint could 
be so worded that the plaint could 
be read as falling under S. 39 for ad- 
judging a written instrument void or 
voidable, or under S. 42, for some 
other declaration without adjudging a 
written instrument void or voidable 
against the plain>tiff. The reply to 
this hyptnhetical question is contained 
m 6. 6, Court-fees Act: 


chargeable m bcb. 1 or 2 shall be filed, unless in 

respect of such document there be paid a fee of 

an amount not less than that indicated by 
slxoh P-P- 


c u 7. • ,^eaaea "Ad Valorem 
Fees Sch. 2 is headed “Fi.xed Fees.” 

I he last few lines therefore mean “not 

valorem fee 

or the fixed fee.” where the document 
would come under either Schedule This 
section lays down for such a document 
that It must satisfy two minima, one 

Rs Tlie fee of 

Ks. 10 compiles with the rule that it 

IS not less than that indicated by the 

second schedule. But how can it be 

said that u is not less than ?ha^ in! 

dicated by Sch. 1? The fee must sati^fv 

both schedules where the document can 

come under either. If the section had 

meant that it would be sufficient if 
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cated by either of the said schedules, whichever 
is least, as the proper feo for such document. 

It is not possible to read these words 
into S. 6 when the words are not 
there. Without these words the section 
clearly indicates that where a document 
comes under either schedule, the court- 
fees must not be less than what each 
schedule prescribes. There are no rul- 
ings on this section on this point, or 
lat least none were produced. My se- 
Icond answer therefore to the hypothe- 
tical case question one is that S. 6, 
Court-fees Act, would apply, and as 
the word in that section is “shall,” 
the Court and the plaintiff have no 
option and the court-fee under S. 39, 
!an ad valorem court-fee, must be paid. 

The second question deals with the 
present case and ashs whether the 
plaint and memorandum of appeal in 
the lower appellate Court require an 
ad valorem court-fee or fixed fee. I 
consider that an ^ ad valorc^n 
court-fee is required for the 
following reasons: (1) The Pre- 
sent case is governed by ihc Full Bench 
ruling in 1932, A L J 634 (4). (2). A 

relief to have a wntten instrument ad- 
judged void or voidable comes under 
S. 39, Specific Relief Act, and require 
an ad valorem court-foe under Art. 1, 
Sell. 1, Court-fees Act. (3). It is im- 
material whether the plaint asks for 
the relief of cancellation or not, be- 
cause if adjudged void or voidable, the 
written instrument is cancelled so tar 
as the plaintiff is concerned. 

By the Court. — The first qiKJstion re- 
ferred to this Full Bench is answered 
in the negative. On the second ques- 
tion it is declared that the court-foe 
paid in the lower Courts was sufficient. 

V c Qii-stions anstvered. 
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Kendall, J. 

Haza Husain and others Applicants. 

V. 


Emporor — Opposite Party. 

Criminal Revn. No 950 of 1934. Oeci 
ded on 26th March 935. ^7'" 

Sees. ludge, Saharanpur. D/- 30th Sep- 


(a) Criminal P. C (1898), Ss. 253 and 258 

- Charge framed-Magistr.le finding ac- 
cused not guilty but inadvertently referring 
to S, 253 instead of S. 2S8-0,der is one of 
acquittal and not of discharge 

In acahoin Which vh^r^e 

the Magi.tra.o finda the ac.u.ed b«6 

bv inadvertence relor^ to S 25^ in^^tead of b. 
the order d es not become any the le.s an 
oI acquittal because of that inadvertence, if the 


whole of the procedure shows that the order 
must be regarded as one of acquittal and not of 
discharge : \'A L J 415, Relon. [P 835 0 1] 

(b) Criminal P. C. (I898i, Ss. 253 and 350 
— Charge franaed against accused — Magis- 
trate succeeded by another Magistrate — 
Accused dis charged under S 253— Held ac- 
cused is acquitted and no furthe'^ inquiry caik 
be held — Even if de novo trial is ordered,, 
charge framed by predecessor should not be 
ignored 

Where a Magistrate framed charges against an 
accused person and was succeeded by another 
Magistrate who recommenced the case under 
S. .350. Criminal P. O., and upon re-examining 
the complainant discharged the accused under 
S 25:^ : 

Held : the accused was acquitted and that no 
further inquirv could be held into the case : 

Mad /Foil. [P 835 C 2] 

Held farther", that even if a do novo trial was 
ordered and the Bench proceeded under S. 360, 
they could not, in doing so. ignore the charge 
which bad been drawn by their predecessor, and 
that tbo order which they recorded was indeed 
as it purported to be an order of acquittal and 
not of discharge. [P 836 G 1] 

H. Faruqi — for Applicants. 

M ahmadullah aad (j. S. Pathak — for 
the Crown. 

Order. — The facts from which thi& 
application has arisen are briefly^ as 
follows: Two persons filed a criminal 
complaint under Ss. 403, 406 and 411, 
Penal Code, against the present ap- 
plicants, Raza Husain and Ibn Hasan, 
who are father and son. The Sul^ 
divisional Magistrate in whose Court 
the complaint was filed drew up ^ 
charge against both the applicants, but 
he was subsequently transferred with- . , 
out completing the trial of the cas^ : 
and his successor transferred the- cfisfe 
to a Bench of Magistrates having 
powers of the first class. The Bench 
recorded some further evidence for.th^- 
prosecution and passed an order oft 
17-19 April 1934 which purf^rterd tq- 
be an order under S. 253 Criminal P . 

C. The complainants made an appuca-* 
tion in revision to the Sessions 
on the ground that the accused should, 
on the evidence, not have been dis- 
charged. and the Sessions Judge after 
discussing the evidence in some detail 
passed an order in which he held 
that the dismissal of the complainants 
case by the lower Court was quite un- 
justifiable as the evidence which had 
been produced by the oomplainant-^ 
“did make out a prima facie case 
against the accused.” He therefore set 
aside the order discharging the accused* 
and sent back the case to the District- 
Magistrate with a direction that a fur-, 
ther enquiry should be made by 
other Magistrate. -f 
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The principal ground on which the 
application has been argued is that 
the order of the Bench of Magistrates 
was not an order of discharge, in spite 
of the reference to S. 253, but an 
order of acquittal. The whole of the 
evidence produced on behalf of the 
prosecution had been recorded either 
by the original Magistrate who took 
up the case, namely the Sub-divisional 
Magistrate, or by the Bench to whom 
the case was subsequently transferred 
the statements of the accused had 
been recorded. The whole of the evi- 
dence was discussed in the Magistrates’ 
order of 17-19 April 1934 and the 
conclusion to which they came was 
that the case between the parties was 
a matter of accounts, that it was of 
a civil nature and that the accused 
must be “acquitted” (sic) under sec- 
tion 253, Criminal P. C. In referring to 
S. 253, the Bench neglected to take 
into account the fact that a charge 
had been drawn up against the ac- 
cused. They were considering, not whe- 
ther the evidence justified the fram- 
ing of a charge but whether it justified 
the conviction or the acquittal of the 
accused. The fact that no evidence had 
been brought on behalf of the accused 
did not stand in the way of their 
recording an order of acquittal. If any 
authority is necessary for this pro- 
position. it is to be found in the case 
of 1 A L J 415 (1), S. 258, Criminal 
P. C.. provides that: 

Jf in any case under this Ch.apter in which a 
chaTRe ha«? been framed, the Magistrate finds the 
acensed not guilty, he shall record an order of 
«,cq nittal. 

And if the Magistrate by inadvertence 
refers to S. 253 instead of S. 258 of 
the Code, the order does not become 
any the less an order of acquittal be- 
cause of that inadvertence, if the 
whole of the procedure shows that the 
order must be regarded as one of 
acquittal and not of discharge. Chap. 21 
sets forth the procedure to be followed 
in warrant cases, and it shows that 
the accused shall be discharged under 
S. 253 if, upon taking all the evi- 
dence under S. 252 and examining the 
accused, the Magistrate finds that no 
case has been made out which would 
warrant his conviction. If however the 
evidence does appear to be sufficient 
to warrant a conviction and is un- 
rebutted, a charge is to be framed 
under S. 254 and thereafter the ac- 
cused is put on his trial. When a 
charge has once been framed under 
S. 254 it must be followed either by 

1 . Sft>id Khan v. Emperor, (I90i) 1 A L J 415. 


an acquittal or a conviction. It follows 
therefore that the Magistrate in this 
case proceeded on the basis of the 
charge already drawn and acquitted 
the present applicants and did not, as 
is urged on behalf of the opposite 
party merely discharge them. 

It has been very forcibly argued by 
Mr. Pathak that in the present case 
what acually happened was that after 
the charge had been dra^vn a denovo 
trial was ordered. ,and the Bench 
Magistrates were proceeding under 
S. 350 Criminal P. C. It should be 
mentioned that the case has been re- 
ferred back to the Sessions Judge in 
order to ascertain whether any de- 
finite orders quashing the charge or 
ordering a denovo trial were passed, 
and it appears that there were no 
such definite orders. The Sessions 
Judge appears to have inferred that 
there was in effect a quashing of the 
charge and a de novo trial. If so, 
Mr. Pathak argues, the Bench Magis- 
trates^ could under S. 350 “resummon 
the witnesses and recommence the en- 
quiry or trial” and the effect of this 
would be to “wipe out” the charge. 
This matter has been discussed in 
se^ oral cases to which I have been 
referred, namely, 1933 Posh 78 (2) 1919 

311 (4). 1922 
Kail 49 (5), and in these the view has 
been expressed that the effect of 
ordering a de novo trial is that the 
who.e of the proceeding from the very 
beginning must be gone through again 
and if a charge has been framed, it 
is wiped out. 

A different view however has been 
^ken by this Court in 9 All 52 (6) 
The Bench was ndt then discussing 
the effect of S. 350. Criminal P. C 
but It clearly laid down the principle 
that when once the charge has been 
t^ramed in a warrant case and a plea 
has been taken, the enquiry is turned 

can only be con- 
cluded by an acquittal or conviction. 

J/r ^ Bench of the 

Miidras High Court held that where 

a Magistrate fra med charges against 

Aon'U TIakim v. Abdul Aziz, 19.13 Pesh 7R= 
1933 Cr C 1.111 I C 4<)3=35 Or L J 170 

= 62 Tc° oTioo c"r L "^8 

*'l20°%"cr L I O 

5. Sahib Din v. limperor, 1922 Lah 49 — rr t n 

^26-3 Lah 115 = 23 L J 330 ® ^ ^ 

6. Queen-Empreea v, Chotu. (18861 9 Aiiso^ 

1836 AWN 231 (FB) ^ * 
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an accused person and was succeeded 
by another Magistrate who recona- 
menced the case under S. 350, .Cri- 
minal P. C., and upon re-examining 
the complainant discharged the accused 
under S. 253, the accused was ac- 
quitted and that no further enquiry 
could be held into the case. The facts 
are very similar to the case before 
me now and relying on the authority of 
the Full Bench of this Court and of 
the Madras High Court, I must hold 
tltat even if a de novo trial was ordered 
and the Bench proceeded under S. 350, 
Criminal P. C., they could not. m doing 
so ignore the cliarge which had been 
dra\\Ti by their predecessor, and that 
the order which they recorded was 
indeed as it purported to be an order 
of acquittal and not of discharge. This 
being so. the Sessions Judges had no 
jurisdiction to order a further cnquin% 
and I therefore allow the application, 
set aside the order of the Sessions 
Judge and direct that the order of 
the Bench Magistrate must be re- 
garded as one of acquittal and must 

stand. 

TT g Application allowed^ 
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Ganga Nath, J. 

Hammian Prasad and another Plain- 
tifl's— Appellants. 

V. 

Mendwa and others — Defendants 

“iLZ-r'Ap... No. 751 ot 1933, D.- 
cided on 23rd April 1935. rom decision 
of Addl. Sub-Judge, Banda, D/- 25th 

^ FtYpaiu^n Rights — Each proprietor has 
right to use water of stream flowi ng past 
hU land equally with other proprietors. 

Every riparian proprietor has a natural right 
to use the water of a stream which Hows past 
1 A with other proprietors; to have 

erTomo tT him uni.mLshea in flow. 

i.** » nii'ilifcv awd uDRiToctod in tem 

quantity q • ; . ^yithout obstruc- 

torature; and to 80/*°'”“, 7 . r (ns\CIi9i. 

tion : Wrujht v. Harvard, ILJ 

^^"Whero the plaintiffs- natural ^las been 

>>neru i/uo i ants done bv the defen- 

interfered with sluices and 

^da^4>a|£n ^caused 

plain lifi» nii • cinicos only recently and 

^av^VotPau^ed any prescr^^ 

‘il^Lumi“shou ri^braiiowed [P B37 C 23 

S S. Shastry—fox Appellants. 
Domodar Da. 5 -- tor Respondents 
ludfifment.— This is a plaintiHs ap 
pciV anTnriscs out of a suit brought 


by them against the defendants-res- 
pondents to claim Rs. 600 damages and 
for an injunction restraining the defen- 
dants from ever raising their dam and 
sluices to such an extent that the level 
of water under the plaintiffs’ hydro 
flour mills may become less than eleven 
inches from the last stair of the ghat 
and to order the defendants to lower 
dowTi their dam and sluices. The plain- 
tiffs’ case was that they are the zamin- 
dars of mahal Sarju Prasad, village 
Kapseti, through which the river Pai- 
suni flows. They have had their water 
mills on the bank for the last 20 years 
which are worked by the stream. The 
defendants have also got their mills 
in village Bankat two miles down on 
the bank of the same river. In Sep- 
tember 1929, the defendants raised 
their dam and sluices thereby sending 
back the water and causing obstruc- 
tion to the working of the plaintiffs’ 
mills. The water had accumulated un- 
der the plaintiffs’ hydro flour mills to 
the extent of one foot and seven inches . 
over and above the ordinary level and 
consequently out of the plaintiffs’ five 
mills only one worked in November • 
1929 and since April 1930 only three 
have been working. The water used 
to flow formerly 11 inches lower under , 
the last step of the ghat. The defen- . * 
dants contended that the plaintiffs’ , 
mills had been working for the last; 

15 or 16 years, that the plaintiffs had • 
not acquired any right of easement 
that the defendants had not done any ' 
act by which any damage might hayq;' . 
been caused to the plaintiffs and that . 
the land under the plaintiffs’ mills Jiad 
depressed. Both the Courts below have / • 
found on documentaiA' and oral evi- v 
dence that the defendants had raised ,’; 
their dam and sluices. Mr. Cliaridra ^ 
Mohan Nath Raina, Tehsildar, Mr.-V 
Maula Bakhsh, engineer, and Bhag>yan .. 
Saroop. overseer, were produced. •THeu“:,r 
evidence showed that on account, qf ' ; 
their dam by the defendants, 
accumulated at the causeway. The'-, 
Munsif also inspected the locality and 
he came to the conclusion that the ; 
defendants’ dam as well as sluices • 
had been recently raised. The learn-* 
cd Additional Subordinate Judge 
agreed with the finding of the learned 

Munsif. 

It was also foimd by both the Courts v . 
below that on account of the accumu-r V 
Lation of water near the blades of the ^ 
plaintiffs’ mills, the mills did not work * . 
properly. On the evidence of Moti Ram 
Engineer. Irrigation Department, the 
lower Court found that on account of 
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the raising” of the dam by th.e defen- 
dants the water level of the stream 
near the plaintiffs* mills became higher 
t^n the natural level. The learned Ad- 
ditional Subordinate Judge has remark- 
ed: 

The above remarks clearly show that if the 
defendants be allowed to work their mills with 
the raised dam and sluices the machinary of the 

pl^intifTs* mill would not work efficiently 

It is therefore proved to my satisfaction that 
obstruction is caused to plaintifis' mill on ac- 
count of raising of the defendants* dam. 

The trial Court had decreed the 
plaintiffs’ suit and awarded Rs. 164 
damages also. The learned Additional 
Subordinate Judge on appeal dismiss- 
ed the suit on the finding that the 
plaintiffs wanted to divert the water 
of a natural stream for the purpose 
of working five mills for which the 
plaintiffs had no natural right. He was 
of the opinion that -the plaintiffs had 
no natural right to dam up the river 
and to divert the flow of the ^vater 
for the working of the mills. As would 
appear from the plan prepared by the 
engineer, the hydro flour mills of the 
plaintiffs are situated inside the natural 
stream and the water level is affected 
there by the raising of the defendants’ 
dam and sluices. There is no artificial 
channel apart from the natural stream. 
Every riparian proprietor has a natu- 
ral right to use the water of a stream 
which flows past his land equally with 
other proprietors, to have the water 
come to him undiminished in flow, 
quantity and quality and unaffected in 
temperature, and to go from him with- 
■out obstruction. The law on the sub- 
ject has been laid down in 1 L J 
(O S) Ch 94 (1). at p. 99: 

The law on this subject is extremely simple 
and clear. Prima facie, every proprietor of land 
on ihe hanks of a river is entitled to that moiety 
oCthp soil of the river which adjoins to his land; 
an4’the legal expression is, that each is entitled 
tVthesoilof the river usque filum aquae. Of 
It^e- water itself, there is no separate ownership; 
being a moving and passing body, there can be 
DO property in it. But each proprietor of land 
on the banks has a right to use it; consequently, 
all the proprietors have an equal right: and 
therefore, no one of them can make such a use 
of it, as will prevent any of the others from 
having an equal use of the stream, when it re- 
aches them. Every proprietor may divert the 
water for the purpose, for example, of turning a 
mill; but then, he mu.st carry the water back 
into the stream, so that the other proprietors 
may in their turn have the benefit of it. His 
use of the stream must not interfere with the 
equal common right of bis neighbours; he must 
hot injure either those whose lands lie below him 
on the banks of the river, or those whose lands 
-lie above him. Injury may be done to the pro- 

1 . Wright V. Howard, (1823) 1 L J (O S) Ch 94. 


prietors below him, by diminishing the quantity 
of water which descends to him: it may be done 
to those above him, by turning the water up on 
theoi, so as to overflow their lands, or to disturb 
any of the operations in which they may have 
occasion to use the water as for example by 
diminishing the extent of its fall. 

The plaintiffs are claiming nothing 
but a natural right. The concurrent 
findings of both the Courts below, as 
stated above, will show that the plain- 
tiffs’ natural right has been interfered 
with by the acts done by the defen- 
dants in raising their dam and sluices 
and damages had been caused to the 
working of the plaintiffs’ machines. As 
already stated. ,and found by the lower 
appellate Court the defendants liave 
raised their dam and sluices only re- 
cently and have not acquired any pre- 
scriptive right to continue to do so. 
It is ordered that the appeal be al- 
lowed with costs, the decree of the 
lower Court be set aside and the de- 
cree of the trial Court be restored. A 
cross-objection was filed by the res- 
pondents as regards costs. As the ap- 
peal has been allowed the respondents 
are not entitled to any costs. Their 
cross-objection is dismissed with costs. 
Permission for Letters Patent appeal is 
granted. 

Aypeal allowed. 
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Kendall, J. 

Gopi Nath — Plaintiff — Applicant, 


v. 

Jlfi. Bekali and others — Defendants”* 
Opposite Parties. 

Civil Revn. No. 4 of 1935. Decided 
on 2nd May 1935, against decree of 
Small Cause Court Judge, Muttra, D/- 
1st October 1934. 

(a) Mortgage — Debt is separate from secu- 
rity Creditor or his transferee can get 
judgment for debt without recourse to secu- 
rity — Transfer of Property Act (1882). 
Ss. 130 and 3. ^ \ h 


J. ne separation between debt and security is 
well established; the creditor is entitled to take 

a judgment for the debt without having recourse 
to his security. 

Where a mortgage bond was transferred by 
an endorsement to the plaintiff and plaintiff 
sued on it: 

Held : that the document on which suit was 
based cannot be regarded as a mortgage bond 
because the security bad not been legally trans- 
ferred. But there was no reason why the Court 

money bond 
by tbe endotLment 
to the plaintiff and there was a le<»al transfar- 

1931 All 389 {F B) and 1931 P C Bel on 

(b) Transfer of Property Act (188^^ Ss^lS^O 
and 3 Instrument not negotiable— Endorse- 



838 Allahabad Govind Singh v. Bam Prasad 


19l35 


ment is sufficient to effect legal transfer. 

An endorsement on an instrument which is 
not a negotiable instrument is sufficient to effect 
a legal transfer: 30 Mad 75 and 1924 Jjah 684, 
Bel on. fP 838 C 1] 


M. L. Chaturvedi^ioi' Applicant. 

Order. — This is a plaintiff’s applica- 
tion against the decree and order of 
the Judge of the Small Cause Court 
of Muttra dismissing his suit. The facts 
are given in the judgment of the trial 
Court, in which it is said that the 
plaintiff’s claim is dismissed on a 
technical ground, namely that the 
bond which has been transferred to 
the plaintiff by an endorsement only 
was a mortgage bond and could not 
be legally transferred, except by a re- 
gistered document. 

It has been argued by Mr. Chatur- 
vedi that although the security could 
not be transferred, except by a re- 
gistered document, yet the security is 
separable from the debt itself, and as 
the debt had been transferred to the 
plaintiff, he was entitled to sue with- 
out having regard to the mortgage se- 
curity. There is some authority for this 
argument in 1931 A L J 503 (1), where 
an assignment of a mortgage bond 
was made by a Court without exe- 
cution of a document. Here it is true 
the assignment was made by order of 
the Court, and not merely by trans- 
fer between individuals. But the prin- 
ciple appears to be the same. Simi- 
larly in 1931 A L J 804 (2) (at page 
807), their Lordships of the Privy 
Council have remarked: 

The separation between debt and security is 
well established; the creditor is entitled to take 
a judgment for the debt without having recourse 
to his security. 

It has been argued for the oppo- 
site party that although the debt is 
separable from the security the bond 
in the present case is not a debt, 
but is an “actionable claim” as defined 
in S 3 T. P. Act, and consequent- 
ly under S. 130 of that Act it can 
only be transferred “by the execution 
of an instrument in writing signed by 
the transferor or his duly authorised 
agent.” The bond in suit has not been 
transferred by a separate instrument 
in writing. There is however authority 
for holding that an endorsement on 
an instrument which is not a nego- 
tiable instrument is sufficient to et- 


1. Bam Saran Das v. Yudbishtar Prasad, 1931 
All 389=133 I C 904=53 All ^86=1931 A L J 

2. Imperiri’Bank of India v Nati^al 

Bank, Ltd., 1931 P ^ 5245 =) 84 T C G51 -58 

I A 323=59 Cal 877=1981 A L J 804 (P C). 


feet a legal transfer. I have been 
referred to 30 Mad 75 (3) and also 
to the case reported as 78 I C 163 
(4). These are both cases where a 
document which was held to be not a 
negotiable instrument was transferred 
merely by endorsement on the docu- 
ment. 

1 have not been shown any authp- 
rity on the other side to show that 
such an endorsement will not effect 
a legal transfer. I think that the trial 
Court was wrong in dismissing the 
suit. The document on which it is 
based cannot be regarded as a mort- 
gage bond because the security has 
not been legally transferred. But there 
is no reason why the Court should not 
regard it as a simple money bond 
which has been transferred by the en- 
dorsement to the plaintiff. I therefore 
allow the application, set aside the de- 
cree and order of the trial Court dis-- 
missing the suit, and direct^ that the 
suit be readmitted on Its original num- 
ber and disposed, of according to law, 
as there are other issues which have 
not been determined by the trial 
Court. Costs will abide the result. 

K.S Apvlifation aVowpd. 

3. Rfima Iyer v. Venka’achellain Fatter, (19071 

30 Mad 75=16 M L J 6^4. 

4. Nanak Chand Kishori Lai v. Ram Sarap 

Gujar Mai, 1924 Lah 684=78 I C 163. 
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Harries and Bachhpal Singh, JJ. • • 

Govind Singh — Appellant. ^ 

V. '■■;•••• 

Bam Prasad and another — Respon- 
dents. 

First Appeal No. 223 of 1933, Deoj-j ■ 
ded on 25th April 1935, from order df., . 
Dist, Judge. Shahjehanpur, Df- 7th, 
October 19>l3. _ • 

Guardians and Wards Act (1890), Ss, 
and 25 — Father of minor alive and not pTO* ^ 
ved to be unfit to be guardian — Court can-' 
not declare him or any person as guardian-- 
But it can order person who has custody or * 
minor to band over her to anybody or father. ' 

under S. 25. . a- 

As Jong as the father of the minor is alive and • 

Is not proved to bo unfit to bo guardian of tba 
minor, the Court cannot make an order appoint- 
ing him or anybody else as guardian, out It . 
can order the person who has custody of the 
minor to hand the minor to the custody of the 
father. The proper procedure for the father is 
to apply under S. 25 and not to ask for declara- 
tion under S. 19: 1927 All 691, Applied- 1914 

P C 41, Bel on. ®39 C 1, 2] 

N. G. Sen — for Appellant. 

Baleshwari Prasad — for Respondents. ’ 
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Harries, J. — This is an appeal against 
an order of the District Judge of 
Shahjehanpur appointing Ram Prasad 
the guardian of his infant daughter. 
Ram Prasad, a Brahmin by caste, ap- 
plied to the Court to be appointed 
as the guardian of Mt. Man Piari who 
was then about five years of age. He 
alleged that the little girl was his il- 
legitimate daughter conceived in adul- 
terous intercourse between him and 
Mt. Sukh Dei now deceased. Mt. Sukh 
Dei was the legal wife of the appel- 
lant Govind Singh, but the learned 
judge has found that at the time of 
conception of Mt. Man Piari Mt. Sukh 
Dei was living with Ram Prasad and 
that Govind Singh had nO access to 
her. In those circumstances the learned 
Judge found as a fact that Mt. Man 
piari was the daughter of Ram Pra- 
sad and that the appellant Govind 
Singh was not related to her in any 
way. For about eleven months before 
these proceedings were brought Mt. 
Man Piari had been living with Go- 
vind Singh, but the record is silent 
as to how she came to live with him. 
According to the learned Judge the 
little girl appeared to be livnng quite 
happily with Govind Singh and it is not 
suggested that she had been ill-treated 
or neglected in any way by him. On 
the other hand no suggestion has been 
made in these proceedings that the 
father Ram Prasad is in any way un- 
fit to have the custody of his own 
illegitimate daughter. The learned 
Judge after considering these facts 
came to the conclusion that the pro- 
per person to act as guardian 
for Mt. Man Piari was her fa- 
ther Ram Prasad and he accord- 
ingly made an order declaring Ram 

Prasad as such guardian. 

*• . 

Against that order this appeal has 
been preferred and it is contended that 
by reason of S. 19, Guardians and 
'^afds Act. such an order could not 
be made. S. 19, Guardians and Wards 
Act provides that nothing in this 
Chapter shall authorise the Court to 
appoint and declare a guardian of the 
person of a minor whose father is liv- 
ing and is not in the opinion of the 
Court unfit to be guardian of the per- 
son of the minor. It is not suggested 
that Ram Prasad the father of the mi- 
nor is in any way unfit to be guar- 
dian of this little girl and that being 
so it is contended that the Court can- 
not make an order appointing him or 
any body else as guardian. It is said 
that the fatlier is the natural guardian, 
and where he is a fit and proper per- 


son to be a guardian of the minor 
no order appointing a guardian can be 
made by any Court. 

This view of the section has been 
taken by a Bench of this Court in 
25 A L J 585 (1). In that case the 
father of an infant applied to be ap- 
pointed as guardian but the Court held 
that an order appointing him as such 
guardian was invalid by reason of sec- 
tion 19, Guardians and Wards Act. 
This case followed an earlier decision 
of the Privy Council in 38 Mad 807 
(2). Having regard to these authorities 
we are bound to hold that Ram Pra- 
sad could not be appointed guardian 
of his illegitimate daughter Mt. Man 
Piari and therefore that the order made 
by the learned District Judge cannot 
be suppKJrted. 

It is clear from the fact that Ram 
Prasad brought these proceedings that 
he desires the custody of his infant 
illegitimate ^ughter and in our view 
the proceedings for custody of this 
little child should have been brought 
under S. 25, Guardians and Wards Act. 
Under that section where a ward leaves 


or IS removed from the custody of a 
guardian of his i>erson, the Court, if 
it is of opinion tliat it will be for 
the welfare of the ward to return to 
the custody of his guardian, may make 
an order for his return, and for the 
purpose of enforcing the order may 
cause the NV'ard to be arrested and to be 
delivered into the custody of the guar- 
dian. Had an application been made 
under this section, an order directing 
Govind Singh to hand over the little 
girl to Ram Prasaa should have been 
made. 

In 25 A L J 585 (1), previously, 
cited a Bench of this Court, though 
taking the view which we do that an 
order appointing the father as guardian 
of the person of the minor could not 
be made, made an order directing that 
the minor be placed or taken into the 
custody of the father and further made 
it clear to the person in whose cus- 
tody the minor was that if the minor 
was not delivered into tlie custody of 
the father within fifteen days, proceed- 
ings would be issued against her for 
contempt of Court. 

It appears tliat a similar order 
should be made in this case. As wo 
have pointed out previously, nothing 
IS suggested against Ram Prasad, the 
father. Before the learned Judge could 
liave app^ted him_a^ guardian, he 

1. Ulfat Bihi V. I3afati. 1927 AU 58l=102“i'^ldl 

=49 All 773=25 A L J 585. 

2. Annie Besant v. Narayanah, 1914 P O 41 — 9 i. 

1 0^290—41 1 A 3U-=38 Mad 807 (P C). 
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had to consider the matters which are 
laid dowTi in S. 17, Guardians and 
Wards Act. He must have been satis- 
fied that it was in the interest of the 
child that she should return to her 
father otherwise he would not have 
made the order which he did. Further 
we are* satisfied that it is in this little 
child’s interest to return to her fa- 
ther. It is true that the little child 
is happy with Govind Singh, but a 
child of tenders years is happy with 
any person who treats it kindly. We 
have no reason to doubt whatsoever 
that this little child will be perfectly 
happy the moment she returns to her 
father and will be well cared for by 
him. A father is entitled to the custody 
and companionsliip of his own child 
unless, of course, it can be shown that 
the child would suffer by being placed 
in such custody. We are satisfied that 
so far from the child suffering by being 
placed in the custody of her father 
she will actuaHy benefit by it. In 
those circumstances wc propose to 
make the order which was made in 
25 A L J 585 (1). that is, an order 
under S. 25 directing that Mt. Man 
Piari be placed or taken into the cus- 
tody of her father the respondent Ram 
Prasad within three months from the 
date of this order. The appellant Go- 
vind Singh must hand over the child 
to Ram Prasad in the Court of the 
District Judge of Shahjehanpur in the 
presence of the presiding officer within 
three months from the date of this 
order. Further the appellant Govind 
Singh must understand that if he does 
not within this period of three months 
hand over the child to Ram Prasad, 
notice will be issued against him to 
show cause why he should not be com- 
mitted for contempt of Court and dealt 
with according to law for disobedience 
of this order. 

The order appointing Ram Prasad 
guardian cannot, of course, stand and 
is set aside and the order which wc 
have indicated above substituted for 
it. Each party will bear its own costs 
of this appeal. Let a copy of this or- 
der be sent to the District Judge of 
Shahjehanpur, 

K.s. Order accordingly. 
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AiLSOP, J. 

JSlt. Shyama — Appellant. 

V. 

Respondent. 

First Appeal No. 40 of 1934, Decided 
on 23rd April 1935, from order of Dist. 
Judge, Jhansi, D/- 5th February 1934. 


Guardians and Wards Act (1890), S. 25— 
Application by husband for delivery of his 
ininor wife lo him — Husband proved to have* 
ilMreated her - Minor girl happy with father 

Held husband was not entitled to custody 
of minor. 

The leading principle in dealing with a minor 
Under the Guardians and Wards Act is to look 
to the interests of the minor himself. If those 
interests are not affected in any way, it then- 
may be considered whether any other person 
has, under the law to which the minor is sub" 
ject, certain tights of custody or so forth. Bufc. 
those rights in other persons cannot be enforced' 
unless the well-being of the minor is not affected 
by such enforcement. 

Where the husband was found to have ill-trea* 
ted his minor wife and the girl was living qoite- 
happy with her father: 

Held', that it was not to the interests of the- 
minor that she should be given into the custody 
of her husband, and as such, his application for 
same should be rejected. [P 841 C 1}, 

L. W. Clarke — for Appellant. 

G. S, Pathak — for Respondent. 

Judgment. — The appellant Mt. Shya- 
ma is said to be a minor about 17 
or 18 years of age. She was married 
to the respondent Shanker. The latter 
made an application that he should 
be appointed guardian of Mt. Shyama 
and that she should be placed in his 
custody under S. 25, Guardians and 
Wards Act. The learned Judge does 
not appear to have intended to pass 
any order on the subject of appoint- 
ing Shanker as the guardian of the 
minor, but he has passed an order 
that she should be delivered up to 
Shanker whom he treats as her natural 
guardian. 

The appellant is now living with her 
father Sukh Lai. She was married ta 
Shanker in the year 1929 and lived 
with him unhappily for a period of*-: 
about three months. She then , went 
home to her father and stayed with. Iiim*' 
for three years. In the meanwhile 
were a series of panchayats and 
tually the respondent appeared at/.oner ' 
of these in December 1932. He prd-i*'r. 
mised not to ill-treat the girl and was’. *.- 
fined a small sum of money. The girl* 
was then returned to his custodv. Sodn. 
after, it was found that he had again 
been ill-treating her and he and his' • 
father were both fined in a criminal' 
Court for wrongfully confining her in. 
a room. 

In these circumstances it does not 
appear to me that it can be said that 
it is to the interests of the minor to- 
be given into the custody of this man. 
The Judge has considered the rights oft 
Shanker in this matter. I must empha- - 
sise that the leading principle in deal- 
ing with a minor under the Guardians 
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and Wards Act is ta look to the in- 
terests of the minor himself. If those 
interests are not affected in any way, 
it then may be considered whether any 
other person has, xmder the law to 
\vhich the minor is subject, certain 
rights of custody or so forth. But those 
rights in other persons cannot be en- 
forced unless the well-being of the mi- 
nor is not affected by such enforce- 
ment. 

The question here is not of the 
rights of the husband Shanker which 
he can enforce if he wishes to do so, 
by instituting a suit for the restitu- 
tion of conjugal rights, but of the 
benefit and welfare of the minor. The 
minor was very nearly of full age 
and she stated quite definitely that 
she did not wish to live with her hus- 
jband. Her wishes should be respected 
as far as possible. There is no rea- 
son for supposing that her welfare is 
not perfectly safe in the hands of her 
father in whose custody she at present 
is. In these circumstances it seems that 
the order of the Court below was not 
justifiable. I therefore allow the ap- 
peal and reject the application of the 
respondent who will pay the costs of 
the appellant. 

K.S. Appeal allowed, 
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Kendall, J. 

Makund Ram Katholia — Defendant — 
-Applicant. 

V. 

Harhans Lai — Plaintiff and another 
Defendants — Respondents. 

Civil Eevn. No. 701 of 1934, Deci- 
ded on Snd May 1935, against order of 

. Munsif, Moradabad, D/- 10th April 1934. 
'/Civil P. C. (1908), S 152— Entry in decree 
on application of parly and after hear' 
objection of opposite party — Court can* 
'rhoV'Correct such entry on application of 
’. opposite party behind back of applicant. 

>■ - "VYbere the entry in the decree to which objec- 
tidh was made by the opposite partv had been 
• made deliberately by the Court on the applica- 
tion of the applicant after due consideration of 
the circumstances: 

Held : it may have been right or it may have 
been wrong, but it was not an error that could 
'be corrected by an order passed under S. 152 be- 
hind the back of the applicant without givm<^ 
him an opportunity of being heard. [P 841 C 2] 

M. L. Verma^iov Applicant. 

Order. — The facts out of which this 
application has arisen are as follows: 
7'he plaintifi-oppositc-party brought a 
suit for sale on foot of a mongage. 
The property mortgaged was alleged 
to be onc-third of a house but as 
that house had been subject to par- 


tition the mortgagee also prayed for 
a relief for a sum of Rs. 467 which 
had passed by sale of a decree into 
the hands of tiie present applicant, who- 
was not a member of the family 
which owned the joint house which* 
was subject to the mortgage. Accord- 
ing to the applicant, he was not sl 
necessary party to the suit as he had 
nothing to do with the mortgaged pro- 
perty. The Court gave a decree against 
the defendants for sale of such of the 
property as was in their hands. The 
present applicant made an application 
for the amendment of the decree about 
two months later, claiming that he had 
nothing to do with the mo-rtgaged pro- 
perty, and had merely obtained a de- 
cree for Rs. 467 against some of the 
naembers of the family. The Court con- 
sidered the matter and passed an or- 
der as the result of which the amount 
of Rs. 467 was excluded from the pro- 
perty against which the relief was gi- 
ven. About one and a half years later 
the decree-holder, the opposite-party, 
made an application which virtually 
amounted to an application fo'r a re- 
versal of the order passed before, 
namely that the sum of Rs. 467 should 
again be included in the property 
against which relief Avas to be given 
by the decree. The Munsif, without 
issuing notice to the present appli- 
cant. and on the very next day, passed 
an order purporting to be an order 
under S. 152, Civil _P. C.. to the effect 
that the mistake in the decree was 
only clerical, and directed that it 
should be corrected. 


The present application is made on 
the ground that the correction now 

in conformity with the 
judgment of the Court, and that the 
applicant had had no notice of tTie 
opposit e-party application^ 




as It now stands is in accordance Avith 
the judgment is iK)t by any means 
a simple one. What is quite certain is 
that if there Avas a mistake in the 
decree as it stood before it Avas cor- 
rected on the application of the op- 
positc-pariy, the mistake Avas not a 
clerical one. On the contrary, the en- 
try in the decree to Avhich -objection 
was made by the opposite-party had 
been made deliberately by the Court on 
the applicaf.on of the applicant after 
due consideration of the circumstances 
It may have been right or it may have 
been "-rong but it Avas not an error 
that could be corrected by an order 
passed under S. 152, Civil P. C and 
the applicant has therefore every- rea- 
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son to complain if the order was i>ass- 
ed behind his back and without gJtv- 
ing him an opportunity of being heard. 

I therefore allow the application, set 
aside the order of the trial Court 
dated 10th April 1934 amending the 
decree, and direct that the matter be 
disposed of after the applicant has 
been given an opportunity of being 
heard in opposition to the opposite 
party’s application for amendment. 

K.S. Application allowed. 
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KE^’DALIJ, J. 

Tirklia —Defendant — Applicant. 

V. 

Ghasi Ram — Plaintiff — Opposite 
Party. 

Civil Revn. No. 2 of 19^^5, Decided on 
1st May 1935, against order of Judge, 
Small Cause Court, Muzaffarnagar, D/- 
13th October 1934. 

(a) Practice — Amendment — Court not 
iiaving jurisdiction over subject matter of 
plaint— It has no right to direct amendment 
•of plaint — Jurisdicttoli. 

A Court has no richt to direct the amendment 
of a plaint when it has no jurisdiction over the 
subject-matter of the plaint. Hence where a suit 
is filed in a Court for a sum beyond the jurisdic- 
tion of the Court, tb© Court has no right to 
allow amendment of the plaint reducing the 
amount claimed so as to bring it within the 
pecuniary jurisdiction of the Court : 1931 l/ad 
8; 1931 Mad 67; 1928 Mad 384 and 38 Mnd 262, 
liel 071. [P 8^2 C 21 

(b) Provincial Small Cause Courts Act 
(9 of 1887), S. 25— Question of jurisdiction 
involved — High Court should interfere 
though equity is in favour of opposite party. 

Where the question of jurisdiction is involved, 
and it is by no means a trivial one, the High 
Court should interfere in revision, even though 
tho equities may be in favour of the opposite 
party. fP 843 0 1] 

A. P. Pandey—iov Applicant. 

Order. — This is a defendant’s appli- 
cation for the revision of an order 
and decree passed by the judge of 
the Small Cause Court of Muzaffar- 
nagar, decreeing the plaintiff’s suit, 
which was based on a bahikhata 
account which liad been adjusted ^iitd ^ 
balance struck on 24th June 1931. The 
suit \’fas filed by the plaintiff on 2nd 
Tilly 1934, a date which immediately 
followed the Civil Court vacation, so 
that if everything had been in order 
the suit would not liavc been barred 
by limitation on that date. The suit 
however was one for a sum of Rupees 
553-8-0, that is to say, it was beyond 
the pecuniary jurisdiction of the Court. 
If it had been returned to the plain- 
tiff then and there for presentation to 


the proper Court, and he had amended 
the plaint so as to bring it within 
the pecuniary jurisdiction of the Court 
and filed it again on the same day, 
he would in fact have been entitled 
to succeed. What happened however 
was that the suit was registered, and . 
it was stated in defence that the 
Court had no jurisdiction to deal with 
it. A written statement was filed on 
17th August in which the defendant 
raised a plea that the Court had no 
jurisdiction, Rnd the plaintiff* then made 
an application for an amendment of 
the plaint by reducing the sum claimed 
to Rs. 500. This application was al- 
lowed on 10th September, and the 
Court then proceeded to try the suit. 
Questions of jurisdiction and limitation 
were raised by the defendant, but the 
Court has decided these in the plain- 
tiff’s favour by the argument that the 
effect of amending’ the plaint on 10th 
September 1934 was to give the Court 
jurisdiction with retrospective effect 
from 2'-7-34, when the plaint was 
originally filed. It will be observed that , 
this argument is circular because the 
Court had no jurisdiction to allow the-' 
amendment of the plaint on 10th Sep- 
tember 1934, until it had first passed. • 
the order of that date by which It .. 
provided itself with jurisdiction with 
effect from 17th July 1934. 

The law appears to be quite clear. 

The order allowing the amendment of 
the plaint was passed without jimsdic- 
tion. and there is some authority for • . 
holding that in such circumstances the •, 
order must be vacated. In 1931 Mad 8 ‘ 

(1) and 1931 Mad 67 (2) a very similar.']'; 
matter has been dealt with. In the ! v 
case before the Bench it was remarked:*.'^. 

If a Court fiods that it has no jurisdiction 
then to say that it has jurisdiction, to ask the .-r 
plaintifi to amend his valuation with a view ! 
direct him to pay additional court-fees and theii » 
return the plaint would seem to suggest th^^ . * ■ 
the Court not having jurisdiction has got juriffyi 
diction to do something which is prima facie 
dutv and function of the proper Court. * -.'t- 

In 1928 Mad 384 (3), a similar deci-V • 
sion was given by a single Judge of ; ,• 

the Madras High Court. I have not . 
been shown any authority o.f this Court, ‘ 
and for the opposite party Mr. Sliastri-^ , 
has only been able to point to such'f- 
cases as that of 33 Mad 262 (4) wlxere- 

1. Varada Pillai v. TblUai Govindaraja Pillai, 

1931 Mad 8=129 1 0 254. " S. 

2. Ramauna v. Amireddi, 1931 Mad 67=129 1 0 

826. 

3. Govindaraja Naicker v. Kassim Sahib, 1928. «;./ 

Mad 384=108 1 C 542. 

4. Karumbar Pandrapandram v. Audimnla 

Ponnapandaram, (1910) 83 Mad 262=3 I O •' 

725. 
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a plaintiff to whom a plaint was return- 
eel for a proper valuation altered the 
valuation as directed and struck out 
some of the property in order to bring 
the suit within jurisdiction of the Court, 
and it was held that there was nothing 
illegal in the amendment and that it 
was competent to the Court to accept 
such amended plaint. There is no doubt 
that the plaintiff has a right to amend 
his plaint when it has been returned to 
him by the Court. But the question 
here is whether a Court has any right 
to direct the amendment of a plaint 
when it has no jurisdiction over the 
subject matter of the plaint. 

If it could be held that the order 
passed by the Court on 10th Septem- 
ber 1934 was not an order to amend 
the plaint, but an order directing the 
plaint to be returned to the plaintiff, 
that might possibly have been allowed, 
but the result would have been that 
the plaint after amendment would take 
its date from the date when the plain- 
tiff presented it after amendment, and 
not from the date on which it was 
originally filed in a Qourt which' had 
no jurisdiction to accept it. 

The only argunicnt on behalf of the 
opposite party which has impressed me 
at all is that there are equities in 
favour of the plaintiff opposite party 
and that the High Court will not 
always interfere in revision under Sec- 
tion 25, Small Cause Courts Act, merely 
on the ground that the trial Court 
lias made some teclmical error or may 
even have violated some provision of 
the Limitation Act. The question here 
is not only one of limitation, but of 
jurisdiction, and it is by no means a 
trivial one. To refuse to allow the ap- 
plication would be to lay down by im- 
Iltation at any rate an extremely 
dangerous and illegal rule of proce- 
dure. I therefore allow the application 
the reasons given and direct that 
the decree and order of the trial Court 
be. set aside and the plaintiff’s suit be 
dismissed with costs in both Courts. 
Mr. Shastri has asked tliat the plaint 
may be returned to the trial Court 
which may return it to the plaintiff for 
presentation to the proper Court, and 
this may be done. 

Application allowed. 
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Niamatdllah and Bennet, JJ. 
Ram Adhin — Applicant. 

V. 

Lachmi Narain — Opposite Party. 

Mise. Ref No. 80 of 1935, Decided on 
9fch May 1935, from order of Munsif 
(Basb) Allahabad, DA 31st January 
1935 

Agra Tenancy Act (1926), S. 3— Land 
having g^rove on it in possession of pro- 
prietor himself who planted trees is agri- 
cultural land. 

The land which has a grovo on it and is in 
possession of the proprietor himself who planted 
the trees is agricnltnral land within the 
meaning of the U. P. Government Notification 
No. 677/I-A93 published iu Gazette of 26bh 
July 1932. fp 814 o 1] 

S. N. Oupta— for Opposite Party, 

Niamatullah, J. — This is a reference 
under O. 46, R. 1, Civil P. C.. by 
the Munsif of Allahabad. The 
question on which the Munsif enter- 
tains some doubt is whether the land 
on which the owner thereof has plant- 
ed a grove is “agricultural land” for 
the purposes of the Government Noti-r 
fication No, 577/I-A-93 published in the 
U. P. Gazette of 26th July 1932. The 
expression “agricultural land” has been 
defined in that notification to mean, in- 
ter alia, land as defined in the Agra 
Tenancy Act, 1926. The definition of 
land given in S. 3, Agra Tenancy 
Act 3 of 1926, is as follows: 

Land means land which let or hold for 
agricultural purposes, or as grove-l’ind or for 
pasturage. It includes land covered by water 
used for the purpose of growing sighara or other 
Similar produce, but does not include land for 
the time being occupied by dwelling-houses or 
manufactoiies or appurtenants thereto. 

The proprietor of a land fit for cul- 
tivation may make one of two uses of 
It. He may either let it to another 
person for cultivation or may ciilti- 
yate it himself. In the latter case it 
IS h.s sir or khudkasht. Therefore two 

l^^iy^sedly used, name- 
ly let or hold. ’ W^here the proprie- 
tor allows another person to cultivate 
Ills land It IS appropri.itc to say that 
he has let his land. Where he culti- 
vatc.s It himself he can be said to 
hold his own land for the purposes of 
cultivation. Similarly where lie has 
made a grant of his land to another 
person for the purpose of planting a 
grove he remains the owner of tJie 
land, but the person occupying it is tlii 
grove-holder and holds it from the pr^ 

may plant his own -rove 
m which case the land is held by 
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self. The proprietor has been termed 
at numerous places in the Act as 
“land-holder.” It is not only a grove- 
holder who can hold the land if it 
has trees on it but the proprietor him- 
self may hold it. The only difference 
between this class of land and his sir 
and khudkasht lies in the use he is 
making of it.’ In either case the land 
is held by himself. For these reasons 
we are of opinion that land which has 
a grove on it and is in possession of 
the proprietor himself who planted the 
trees is agricultural land within the 
meaning of the notification, already re- 
ferred to. 

Let the reference be returned with 
this decision. 

K.S. Order accordingly. 

A. I. R. 1935 Allahabad 844 

Bennet, J. 

Badruddin — Applicant. 

V. 

Secy, of State and others — Opposite 
Parties. 

Civil Revn. No. 35 of 1935, Decided 
on 30th April 1936, against decree of 
Small Cause Court, Agra, D/- 3rd Decem- 
ber 1934. 

Railways —Person cannot compel railway 
company to carry goodson terms imposed by 
him which are contrary to rules of railway 
company. 

The railway cooipany cannot be compelled to 
carry goods on terms imposed by a proposer 
which are contrary to the rules of the railway 
company. CP 845 C 1] 

Plaintiff despatched a consignment of goods 
from A to K at railway risk. The consignment 
arrived at K but plaintiff could not arrange for 
its delivery and at his request it was detained 
for a considerable time. The plaintiff then ask- 
ed the railway company at K to have the goods 
rebookcd from K to A. In accordance with rules 
and regulations, the railway company stated 
that the plaintiff should execute risk note A if 
the goods were to be rebooked. The plaintiff 
refused to execute risk note A and brought a 
suit for compensation against the railway com- 

Held', that he bad no cause of action either 
under the Railways Act or under the Carriers 
Act. When the railway company carried the 
goods to K, they fulfilled their part of the con- 
tract and that contract came to an end. 

[P 841 C 2; P 842 C 1] 

Mukhtar Ahviad^-ior Applicant. 

K. L. Misra and B. K. S. Joshimoal— 

for Opposite Parties. . , . 

Order.— This is an application m 
revision by a plaintiff whose suit has 
been dismissed by the Small Cause 
Court. The plaintiff despatched a con- 
signment of boots and shoes from Agra' 


Cantonment to Karachi, at railway risk; 
The consignment arrived at Karachi; 
but plaintiff could not arrange for its 
delivery and at his request it was de- 
tained for a considerable time. The 
plaintiff then asked the railway com-* 
pany at Karachi, to have the goods 
rebooked from Karachi, to Agra. Iii 
accordance with rules and regulations 
the railway company stated that the 
plaintiff should execute risk note A if 
the goods were to “be rebooked. The 
plaintiff refused to execute risk note 
A and has brought this suit for 
Rs. 145 compensation against the rail- 
way company. The consigment was. 
still lying at Karachi, in charge of 
the railway company when the suit was 
brought. The only issue framed was; 

Is the suit premature aud is the plaiutiff 
entitled to any and what amount of damages ? 

The Court below has held that the 
plaintiff has no cause of action and 
that the plaintiff is bound to carry, 
out the rules of the railway company • 
if he desires the railway company to 
rebook the consignment. Further the . 
Court held that it was proved by A 
clerk that the boxes are no longer pro- 
perly secured and that the railway,, 
company was correct in insisting on the' .. 
execution of risk note A. The grounds’ 
of revision are directed against the, 
validity of the rules of the company. 

I asked counsel to show under what ■ 
provision of law the plaintiff had any. . ' 
right of action. He admitted that the 
Railways Act did not give any right l 
of action to a plaintiff under these. 
cumstances. He then referred to th^ \ 
Carries Act, Act 3 of 1865. That Act ^ • 
provides for a suit for loss or damage V 
to property delivered to a common 
carrier. But it does not make any .pirq- .. 
vision for a case similar to the present.' 
Moreover S. 72 (3) Railways Act, sfat^ 
that nothing in the Carriers Act of 1^5. , 
shall affect the responsibility of a rfeif-C 
way company as defined in S. 72, Rail^' sv 
ways Act. I therefore consider 'fhat v 
counsel is doubly wrong in his 
ference to the Carriers Act. He then • 
referred to the common law pf • 
England. But that is also excepted by{ . 

S. 72 (3). Under S. 72, Railways AcH • 
the responsibility of the railway acH- 
ministration for the loss, destructioi^’ 
or deterioration of goods is that of Ei-. 
bailee, under Ss. 151, 152 and 161, Con'-’''*-'.' ■ 
tract Act. “Bailment” is defined in 
S. 148 as a delivery of goods by one "tX 
person to another for some purpose. . ' ‘ 

The goods in question were delivered 
to the railway company for the purpose •’ 
of being carried to Karachi. When the 
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railway company carried the gfoods to 
Karachi^ they fulfilled their part of the 

contract and that contract came to an 
end. 

is no question of 
liability for loss, destruction or deteri- 
oration of the goods since it is not 
proved that any such loss, destruc- 
tion or deterioration has occurred. 
What the plaintiff wants is that the 
railway company should, be compelled 
to enter into a contract with him on 
the terms which he propounds. This 
doctrine of law is contrary to S. 2, 
Coritract Act. The plaintiff is in the 
position of a proposer and it is open 
to the railway company to agree or not 
to agree to his proposal. In the present 
case the railway company are willing 
to take the goods in accordance with 
their rule that a risk note must be 
executed. Learned counsel has failed 
to show any provision of law under 
which the railway company can be 
compelled to carry goods on terms im- 
posed by a proposer which are con- 
trary to the rules of the railway com- 
pany. Some further objection was made 
on the allegation that the evidence of 
the clerk was not that the boxes were 
improperly secured at the time when 
the plaintiff asked the railway company 
to rebook the boxes to Agra but at 
some later date. Any question of that 
nature is a question of fact which 
should have been bx'ought to the notice 
of the lower Court and cannot be 
brought before this Court in revision. 
jJ consider that no case has been made 
/ 'put for this revision which is therefore 
idi'smissed. 

ft 

Hr K.S. Application dis7nissed. 


. / 
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. C. J. AND BENNET, J. 

■ ■'■■'JAsodhiya Pande — Defendant — Appel- 

V. 

Eajna and others — Plaintiffs — 
.Bespordents. 

Letters Patent Appeal No. 86 of 
1934, Decided on 5bh April 1935, against 
order of Kendall, J.. D/- 8th March 1934 
reported as 1934 All. 875. 

Agra Tenancy Act (1901). S. 22— Death 

occupancy tenant under Act of 1881 

t>eath of widow, who has succeeded under 
'..•• Act of 190 1— Succession is not governed by 
S. 22 but by personal law of deceased male 
. occupancy tenant. 

Where an occupancy tenant dies under Act 12 
of 1881. and is succeeded by his widow who dies 
under Act 2 of 1901, the succession is not 
governed by S. 22 of Act 2 of 1901 but by the 


personal law of the deceased male occupanev 
tenant: Case laxo discussed. [p 848 C 1] 

Barbans Sahai — for Appellant. 

N, P. Asthana — for Respondents. 

Bennet, J. — This is a Letters Patent 
appeal by a defendant under the fol- 
lowing circumstances: The opposite 
party Mt. Rajna was one of the plain- 
tiffs in a suit asking for possession 
of an occupancy holding on the grounds 
that she was the daughter of Madho, 
who died sometime previous to Act 2 
of 1901, that Madho had been suc- 
ceeded by two widows both of whom 
died during the pendency of Act 2 
of 1901. the last widow dying in the 
year 1924 and that the defendants had 
interfered with her possession. The 
defendant-appellant based his claim on 
two grounds, firstly that he was re- 
lated to Madho and entitled to suc- 
ceed Madho as a reversioner and 
secondly, that he was one of the 
zamindars, and he^ claimed that Mt. 
Rajna was not entitled to succeed to 
' f ^ occupancy tenancy on the death 
of the last widow in the year T924. 
The case raises difficult points of inter- 
pretation of S. 22 of Act 2 of 1901 
The learned Single Judge has held 
against the appellant. Various rulings 
have been cited and it must be ad- 
mitted that the rulings are very ccn- 
nicting. The Question is whetlier an 
occupancy tenant dies during the pen- 
dency of Act 12 of 1881, and his widow 
succeeds and that widow dies durinjr 
the pendency of Act 2 of 1901, who 

iP succeed to the occupanev 
holding. On the one hand, various 
rulings have held that S. 22 of Act 2 
of 1901, applies and that the widow 
IS to be taken as the occupancy tenant 

purpose of that section and 
that the order of succession prescribed 
by that section should be followed in 
relation to her. On the other hand 
a number of rulings have laid down 
that in this case S. 22 is not intended 
to apply and that the succession must 
be governed by the ordinary rules of 
the personal law which applies to suc- 
cession to land as laid down in S. 9 
of Act 12 of 1881, subject to the con- 
dition imposed by that section that 
no collateral relation shall succeed un- 
less he shared in the cultiv'ation. "We 
confess that there_ is considerable diffi- 

0 iqn ” s. 22 of Act 2 

01 1901. and it is not at all clear wh<-- 

ther it was or was not intended to 
apply to a case of this nature To 
make the secUon apply to a case of 
this nature the aid of S 13 ff d 
G eneral Clauses Act, will have be 
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invoked. S. 13 of that Act, lays down 
that unless there is anything repugnant 
in the subject or in the context words 
importing the masculine gender should 
be taken to include females. But we 
consider that there are things repug- 
nant both in the subject and in the 
conte:^t. 

As regards the subject the question 
is in regard to widows who In the case 
of Hindu widows are holding the estate 
of a Hindu widow in the tenai^y in 
question. Such an estate is limited in 
the manner of Hindu law and the 
Hindu law provides a certain order of 
succession by the reversioners on the 
death of the widow. If S. 22 was 
intended to apply to those Hindu 
widows who were holding the interest 
of a Hindu widow when the Act came 
into force, then we would have ex- 
pected to find a definite provision in 
S. 22 to that effect, but the section is 
entirely silent as to what is to happen 
in the case of such widows, and the 
section docs not purport at all to deal 
with widows. Then again when we 
come to the question of context, we 
find that in this S. 22 there is a pro- 
vision in sub-S. (b) for the interest 
to devolve “on his widow till her death 
or re-marriage. ’■ As a female cannot 
have a widow this provision is there- 
fore repugnant to making S. 22 apply 
to female holders. From these con- 
siderations of the subject and the 
context we come to the conclusion that 
the table of succession in S. 22 was 
not intended to apply to widows who 
had succeeded under S. 9 of Act 12 
of 1881. to the interest of a Hindu 
widow in the tenancy of an occupancy 
tenant. Act 2 of 1901 provided m sec- 
tion 16 that 

Evorv tenant havinc a right of occupancy 
under S 11 or under the corresponding provi- 
sions of Act 12 of 1A61 shall be called an occu- 
panev tenant, and shall have all thn rights and 
bo subject to all the liabilities conferred and 
imposed on occupancy tenants by this Act. 

One of the rights under the Act is 
in S. 20 (2) _ 

The interest of an occupanev tenant subject to 
the provisions of this Act, is heritable. 

The interest therefore remained heri- 
table; but the Act did not contain 
any provision which applied to the 
order of inheritance in the case m 
question. Even under the generallaw 
apart from Tenancy Acts the interest 

of a tenant is heritable. 
for of Property Act 4 of 1882, Chap. 5 
provides that the interest of a Icss^ 
is transferable .and there. ore heri- 
table: but S. 117 bars Chap. 5 applying 
to agricultural leases except when noti- 
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fied by the Local Government. In the 
Contract Act, S. 37 provides that 

Promises bind the representatives of the promi- 
sors in case of the death of such promisors be- 
fore performance, unless a contrary intention 
appears from tbo contract. 

The fact that the occupancy .tenancy 
remained heritable, but that the order 
of succession was not affected is also 
showm by S. 2 (4), Act 2 of 1901 which 
provided: 

Alt rights acquired under the enactments 
hereby repealed shall so far as may be be deemed 
to have been acquired hereunder. 

The words “so far as may be** show 
that the provisions of Act 2 of 1901 
only apply so far as may be suitable. 
We now examine the cases which have 
been cited in this appeal. In order 
of time comes 7 A L J 293 (1), where 
the occupancy tenant died under Act 
12 of 1881. leaving two daughtep, Mt. 
Shibbo poor and Mt. Dulari rich. 
Under Hindu law Mt. Shibbo alone 
succeeded, and on her death Mt. 
Dulari claimed against the sons of Mt. 
Shibbo. The Court held: 

S*‘ction 22 of the Tenancy Act purports to pro- 
vide for the devolution of an occupancy holding, 
and if tbo estate of Mt. Shibbo was that of a full 
occupancy tenant within the meaning of the 
section, then there is no doubt that the holding 
wo 11 devolve upon her death on her two sons. 

Dulari, the plaintiff, however, contends that 
Mt Shibbo bad only a daughter’s estate, that is, 
a restricted life estate in the holding which came 
to an end wi*h her death. ^ • - 

With this part of the judgmen/t 
we are in agreement and we consid-of 
that this passage was a sufficient rca>.' 
son for the finding that Mt. Dulari 
a right to succeed as the successioa 
in S. 22 did not apply to Mt. Shibbo^ , 
as she was not a full occupancy tenaji^ 
The judgment went on to say: & 

Tt seems to us that Mt Dulari’s rights were ■, 
acquired on *he death of her father, that is. t® 
say prior to the passing of the present Tenancy 
Act, and that these rights were merely postponed . 
during the lifetime of Mt. Shibbo. The' preseut 
Tenancy Act does not propose in any way 
take away the rights which had already bedil 

acquired. ^ , • j-j • T 

We think that Mt. Dulan did . not 
acquire rights on the death of 
father, but she had a mere spes suc- 
cessionis or chance of succeeding, such 
as is mentioned in the Transfer 
Property Act, S. 6 (a) as not tran^^; 
ferable. The next case in 20 I C 7 (2); 
by a Single Judge, was one where the. 
facts were identical with the case be*?-, 
fore us. An occupancy tenant was suc--'^' 
ceeded by his widow under Act 12 of 
1881 and his widow died under Act 2 

1. Dulari v. Mul Chand, (1910) 32 All 3U=6 I O 

381=7 A Ii J 293. 

2. Mt. Sumari v. Jageshar, (1913) 20 I 0 7. 
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of 1901. J^aving a daughter who sued 
for possession as heir of the occupancy 
tenant. The defence was that under 
Act 2 of 1901 the daughter had no 
right to succeed. The learned Judge 
did not consider whether the provi- 
sions of Act 2 of 1901 applied to the 
case. He merely distinguished the rul- 
ing .in 7 A L J 293 (1), on the ground 
that it had been held there that Mt. 
Dulari had acquired the right to suc- 
ceed on the death of her father and 
that right had merely been postponed 
during the lifetime of her poor sister. 
As the daughter in the case before him 
had not acquired any such right of 
succession on the death of her father 
but liad a mere spes successionis 
which might have been defeated by 
the birth of a posthumous son or by 
adoption, the learned Single Judge held 
that the plaintiff had no right to suc- 
ceed. The judgment does not deal with 
the problem of what is the rule of 
succession in such a case. In 37 All 
658 (3), an occupancy tenant died un- 
der Act 12 of 1881, and was succeeded 
by his widow who died under Act 2 
of 1901, and her daughter took pos- 
session. The plaintiffs were brothers 
and nephews of the father who in the 
case of two of them alleged that they 
had been joint in cultivation with him. 
The Bench held in the alternative 
that the plaintiffs could not succeed: 

: Section 22, .^gra Te ancy Act, provides for the 
devolution of the interest of an occupancy 
tenant, but it is perfectly clear from the 
^anguage of the sectiou that it only provides for 
apeb devolution where the tenant dies after the 
pas'sing of the Act If we regard Parbhu's widow 
the full tenant of the occupancy holding, the 
•plaintifTs have no right, because they are not the 
male lineal descendants of P.irbhu’s widow, nor 
did they share in tbo cu Itivalioa with her. If 
•We Consider that Parbbu was the last full 
tenant, and that his widosv only succeeded to a 
widow’s estate, then it seems to us that S. 22, 
of the Tenancy Act, has not provided for the 
do'v'fjlu ion in such a case. 

' ■ 38 All 197 (4) was also a case where 
the occupancy tenant died under Act 
12’ of 1881 and he was succeeded by 
two daughters, Mt. Dilasi and Mt. 
*Sumitra. Mt. Dilasi died first and then 
Mt. Sumitra died. Plaintiffs were the 
son and grandson of Mt. Dilasi and 
defendant was the son of Mt. Sumitra. 
•The two lower Courts held that the 
plaintiff who was the son of Mt. Dilasi 
.bad a right to half the holding, and 
the defendant had a right to the other 
half. Mt^ Sumitra ^died while Act 2 

3. Nathu V Gokalia, 19l5 All 413=30 I C 215= 

37 All 0 58. 

4 . Bisbeshar Ahir v. Dubharan Ahir, 1916 All 
34 . 1=32 I C ^71=38 All 197. 


of 1901 was in force. On p. 200 it 
was held by the Bench: 

Sectioa 2*2, Agra Tenancy Acfc, provides that 
when an occupancy tenant dies his interest 
shall devolve as therein provided. If we regard 
Mt. Sumitra as the occupancy tenant within 
the meaning of S. 22 of the Tenancy Act the 
plaintiff's title fails It seems to us that we 
cannot regard Mt. Sumitra as the full occu- 
pancy tenant. When she and her sister suc- 
ceeded they succeeded merely as Hindu ladies. 
There is nothing in the Agra Tenancy Act which 
enlarges the estate of a Hindu female in an 
occupancy bolding in possession at the time the 
Act was passed beyond the ordinary estate of a 
Hindu female. If the Act has not provided for 
the devolution of the interest in an occupancy 
holding, where it was at the passing of the Act, 
in the possession of a Hindu female as such, we 
think that we ought to go to the ordinary Hindu 
law to ascertain the rights of the parties. We 
think that the decisions of the Courts below 
were correct and ought to be restored. 

We consider that the law laid down 
in this ruling should be applied and 
we agree that we should go to the 
ordinary Hindu law to ascertain the 
heir and that Act 2 of 1901, does not 
provide for the present case. In 16 
A L J 459 (5) the law is not clearly 
laid down. In 44 All 327 (6), an occu- 
pancy tenant died under Act 12 of 1881 
and his widow died under Act 2 of 
1901 and reversioners of the husband 
sued to eject one Baldeo Singh as her 
representative. On p. 331, the Bench 
held: 


As we have stated above, the succession opened 
out to the estiite of Ram Kirpal when the Rent 
Act of 1881 vvfts in force. The actual possession 
of the plaintiffs, if they were then in existence 
was merely postponed during the lifetime of the 
widow: see 7 A L J :i93 (l). 

We do not think that this reasoning 
^ correct, although we agree that the 
Bench was correct in dismissing the 
plaintiffs’ appeal on the ground that 
they had not shared in tlie cultivation 
of Ram Kirpal. In 1923 All 18 (7) a 
learned Single Judge put forward a 
different view from other rulings and 
held that where a male tenant died 
under Act 10 of 1859 and his widow 
died under Act 2 of 1901 


£3Uccession would 


, . , , , open out on her death to the 

heirs of the last malo holder and would co to 
the persona entitled under 8.22, Agra Tenancy 

existence provided 

that If those persons are the daughter’s sons or 

collateral male relatives in the male line of 
descent, they must bo cosharers in the cultiva- 
tion of the holding at the time when the Lt 
occupant died. iio lasc 


6. Bhup Singh v. J.ii Ram. 1918 All 
387=16 A L J 459. 


384=46 I O 


6. Bechu Singh v. Baldeo Sineh 

I 0 607=44 All 327. ® ’ 

7. Bbawani Bhikh v. Sidh Narai 
70 1 O 820, 


1922 All 84=65 
n, 1923 All 18= 
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By last occ\ipant the Court meant 
the widow. We consider that the 
weight of judicial decision is in favour 
of the view which we have taken, that 
where an occupancy tenant dies under 
Act 12 of 1881 and is succeeded by 
his widow who dies under Act 2 of 


1901, the succession is not govern- 
ed by section 22 of Act 2 of 
1901. but by the personal law of the 
deceased male occupancy tenant. The 
plaintiff, Mt. Rajna as a daughter of 
the male occupancy tenant is entitled 
to hold on the death of the last sur- 
viving widow. The learned Single Judge 
has decided in her favour. We dismiss 
this Letters Patent appeal with costs. 

Sulaiman, C. J — Without committing 
myself to the view that a widow who 
succeeded to her husband after 1901, 
is not an occupancy tenant within the 
iTLcaning of the Tenancy Act 2 of 1901, 
1 agree that the preponderance of 
autliorily is in favour of the view that 
the succession after her death occur- 
ring before 1926, in not governed by 
S. 22 of Act 2 of 1901, but by the 
personal law of her deceased husband. 
The least objectionable interpretation 
of S. 22 is that it did not apply to 
such widows at all. I therefore concur 
in the order proposed. 

K.s. Appeal dismissed. 
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Bennet, j. 

Mahahir Prasad — Defendant — Appli- 
cant. 


Ttaghunaudayi Pal Judgment-debtor 
— Opposite Party. 

Civil Revn. No. 695 of 1934, Decided 
on I7bh April 1935, against order of 
Judge, Small Cause Court, Cawnpore, 
D/- lOtb September 1934. 

Civil P. C. (1908). S. 60 (1) (b)-“Arti»an'’ 
Utensils used by sweet-meat vendor for 


preparing sweets are exempt from attach- 


ment— Artisan need not be person engaged 
in mechanical employment — It includes per- 


in raecnanicai 

son working in production of some commo- 


son ' 
dity. 


Ari artisan is not merely a person who is 
engaj'cd in mechanical employment^ XV:' 


son who works in the production of some com- 
modity and whatever he uses for the production 


of the commodity may be considered as his tools. 
Hence the utensils used by a sweet-meat vendor 
for preparation of sweet-meats are tools oven 
though he is employed ariother to make 
sweets: 32 Bom 10. Vist; 1932 All 3M^nd 1924 
Bom20i, Helojt. ^ [P 848 O .ij 

S. N. V erma — for Applicant. 

Order. — This is an application m re- 
vision by a person who calls himselt 


a defendant. This hoNvever is admit- 
tedly a mistake for “decree-holder.’* 
The decree-holder attached certain 
utensils belonging to the judgment- 
debtor and the judgment-debtor ob- 
jected that these were exempt under 
S. 60 (1) (b) as the tools of an arti- 
san. The lower Court allowed the ob- 
jection on the ground that a sweet- 
meat vendor was an artisan when he 
prepared the sweetmeats himself per- 
sonally. I understand this finding 
means that these utensils are used by 
the judgment-debtor for preparing 
sweets. There is therefore no ques- 
tion of an abandonment by the judg- 
ment-debtor of his occupation. Lear- 
ned counsel relied merely on the state- 
ment that he was now employed in ser- 
vice at a shop and formerly had been 
a shop-keeper. He is apparent-? 
ly employed for the purpose of mak- 
ing sweets. The next argument was 
that such a person would not be an 
artisan and learned counsel relied on; 
a ruling in 32 Bom 10 (1). That rul- ' 
ing laid down that certain persons who 
were engaged in driving engines were 
artisans for the purpose of the Indian .* 
Emigration Act. The ruling has no 
bearing whatever on the present case. 
There are two rulings which are si- 
milar, one quoted by the lower Court, 
1932 All 344 (2) in which it was held 
that the utensils of a soap-maker ar^ 
exempt as being the tools of an arti* : 
san. Similarly in 1924 Bom 294 (S)*/- V 
it has been held that articles for niak»»d; 
ing jaggery sugar arc exempted. I con^*^ 
sider that an artisan is not merely 
a person who is engaged in mecha- 
nical employment but a person who ' 
works in the production of some cOhl- , 
modity and that whatever he uses, ^err : 
the production of the commodity 'nHdty* 
be considered as his tools. For these ‘ 
reasons I cemsider the lower Cou'rL:, 
was correct and I dismiss this appfi^J: ’ 
cation with costs. v. 

K.s. Application dismissedf:/^^ 


1. Emperor V. Haji Shaik ^fabomed . 

(1908) 32 Bom 10=7 Or L J 238 = 9 Bom D jl , 
1059. ‘ ■ 

2 Bindeshti v. Ban<:bi Lai, 1932 All 344— 130- • 

I C 280=54 All 399. 

3. Laxman Mabsu v. Narbari Dadasa, 1924 Bom, •• 
294=81 1 C 679. 
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Kendall and Iqbal Ahmad, JJ. 

Aijaz Ahmad — Appellant:. 

V. 

Nazuul JSasan and another — Hespdta. 

Order in First Appeal No. 370 of 1929, 
Decided on 23rd August 1934. 

(a) Court'fees — Suit for declaration with 
consequential relief — Plaintiff cannot give 
arbitrary valuation in plaint. 

Id suit for declaration with consequeutial 
relief, it is not open to the plaintiff to give any 
arbitrary valuation in the plaint and the Court 
is not bound to accept such valuatiou : 1932 

All dl3, Foil. ; 32 Cal 734 and 1922 Cal 242, not 
^oll. [p g49 c 2] 

Court*fees — Question as to proper 
valuation raised — Inquiry made by trial 
Court and decision based on evidence and 
sound reasons — Finding should not be dis- 
turbed. 

Where a question as to the proper valuation 
has been raised, it is to be decided by the Court 
under the provisions of S. 12, Court-fees Act ; 
a-nd where an inquiry has been made and a 
decision has been arrived at by the trial Court 
and such decision is based on evidence and good 
reasons are given, the finding cannot be dis- 
turbed. ' [p 849 C 2] 

4 

S.N.Sen & Shiva PrasadSinhaAot Applt. 
P.L.Banerji & A.M.Khwaja — for Respts. 

Kendal], J. — On this appeal being 
called for hearing a preliminary ob- 
jection -was raised on behalf of the 
.plaintiff-respondent that the decision of 
the trial Court with regard to the va- 
^luation of the suit was wrong. The 
' salt was originally valued by the plain- 
tiff at Rs. 2,050, but on the matter 
going up in appeal to the District 
. Judge the question of the sufficiency 
of- this valuation was raised before him. 
and he referred the issue back to the 
trial Court, which has now decided that 
■tho.,.proper valuation is Rs. 16,800 so 
that the appeal from the finding of 
trial Court will lie to the High 
Court. This is the decision that is 
<iiiestioned now. 

•Ht was argued by Mr. Khwaja in 
• the, first place that the Court is bound 
to accept the valuation stated by the 
■praintiff in the plaint. The suit is one 
that comes under S. 7, Cl. (4). Court- 
fees Act, of 1870, and under that sec- 
.tion the amount of fee payable is to 
. be computed “according to the amount 
•at which the relief sought is valued 
■. 'iii the plaint or memorandum of ap- 
^pcal.’\ The argument is then that the 
‘plaintiff can give an arbitrary valua- 
,tion in the plaint, and that the Court 
is bound to accept tliat, and there is 
some authority for this view in 32 
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Cal. 734 (1) and 35 C L J 144 (2). 
There are however later decisions both 
of the Calcutta High Court and of 
our own High Court which are not 
in accordance with this view, and we 
need only refer to the recent decision 
m 1932 A L J 416 (3). It has further 
t^en argued that even if the plain- 
tiff cannot be allowed to give an arbi- 
trary valuation in the plaint, the va- 
luation in the present suit is to be 
determined by the provisions of S. 7. 
Cl. (5), Sub-Cl. (a), because it is a 
suit not only for a declairation but for 
possession, and under Sub-Cl. (a) the 
valuation must be held to be ten times 
the revenue payable on the share of 
the estate which pays revenue to Gov- 
ernment. Here ^ again we have been 
compelled to dissent from the view 
stated by Mr. Khwaja because the suit 
IS not one that comes under Cl (5) 
S. 7, but under Cl. (4), Sub-Cl. (c)] 
as It IS a suit for a declaration with 
^ consequential relief. 

Where a question as to the proper 
valuation has been raised it is to be 
decided by the Court under the pro- 
visions of S. 12, Court-fees Act, and 
in the present case an enquiry has 
been made and a decision has been 
arrived at by the trial Court. We have 
however been asked to differ from that 
on the merits of the case. The 
piamtiff valued the property in suit at 
Rs. 2,050, but the decision of the trial 
^®nr^ now is that the proper value 
ot the property is Rs. 16,800. The 
property is situated in Jaunpur and is 
a part of the land which has been 
permanently settled with the Govern- 
ment. The evidence which the trial 
Court had before it was tliat of 
^ve^ sale-deeds dated 1926, and it 
has been argued that these sale-deeds 
show such a variation in the value that 
been assigned to the land that 

^Pnn as a 

guide. The trial Court has mentioned 
two sale-deeds, by comparison with one 
of which the property in suit would 
be valued at Rs. 18,200 and by com- 
parison with the other the valuation 
will come to Rs. 16,800. Another sale- 
deed was pointed out which was in 
evidence but whicli was not referred 

at'Rl 'l^non land has been valued 
at Rs. 1 000 per pie, but even accord- 
ing to this the property in suit would 
^jvaluc£ at ^er Rs. 14.000 ff we 

2 S 2 ^ 1922 Ca. 
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do not accept the analogy of these 
sale-deeds it is difficult to see what 
other criterion there can be for de- 
termining the value of the land. It 
is true that the plaintiff’s ser\'^ant was 
produced to make a statement in the 
trial Court, and that he said that the 
rate in the adjoining villages is four 
annas per mensem per cent, but the 
Court did not believe that he was 
telling the truth, and the only other 
evidence that was produced by the 
plaintiff was that of a mortgage deed, 
which is not a safe guide for the as- 
sessment of the full value of the pro- 
perty. We see no reason to differ from 
the estimate made by the trial Court 
which is based on evidence and for 
which good reasons have been given. 
The District Judge to whom the find- 
ing was returned was also in agree- 
ment with the Subordinate Judge. 

The result therefore is that we 
overrule the preliminary objection and 
allow the plaintiff-respondent two 
months to make up the deficiency in 
court-fees. Costs in these proceedings 
will abide the result. 

K.s. Objection overruled. 
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Bennet and Racbhpal Singh, JJ. 
Emperor v. Dipu and others 
Criminal Revn. No. 740 of 1934, 

Decided on 7fch December 1934. 

(a) Criminal P. C. (1898), S. 110 — Mukhias 
and Sarpanches are not quasi police wit- 
nesses — Their evidence must be judged from 
statements made— No presumption should be 
made against them Witness. 

Mukhias and Sarpanches are respectable per- 
sons and they are appointed to these offices be- 
cause of their respectability. It is totally wrong 
to describe them as “quasi police witnesses.” 
On account of the position held by these men m 
villages in which they reside, they are in a far 
better position to knoiv about the bad characters 
residing in their villages. It is altogether absurd 
to start with a presumption against them. The 
proper way of judging the evidence of a witness 
is to consider the statement made by him and 
then to arrive at a conclusion whether he has 
given true evidence or not. No presumption 
should be made against him merely on the 
ground that ho happens to beaMukhiaor a 

Sarpanch. ^ ^ ^ 

(b) Criminal P. C. (1898) S. 110 - Pro- 
ceedings under- Police officials-Evidence 
should not be discarded-lt should be judged 


on merits. ^ . 

The police officials very often are in a far 

better position to depose about the character of a 
man than witnesses who may be living in diner- 
ent villages and who may have been examined 
in defence by the accused. The right way of 
judging the evidence of police officials is to con- 
sider their statements on the merits and then to 
determine whether they have given true evi- 
dence or otherwise. There is no justification 


whatsoever for discarding the evidence of a police- 
official simply on the ground that he belongs to 
the police. There may be a large number of 
cases in which the evidence of the police official 
may be more convincing and which an accused 
person may not be able to rebut by the produc- 
tion of a large number of witnesses. It is the- 
duty of the police officials to keep under surveil- 
lance suspected persons, and in many cases they 
can give evidence as regards the character of an 
accused person, which may be found to be far 
more satisfactory than the evidence of witnessea 
who do nob belong to the police department. 

[P 851 O 1, 2] 

(c) Criminal Trial — Decision should not 
depend on number of witnesses party is 
able to produce. 

The decision of a case should not depend on- 
the number of witnesses a party is able to pro- 
duce. It is not a judicial method of approaching 
a case. The proper and the judicial method of 
deciding a case is to consider the evidence pro- 
duced on both sides, regardless of the number of 
witnesses examined and then to come to conclu* - 
sion whether the prosecution or the defence< 
has established its case. [P 851 C 2; P 852 G ij 

Govt. Advocate — for the Crown. 

Debi Prasad — for Opposite Party. 

Rachhpal Singh* J • — This is a revi- 
sion application on belialf of the Local. 
Government against an order of the 
Sessions Judge of Ghazipur allowing' • 
the appeals of the three respondents, 
in a case under S. 110, Criminal P. C. 

Proceedings under S. 110, Criminal 
P. C., were taken in the trial Court 
against Jagrup, Girdliari, Dipu, Raghu- 
nath and Hamandan. They were all 
bound over to be of good behaviour * 
for a period of one year by the leam.- ’ • . 
ed Deputy Magistrate. Against 
order appeals were preferred by tKei;'' 
above named persons in the Court of‘ ». • 
the Sessions Judge of Ghazipur. 
came to the conclusion that the c^s? 
was established against Harnandim • 

Jagrup and their appeals were dismisT^v 
sed. As regards Dipu, Raghunath and.,!' 
Girdhari, he found that the prosechtpii ’ . 
evidence did not justify their being , 
bound over, and he, therefore set aside' 
order of the trial Court and discliargeii i •• 
these three persons. The revision " 

plication lias been made against the: ' 
order of the learned Sessions Judge 
so far as it relates to Dipu, Raghunath.;. - 
and Girdhari. Girdhari is still absconds* /. 
ing and so his case will be considerei 
by this Court, when he is served with/ • 
a notice of this revision application.^.; . 
We have only to consider the case 
of the other two respondents, Dipu ?... > 
and Raghunath. After hearing the^'V 
learned counsel appearing on both sides. ^ 
we are clearly of opinion tliat the order * 
of discharge passed by the lower ap- -• 
pellate Court is wrong and cannot be^ . 
sustained. 
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It appears that 59 witnesses were 
examined on behalf of the prosecution. 
Out of these 21 were police officials, 
2 were Mukhias and 1 a Sarpanch. 
The learned Sessions Judge expressed 
the view that the evidence of the police 
I officials, and of Mukhias and of Sar- 
panch, whom he styled as “Quasi police 
witnesses” should be ignored altogether 
as they could not be considered 
to be quite independent. In our 
opinion this is an altogether wrong 
view to take. Mukliias and Sarpanches 
are respectable persons and they ore 
appointed to these offices because of 
their respectability. It is totally wrong 
to describe them as “quasi police wit- 
nesses.” On account of the position 
held by these men in villages in which 
they reside, they are in a far better 
position to know about the bad cha- 
racters residing in their villages. It is 
altogether absurd to start with a pre- 
sumption against them. The proper 
way of judging the evidence of a wit- 
ness is to consider the statemenft made 
by him and then to arrive at a con- 
clusion whether he has given true evi- 
dence or not. No presumption should 
be made against him merely on the 
ground that he happens to be a Mukhia 
or a Sarpanch. The learned Sessions 
Judge has discarded from consideration 
the evidence of a large 'number of 
police officials solely on the ground that 
they belong to that department. This 
view is also utterly wrong and wholly 
■ unjustified. All that we need say is 
th^t it possesses the merit of novelty. 
The police officials very often are in 
. a far better position to depose about 
I the character of a man than witnesses 
"whp may be living in different villages 
and >vho may have been examined in 
‘defence by the accused. The right way 
of - judging the evidence of police offi- 
cictre is to consider their statements on 
merits and then to determine whether 
th^SC have given true evidence or other- 
\yise. There is no justification whatso- 
ever for discarding the evidence of a 
police official simply on the ground that 
he belongs to the police. There are 
and there may be a large number 
u-p. cases in which the evidence of the 
police official may be more convicing 
and which an accused person may not 
be able to rebut by the production of 
a 'large number of witnesses. 

It is to be borne in mind that it 
is the duly of the police officials to 
keep under sur\ eillance suspected per- 
sons, and in many cases they can give 
evidence as regards the character of an 
accused person, which may be found 


to be far more satisfactory than the 
evidence of witnesses, who do not be- 
long to the police department. Then 
it is possible that some of the police 
officials examined in this case might 
have given evidence to prove certain 
points against the respondents from 
their j>ersonal knowledge. Or they 
might have been eye witnesses to cer- 
tain events. In such a case it would 
be absurd to brush aside their evidence 
on the ground of their belonging to 
the police department. We have there- 
fore no doubt whatsoever in our mind 
that the learned Judge did not aot 
rightly in discarding the evidence of 
the police officials on this ground. It 
appears to us that the learned Judge 
has not made an attempt to approach 
the case in a proper manner. Both 
sides had produced evidence in the case 
and the right course for the learned 
Judge was to consider the evidence of 
the party on the merits. If after a con- 
sideration of the evidence produced in 
the case the learned Judge had come 
to the conclusion that there were good 
reasons for not accepting the prosecu- 
tion evidence, then he would have been 
perfectly entitled not to place any re- 
liance on it. But we find that in the 
case before us no such attempt was 
made by him at all. He mentions the 
number of the witnesses examined by 
the prosecution and the defence res- 
pectively, and as he found that the 
number of the defence witnesses was 
larger than that of the prosecution wit- 
nesses so he has given finding in fa- 
vour of the accused. This can hardly 
be said to be a judicial method of ap- 
proaching a case. The decision of a 
case should not depend on the num- 
ber of the witnesses a party is able 
to produce. 


It IS possiDie tnat in a particular 
case the evidence of 4 witnesses exa- 

one party may be far 
more convincing than the evidence of 
the 50 witnesses whom the opposite 
tnay produce. The proper and 
the judicial method of deciding a case 
is to consider the evidence produced on 
both sides regardless of the number of 
witnesses examined and then to come 
to conclusion whether the prosecution 
defence has established its case 
We are of opinion that the learned 
Judge should have taken into consi- 
deration the evidence produced by both 
sides m.the case and should have then 
given his hnding as to which party’s 
case in his opinion was true. The iude-- 
ment of the learned Sessions Tudfe 
does not show that he approached the 
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case in the manner in which it shoi^d 
have been approached. When parties 
have produced evidence they are en- 
titled to ask that that evidence should 
be considered and then a decision 
should be given. In the case before 
us the learned Judge went wrong in 
discarding the evidence of a large num- 
ber of witnesses merely on the ground 
that some of them were police officials 
and others were “quasi police ^vit- 
nesses.” He was also wrong in holding 
that because the defence was able to 
produce a large number of witnesses 
than the prosecution therefore the pro- 
secution has not been able to make 
out a case. In our opinion the case 
was not considered by the Sessions 
Judge as it should have been. 

We do not propose here to go into 
the evidence produced in the case. In 
our opinion the appeal has not been 
properly trie 1 by the learned Sessions 
Judge and it is therefore necessary that 
we should set aside his order and send 
back the case for a re-hearing of the 
appeal. The evidence produced by both 
sides should be considered by the learn- 
ed Sessions Judge afresh, and then he 
should come to a finding as to whether 
or not the prosecution has been aible 
to make out a case against Dipu and 
Raghunath. For the above mentioned 
reasons we allow this application, set 
aside the order of the lower appellate 
Court so far as it relates to Dipu and 
Raghunath, and direct that their ap- 
peals be re-heard and then disposed 
of according to law. 

2 S, Application allowed. 
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KendaIiL, J. 

Thakur Singh — Defendant — Applt. 

V. 

Kandhai — Plaintiff— Opposite Party. 
Civil Revn. No. 704 of 1934, Deci- 
ded on 1st May 1935. ^ 

Arbitration — Defendant not appearing be- 
fore arbitrator on date fixed for final dis- 

posal — Arbitrator passing award —Court 
cannot pass decree based on such award 
without issuing notice to defendant. 

Where a defendant does not appear before the 
arbitrator to whom the dispute has been refer- 
red for arbitration and the arbitrator makes an 
award the Court cannot pass a decree on the 
basis of such award without issuing notice to 
the defendant under para. 10, Sch. Q, pi' »l C., 
and the failure to issue such notice is fatal to 
the decree. The Court has no jurisdiction to 
deal with the matter as if there had been no 
arbitration, for two reasons. In the first place 
the arbitration has nob been superseded, and in 
the second place, the Court has no evidence be- 
fore it on which to pass even an ex parte decree 


. Kandhai (Kendall, J.) 1935^ 

as it cannot treat the report of the arbitrator as ^ 
evidence : 20 All 474 and 1933 All SIS. Bel on. 

[P 863 0 1] 

S. G. Das — for Applicant. 

S. K. Nehru — for Opposite Party. 

Order. — The circumstances which 
have led to this application are some- 
what unusual. The plaintiff opposite 
party filed a suit in the Small Cause 
Court of Allahabad, which was trans- 
ferred to the Court of the honoraiy 
Munsif . The matter was referred to arbi- 
tration on 9th November 1935. On 5th 
February 1934, a report was received 
from the arbitrator by the Court to 
the effect that the defendant had failed 
to appear on some of the dates fixed, 
that he had finally failed to appear 
on the 27th January which had been 
fixed for final disposal and that the 
arbitrator had therefore no alternative, 
but to recommend that the plaintiff’s 
claim be decreed ex parte, adding tliat 
the defendant might however get the 
decree set aside by a proper motion if 
he so desired, as the recommendation 
made by the arbitrator was an ex parte . 
one. No notice was issued to the de- 
fendant on the receipt of this report, 
and the Court ordered the matter to' 
be put up on 15th February 1934, i. e;, 
after ten days. In February the Court, .• 
passed an order that no objection had'.j 
been received and that the suit was V 
decreed in accordance with the award.. 

A few days later the defendant made . 
an application to the Court to the effect . • 
that the award was an ex parte one, 
that the defendant had received no.-.; 
notice and that the decree was also 
ex parte. The Court apparently con-^J 
sidered this as an objection to the^.' 
award, and after several hearings disfV'> 
posed of it on the 31st August in- the * 
following order: . - i;f; . 

The grounds on which it is prayed that^tha* 
award be set aside are not sufficient. We^tbere-' 
fore confirm the award and pass a decree In ac- 
cordance with the award. J •- 

It will be observed that the decre<S4n , 
accordance with the award had already... 
been passed on 15th February 1934,;, 
and that this order of the 31st August 
was merely a repetition of the former 
one. The main ground on which tj^ . 
present application is based is that no 
notice of the filing of the award was . ’ 
given to the defendant as required by^ 
para. 10, Sch. 2, Civil P. C. 

That such a notice is necessary is 
clear from the provisions of para. 10 
of the Schedule, and also from the 
decisions in several cases, among which 

may be quoted those of 20 A ll 474 (1) 

1. Chatarbuj Daa v. Ganesh Bam, (1898/ 20 All 

474=1898 AWN 132. 
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and 1933 A L’ J 149 (2). It has been 
argued however that there was no 
award and therefore no notice was 
necessary. The arbitrator in forward- 
mg Uae report to the Court was act- 
ing It is said, under Cl. (2), para. 7 
of Sch. 2, in which it is provided that 
persons making default before the ar- 
bitrator shall be subject to the like 
disadvantage by order of the Court 
on the representation of the arbitrator 
as they would incur for the like of- 
fences in suits tried before the Court. 
If a party fails to appear before the 
Court, it is open to the Court to pro- 
ceed ex parte, and it is therefore argued 
that the Court on the recommendation 
of the arbitrator proceeded ex parte 
and pronounced a decree, which re- 
quired no notice. 

No authority has been quoted which 
will cover the proceedings in the pre- 
sent case. It appears to me however 
that the application is bound to suc- 
ceed, because what the Court did was 
to give a decree in accordance with 
the award without issuing the notice 
required by para. 10. When the arbi- 
trator made his report under para. 7, 
.the proper procedure apparently was 
for the Court to pass an order direct- 
ing that as the defendant had de- 
faulted in appearance, the proceedings 
.should be .ex parte, and the arbitrator 
.should then have pronounced his award 
and filed it in Court, after which notice 
could have been issued under para. 10 
. ^^d the ordinary procedure relating to 
'arbitration would have followed. The 
-Court had no jurisdiction to deal with 
/the matter as if there had been no 
• arbitration, for two reasons. In the 
■ first place, the arbitration had not been 

■ superseded, and in the second place, 
Vtjie Court had no evidence before it on 

which to base even an ex parte decree. 
It tould not treat the report of the 
arbitrator as evidence. Indeed it ap- 
to be clear from the wording of 
the' orders passed that the Court was 
dealing with the report of the arbi- 
trator as if it had been an award. This 
being so, the failure to issue a notice 
the defendant is clearly fatal to the 
•\*aliclity of the decree. 

' I therefore allow the application with 
costs, set aside the decree and order 
of the Court and direct that the suit 
.• be readmitted on its original number 

■ and disposed of according to law. The 
arbitration not having been superseded, 

I must direct that the Court shall deal 
with the report of the arbitrator as 

2. Udit Sinpb v. Ram Lakhan Singh, 1S33 All 
313=145 I C 403=1933 A L J 149. 


one made under para. 7 of Sch. 2 and 
pass orders on it in the light of the 
above remarks. 

K.s. Appli cation allowed, 
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Kendall, J. 

Janki Misir — Appellant. 

v. 

Beni Singh and others — Respondents. 

Second Appeal No. 1081 of 1933, 
Decided on 30th April 1935. 

(a) Civil P. C. (1908), O. 23. R. 1— Order 
under O. 23, R. 1 affecting valuable rights 
acquired by persons not impleaded to such 
proceeding — Order is not binding on such 
persons. 

Where an order has been passed under O. 23, 
R 1 affesting the valuable right acquired by 
persons who have not been made parties to thac 
proceeding, the order is not binding on those 
persons and has not the effect of depriving them 
of that valuable right. [P 854 G 2] 

A suit was dismissed against all defendants 
and pending the appeal filed by the plaintiff, one 
of the defendants died and the appeal as against 
his representatives was allowed to abate. The 
appellant then applied to withdraw the suit 
uuder O. 23, R. 1 and permission was given with 
the result that another siiit was filed: 

Held : that the representatives of the deceased 
defendant could not be affected by the order 
passed under O. 23, R. 1 as they were no parties 
to it and that the decree passed in the original 
suit was binding on appellant as against them: 
21 Af L J 574, Dist. [P 864 C I] 

(b) Practice — Inconsistent decrees held 
should not be made. 

Several persons were sued as trespassers on 
property to which the plaintiff laid claim as 
mortgagee. The suit was dismissed. On appeal 
by the plaintiff, one of the trespassers died and 
the appeal abated against his representatives. 
Suit was then withdrawn under O. 23, R.l, Civil 
P. C. In a subsequent suit against the repre- 
sentatives of the deceased and other trespassers: 

Held : that the former decree had the effect of 
res judicata as regards the representatives of the 
deceased, and the necessary effect of this on the 
other defendants was that a decree against them 
could not be consistent with the decree against 
the representatives of the deceased and hence 
the whole suit should be dismissed. [P 854 O 2] 

A. P. Pandey — iov Appellant. 

N P. Asthana — for Respondents. 

Judgment. — This is an appeal against 
the appellate order of the Second Ad- 
ditional Subordinate Judge of Jaunpur, 
confirmng the order of the trial Court, 
which had dismissed the plaintiff -ap- 
pellant’s suit.^ The facts are given suffi- 
ciently fully in the order of the lower 
appellate Court. The question that has 
been argued in second appeal is con- 
tained ill the 3rd issue set forth in 
that judgment, namely, whether the 
decision of the previous suit operates 
as a bar against the plaintiff so far as 
defendants 2, 3 and 4 are concerned. 
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When the Subordinate Judge came to 
deal with this question however w]^t 
he considered was whether the decision 
of the previous suit had the effect of 
barring the plaintiff’s suit against all 
the defendants. 

In the suit brought by the preset^ 
appellant in 1927, for possession of this 
property against trespassers, the de- 
fendants •<vere the same as in the pre- 
sent proceedings, with this exception, 
that defendant 4 in the former suit 
Sardar Singh, has died and is now 
represented by the present de- 
fendants 2 to 4, who are the 
respondents in the present appeal. The 
former suit was dismissed as against 
all the defendants, and the present ap- 
pellant filed an appeal, but during these 
proceedings Sardar Singh died and the 
appeal was allowed to abate against 
his representatives. The appellant 
therefore filed an application to be al- 
lowed to withdraw the suit under 0.23, 
R. 1, Civil P. C., and this permission 
was given with the result that the pre- 
sent suit was brought. The short ques- 
tion which I have to decide -in appeal 
therefore is the effect of the proceed- 
ings in 1927 on the present suit. The 
lower appellate Court has found that 
the representatives of Sardar Singh 
could not be affected by the order 
passed by the Court under O. 23, R. 1 
because they were no parties to that 
proceedings, and the result was that 
the decree given in 1927, against the 
appellant and in favour of Sardar Singh 
had the effect of res judicata. Having 
decided this point, the lower appellate 
Court then went on to consider the 
effect of this decision on the other de- 
fendants, and found that as they had 
all been sued as trespassers on the 
properly to whicli tlie plaintiff 
lant laid claim as mortgagee, it would 
be impossible to give a decree against 
the defendants other tlian defendants 2 
to 4 because such a decree would not 
be consistent with the decree which it 
was necessary to give in favour of de- 
fendants 2 to 4 allowing them to re- 
main in possession. It 
with the trial Court in dismissing the 

plaintiff’s suit. 

Mr. Pandc, for the appellants, has 
argued that the legal effect of the 
Court’s order allowing the forrrier suit 
to ])c withdrawn is that that suit *tiust 
be deemed not to have been instituted. 
In other words, the whole of the de- 
cree has been vacated, and it ^nnot 
have any force as res judicata in favour 
of defendants 2 to 4. When met with 
the argument tliat the order ot tne 


Court under O. 23, R. 1 could not be 
held to be binding on defendants 2 to 4 
who were no parties to the proceeding, 
he referred to a decision of the Madras 
High Court in 21 M L J 574 (1), in 
which a somewhat similar question was 
considered, and it was held that as 
the parties were not represented in the 
proceedings under O. 23, R. 1 and 
had not taken any steps to have that 
order set aside in revision or review, 
they could not now object to sue on 
the ground that the order granting 
leave was inoperative. There is how- 
ever a clear distinction between the 
circumstances in the present case and 
those in the one before the Madras 
High Court. In the present case the 
contesting respondents had acquired a 
valuable right by the decision of the 
suit in their favour in the trial Court, 
whereas in the case before the Madras 
High Court the parties concerned had 
not acquired any right at all. I cannot 
therefore accept tliis authority for de- 
ciding that where an order has been 
passed under O. 23, R. 1 affecting the 
valuable right acquired by persons who^ 
have not been made parties to that j 
proceeding, the order is binding onj 
those persons and has the effect of; 
depriving them of that valuable right, j 
The next argument for the appel- 
lant was that even supposing the right 
of defendants 2 to 4 acquired in the 
previous litigation could not be affected, 
the plaintiff should nevertheless have 
been allowed a decree against the rest, 
of the defendants who were unr • ^ 
doubtedly bound by the order under 
O. 23, and who were shown on tile 
findings of fact to be trespassers on,': 
property to which the plaintiff ’ had . . 
proved his title. Mr. Pande has jiof: 
been able however to satisfy me 
the decision of the lower appellate - 
Court is wrong. A decree given in-thei 
plaintiff -appellant’s favour could 
possibly have the effect of giving ■ 

possession as against defendants 2 to*4,v 
and a decree giving him possession 
against the rest of defendants alon^ • 
couid not possibly be executed. None 
of the defendants has any right to 
trespass over any share of the pro- 
perty. The plaintiff-appelb.nt must]' 
either have the whole of it or none 
of it, and I therefore agree that a 
decree given against the defendants: 
other than defendants 2 to 4 would 
necessarily be inconsistent with the de- 
cree which the Court is bound to give 
in favour of defen dants 2 to '4. T he 

1 Petia Porumal Mufchiriau v. Pichan, (1911)21 
M L J 574=8 I 0 268. 
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result is therefore that the appeal fails 
and is dismissed with costs. 

Leave to appeal under the Letters 
Patent is given. 

K.S. Appeal dismissed, 
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Ganga Nath, J. 

Tika Ram — Defendant — Appellant. 

V. 

Sobha Ram — Plaintiff — Bespondents. 

Second Appeal No. 807 of 1933, De- 
cided on 5th April 1935, from decision 
of Sub-Judge, Agra, D/- 17-1-33. 

(a) Tort — Seduction — Action for — Plaintiff 
must prove that female was in his service 
and that by reason of seduction he is de- 
prived of her services — He is not entitled to 
damages for mere mental pain or anxiety. 

In an action for Eeduction, the plaintili must 
prove that the female seduced was in his service, 
actual or constructive, at the time of seduction, 
otherwise there is no injuria; that by reason of 
the act complained of or otherwise he was de- 
prived of her services, otherwise there is no 
damnum, and both injuria and damnum are 
necessary to support this action. The plain- 
tiff is not entitled to damages for mere mental 
.pain or anxiotj: Urinnell v. Weils, (1844) 66 
i? 2? 836 and Lynch v. Knight, (1861) 9 H L C 
577, Pel on. [P P55 C 2] 

(b) Tort — Seduction — Suit for damages is 
governed by Art. 22 and not by Art. 36, 
Limitation Act. 

A suit for damages for seduction is governed 
bv Art. 22. .and not by Art. 36, Lim. Act: 5 I C 
124, Pel 071. IP8S0 0 1] 

B. JUalik and Jagdish Swamp — for 
Appellant. 

. N. P. Asthana — for Kespondenfc. 

Judgment. — This is a defendant’s ap- 
peal and arises out of a suit brought 
, against him by the plaintiff-respondent 
for damages for mental worry .anxiety 
^ a JTrd! disgrace caused by the defendant’s 
efitic^ing away the plaintiff’s wife. The 
plaiiTtiff claimed Rs. 1.800 as damages 
for.*'dlsgracc and mental pain. The de- 
fendant contended that the plaintiff had 
hd '•cause of action and that the suit 
was. time barred. The trial Court found 
tha-t the defendant enticed away the 
plaintiff’s wife and gave the plaintiff a 
decree for Ks. 400 with full costs. The 
decree was confirmed by the Subordi- 
nate Judge on appeal. 

• . As already stated, the plaintiff* has 
•claimed damages for only mental pain 
and disgrace. In an action for seduc- 
tion, the plaintiff must prove: (1) that 
; the female seduced was in his service 
actual or construclive, at the time of 
i seduction, otherwise there is no injuria; 
\(2) that by reason of the act com- 
! plained of or otherwise he was dc- 


priv-ed of her services, otherwise there 
is no damnum, and both injuria and 
damnum are necessary to support this 
action: Mayne on Damages, Edn. 10, 
(vide p, 486), says: 

The action for seduction, properly so called, is 
an anomalous one. In form it purports to be 
merely an action for the consequential damage 
arising from the loss of service, resulting from 
the act complained of. Hence the action will 
fail unless some loss of service can be shown. 

No Indian authority has been pro- 
duced on this point, but the English 
cases are clear. In 66 R R 835 (1), 
it was held that an action for seduc- 
tion cannot be maintained avithout loss 
of service. At p. 842, it was observed: 

The foundation of the action by a father to 
recover damages against the wrong-doer for the 
seduction of his daughter has been unifcyrmly 
placed, from the earliest time hitherto, not upon 
the seduction itself, which is the wrongful act of 
the defendant, but upon the loss of service of 
the daughter, in which service he is supposed 
to have a legal right or interest. It has there- 
fore always been held that the loss of service 
must be alleged in the declaration, and that loss 
of service must be proved at the trial, or the 
plaintiff must fail: see 2TB 166 (2). 

Mr. Ramaswamy Ayyar in his law 
of Torts at p. 56 says with reference 
to an action of a husband for loss of 
society of his wife caused by entice- 
ment that : 

In all these cases the action lies only on proof 
of loss of service. The service may be actual or 
constructive. 

As regards the damages for mental 
pain or anxiety, the plaintiff is not 
entitled to damages for mere mental 
pain or anxiety. In 9 H L C 577 (3), 
at p. 598, it was laid do\vn: 

Mental pain or anxiety, the law cannot value 
and does not pretend to redress when the un- 
lawful act complained of causes that alone, 
though where a material damage occurs, and is 
connected with it, it is impossible that a jury, 
in estimating it, should altogether overlook 
the feelings of the party interested. For in- 
stance, where a daughter is seduced, hoA-over 
deeply the feelings of the parent mav be affected 
by the wicked act of the seducer, the law gives 
no redress, unless the daughter is also a servant; 
the loss of service is a material damage which a 
ury has to estimate; when juries estimate that, 
they usually cannot avoid considering the in- 
jured honour and wounded feelings of the parent. 

As regards limitation, the seduction 
took place in October 1930. The suit 
was brought in March 1932. The lower 
Court ha s applied Art. 36. Art. 36 

1. Grinnell v. Wells, (IS44) 66 R RTsifi^U^lTj 
C P 10=7 Man &. G 10:33=8 Scott N B 741 = 

2 D & L 610 =8 Jur llOl. 

2. Bonnet v. Alcott, (1864) 2 T R 166=31 R R 
667. 

3. Lynch v. Knight. (1361) 9 II L C 577=8 Jur 
(n s) 724=6 L T 291. 
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does not apply. It is Art. 22 which 
applies. Art. 22 is for compensation for 
any other injury to the person for 
which the period is one year from the 
time the injury is committed. This 
view is supported by 5 I C 124 (4). 
There it was held that a suit for da- 
mages or compensation for injury 
caused to a person’s reputation and 
for mental pain arising out of an as- 
sault is governed by Art. 22, Sch. 2, 
Limitation Act. The suit having been 
brought more than one year after the 
injury was caused is time barred. It 
is therefore ordered that the appeal be 
decreed with costs, and the decree of the 
lower Court be set aside and the plain- 
tiff’s suit be dismissed -with costs. 

Permission to file a Letters Patent 
appeal is granted. 

K s. Appeal allowed. 

4. Arhat Misir v. Baldeo Ahir, (1909) 5 I G 124. 
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Niamatullah and Bajpai, JJ. 

Ml. Latifunnissa — Plaintiff ■ — Appel- 
lant. 

V. 

Najmuddin Shah and others — Defen- 
dants — Respondents. 

First Appeal No. 399 of 1928, Deci- 
ded on Ist May 1935, from decision of 
Second Sub Judge, Cawnpore, D/- 20th 
August 1928. 

(a) Mahomedan Law — Wakf or family 
arrangement — No dedication in perpetuity— 
No provision made regarding mutawalis in 
future generations — Object of wakf limited 
to certain named individuals — Very small 
part of income for charity — No provision 
that income of property is to be spent ulti- 
mately for benefit of poor — Deed held no 
wakf but held valid family arrangement. 

Tboro was no dedication in perpetuity by the 
alleged deed of wakf. It did not make any pro- 
vision as regards mutajvallis in future genera- 
tions. Similarly tbe obj'^ot of the wakf was 
limited to certain individuals named. The 
charities exhausted a very small part of the in- 
come of tbe property and there was no provision 
that after tbe extinction of line of the wakif the 
income of property was to bo spent for tbe bene- 
fit of tbe poor: 

21cld : that the deed was not a wakf, 1980 All 
837, on.; but that tbe deed was valid as a 
family arrangement as the parties agreed that 
the properties should be managed in particular 
manner and income disposed oflin manner stated, 
and as the object of it was to prevent division 
of property into small shares and to preserve 
peace and harmony in family: 1922 

(b) Advancement— Property belonging to 
husband standing in wife’s name— There is 
no presumption of advancement Old house 
belonging to wife demolished and replaced 
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by new ones erected with funds deposited ii» 
their joint names — Inference is that husband 
intends to make wife owner of superstruc- 
ture also, 

There is no presumption of advancement where 
property belonging to a husband is made to 
stand in tbe name of wife, but where the hus- 
band deposits his own money in the joint names 
of himself and his wife with drawability by 
either of them and the old houses belonging to 
the wife are demolished and replaced by new 
ones erected with the aid of such funds and old 
materials, it is a fair inference that tbe hus- 
band’s intention was to make the wife, who was 
already the owner of the sites, to be tbe owner 
of the superstructures also. (P 862 0 Ij 

S. N. Sen and Mukhtar Ahmad — for 
Appellant. 

K. N, Katju, S. M. Husain, N. U. A 
Siddiqui and S. Majid Ali — for Respon- 
dents. 

Judgment. — This appeal arises from 
a decree passed by the Subordinate 
Judge, Cawnpore, in a suit brought 
by the appellant, Mt. Latifunnisa, for 
a declaration tliat a “wakfnamah,” 
dated 24th September 1926, purport- 
ing to have been executed by her, and 
a deed of agreement of even date also . 
purporting to have been executed 
by her, are void against her and 
do not affect her proprietary in- 
terests in the property detailed in 
Schs. 1 and 2, appended to the plaint, 
and for recovery of possession of a 
house mentioned in Sch. 3, which is , 
identical with one of the four items, 
of property mentioned in Sch. 1.: It . 
has been mentioned in a separate^ 
scliedule in addition to its reference: 
in Sch. 1, because the plaintiff claims . 
possession of this house, wliile in 
pect of other property her suit is ccpri*-‘.y 
fined to a mere declaratory relief: 
suit was dismissed by the trial }Coiirt“ . 
which left certain issues undetenrtined.. ; 
On the hearing of this appeal a Bench 
of this Court remanded the suLt .*for 
a finding on a number of issues . 

ed in an order dated 8th Novehaher.. 
1932. The findings on those issues have \ 
since been received, and we have heard* ' * 
learned counsel for the parties on the, j - 
whole case whicli is now ripe for,_a''; 
final decision. ' i'’ 

The plaintiff impleaded as defenr 
dants to the suit seven persons. De-- . , 
fendant 1, Saiyed Najmuddin Shah, is;. . 
admittedly the “sajjadanashin” of a-v 
“khanqah” at Fatehpur and the spiri-V 
tual preceptor of the plaintiff. Defen- 
dant 2 is the son-in-law of defen<^nt 
1. Defendants 3 and 4 are the disci- 
ples of defendant 1. None of these . 
defendants belong to the plaintiff’s fa* 
mily. Defendant 6, Mt. Sughra Bibi,. 
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IS the daughter of the plaintiff. De- 
fendant 5, Allahdiya Khan, is the hus- 
band of defendant 6. Defendant 7, 
Fazal Hasan Khan, is the plaintiff’s 
son. The contest lies between the 
plaintiff and her daughter, defendant 
6, who is hereinafter referred to as 
the defendant. The latter’s husband 
has been impleaded only because he is 
said to have been instrumental in 
bringing about the alleged “wakf” and 
the agreement impugned by the plain- 
tiff. Defendant 7 did not contest the 
suit, and is apparently at peace with 
his mother. 

The plaintiff is the widow of one 
Yar Hasan Khan, who was employed 
in the Commissariat and died in 1925, 
leaving the plaintiff, his widow, and 
defendants 6 and 7, his daughter and 
son, respectively. He left a sum of 
over Rs. 32,000 which was realised by 
the plaintiff. It was divided among the 
three heirs of Yar Hasan Khan after 
payment of Rs. 11,000 dower debt due 
to the plaintiff, and sundry other 
charges. Defendant 6, the daughter, 
received Rs. 6,231-11-4 as her sltare. 
The daughter laid claim to a share 
in five houses situated in Cawnpore. the 
first four of which are mentioned in 
Sch. 1, and the fifth in Sch. 2. She 
alleged that all the five houses belong- 
ed to her father. The plaintiff, on the 
other hand, claimed them to be hers, 
in which her husband or his heirs had 
no interest. House No. 4. entered in 
•Sell. 1 (also mentioned in Sch. 3) is 
claimed by the defendant as her own 
property under an oral gift made in 
her favour by her father at the time 
of her marriage. It is common ground 
that the sites of the four houses, men- 
‘uphed in Sch. 1, belonged to the 
^aintiff, who inherited them and the 
houses then standing thereon from her 
-pacents. The houses originally stand- 
.ing on them were partly “kachcha” 
and partly “pncca” which were sub- 
s'eciucntly demolished, and the houses 
how standing on those sites were built 
at a considerable cost. According to the 
plaintiff, such cost amounted to Rupees 
12.500; wliile according to the defen- 
dant, no less than Rs. 25,000 was 
Spent on the new constructions. The 
plaiiuiff alleges that the money spent 
oil the new buildings belonged to her 
while the defendant’s case is tluit it 
was her father who constructed the 
e>:isling; buildings with his own funds. 

This is one of the questions to be de- 
cided in this appeal. The house en- 
tered in Sch. 2 was admittedly pur- 
chased under a sale deed in the name 


of the plaintiff, who claims to be the 
owner thereof. The defendant, on the 
other hand, alleges that this house, 
like the others, belonged to her fa- 
ther, who purchased it under a benami 
sale deed in the name of ^ the plain- 
tiff. This is another point in dispute 
between the parties. The wakfnamah 
and the agreement, impugned by the 
plaintiff, are alleged by the defendant 
to have been executed by the plain- 
tiff in the following circumstances: 

After the distribution on 12th June 
1926, of cash left by the plaintiff’s hus- 
band, among his heirs, there was a 
dispute between the plaintiff and her 
daughter, defendant 6, in respect of the 
houses now in question. There is lit- 
tle doubt that it was the son-in-law, 
defendant 5, who was setting up a 
claim on belialf of his wife and, but 
for his activities, matters would not 
have come to this pass. It was agreed 
that all the disputes between the par- 
ties be referred to an arbitration by 
defendant 1 who was highly respect- 
ed by both of them. Accordingly an 
agreement was c.xecuted on 2nd May 
1926, by the plaintiff, her daughter 
(defendant 6), her son (defendant 7) 
and^ her son-in-law (defendant 5) re- 
ferring all disputes for decision by de- 
fendant 1 as arbitrator. On 6th June 
1926, the plaintiff and her daughter 
appeared before the arbitrator, and the 
plaintiff promised to produce some do- 
cuments on a subsequent date. These 
facts are noted in Ex. C, which pur- 
ports to be proceedings before the 
arbitrator bearing the thumb-mark of 
the^ plaintiff. Eventually defendant 1 
delivered an oral award, directing that 
the property be distributed according 
to Mohamedan Law. The plaintiff' 
thereupon executed another document 
on 31st July 1926, which is styled as 
“kabuliyat.” It purports to bear the 
thumb-marks of the plaintiff and her 
daughter, defendant 6. They signify by 
that document their acceptance of the 
award. All this happened at Fatehpur, 
where defendant 1 resides in his 
“Idianqah.” The plaintiff, her children 
and her son-in-law reside at Cawn- 
pore. 

After the award was delivered, the 
plaintiff is said to have told her daugh- 
ter and son-in-law that her husband, 
Var Hasan Khan, had contemplated a 
wakf-alal-aulad in respect of the pro- 
perty and that its division was likely 
to be detrimental to all and that it 
would be better if instead of the pro- 
perty being partitioned she were al- 
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lowed to execute a deed of wakf 
which should ensure enjoyment there- 
of by all concerned. This suggestion 
was accepted by the daughter and her 
husband. Accordingly a deed of wakf 
was executed on 24th September 1926. 
The deed declared one of the houses 
as the exclusive property of the plain- 
tiff and her son while another house, 
which is alleged to have been made 
a gift of to the defendant on the oc- 
casion of her marriage, was declared 
to be her property. These two houses 
are, according to the deed, unaffected 
by the wakf. The income of the other 
houses, wliich are made wakf, after 
making allowance for repairs and pub- 
lic charges and Rs. 30 a month as 
the allowance of the plaintiff, who is 
to remain the “mutawalli” during her 
lifetime, is to be divided between the 
son and the daughter in the propor- 
tion of 2 to 1. To be more exact, the 
son is to get Rs. 120 a month, while 
the daughter is to receive Rs. 60 a 
month. The total income, as given in 
the deed, is Rs. 225. On the same date 
an agreement was executed by the 
plaintiff, her son, daughter and son-in- 
law who agreed to hand over the in- 
come of the “wakf” property to de- 
fendant 1, who was to supemse the 
superintendence of the “wakf” by the 
“mutawalli” and to distribute the al- 
lowance in terms of the deed of wakf. 
According to the agreement, the muta- 
walli, was to hand over the income of 
the “wakf” property to defendant 1 
and submit her accounts to him. There 
are other provisions in the agreement 
but in view of what lias happened it 
is not necessary to enter into a de- 
tailed discussion of that document. An 
application was made to the Munici- 
pal Board for entry of the name of 
defendant 6 in respect of the house 
allotted to her by the deed. Similarly 
an application was made for entry of 
the name of defendant 7 (the son) iii 
respect of the house reserved for him 
and the plaintiff. As regards the rest of 
the houses, entry was to be made in 
the registers of the Municipal Board 
that they were “wakf” properties and 
in iiosscssion of the plaintiff as muta- 
walli.” 

The above, in brief, are the defen- 
daiu’s allegations. The plaintiff how- 
ever denies the material part ot the 
story narrated above. She instituted 
tlic suit which has given rise to this 
appeal on 12lh December 1927. She 
iillcgcd in her plaint tliat the agree- 
ment to refer the dispute to arbitra- 
tion the wakf and the agreement m 
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favour of defendant 1 were not exe- 
cuted by her, and that advantage was 
taken of her position as an illiterate 
“pardanashin” lady by all the defen- 
dants. She alleges to liave affixed her 
thumb-marks to certain blank papers 
at the instance of defendants 5 and 
6. Fraud and undue influence, alleged 
by her, are described in paras. 7 to 
12 of her plaint. According to her 
story, defendants 1 and 2 identified 
tliemselves with the interests of the 
daughter and participated in the fraud 
alleged by her. She also attributes a 
desire to defendant 1 to have control 
of the entire property belonging to the 
plaintiff. 

A written statement was filed by de- 
fendants 1 and 2, who repudiated the 
plaintiff’s allegation so far as it charg- 
ed them with fraud and unfair deal- 
ings, and consented to the agreement 
entrusting the superintendence of the 
“wakf” to defendant 1 being cancelled. 
They disclaimed all interest in the 
property or its management. Similar- • 
ly, defendants 3 and 4 filed a written 
statement denying the plaintiff’s alle- 
gation so far as it attributed any fraud 
to them. Defendants 5 and 6 contested 
the plaintiff’s claim, alleging that the 
plaintiff liad agreed to refer to arbi- • 
tration the dispute which had arisen * 
in respect of the property now in suit, 
that the award made by defendant 1 
was accepted by her and that the deed 
of wakf was executed by her intelli- . 
gently and voluntarily, ' . 

The trial Court set aside the agree- 
ment in view of the attitude adopted 
by defendant 1. In other respects the ’■ 
suit was dismissed. Originally the suit v- 
was tried by Mr. Gopal Cliand Shar- ; 
ma, who held that no fraud was pra^’r* 
tised on the plaintiff, that she 
ferred the dispute which had aris^.!.;v 
between her and her daughter to-, an./r,, 
arbitration by defendant 1. who 
an award directing that the property--'.'^- 
be divided according to MohamedaiV'.' s- 
Law, and that she subsequently exer 'V 
cuted the deed of wakf, as alleged . 
by the defendant. The issues relating 
to ownership of the houses in dispute. 
were left undecided by the Subordi- 
nate Judge, and as already stated, this * 
Court remitted a number of issues, . . 
which were decided by another Sub- '.j. : 
ordinate Judge, Mr. Malik, who liad ^ 
in the meantime succeeded Mr. Shar- 
ma. His findings are mostly in favour 
of the plaintiff. It has been found on • 
those issues that the land, on ^yhich 
the present buildings stand, was inhe- . . .•> 
rited by the plaintiff from her father. 
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that she built the houses now existing 
with funds belonging to herself, that 
the house entered in Sch. 2 was pur- 
chased by her and the sale-deed in 
her favour was not “benami” for her 
husband, and that the house entered 
in Sch. 3 was not given to defendant 
6 at the time of her marriage, as al- 
leged by her. These findings have been 
challenged by the defendant. The find- 
ings arrived at by Mr. Gopal Chand 
Sharma, so far as they are against 
the plaintiff, have been challenged by 
her. Practically the whole case has been 
argued and we have to record our 
findings on all the material questions 
arising in the case. 

It was denied by the defendant that 
the plaintiff is a “pardanashin” lady 
and entitled to the protection which 
the law extends to her as regards do- 
cuments executed by her. It was found 
before remand that the plaintiff is a 
“pai'danashin” lady, and that the case 
should be approached in the light of 
rules applicable to documents e.xecuted 
by “pardanashin” ladies. There is am- 
ple evidence on the record to justify 
the finding that the plaintiff is a “par- 
danashin” lady. Nothing has been said 
. in arguments which can persuade us 
• ^to take a different view. 

Mr. Gopal Chand Sharma rightly* 
threw the onus in the first instance 
on the defendant to establish tliat the 
plaintiff executed the agreement of 
.reference and the deed of wakf know- 
ing their nature and effect on her in- 
•terest, and was a free agent in doing 
so. 

■ The plaintiff admits that her son- 
' iii-law and her daughter, claimed a 
share on the house property. She also 
, 'stafSd that the dispute about the cash 
Was settled, but that in respect of the 
' ’*^>ropefty” urnplying the houses) was 
’’■.•not -• amicably settled and that she 
V;claimed it to be her own while they 
"• (daughter and son-in-law) claimed it 
.• to -be the property of her husband. 

•' It is probable that the parties would 
..be disposed to refer the dispute bet- 
- ween them to an arbitration by de- 
fendant 1 whom they and a large num- 
ber of other Mohamedans of the loca- 
lity regarded as a saint and who was 
c.xpected to give an impartial decision 
on the questions at which the parties 
were at variance. The agreement of 
reference is a simple document, which 
provides that defendant 1. “may decide 
all our disputes relating to ownership 
and partition of the moveable and im- 
movable properties.” The main contro- 
vcrsv between the parties was whe- 


ther the immovable property belonged 
to Yar Hasan .Khan as alleged by the 
daughter, or to the plaintiff herself. 
There is no doubt that if the agree- 
ment to refer was duly executed b^ 
the plaintiff, this question was the 
principal issue which called for a de- 
cision by the arbitrator. The - agree- 
ment purports to have been scribed by 
one Waris Ali Khan and signed, inter 
alia, by the plaintiff’s son, Fazal Hasan 
Khan, Waris Ali Khan was examined 
as a witness and stated tha/t the plain- 
tiff, who was in a “burqa,” signed the 
agreement in his presence and that the 
document was read over to the parties, 
who accepted its terms. The only thing 
elicited in cross-e.xaminationi is that 
though he is not a disciple of defen- 
dant 1, he has “confidence” in him (de-^ 
fendant). There is nothing in the evi- 
dence of this ^vitness which need excite 
any suspicion. At the same time, he 
does not say that the document was 
explained, and deposed to the same 
having been merely read over to the 
plaintiff. Allahdiya, the plaintiff’s son- 
in-law, has however stated the circum- 
stances in which she executed the 
agreement. He says that there was a 
dispute in respect of the “tarka” of 
Yar Hasan and that the plaintiff agreed 
to refer the dispute to defendant 1 
for decision. He also states that the 
agreement was explained to her. The 
stamp purports to have been purchased 
by the plaintiff’s son, Fazal Hasan, on 
1st May 1926. Fazal Hasan Kas not 
been examined as a w'itiiess in the 
case. The plaintiff adduced evidence to 
prove that Fazal Hasan is an idiot. 
The lower Court has not accepted this 
allegation: nor are wc satisfied that 
there is any truth in this allegation. 
It may be that Fazal Hasan, who is 
described in the deed of wakf as “si- 
dha sadha admi” (a simple man) was 
not considered sufficiently clever to 
stand cross-examination and was. for 
that reason, not produced; but there 
is no warrant for the suggestion that 
he is incapable of giving evidence. 

One Nawab Ali, who is a zamindar 
paying revenue of Rs. 600, has stated 
that he wrote Ex. C, which he des- 
cribed as an application on behalf of 
the plaintiff but which appears to be 
more in the nature of proceedings be- 
fore an arbitrator. He says that it was 
at the instance of the plaintiff that 
he wrote that document. He also de- 
poses that the parties adduced oral 
evidence before the arbitrator and that 
nimscli took down the evidence 
According to him, the plaintiff affixed 
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her thumb-mark on Ex. C, which re- 
cords her declaration that she would 
produce documents at a subsequent 
hearing. This witness so deposes to 
the oral award made by defendant 1, 
to the effect that the property should 
be divided according to the Mohame- 
dan Law. The witness further deposes 
that the parties accepted the award, 
which was subsequently written out on 
a stamp paper of Rs. 5 and was laid 
before defendant 1 for signature; but 
the latter refused to sign it on the 
ground that “he is not a Avorldly man*’ 
and could not associate himself with 
worldly matters. Thereupon the par- 
ties requested the witness to record 
their acceptance of the award. Ex. D 
was then written by the witness and 
signed by the plaintiff and her daugh- 
ter, both agreeing to abide by the 
award delivered by defendant 1. This 
document, according to the witness, was 
read over to the plaintiff. We have 
also the evidence of Allahdiya, the 
plaintiff’s son-in-law, which, if believ- 
ed, establishes conclusively that the 
plaintiff took an intelligent part in all 
these proceedings and knew what liad 
happened. 

Having considered the evidence bear- 
ing on the point, we find ourselves 
in agreement with the lower Court in 
holding that there was a dispute bet- 
ween the parties as to whether the 
house property should be considered 
to be part of Yar Hasan’s assets and 
therefore divisible among his heirs, that 
the plaintiff referred this dispute to 
arbitration and defendant 1, who was 
tlie arbitrator, gave an award direct- 
ing that the property be divided ac- 
cording to ^lohamedaii Law, which im- 
plied that it was part of the assets of 
Yar Hasan and did not belong to the 
plaintiff in her own right. In arnv'ing 
at that finding we are not unmindful 
of the difficulty that the arbitrator, 
whose oral award is relied on by the 

defendant, has not been examined; but 
we accept the explanation offered on 
behalf of the defendant that defen- 
dant 1 Itas a conscientious objectmn 
to appearing in Court and it is for 
that reason that the defendant did not 
insist on his evidence. It is easily irna- 
ginable that a party in the position 
of the defendant would not consider 
it safe to enforce the attendence of 
a witness like defendant 1. who is sup- 
posed to be dissociated from worldly 
affairs and who might have refused to 
give evidence regardless of conse- 
quences. The plaintiff’s own evidence 
is wholly unworthy of credit, as point- 


ed out by the lower Court. The evi- 
dence of Allahdiya and other witnesses 
of the defendant is sufficiently^ reliable 
as regards the circumstances in whi^ 
the plaintiff became a party to the 
reference and in which the award was 
given and accepted by all concerned. 
(After considering the evidence on this 
point the judgment proceeded). Ac- 
cordingly we hold that the deed of 
wakf-alal-aulad was intelligently and 
voluntarily executed by the plaintiff. 

The next question is whether the 
deed is valid. No question as regards 
its validity was raised in the Court 
below. In this Court, the advocate for 
the plaintiff impugned its validity on 
grounds of law, and we allowed the 
question to be argued. We find that 
the so-called wakf is not a wakf in 
law at all. The dedication is not in 
perpetuity. As regards the manage- 
ment, it provides that the plaintiff shall 
be the “mutawalli” of the property 
during her life. After her death her 
son Fazal Hasan Khan and after him 
one of the children would be the “mu- 
tawalli:’* 

Otherwise Mt. Sugbra Bibi or one of ber 
children .... will tben be tbe ‘mutawalli;’ and 
failing him, tbe manager of the ‘kbanqab* of 
Syed Najmuddin (defendant 1) shall be the ■ 
•mutawalli. ... 

The deed does not make any pro- 
vision as regards mutawallis in futufp • 
generations. Similarly the object of the 
wakf is limited to certain individuals 
named. Two houses are declared to -1^, 
exempt from wakf. As regards the in'- • 
come of the rest, provision is made for 
repairs of the house, Income-tax, JVI.ur.J 1 
nicipal taxes, expenses in respegt . of "v 
a mosque, “Rajbi Sharif,” “Qurl^ni”. 
on the occasion of Baqr Id and for^ 
expenses of Shabi Barat. The .Cliari- 
ties exhaust a very small part of the 
income of the property. The mutawaUv 
is to get Rs. 30 as her allowance../. 
Salary of a servant to the extent ’ 
Rs. 15 is allowed. The balance /or 
Rs. 180 is to be divided between " 
son and the daughter in the propor*. 
tion of 2 to 1. The deed proceeds, 
to lay down that after the death of 
the plaintiff, Fazal Hasan would get ; 
the mutawalli’s allowance and after hiih . 
his “children” and thereafter “that per- 
son who will become mutawalli in my 
or his place shall get it.” The deed 
winds up by the statement that it is 
in favour of “cliildren.” There is no s 
provision that the allowances reserved 
for the son and daughter are to be 
distributed among their descen- 
dants generation after generation. It 
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is possible that this was the intention 
of the parties to the deed; buit it has 
not been anywhere expressed, and we 
are not at liberty to read words to 
that effect in the deed. There is no 
provision that after the extinction of 
• he line of the “wakf” the income of 
the property is to be spent for the 
benefit of the poor. An ultimate gift 
jf this nature is essential for the vali- 
dity of a wakf-alal-aulad: see 1930 All 
!837 Cl). The “wakf” as a “wakf” is 
therefore void. 

The document styled as a “wakf” has 
been proved to be part of a family 
arrangement, as found by us. By an 
agreement by the plaintiff, her son and 
her daughter, it was settled that the 
property might be dedicated in the 
manner laid down in the deed in super- 
session of the award made by defen- 
dant 1, under which each party was 
to receive his or her share according 
to Mohamedan Law. The deed bears 
the signatures of all interested in the 
property. If the word “wakf” had not 
been used in the document and if all 
of them had joined in the execution 
of an agreernent containing exactly the 
same provisions as are found in the 
deed, there could be no doubt as to 
its validity as a family arrangement. 
The beneficiaries are living individuals 
or their immediate descendants. At any 
rate, the arrangement embodied in the 
I deed is valid and binding on the par- 
ties to it. So far as the deed provides 
for payment of taxes and repairs to 
the house, no exception can be ta- 
k^n. The provision for charities 
amounts to a valid charge on the pro- 
perty. There is nothing illegal in the 
manager (erroneously described as 
_ ’'-muttawalli”) receiving Rs. 30 a month 
‘As remuneration. There is again noth- 
' ing ‘^invalid in the provision that the 
t manager should pay Rs. 120 a month 
.to the son and Rs. 60 a month to 
i tbe daughter, neither of whom will be 
entitled to actual possession or to par- 
tition of the property during his or 
her life-time. The only provision tliat 
• remains to be considered is that in res- 
pect of the salary of a servant. This 
is a legitimate provision, and may be 
validly included in a family settlement. 
As to whether it will be open to the 
•descendants^ of Fazal Hasan Khan and 
. Sughra Bibi, defendants 7 and 6, to 
partition the property is not a ques- 
tion which need be decided; nor is it 
necessary to decide whether the issues 
of Fazal Hasan and Sughra Bibi who 

1. Trafan Ali v. OfiBcial Roceiver, Agra, 1930 All 
837 = 130 I C C31=52 All 748. 


do not now exist would be bound to 
act in accordance with the terms of 
the deed. The plaintiff and her children 
have agreed as part of a family ar- 
rangement that the property shall be 
managed in a particular manner and 
the_ income thereof shall be disposed 
of in the manner stated in the docu- 
ment. There was consideration for such 
an agreement. The object of it was 
to prevent division of the property in- 
to small shares and to preserve peace 
and harmony in the family. This case 
IS amply covered by the decision of 
their Lordships of the Privy Council 
^^22 P C 107 (2). In that case 
also the wakf, as a wakf was invalid; 
but as the members of the family liad 
agreed to accept its terms by a se- 
parate instrument, it was held that the 
provisions contained in the wakf deed 
were binding on the parties to the 
agreement. 


in tJie view ot the case taken by 
us, It IS not strictly necessary to ex- 
press any opinion on the findings re- 
turned by the Subordinate Judge, Mr. 
Malik, after remand; but as we heard 
arguments at length on those ques- 
tions, we think it desirable to record 
our^ findings on those questions also. 
It IS common ground that the sites 
of the four houses entered in the first 
list belonged to the plaintiff, who ixad 
inlierited the houses standing thereon 
her father. Xhe evidence proves 
that those houses do not now exist 
and have been replaced by new houses 
since constructed. Having regard to 
the relations between the plaintiff and 
“^sband. it is impossible to say 
that the entire amount spent on the 
new constructions belonged to the 
plaintiff or her husband. A sum of 
Rs. 12,000 originally belonging to Yar 
Hasan, was subsequently placed in the 
current account in the joint names of 
\ar Hasan and the plaintiff. The Sub- 
ordinate Judge thinks that, as the 
plaintift ^ could withdraw that amount 
and as It was spent on the construe - 1 
tions, the houses should be consider- ’ 

property of the plain- 
urt. IJiis line of argument may not 
be c^rect, but we are of opinion that 
iar Hahn’s conduct, is more consis- 
tent with the hypothesis that his in-' 
tention was to allow his money to be' 
spent for his wife’s benefit. It is true! 
there is no presumption of advanced 
ment where property belonging to a 
husband IS n^de to stand in thi name i 
or the wife._biit w here, as i n this ca^ ' 

Sami^ah K^in 

107=69 I C 138=49 I A 153=49 cil 820 ^C) 
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the husband deposits his own money 
in the joint names of himself and his 
wife with drawability by either of them 
and the old houses belonging to the 
wife are demolished and replaced by 
new ones erected with the aid of such 
funds and old materials, it is a fair 
inference that the husband’s intention 
was to make the wife, who was al- 
ready the owner of the sites, to be 
the owner of tKe superstiuctures also. 

As regards the house entered in list 
2 which had been purcliased in the 
name of the plaintiff, we agree with 
the Subordinate Judge that the evi- 
dence is not sufficient for a finding 
that the sale deed was “benami.” The 
house was purcliased for a compara- 
tively small amount, which was well 
within the means of Mt. Latifan. 

We also agree with the Subordinate 
Tudge in holding that the defendant 
failed to prove the gift of the house 
entered in list 2 on the occasion of 
her marriage. This will however make 
no difference, as the family arrange- 
ment embodied in the “wakf” has al- 
lotted that house to her. 

The result of our findings is that 
the transaction embodied in the deed 
of wakf, dated 24th September 1926, 
is not valid as a wakf, but is valid 
as a family arrangement. The decree 
of the lower Court shall be modmed 
as herein provided. In all the circum- 
stances of the case, we direct that 
the parties pay their own costs in both 

Courts. 

c Decree vioaifiea. 
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SUDAIMAN, C. J. AND BENNET, J- 
Ahmad Ali Khan and ctnoi/ie/— Defen- 
dants — Appellants. 


V. 


Plain- 


Biyasat Ali Khan and others - 
tiffs — Eespondents. 

Letters Patent Appeal No. ^^5 of 
1934, Decided on 25th April l93o, 
against decree of Young, J., D/- 6th 
March 1934. j , i 

(a) Pensions Act (187 1) Ss 7 and 11- 

Pensions mentioned in Ss. 7 and 11 do not 

comprise all possible kinds of pensions. 

There is nothing in the Pensions Act, xvhich 
states that the two kinds of pension in b. 7 and 

the four kinds of pension in S. 

possible kinds of pension; 

sou to suppose that those six kinds 

all possible kinds of pension. fP 866 G IJ 

(b) Pensions Act (1871), Ss. 11 and 12- 

PeVson asserting compromise to *"''*}*** 

should prove that pension falls under S. 11. 


Where a person challenges a compromise de* 
cree in regard to a pension, he must prove that 
the pension falls under S. 11 after making pro- 
per allegations. tP 866 O 2J 

(c) Practice — Defects in pleadings cannot 
be set aside in Letters Patent appeal. 

The Letters Patent appeal is not the stage of 
a proceeding where defects in the evidence and 
pleadings of a party can be set aside. [P 866 G 2} 

(d) Contract Act (1872), Ss. 23 and 25 — 

Compromise— Two considerations, one be- 
ing void and other good — Compromise is 
valid. 

Where a compromise entered into is supported 
by two considerations one of which is void but 
the other is good, the compromise is valid. 

[P863 0 2] 

(e) Contract Act (1872), S. 37 — Family 
dispute — Compromise entered into and de- 
cree passed held permanently binding on 
family. 

There was a bona fide family dispute in regard 
to a pension and the Collector had granted a 
certificate under S. 6, Pensions Act, and the 
civil Court lawfully bad the case within its 
jurisdiction. Under those circumstances the 
parties came to a compromise of the family 
dispute. The compromise was embodied in the' 
decree: 

Held : that such an arrangement was inten- 
ded to permanently bind the members of the 
family and that it would be intolerable if the 
members who succeeded the actual persons' 
making the compromise were allowed to set the 
compromise aside on the simple ground that 
they were not parties to the compromise: 1927 
All 170 (F B), liel on, (P 863 0 2] 

(f) Registration Act (1908), S. 17 (2)— r 

Compromise in 1922 involving property not 
subject of case — Registration is unnecessarjiT' 
even in regard to that property. ^ 

Where there is a compromise filed in Courk 
before the amendment of 1929 which involve 
property which is not the subject of the case ip * 
that Court, then registration is unnecessary* 
even in regard to that property: 1919 P 0 79,; 
Foil. [P 864.0 13v 

(g) Execution — Decree binding — Compro- ; 
mise decree — Executing Court can^ go *.4nto.^ 
question whether compromise is valid oi^-hot. 

The mere existence of a compromise 
decree passed on that compromise does nOkp^-j 
vent an execution Court or a difierent ;(jcn\ct ^ 
from investigating the question whether certialij ^ 
terms in that compromise would not amount^ ^ . 
a penalty which would be invalid under S. 
Contract Act. Hence it is open to the Court to - 
go into the question of whether the compromise 
in question is or is not valid. [P 864 C 2}, 

(h) Contract Act Ss. 23 and 24 — Con^. 

veyances— One party performing his part--*;-. 
Other party incompetent to perform portion * 
of his part — Other part can be enforced. 

In the case of conveyances, where one party ' 
has performed the whole of his part of the con- 
tract, and it is only the opposite party which is 
incompetent to perform one part of it. then it is 
open to the civil Court to enforce the perfor- 
mance by the second party of that part which 
he is competent to perform. [P 868 0 23 
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(i) Pensions Act (1871), S. 7 — Certificate 
granted under S. 6 — Pension does not be- 
come one mentioned in S. 7. 

No doubt a certificate is not required for a 
suit about a pension mentioned in S. 7, but the 
mere fact that a certificate is granted does not 
make the pension in regard to which it is gran- 

mentioned in S. 7. (P 866 C 1] 
Act (1871), S. 12— Scope. 

All kinds of Government pensions do not come 
under S. 12. [p ggg q j] 

TVazir Sasan and Ishag Ahmad — for 
Appellants. 

P. L. Banerji and M. A. Aziz — for 
Respondents. 

Siilaiman« C. J. — I concur in the or- 
der proposed. No doubt there are 
classes of pensions an-d those 
falling under S. 7 are not subject to 
the provisions of Ss. 4 and 6 Pen- 
sions Act, (Act 23) of 1871. It is al- 
so true that the burden is on the 
defendants^ to show that the pension 
in dispute in this case was of the class 
mentioned in Ss. 11 and 12. But inas- 
much as it has been assumed through- 
out in all the Courts thart: this was 
a political pension of the nature to 
which S. 12 would be applicable, I 
would prefer not to base my decision 
on the ground that this has not been 
established by the defendants. 

In the same way I have consider- 
able difificulty in holding that even if 

.. . . . da im to the 

.political pension in the former suit was 

fact an invalid and void offer, the 
counter promise is enforceable. So far 
. • aA.the Indian Contract Act, is concern- 
ed, all considerations and objects of 
ah agreement arfe unlawful which are 
of such a nature that if permitted they 
- woul-d defeat the provisions of any law. 

• .If ;.tljlerefore the object of an agree- 
ment, is such that if carried out, it 
would , be contrary to the provisions 
gf ;:i.ny law, it would follow that it 
woviUf defeat the provisions of that law 

• and v'ould therefore be unlawful. Read- 

23 with S. 24, it would then 
■fallow that if any part of the consi- 
deration for one or more objecis is 
unlawful, the whole agreement is void. 

I -would therefore be inclined to con- 
. sider if a part of the offer made by 
the plaintiffs to the former suit was 
/suQh tliat if permitted, it would de- 
feat the provisions of the Pensions 
Act, then that part of it was unlaw- 

• ful with the result that the whole of 
the offer made by the then plaintiffs 
would be void and therefore the com- 
promise made by the predecessor of 
the defendants would be without con- 
sideration and therefore not enforce- 
able as against the unwilling defen- 


dants. But the promise made by the 
defendants* predecessor to i>ay so ’much 
a month was not unJawfuI and the 
consideration passing from him was not 
void. Hence he might have either 
avoided the contract or enforced that 
Dart of it which was valid provided 
he performed the whole of his part 
of the contract. 

Tl^ cases of conveyances stand on 
a different footing for two reasons: In 

Sub-S. (h) of 
f • i- Act, in terms does not make 
b. 24, Contract Act, applicable to the 
transfers governed by the Transfer of 
Property Act. In the second place 
where one. party has performed the 
whole of his part of the contract, and 
It is only the opposite party which 
IS incompetent to perform one part of 
It, then It is open to the civil Court 
to enforce the performance by the se- 
cond party of that part which he is 
competent to perform. The present 
case IS one where the plaintiffs’ pre- 
decessor, assuming tliat the offer to 
withdraw the claim to the pension was 
invalid, was not in a position to per- 
form a i^rt of the compromise made 
by him, it might therefore be difficult 
to decree the plaintiff’s claim when one 
part of the compromise made was not 
capable of being performed. That 
would amount to a substitution of a 
new contract by the spHtting up of 
the offer made by the defendant’s pre- 
decessor so as to uphold one part of 
U; wJuch might be regarded as con- 
sideration for the valid part of the 
compromise of the then plaintiffs and 
not to uphold the rest. On the other 
hand, as the plaintiffs’ predecessor ne- 
ver aftenvards laid any claim 
to the pension or the es- 
tate and the defendants are in posses- 

would be unfair to 
the plaintiffs if their claim is dismissed. 

^io"'ever of the opinion tliat 
the withdraival of the claim to poli- 
tical pension made in the previous suit 
was in no way invalid. Even as re- 

’vsffiich are governed bv sec- 
tions 11 and 12, there is a specific 
provision in S. 5 that where any per- 
son has a claim relating to such pen- 

f n Pi'efer it to 

district who may 
either dispose of such claim or unde^ 

fhe" 

granted by the Collects ''if 
to me that a civil suit filed Li a efil 
Court IS a perfectly legitimate .ftTon! 
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The civil Court is not only competent 
to try it, but under S. 6 of the Act 
is bound to take cognizance of any 
such claim and has to try the case and 
decide it. No doubt, in deciding that 
case the civil Court is not empowered 
to make any order or decree in the 
suit by which the liability of Govem- 
tuent to pay any such pension or ^ant 
would be affected directly or indirect- 
ly, but the Court is authorised to ad- 
judicate upon the rights of the par- 
ties, if any, and the decree of the 
Court would certainly be binding upon 
the parties who are before it. It there- 
fore follows that if there had been no 
compromise but the suit had been tried 
on its merits and decided in favour 
of the then plaintiffs, it would not be 
right to say that there was any defect 
in the action. I agree with the l^med 
Judge from whose judgment this ap- 
peal has been preferred that the posi- 
tion is the same whether the suit is 
decided by the Court after contest or 
whether a decree is passed in terms 
of a compromise which has been en- 
tered into between the parties. The 
effect of the compromise was that the 
then plaintiffs abandoned their claim 
not only to their alleged share in the 
political i>ension but also to their share 
in the estate of the deceased Syed 
Muhammad. The then plaintiffs were 
entitled to press their claims before 
the Court and ask the Court to ad- 
judicate upon it and if the decision 
was in their favour, they could have 
gone to the Collector armed with the 
decree of the Court and would most 
probably have been able to persuade 
the Collector to recognise them as the 
pension-holders and grant the pension 
to them. They in consideration for 
what was offered by the opposite p^- 
ty abandoned their claim to go on with 
the suit and abandoned their right, if 
any, to the property as also the pen- 
sion. I am therefore of the opinion 
that when the suit itself, was main- 
tainable the abandonment of the claim 
was valid consideration passing from the 
then plaintiffs which could form good 
consideration for the compromise made 
by the defendants. I see no objection 
in a person not persisting in his claim 
for n pension 3.nxl abandon in the suit 
which he has instituted on the strength 
of a certificate of the Collector. 

While S. 6 deals with the main- 
tainability of the suit relating to pen- 
sions, S. 11 is directed against a dif- 
ferent state of affairs. Where a politi- 
cal pension is sought to be seized, at- 
tached or scQuestrated at the instance 
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of the creditor or in satisfaction, of 
a decree or order of any such Court, 
S. 11 prohibits such action. S. 12, on 
the other hand, deals with private 
transfers and declares that all assign- 
ments, agreements, orders, sales and 
securities of every kind made by the 
person entitled to any pension men- 
tioned in S. 11 are null arud void. 
Obviously this deals with voluntary as- 
signments, etc., made by a person en- 
titled to any pension. This section does 
not govern decrees of Courts passed 
under S. 6, Pensioixs Act. The word 
“orders” in this section must mean or- 
ders made by tlie person entitled to 
any pension and is equivalent to pay- 
ment orders made by such i>ersons. 
The decree itself is therefore not hit 
by the provisions of S. 12 at all. But 
inasmuch as the decree is based on 
a private compromise, that part of the 
terms of the compromise which would 
offend against the provisions of S. 12 
would be invalid even tliough they are 
embodied in the compromise decree. 
For instance, when the political pen- 
sion under the compromise was allot- 
ted to the then defendants, an attempt 
to create a charge on that political 
pension for the purpose of securing 
the payment of the monthly allowance 
to Samiullah Khan would be null and 
void and of no effect. But an aban- 
donment of the claim to have the 
question tried by the Court would nbt. 
in itself amount to an assignment ' of j! 
any share in the political pension, b^'; 
merely tlie -Nvithdrawal of the suit in' 
lieu of the consideration offered. In* 
my opinion such a course is not obno- 
xious in any way to the provisions of . ^ 
the Pensions Act. 

I am therefore of the opinion that" 
the offer made by Samiullah Khan to: 
abandon his claim to the estate of the 
deceased, Syed Muliammad Khan, as 
well as to the pension, to which he 
might have been entitled wl^n made 
in a pending suit which 
l^en instituted after obtaining 
certificate of the Collector dhd 
which was in every way cognizable- by 
the civil Court, was not unla\vful or in- 
valid. The position would have been 
different if we had nothing but a re-j. .• 
gistered compromise between the par- 
ties, which was never filed in any such 
suit. 

The question of the liability of the 
heirs of Samiullah Khan is somewhat 
difficult; but as there was adequate 
consideration for the compromise, 
which was between the members of 
the family and was in the nature of 
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a family arrangement and it was in- 
tended tJiat the allowance would be 
pay’able by the heirs out of the pro- 
perty left by Syed Muhammad Khan, 
there is no reason why when SamU 

are not claiming any 
**jsht to the poUtical pension, they 
should not be entitled to enforce this 
compromise against the heirs of Af- 
tab Ali Khan. The amount was in- 
tended to be payable out of the as- 
sets of the deceased and the compro- 
mise decree should certainly be bind- 
ing on the heirs of the parties so long 
as the assets of Syed Muhammad Klian 
are available. I am unable to accept 
the contention that the proper inter- 
pretation of the compromise is that 
the sum of Rs. 50 was to be paid 
out of the poUtical pension and that 
the words “the property left by Syed 
Muhammad Khan” would include the 
political pension as well. The contrary 
is clear from the later portion of the 
document in which a distinction is drawn 
between the property which had de- 
volved from Syed Muhammad Klian 
and Malik Muhammad Khan and the 
pension which had devolved from three 
persons, Malik Muhammad, Syed Mu- 
hammad and Aminullah Klian. In view 
of the pronouncement of their Lord- 
' ships of the Privy Council in the case 
quoted by my learned brother, the 
,want of registration is not fatal. 

. ^'Bennet, J. — This is a Letters Patent 
appeal by the defendants against a 
judgment of a learned Single Judge 
*01 this Court. The case arises as fol- 
lows: One Aminullah Khan, resident 
•in Saharan pur, had a pension of 
Rs. 65 p. m. from Government, and 
he also owned an estate. He died some 
time prior to 1921 leaving three sons, 
Syed Muhammad Khan, Malik Muliam- 
jnad . Khan and Muhammad Ellivas. 
Syed Muhammad Khan died without 
heirs. Muhammad Eliyas had a son, 
.^tab Ali Khan, and the two defen- 
.oants-appcllants are the sons of Af- 
*tab Ali Khan. The father of the pre- 
sent plaintiffs one Samiulla Khan 
.along with one Adil Khan brought a 
suit No. 616 of 1921 against Aftab 
Ali Khan and others for a declara- 
tion that the j)laintiffs were the heirs 
of the deceased Aminulla Khan and 
were entitled to a share of the pen- 
sion. No property other than the pen- 
sion was in dispute in that suit. The 
suit was contested on the ground tliat 
Samiulla Khan was not the legitimate 
son of Malik Muliammad Khan. Per- 
mission was obtained under S. 6, Pen- 
sions Act from the Collector for this 
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o by the civil Court. 

On 8th August 1922 the parties en- 
tered into a compromise which was 
filed in Court and the suit terminated 
by a decree in the terms of the com- 
promise. This compromise sets out 
that the claim of Adil Khan to re- 
ceive Rs 24-6;0 p. m., out of the 
pension of Ammulla Khan of Rupees 
65-2-0 p m. should be decreed; se- 
ccmdly that Samiulla Khan, the plain- 

Muhammad 

^an, and also m accordance with 
this compromise Nawab SamiuIIah 
Kiian and his representatives were en- 
titled to get Rs. 50 per moruth, gene- 

tab'^Alf^T?^ generation from Nawab Af- 

representatives. 
U was also agreed upon that the (pay- 

R ^ monthly . allowance of 

Ks. 50 shall for ever remain a charee 
upon the property and the pension 
pwance of Na\vab Aftab Ali Khan In 
this Samiullah Khan relinquish- 
ed his entire share in the property 
Rented from Nawab Sayed MuLm- 

Nawab Malik TVIuham- 
mad Khan. In accordance with this de- 
cree payments were made of Rs. 50 

Khan and the pre- 
sent suit has been brought by the 

heirs of Samiulla Khan for arrears of 

25 H. *^ban died on 

25th April 1923 and Aftab Ali Khan 

^ed on 23rd December 1927 The 

Munsif deeded the suit in favour of 

an defendants filed 

an ap^al and the lower appellate 

Court dismissed the suit of the plain- 
tiffs on the ground that the cornoro 
m^se was void under S. 12, Pensions 

came in appeal to 

Judee learned Single 

judge of this Court has held that 

^ Khan was not a person en- 

ing o/'"s the mean- 

of Act, (Act 23 

had\ claim*^ only a person who 

the rivq n pension, and that 

the civil Court in 1921 had iurisdir- 

tion to hear and decide the suit bv 

virtue of a certificate granted under 

iunsdic^ro"„"r dt/eV.Ce" 

Judge held that under S 24 r 

valid. The learned Si/gle rudlpTh 

^om__^mstored the decree ^of ®th/\7iri 
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In Letters Patent appeal the first 
point which has been argued is that 
S. 12, Pensions Act, renders the com- 
promise decree invalid. Now S. 12 re- 
fers to “any pension, pay or allowance 
mentioned in S. 11” and S. 11 seta 
out: 

ITo pension granted or continued by Govern- 
ment on political considerations or on account 
of past services or present infirmities or as a 
compassionate allowance shall be liable to 
seizure, attachment or sequestration by any 
process of any Court etc. 

There are four kinds of pension set 
out in S. 11. Learned counsel argued 
that these four kinds of pension must 
comprise all kinds of pension other 
than those set out in S. 7. S. 7 re- 
fers to two kinds of pension. I do not 
consider that this argument is correct 
because there is nothing in the Pen- 
sions Act, which states that the two 
kinds of pension in S. 7 and the four 
kinds of pension in S. 11 comprise all 
possible kinds of pension; nor is there 
any reason to suppose that these six 
kinds do comprise all possible kinds 
of pension. Further it was argued that 
because a certificate had been granted 
in 1921 under S. 6 therefore the pen- 
sion in question could not have been 
one under S. 7. S. 7 states that 

nothing in Ss. 4 and 6 shall apply 
to the pensions mentioned in S. 7. No 
doubt a certificate is not required for 
a suit about a pension mentioned m 
S. 7, but the mere fact that a certi- 
ficate is not required does not make 
the proposition correct that if a cer- 
tificate is granted then the pension in 
regard to which it is granted cannot 
be one mentioned in S. 7. The writ- 
ten statement in the present suit m 
additional plea No. 2 set out that the 
deed of compromise is invalid accord- 
ing to law, that it is not registered 
nor executed on a stamp paper, that 
no charge can be created according 
to law on the pension allowance, nor 
is the Government pension fit to ^ 
transferred. Apparently in drafting 
written statement the person who 
drafted it was under the impression 
that all kinds of Government pensions 

come under S. 12. Pensions Act. This 
however is not correct. The defendams 
'-houlcl have made a proper pleading 
in their written statement that the 
pension was one of the four mention 
ed in S. 11 and it was necessary for 
the defendants to produce evidence to 
show that the Particular pension m 
question was one which d^ come un- 
der S. 11. Pensions Act. The onus of 
proof of this matter was on the de- 
fendants as they set up S. 12 of the 


Act as rendering the compromise in- 
valid. The defendants have neither 
made the proper allegation nor have 
they produced any evidence on the 
point. Under these circumstances I 
consider that the defendants have failed 
to establish that the pension in ques- 
tion was one to which S. 11 applies 
and that the compromise was one 
which would be invalid under S. 12. 

I am of opinion that this is not a case 
in which there should be any remand 
for a finding on the point because the 
defence failed to make the proper al- 
legations in the written ^temerut and 
failed to produce any evidence on the 
point. The Letters Patent appeal is 
not the stage of a proceeding where 
defects the evidence and pleadings 
of a party can be set aside, and there 
are rulings of their Lordships of the 
Privy Council to that effect. However 
as many other points have been argu- 
ed in this case I will assume for the 
rest of my judgment that this defect 
in the case for defence does not exist. 

The next question is whether if the 
compromise was one which would be 
within the meaning of S. 12, Pensions 
Act, what would be the effect on the 
compromise. S. 12 states that the as- 
signments, agreements, etc., enumerate 
ed by it are null and void. It there- 
fore appears that the particular pai^ 
of the compromise by which SamiuUa/ 
KJian relinquished all his right to th^ 
pension would be null and void. K. • 
to be noted that the compromise does, 
not set out that the allowance ot 
Rs. 50 p. m., should be paid to Sami*f 
ulla out of the pension. The compro^ 
mise merely provides that it shc^ld? . 
be paid as an allowance per menSenj 
and the compromise is silent as 
the source from which the payment 
is to be made. There is therefore 
thing which could be invalid ^ ^ 
gards S. 12 in connection with the 

provision for the paym^t of Rs: 
p. m. The invalidity which is alleg^ 
is in regard to the relinquishment by 
Samiullah of his right to the pension, • 
and this is set out in the compromise 
clearly and definitely. I am of the o]^- 
nion that this provision that Samiulla 
relinquished his right to the pension, 
may be regarded as null and void wi*- 
thin the meaning of S. 12, provided 
of course on the assumption that the 
pension is one under S. 11. That pro- 
vision is no doubt part of the con- 
sideration of the agreement. The other ■ 
part of the consideration moving fro^» 
SamiuUa was that he gave up his right 
to the property which had devolved. 
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from Syed Muhammad Khan. Two 
considerations therefore moved from 
Samiulla and of these two considera- 
tions one was riull and void. Now a 
consideration which is null and void is 
distinct from a consideration which is' 
unlawful. A consideration which is un- 
lawful is stated by S. 23, Contract 
Act to be one which is forbidden by 
law, or is of such a nature that, if per- 
mitted, it will defeat the provisions 
of any law; or is fraudulent; or in- 
volves injury to the person and pro- 
perty of another or is regarded by 
the Court as immoral or opposed to 
public policy. Now this particular con- 
sideration is not forbidden by law, nor 
is it of such a nature that if per- 
mitted it would defeat the provisions 
of any law. The law makes this par- 
ticular agreement to give up a claim 
to the pension null and void. There 
can therefore be no question of de- 
feating the provisions of the law by 
recognising that that consideration is 
null and void. That is not defeating 
the provisions of the law but that 
is carrying out provisions of the law 
as the particular provision states 
that the particular agreement is 
null and void. The case there is dif- 
ferent from a consideration which is 
unlawful. If there is- a consideration 
which is unlawful then under S. 24, 
Contract Act, even if there are other 
considerations which are perfectly good 
agreement will still be void be- 
. Cause the existence of one unlawful 
consideration taints the whole agree- 
ment and renders the whole agreement 
void. What I have said in regard to 
consideration applies equally in regard 
do the object of an agreement both 
Tinder S. 23 and under S. 24. Now 
the case of a null and void conside- 
ration. has a different effect on an 
agreement from a case of an unlaw- 
ful consideration. 

% 

♦ 

■ .Section 25, Contract Act, pro- 
vides that an agreement made with- 
out consideration is void. If there- 
fore tJiere is a single considera- 
tion for an agreement and that 
consideration is void then the agree- 
ment is one without conside- 
ration and the whole agreement is 
void. But in the present case the com- 
promise did not depend on the sin^-le 
consideration tliat Samiulla was to re- 
linquish his right to the pension. There 
was also the consideration tliat Sami- 
ulla relinquished his right to the pro- 
perty. That consideration of relinquish- 
ment of his right to the property is 
a perfectly good consideration and 
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th^efore the com;promise cannot be 
said to have been one without con- 
sideration moving from Samiulla. For 
these Reasons I consider that even on 
this theory of the appellant the com- 
promise would still be a valid compro- 
mise. 

The next point on which argument is 
directed is a more difficult one and 
that is whether the compromise can 
bind the defendants, the sons of Af- 
tab Ali, who was a party to the com- 
promise. As regards this High Court 
there is a ruling reported in 49 All 
527 (1) of a Full Bench which is bind- 
ing on us which lays down in con- 
nection with the question of pre-emp- 
tion as follows (p. 531) : 

I am also clearly of opinion that S. 37 confers 
that beneet and imposes the obligation upon the 
representatives of the parties if the parties 
should die before the contingency occurs. That 
is. it was held by the majority of that Bench 
that the second paragraph of S. 37, Contract Act, 
would apply to a case of that nature. This 
paragraph lays down promises binding the repre- 
sentatives of the promisors in case of the death 
of such promisors before performance, unless a 
contrary intention appears from the contract. 

. In addition to that Full Bench rul- 
ing there are certain other considera- 
tions which apply to the present case 
Ihere was a bona fide family dispute 
in regard to this pension and the Col- 

c a certificate under 

S. 6. Pensions Act, and the civil Court 
lavffully had the case within its juris- 
diction. Under those circumstances the 
parties ^me to a compromise of this 

The compromise was 
embodied m the decree. It appears to 
me that such an arrangement is in- 

H iZ P^''^.^nently bind the mem- 
bers of the family. In the case of com- 
promise decrees passed on family dis- 
putes It would be intolerable if the 
members who succeed the actual per- 
sons making the compromise were al- 

compromise aside on 
ground that they were not 
parties to the compromise. Such set- 
tlen^nt of family disputes are intend- 
ed by the law to be of a permanent 
nature. Further there is the allegation 
in the plaint that the defendants arc 
in possession of the property which 
Avas left by^ Aminulla Khan Ld the 
property which was left by Aftab Ali 
The defendants have^ not p W 
ed that they were not in possession 
of the property, nor did they raise ibii 
point in their grounds of first app^l 
to the lower appellate Court I 

11 ^ ^ the^efen^^,^e sons of aI' 

1, Aulad Ali v. Ali A thar 1 Q97 ah t ^ ” 

083=19 All 527 (P B)^ 170=100 I G 
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tab Ali Khan, to the extent of the 
property left by Syed Muhamit^d 
Khan which is in their possession. To 

this extent I consider that the ar^- 
ment is well founded that the liability 
of the defendants should be limited 
to the assets of the property left by 
Sved Muhammad Klian in their hands. 
The decree therefore should be varied 
to this effect. The compromise set out 
that the payment of Rs. 50 p. m., to 
Samiulla should be made generation 
after generation so long as the proper- 
ty left by Syed Muhammad Khan re- 
mains in the possession of Aftab Ah 
Khan or in the possession of ms r<^re- 
scntatives. The suit has not been 
brought to enforce a charge on that 
properly, but nevertheless I ^nsider 
that there is a liability on the de- 
fendants to the extent of the propeity 
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prevent an execution Court or a differ- 
ent Court from investigating the ques- 
tion whether certain terms in that 
compromise would not amount to a 
penalty which would be invalid under 
S. 74, Contract Act. I consider there- 
fore that it is open to us to go into 
the question of whether the compro- 
mise in question would or would not 
be valid. But as I have stated above 
learned counsel for the appellants l^s 
failed to establish that the compromise 
was one which is invalid. For these 
reasons I consider that this appeal 
should fail except to the extent that 
the decree to be granted to the plain- 
tiffs should be against the defendants 
out of the assets of Syed Muhammad 
Khan in their hands. 

K.s. Appeal partly allowed. 


in their hands. , 

Some further question was argued 

in regard to the question of registra- 
tion of the compromise. At the time 
when the compromise was draNvn up 
in 1922 the Registration Act was 
slightly different from what it is at 
prisem and in S 17 (2) it Provided 
that nothing m Cls. (b) and (c). Sub- 
S (1) applies to any decree or or- 
der of a Court. That provision of law 

was interpreted by thmr . 

the Privy Council m the year 1919 ^P- 
47 Cal. 485 (2), (at p. 495), and their 
Lordships stated that where there \\ as 
a compromise filed in Court 
volved property which not the sub- 

ject of the case in that Court then re- 
gistration was unneccssa^ even in re 
lard to that property. This is shoiy^n 
m the ruling pf their Lordships at 
no 496 to 498. Subsequently by Act 
21 of 1929 this S.17(2), Registration 
Act has been amended and it now 
cxrcDts a compromise decree passed 
in regard to property which is not the 
^bTe?t of the suit. But the compro- 
^se with which we are dealing was 
Cf 8th August 1922, before this sec- 
tion 17 (2) of the Act had been 

amended Clearly therefore registration 
amenaca. J compromise 

was not /tecessary^^^^^^^ property 

Sr Syed Muhammad Khan which was 
¥ nr^oertv dispute in tnat 

caL Various^ rulmgs have been shoira 
bv icarned counsel for the appellant 
'n his very able address m which he 

has pointed out that 

| — to^^t 
llTcT im”p i3”9=5’3 Y'c''HT=!‘ri\ 

240=47 Cal 485 (P C). 
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Kendall and Iqbal Ahmad, JJ. 

Aijaz Ahmad — Defendant — Appellant. 

v. 

Nazirul Hasan and another — Plaintiff 
and Defendant — Respondents. 

First Appeal No. 370 of 1929, Decided 
on 29th April 1935, from decision of 
First Addl. Sub-Judge, Jaunpur, D/- 8th. 
August 1928. 

^ (a) Execution — Sale of property held by 
Collector in execution of decree transferred 
to him by civil Court — Case retransmitted ... 
to civil Court-Collector has jurisdiction to 
set aside sale if he is satisfied that by fraud/ 
of decree-holder, judgment-debtor has been 
kept ignorant of execution and decree-hob^ ... 
der has by such fraud purchased property fo^ vV' 
much less than its real value— Propriety o/ / 
his order cannot be called in question iiST ' 
civil Court. ^ 

A CoUeotor has jurisdiction to set aside fher. 
sale of immovable property held in execution of'; . 
a decree transferred to him by the civil Coutt ih' 
accordance with the provisions of S. 68, Civil- • 

P. O., after the sale has been confirmed by him. 
and the record of the execution case has been re- 
transmitted to the civil Court, if he is satUflod: 
that the decree-holder, by the exercise of fra^ud,- 
kept the judgment-debtor ignorant of the exbcu-* 
tion proceedings culminating in the sale of the 
property and of the confirmation of sale, when • 
as a consequence of his fraud the decree-holder • 
succeeded in purchasing the property of the: 
judgment-debtor for much less than its reqil 
value; and the propriety of his order cannot be 
called into question in civil Court: 1933 All 788, 

Bel on; 1926 All 576, Diss from, 

[P 839 0 1; P 872 C 2] 

(b) Civil P. C. (1908), S. 68— Collector has 
powers similar to those of civil Court — 
Orders passed by him are judicial orders. 

By Rr. 996, 997 and 998 of the Manual of 
Orders in Revenue Department, Vol, 1 of U. P. 
Government, the CoUeotor is given power to set 
aside sale on grounds similar to those provided 
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92, or to confirm it. 
Tho order of Collector confirming or setting aside 
a sale, therefore, stands on an identical footing 
with similar orders passed by the civil Courts in 
execution proceedings, and as the orders passed 
by civil Courts are judicial orders, the orders 
passed by the Collector must necessarily bejudi* 
cial^orders. [P 871 Cl] 

Practice — Inherent powers — Officer 
acting judicially has inherent power to cor* 
rect his orders if he is satisfied that it is 
necessary for ends of justice— Collector act- 
ing under S. 68, Civil P. C., has inherent 
power to cancel his order on valid grounds 

Such inherent power does not depend on 
continuance of proceedings in course of 
which order is made. 

A Court has inherent jurisdiction to recall 
and cancel its invalid orders, and to make such • 
Orders as may be necessary for tho ends of justice 
or to prevent abuse of the process of tho Court. 
On principle there is no difference between an 
order passed by a Court and an order passed by 
an officer acting judicially. The orders passed 
by both are judicial orders, and if a Court has 
inherent power to correct its judicial orders, 
there seems no justification for holding that an 
officer acting judicially has no similar powers, 
Hence even though the Collector when executing 
a decree transferred to him under S. 68, Civil 
P. C., is not a “Court” that fact by itself cannot 
him of the power to correct or to caucel 
his judicial orders, provided valid grounds exist 
for doing so. And the inherent power vested in 
a Court or in a judicial officer to set right judi- 
cial orders previously passed does not depend on 
the continuance of the proceedings in the course 
of which the order was passed, but can be exer- 
cised even if the proceedings have terminated: 
1&33 AH 783 {FB), lid on. 

■ •% [P 871 C 1, 2; P 872 C 1] 

S. N. Sen and Shiva Prasad Sinha — 

, for Appellant. 

■ ?•' P. L. Banerji and A. il/. Khwaja — for 
Respondents, 

Jqbal Ahmad, J. — The question of 
■Jaw. that arises in the present appeal 
• 1 ^ whether a Collector has jurisdiction 
to set aside the sale of immovable pro- 
perty, held in execution of a decree 
transferred to him by the Civil Court 
Ifi- accordance with the provisions of 
.S> Civil P. C., after the sale has 
, bee'n confirmed by him and the record 
of, ..the execution case has been re- 
transmitted to the Civil Court, if he 
. is- satisfied that the decree-holder, by 
the exercise of fraud, kept the judg- 
meni-drbtor ignorant of the execution 
proceedings culminating in the sale of 
•the properly and of the confirnuition 
of sale, when as a consequence of his 
fraud the decree-holder succeeded in 
purchasing the property of the judg- 
ment-debtor for much less than its real 
value. 

The plainlilY-respondcnt held a de- 
cree for costs for a sum of Rs. 1,585 
against Mohammad Munawar, the pre- 


decessor in interes/t of the defendants. 
The plaintiff applied for execution of 
the decree by attachment and sale of 
1 anna 2 pies share out of 4 annas 
4-2/7 pies in village Sarai Kheta be- 
longing to the judgment-debtor. The 
Civil Court transferred the decree for 
execution to the Collector. A pro- 
clamation of sale was issued by the 
Collector showing an encumbrance of 
Rs. 30,000 on the 4 annas 4-2/7 pies 
share. The 1 anna 2 pies share that 
was advertised for sale was actually 
sold by the Collector on 22nd Septem- 
ber 1922 and was purchased by the 
decree-holder for a sum of Rs. ' 1,000 
and the sale was confirmed by the 
Collector on 26th October 1922. The 
record of the execution case was there- 
after sent back by the Collector to 
the Civil Court in May 1923. The 
decree-holder obtained the sale-certi- 
ficate on 20th August 1925, and formal 
delivery of possession was made over 
to him on 14th October 1925. 
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very of possession, viz., on 12th No- 
vember 1925, Mohammad Munawar, the 
judgment-debtor, filed an application 
before the Collector for setting aside 
the sale. The application was based 
mainly on the allegation that the de- 
cree-holder by the exercise of fraud 
kept the judgment-debtor utterly un- 
informed of the execution proceedings 
and thus suceeded in purchasing pro- 
perty of considerable value at a very 
low price. It was stated in the appli- 
cation that the decree-holder inten- 
tionally did not allow notice of the 
execution proceedings to be sen*ed on 
the judgment-debtor, and took steps 
to prevent the judgment-debtor from 
getting information of the proclama- 
tion of sale or of the fact that the 
property was ordered to be sold. It 
\vas further alleged tliat no proclama- 
tion of sale was made by beat of drum 
as required by the rules and that, in 
consequence of the fraudulent pro- 
ceedings of the decree-holder, no in- 
tending purchasers except the dccrcc- 
holclcr were present on the date fixed 
for sale and thus the decree-holder suc- 
ceeded in purchasing property of the 
value of Rs. 21.000 for a 'sum of 
Ks. 1,000 only. The judgment-debtor 
also asserted that the dccrec-holdcr 
to conceal his fraudulent proceedings 

and to keep the judgment-debtor igno- 
rant of the fact of the auction-sale 
intentionally did not obtain the sale 
certificate for about three vears 
after tho date of the sale and, \vith 
the same object in view, omitted to 
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take out execution * for the remaining 
decfretal amount, viz., the sum of 
Rs. 585 and allowed the same to be- 
come time barred. 

The application was filed long after 
the expiry of 30 days from the date 
of the sale, but the judgment-debtor 
claimed the benefit of the provisions 
of S. 18, Limitation Act, on the ground 
that he was, by the fraud of the decree- 
holder, kept out from the knowledge of 
the fact of the sale till 14th October 1925 
the date on which possession was de- 
livered to the decree-holder. The judg- 
ment-debtor accordingly maintained 
that the period of limitation should 
be computed from the date on which 
the fraud of the decree-holder came 
to his knowledge, viz., from 14th Octo- 
ber 1925, and as the application was 
made within 30 days of that date, it 
was within time. 

The application was opposed by the 
decree-holder and the Collector called 
for a report from the Tahsildar. The 
report of the Tahsildar was in favour 
of the judgment-debtor. He reported 
that the decree-holder, who was the 
lambardar of the village “abused his 
position by practising fraud on the 
drummer and the witnesses” who at- 
tested the sale-proclamation, with the 
result that no purchaser except the 
decree-holder was present at the time 
of the auction-sale and that the de- 
cree-holder succeeded in getting his bid 
of Rs. 1,000 accepted by showing an 
encumbrance of Rs. 33,000 which “was 
also a trick played by” him. He held 
that the value of the property was 
much more than Rs. 1,000, and at- 
tributed the omission of the decree- 
holder to obtain the sale certificate for 
a period of about three years and to 
execute the decree for the sum of 
Rs. 585 to his anxiety to keep the 
judgment-debtor ignorant of the fact 
of the sale. He accordingly recom- 
mended that the sale be set aside. The 
Collector agreed with the opinion ex- 
pressed by the tahsildar and passed 
an order setting aside the sale on 4th 
January 1926. 

The suit giving rise to the present 
appeal was then brought by the de- 
cree-holder auction-purchaser, for a de- 
claration that he was the owner in 
possession of the 1 anna 2 pies share 
and that the order of the Collector 
setting aside the sale was without juris- 
diction. In the alternative, the plain- 
tiff prayed for a decree for possession 
of the i anna 2 pies share. Mohammad 
Munawar resisted the suit on the same 
allegations on which the application for 


setting aside the sale was based. Mo- 
hammad Munawar died during the pen- 
dency of the suit in the Court below, 
and his legal representatives were 
brought upon the record as defendants 
to the suit. 

At the trial the plaintiff wanted to 
adduce evidence to prove that the pro- 
clamation of sale was made by beat of 
drum, and that the judgment-debtor 
liad full knowledge of the execution 
proceedings and of the sale of the pro- 
perty. But the counsel for the defen- 
dant judgment-debtor objected to ,the 
reception of the evidence on the ground, 
that if the Collector had jurisdiction to 
set aside the sale, it was not open to 
the Civil Court to go into tlie question 
whether or not the Collector was right 
in holding that the sale was vitiated 
by fraud that was perpetrated by the 
decree-holder. The Court below ac- 
cepted the contention of the defen- 
dant’s counsel and held that the only 
question that called for determination 
in the case was whether or not the 
Collector had jurisdiction to set aside 
the sale after he had confirmed the 
same. It accordingly proceeded to hear 
arguments on the point, and held that 
the Collector had no jurisdiction either 
to set aside the sale, or to review 
the order confirming the sale, after the 
sale had been confirmed and the record 
of the execution case was re-tnansmit- 
ted to the Civil Court. It observed ' 
that after the confirmation of the sale, 
only the Civil Court had jurisdiction 
to set aside the sale on the ground , 
of fraud, and accordingly, the order 
passed by the Collector on 4th January 
1926, setting aside the sale was without;* 
jurisdiction. It therefore passed a de- 
cree in the plaintiff’s favour for posses-^ 
sion of the share in dispute. In sup- 
port of its view the Court below placed 
reliance on the decision of this Court 
in 24 A L J 687 (1). It was held in 
Uiat case that after a sale has been 
confirmed by the Collector and the de-» 
cree has been re-transmitted to the 
Civil Court, the Collector has no juris- 
diction to set aside the sale, though 
he is competent to 

make any correction in the sale'Ceitificate to 
make it conform with the proclamation of sale 
as a consequential or incidental exorcise of the 
authority vested in him to grant a certificate ’ol 
sale atter the sale is confirmed. ’ 

One of the legal representatives of 
Mohammad Munawar has come up in 
appeal to this Court, and it is argued 
on his behalf that the view of law 
taken by the Court below is erroneous. 

1. Nand Kishore v. Badan Singh, 1926 All 676— 
96 I 0 678=48 All 568=24 A L J 687. 
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In our judgment this contention is 
•well-founded and ought to prevail. 

That the orders passed by a Col- 
lector confirming or setting aside a sale 
held by him in execution of a decree 
transferred to him in accordance with 
the provisions of S. 68, Civil P. C., 
are judicial orders admits of no doubt. 

I The Local Government has, in exercise 
of the powers vested in it by S. 70(1), 
Civil P. C., made rules conferring upon 
the Collector the power to set aside 
a sale on grounds similar to those pro- 
vided for by O. 21, Rr. 89 and 90, 
Civil P. C., (vide Rr. 996 and 997 of 
Manual of Orders of the Government 
of the L^nited Provinces in the Revenue 
Department. Vol. 1), similarly R. 998 
framed by the Local Government con- 
ifers on the Collector the power to con- 
firm or to pass an order setting aside 
the sale on grounds similar to those 
provided for by O. 21, R. 92, Civil 
P. C. The orders passed by the Col- 
lector or his gazetted subordinates are 
further made appealable by the rules 
to liigher revenue authorities. It can- 
not therefore be disputed that the Col- 
lector has powers similar to the powers 
conferred on the Civil Courts by the 
Civil Procedure Code to confirm or to 
set aside a sale. The order of the Col- 
lector confirming or setting aside a sale 
therefore^ stands on an identical footing 
with similar orders passed by the Civil 
(Courts in execution proceedings, and 
as the orders passed by Civil Courts 
are judicial orders the orders passed 
by the Collector must necessarily be 
‘judicial orders. Further it is provided 

• by the Code itself that in e.xecuting 
a decree transferred to the Collector 

- under ^ Section 68, the Collector 

• and his subordinate shall be deemed - 
.to be acting judically (vide S. 71, Civil 

. P. C.). It is therefore manifest that an 
-order passed by a Collector either con- 

• firming or setting aside a sale is a judi- 
cial order, and the question that arises 
for consideration in the present appeal 

• is whether or not the Collector has 
inherent power to recall and cancel his 
order confirming or setting aside a sale 
if he is satisfied that it is necessary to 

• do so for the ends of justice or to 
prevent alDUse of the process to which 

-• resort must be had by him in execut- 

?’ing the decree transferred to him under 
S. 68. Civil P. C. 

, It is well settled that a Court has 
inherent jurisdiction to recall and can- 
iccl its invalid orders, and to make such 
orders as may be necessary for the 
lends of justice or to prevent abuse of 
the process of the Court. On principle 


there is no difference between an order 
passed by a Court and an order passed 
by an officer acting judicially. The 
orders passed by both are judicial 
orders, and if a Court has inherent 
power to correct its judicial orders 
there seems no justification for holding 
that an officer acting judicially has not 
similar powers. If a Court has power! 
to make such orders as may be neces- 
sary for the ends of justice or to pre- 
vent abuse of the process of the Court, 
an officer acting judicially must on. 
principle have similar powers. It may 
be that the Collector when executing 
a decree transferred to him under S. 68, 
Civil P. C., is not a “Court”, but thati 
fact by itself cannot divest him of the! 
power to correct or to cancel his judi-1 
cial orders provided valid grounds exist ' 
for doing so. 

It is true that neither a Court nor 
an officer acting judicially has powei' to 
dispense with the provisions of any 
legislative enactment or to do that 
which is prohibited by any rule of law, 
but there is no rule of law that debarj 
a Collector from recalling his order 
confirming a sale if he is satisfied that 
the order ought to be recalled in order 
to secure the ends of justice. R. 998 
framed by the Local Government pro- 
hibits the institution of a suit for chal- 
lenging an order confirming or setting 
aside a sale, but that rule is restricted 
m Its scope to the grounds mentioned 
in Rr. 996 and 997 for setting aside 
a sale, and has no application to cases 
m which the order confirming the sale 
has been secured by the auction-pur- 
chaser by the exercise of fraud. Fur- 
ther, R. 998 prohibits the institution of 
^ riot the exercise of the 

inherent power possessed by an officer 
acting judicially to correct his judi- 
cial orders. Fraud vitiates all proceed- 
ings including judicial orders and if 
the Collector is satisfied that the de- 
cree-holder perpetrated fraud not only 
m publishing or conducting the sale,, 
but also in keeping the judgment-deb- 
tor Ignorant of the fact of the con- 
firmation of the sale, he has inherent 
power to set aside the sale with a 
view to prevent an abuse of the pro- 
ceedings held by him. 


4 C i O 


LiuiL Lue ^^oiiector 

becomes functus officio after re-trans- 
muting the decree to the Civil Court 

jurisdiction to 

set aside the sale and, in support of 

luL* placed on 

yie deciston in 24 A L J 687 (1) We 

tion. Ihe re-transmtssion of the de- 
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cree to the Civil Court no doubt purts 
an end to the jurisdiction of the Col- 
lector to take further proceedings in 
execution of the decree, but it cannot 
divest him of the inherent jurisdiction 
possessed by him to correct his judicial 
orders or to review the same. The 
inherent power vested in a Court or 
in a judicial officer to set right judi- 
cial orders previously passed does not 
depend on the continuance of the pro- 
ceedings in the course of which the 
order was passed, but can be exercised 
even if the proceedings have termi- 
nated. This was the view taken by a 
Tull Bench of this Court in 1933 A L J 
1032 (2). In that case a decree was 
transferred for execution by the Subor- 
dinate Judge of Cawnpore to a Civil 
Court in Allaliabad. An application for 
execution was made in the Allahabad 
Court, to which the judgment-debitor 
objected on the ground that the de- 
cree had been adjusted out of Court 
under a private arrangement. On the 
date fixed for the hearing of the objec- 
tion the decree-holder was absent and 
his pleader stated that he had no 
instructions. The Allahabad Court then 
heard the objection and allowed it ex 
parte. The execution case was then 
struck off and a certificate was sent to 
the CaAvnporc Court stating that the 
decree Itad been fully satisfied and that 
the case had been disposed of. There- 
after the decree-holder made an ap- 
plication in the Allahabad Court for 
the setting aside of the ex parte order 
on the ground tliat he had been pre- 
vented by sufficient cause from not ap- 
pearing on the date of hearing. The 
Court entertained the application and 
set aside the previous ex parte order 
allowing the objection and dismissing 
the application for execution and res- 
tored the execution case to the file of 
pending cases. The Full Bench held 
that the Allahabad Court had jurisdic- 
tion to pass the order that it did and 
observed that: 

The docree-holder applied invoking inherent 
jurisdiction of the Court to set aside an ox parte 
order to meet the ends of justice. The proper 
Court to entertain such an application was 
obviously the very Court which had passed the 
order which was sought to be set aside. The in- 
herent jurisdiction vested in that Court, and 
not in the Cawnpore Court which could not 
properly consider the propriety of the previous 
order. If a question arose for a review of judg- 
ment Or for setting aside an ex parte order, that 
jurisdiction could be properly exorcised by the 
Court which passed the previous order. This is 
not a case of a further execution of the decree, 
which cannot be ordered after the satisfactiog 

2 Muhammad llanif v. Ali Raza, 1933 All 783“ 
’l45 I C 995=55 All 891=1933 A L J 1032 (FB). 


had been recorded and certificate sent to the 
original Court, but a question as to whether a 
previous proceeding should or should not be re- 
opened. 

These observations make it abun- 
dantly clear that the inherent juris- 
diction possessed by a Court to which 
a decree is sent for execution does 
not terminate with the conclusion of 
the execution proceedings in that 
Court. It therefore follows that the 
Collector is not divested of the inherent 
jurisdiction possessed by him simply 
because of the termination of the exe- 
cution proceedings and the^ re-trans- 
mission of the decree to the Civil Courts 
In 24 A L J 687 (1), the order of the 
Collector setting aside the sale was 
sought to be supported in this Court 
on the ground that the Collector could 
in exercise of the power of review 
vested in him set aside a sale. But 
this Court overuled this contention on 
the ground that there was nothing in 
the order of the Collector in that case 
to suggest that he was exercising the 
power of review. In tJie case before . 
us we however find that in the appli- 
cation that was made by Mohammad 
Munawar for setting aside the sale he 
requested the Collector to review liis 
order confirming the sale. Apart from 
this in our judgment the decision in 
24 A L J 687(1) cannot be reconciled 
with the Full Bench decision of this 
Court noted above. *• . 

For the reasons given we hold that 
the Collector had jurisdiction to set « 
aside the sale and the propriety of • > 
his order could not be called into ques- 
tion in the Civil Court. We accordingly 
allow this appeal, set aside the decree' 
of the Court below and dismiss the 
plaintiff's suit with costs here and 
below. . 

K.s. Appeal allowed,^,, 

A. I. R. 1935 Allahabad 872 . 

Kendall, J. ' 

Mahahir — Defendant — Applicant. 

% 

V. 

Anjuman WazifattdMuslimin — Plain- 
tiff and another. Defendant — Opposite 
Parties. 

Civil Revn. No. 28 of 1935, Decided 
on 3rd May 1935, against order of Small 
Cause Court Judge, Allahabad, D/- 17th > ■ 
September 1934. 

(a) Association — Unregistered association 
cannot sue nor be sued unless all members 
are impleaded. 

An unregistered association can neither sue 
nor be sued, unless all the members of the asso- 
ciation are impleaded: 21 All 846; 20 All 167; 

20 All 497 and 1925 All 837, Rel. on, [P 873 0 U 
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(b) Gift-Unregistered association — Pro* 
perty to be handed over to named person for 
use of such association — Gift is valid. 

Where under a gift to an unregistered associa* 
iion, the property is to be handed over to a 
person for the use of the association, the gift is 
a valid one: 1927 A111S9, Bel. on. and 1917 All 

[P 873 C2] 

Sri Narain Sakai — for Applicant;. 

P. Zf. Banerji — for Opposite Parties. 

Order. — The facts out of which this 
application for revision arises are stated 
in the judgrnent of the trial Court. 
The correctness of the decision is as- 
sailed on more than one ground. The 
iirst is that the Anjunian Wazifatul 
Muslimin is an unregistered associa- 
tion which could neither sue nor be 
sued, unless all the members of the 
association were impleaded. That this 
is so is clear from a number of 
decisions of this Court among which 
may be mentioned the following: 21 All 
346 (1), 20 All 167 (2), 20 All 497 (3) 
and 23 A L J 37 (4). At this stage 

however it appears that the plaintiff is 

not the Anjuman Wazifatul. Mr. Aziz, 
secretary of the Anjuman. applied for 
leave to sue in a representative capa- 
city, and the Court after the usual 

proceedings under O. 1, R. 8 gave him 
permission to sue. so that the real 

plaintiff is Mr. Aziz suing in a repre- 
sentative capacity for the members of 
the Anjuman. The trial Court in dis- 
cussing this question made use of the 
expression “an unregistered society like 
the present plaintiff can sue”, but 
this is clearly wrong, as the decision 
quoted above shows. 

The trial Court lias decided that the 
gift was in favour of Mr. M. A. Aziz 
as secretary of the association, but it 
has been contended on behalf of the 
opposite party here that the gift was 
really made to Mr. Aziz. The deed 
of transfer is to the following effect: 

1 desiro that I may spend the money in the 
name of God. Therefore I have decided to trans- 
fer the rights in the said promissory note to the 
Anjuman for the purpose of scholarships. There- 
fore I have executed this document in favour of 
Jlr. Aziz in his capacity as secretary, and gifted 
the promissory note in favour of the said gentle- 
man, and bo has accepted the gift. 

If the gift had been made to Mr. 
Aziz in his personal capacity he could 
ha\e sued on the basis of the ijromis- 
sory note ancl there \yould liavc been no 

1. (.TiUiesha Siijgh v, Mundi Forest Co., (1899) 

•21 All 340 = 1899 A W K 123. 

2. Panchaiti Akhara v. Gauri Kuar, (1693) 20 All 
lG7=lh98 A W N 7. 

3. X. W. P. Club V. Sadullah, (1898) 20 All 497. 

4. Fain Samp v. The Arya Samaj, Dharampur 
1925 All 337 = SG I C 255=47 All 342=-23 A L 
J 37. 


difficulty. But it is maintained that 
this document had the effect of trans- 
ferring the promissory note, not to Mr. 
Aziz in his personal capacity, but to- 
the Anjuman. This difficulty will be 
met in any case if Mr. Aziz is allowed 
to sue as the representative of the 
Anjuman, as has been done. Finally 
it has been argued that assuming the 
gift to be made to the Anjuman, that 
association not being a registered as- 
sociation is not capable of being the- 
recipient of a gift. There is some 
authority for this proposition in 14 
A L J 1038 (5). The circumstances 
there appear to have been quite dif- 
ferent. The finding of the Court was 
that the Anjuman, the unregistered 
body in whose favour the gift was said 
to have been made, had no definite 
existence until it was registered subse- 
quently to the gift. There was there- 
fore nobody “who were capable of 
having the property transferred by the 
deed of 1908.” The deed purported 
merely to transfer the property to the 
Anjuman. In the present case there 
does not appear to be anything indefi- 
nite about the identity of the body, 
and there was certainly nothing indefi- 
nite in the wishes of the transferor. 
The property was to be handed over 
to Mr. Aziz for the use of the Anju- 1 
man. In 103 I C 45 (6), a Bench of' 
tins Court held that although an un- 
registered society cannot sue or be 
sued unless all the members are im- 
pleaded, there never has been a rule 
that such an unregistered society can- 
not hold property. It is not a fact 
that they have no leg.al existence at 
all, though for purposes of proceed- 
ings in Court such a society is not a 
juridical person. 

The final result is that I do not see 
any need for interfering with the deci- 
sion of the trial Court, which is en- 
tirely equitable and which does not ap- 
pear to me to be contrary to law. 

1 ne application is dismissed with costs. 

Ay plication d ismiased . 

6. Mathura Kuer v. i)haram Samai 1917 Til 
94 = 38 I C 183=14 A L J 1038. 

G. Ehagwan Das Singh v. Pinjra Polo Pashu 
Anathalaya, 1927 All 789=103 I C 45. 
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Kkfdall, J. 

Syed Khurshed Applicant. 

v. 

Ghulam iUtis/a/a— Opposito Party 
Civil Revn. No. 6S6 of 1934, Decidf^rl 
on 29bh April 1935. against decree of 
Munsif, Farrukhabad. D/. 22Dd October 
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(a) Civil P. C. (1908), Ss. 144 and 148— 
Order of High Court ordering removal of 
materials witbin certain time — Application 
by judgment'debtor to Munsif’s Court to 
x>btain possession of land and building — 
Order that possession should not be given to 
him but that the building should be demo- 
lished by Court Amin at expense of judg- 
ment-debtor and further that period taken 
by Court in deciding judgment-debtor's ap- 
plication should be excluded from period 
fixed by High Court for removal of materials 
— Order held not one under S. 148 but one 
■under S. 144. 

The High Court allowed the judgment-debtor 
to remove the materials of the house within 
throe months. In the meanwhile the deciee-hol- 
■der had obtained possession of the land and the 
building. The judgment-debtor made an applica- 
tion to the Munsif for possession of the land by 
demolition of the building, and the Munsif in- 
terpreting it as being an application for posses- 
sion decided that possession should not be de- 
livered to the judgment debtor, but he directed 
that the house should be demolished by the 
■amiu under tbe .orders of the Court at the ex- 
pense of the judgment-debtor. He also remarked 
that the period taken by the Court in deciding 
the objection which the decree-holder had made 
to the judgment-debtor's application should be 
-excluded from the three months allowed to 
the judgment-debtor for the removal of the 
materials : 

Held : that it was not an order passed under 
S. 148 but one under S. 144. CP 875 C 1] 

(b) Civil P. C. (1908), Ss. 144 and 2— 
Order under S. 144 is decree. 

An order pas.sed under S. 144 is a decree within 
the meaning of S. 2 and as a decree it is subject 
to appeal. [P 875 C 1] 

(c) Revision — Appealable order — High 
Court cannot interfere. 

The High Court under S. 116, Civil P. O., has 
no jurisdiction to interfere in revision with an 
order which is subject to appeal. [P 875 C 1] 

M. Waliullah — for Applicant. 

M. A. Aziz and Shambhu Prasad— iov 
Opposite Party. 

Order. — This application has arisen 
from a somewliat complicated set of 
circumstances. The present appliezmt 
jiled a suit for possession of land by 
the demolition of a house and obtained 
a decree which was upheld in the lower 
appellate Court and the High Court on 
28th July 1931. The substance of the 
decree was tliat the opposite party 
would be entitled to remove the mate- 
rials of the house within three months 
from the date of the decree, and if 
he failed to do so, the plaintiff was 
to be entitled either to remove the 
materials with the help of the Court or 
to obtain possession of the land with 
the materials. The opposite party was 
permitted to file an appeal under the 
Letters Patent which was dismissed on 
4th August 1933, but omitted to pray 


for an extension of the time allowed 
to him by the decree of 28th March 
1931, for the removal of the materials. 
Later on he made an application in 
review for extension of time, explaining 
that the omission had been by over- 
sight and on 16th August 1934, the 
Letters Patent Bench granted three 
months extension of time -with effect 
from the date of this order of 16th 
August 1934. In other words, the Let- 
ters Patent Bench modified its original 
order and allowed the opposite party 
to remove the materials of the house 
within three months of 16th August 
1934. In the meanwhile however the' 
decree-holder, the present applicant, 
had obtained possession of the land 
and the building. On 3rd September 
1934, the opposite party made an ap- 
plication to the Munsif. It was worded 
as one for possession of the land by 
demolition of the building, and the 
Munsif apparently interpreted it as be- 
ing an application for possession. He 
decided that possession should not be 
delivered to the judgment-debtor, but 
he directed that the house should be 
demolished by the amin under the 
orders of the Court at. the expense. of 
the judgment-debtor, and he also •re- 
marked that the period taken by the 
Court in deciding the objection whicA 
the decree-holder had made to this 
application, that is to say, the period 
from 3rd September 1934 to 22nd 
October 1934, should be excluded from 
the three months allowed to the judg- 
ment-debtor for the removal of the 
materials. 

It is that order which has caused the 
difficulty. According to the applicant, 
the Munsif’s order is without jurisdic- 
tion because he has varied the terms 
of the decree of the Letters Patent 
Bench by allowing an extension of time. 
The authority of the f 9 llowing cases 
has been quoted for holding that S. 148 
Civil P. C., gives the Court no power 
to vary the terms of a decree: 35 All 
582 (1), 40 All 579 (2), 42 All 639 (3) 
and 146 I C 171 (4). It is not however 
necessary for me to determine this 
question because it appears to me that 
the preliminary objection taken on be- 
half of the opposite party is bound to 

succeed. * 

_ • * 

1. Suranjan Singh v. Ram Babal Lai, (19131 35 
All 582=21 I C 585. 

2. Sajjadi Begam v, Dilawar Husain, 1918 All 98 

=47 I C 4=40 All 579. V 

3. Kandbaiya Singh v. Mt. Kundan, 1920 All 
173 = 57 T C 16=42 All 639. 

4. Abdul Rahman v. Banke Behari Lai, 1934 
Oudh 17=146 I C 171=9 Luck 215. 
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The order passed by the Munsif is 
not an order merely extending" time to 
the judgfment-debtor for the purpose of 
removing the materials. The Court did 
actually refuse the judgment-debtor’s 
application on the ground that the 
judgment-debtor was not entitled to 
obtain possession of the land which had 
already passed to the decree-holder. 
The Court therefore passed an order, 
which was not merely an order extend- 
ing time, but which directed a course 
to be pursued which had not been con- 
templated in the decree, namely, that 
the materials should be removed by 
the Court at the expense of the judg- 
1 ment-debtor. It will be seen that this 
was notan order passed under S. 148, 
Civil P. C. The decree had fi.xed a 
period within which the judgment-deb- 
tor was to be allowed to remov'^e the 
materials, and the order does not ex- 
tend the time given to the judgment- 
) debtor for removing the materials. It 
must be held that the order is one 
passed under S. 144, Civil P. .C. As 
such it may have been passed without 
jurisdiction, but the point is that as 
It is an order of this description, it 
apiounts to a decree within the mean- 
ing of S. 2, Civdl P. C., and as a 
decree it is subject to an appeal. The 
High Court under S. 115, Civil P. C., 
has no jurisdiction to interfere in revi- 
sion with an order which is subject 
’to appeal, and for this reason the pre- 
jliminary objection is accepted and the 
application is dismissed with costs. 

K.S. Application dismissed. 

A . R 1935 Allahabad 875 

Tiiom and iQiiAL Ahmad, J.T. 

Ram Narain Sahu and another — 
Plaintiffs — Ap pell ants. 

V. 

Mt. MakJnia — Defendant — Respon- 
dent. 

First Appeal No. 355 of 1930, Deci- 
ded on 2nd April 1935, from decision of 
Addl. Sub-Judge, Benares, D. - 27th May 
1930. 

^a) Hindu Law — Joint family — Every fami* 
ly is presumed to be joint - If one member 
separates, presumption is that others also 
have ceased to be joint— They can continue 
to be joint or reunite — But this can be only 
by virtue of express or implied agreement — 
But there is no presumption that there is 
separation between one co- parcener and bis 
descendants. 

Every governed by the Mitakshara 

school of law is presumed to bo joint unless the 
contrary is proved, but if one member of the 
family separates from the others, this presump- 
tion is destroyed and t'nere is no presumption 


that the reparation wa^ partial and was con-fin- 
ed only to the member separating himself and 
that the remaining members of the family re- 
mained united. It is however open to the re- 
maining members to continue to remain united 
or to reunite, but this can be only by virtue of 
an express or implied agreement between them 
and such an agreement, if pleaded, must be 
proved like any other fact. But in the absence 
of proof of such an agreement the presumption 
is that on separation of one co-parcener the re- 
maining co-parceners ceased to be joint. There 
is however in such a cage no presumption that 
there was a separation between one co-parcener 
and his descendants: Case law discussed. 


... . r? 879 C 1] 

(h) Hindu Law — Joint family — Separation 
of one member — Agreement to continue to 
remain joint and agreement to reunite — 
Distinction pointed out — After partition de- 
cree, there can be only agreement to reunite. 


There is distinction between an agreement to 
continue to remain joint and an agreement to 
re-unite. The former predicates the continuance 
of jointness throughout, while the latter can 
only come into existence after there has been a 
partition between the co-parceners agreeing to 
re-unite. If by a partition decree the share of 
each co-parcener is separated, there can be no 
question of agreement to remain joint as joint- 
uess is put an end to bj* the decree, and in such, 
case it is only by an agreement to re-unite that 
some of the co-parceners can again become 
members of a joint Hindu family. [P 880 C 1] 

(c) Hindu Law — Re-union — Agreement to 
remain joint or reunite can only be inferred 
by Jong course of conduct exhibiting inten- 
tion not to separate. 


An agree^nent to remain joint or to re unite 
can only be inferred by long course of conduct 
clearly exhibiting an intention not to become 
separate. 930 C 2] 

(d) Hindu Law —Partition — Presumption 
of )ointnes8 can be displaced by slight evi- 
dence showing severance of status — Agree- 
ment among all adult members to separate 
or definite and unequivocal indication of 
interition to separate by one adult member 
IS sufficient— Intention to separate maybe 
expressed in several ways — Serving notice 
on other CO parceners or filing suit for par- 
tition— Severance is from date of notice or 
date of suit. 


XbQ presumption of jointness, that holds good 
in the case of a family governed by the Mitak- 
sbara School of law, can be displaced by sljwhb 
evidence pointing to the conclusion that the 
severance of the status of jointness was effected 
either by agreement amongst all the adult mem- 
bers of the family or by a definite and unequivo- 
cal indication of his intention by oven one 
adult member of the family to separate himself 
from family and enjoy his share in severalty. In 
the latter case it is open to the member indicat- 
ing his intontioa to separate to put an end' to 
jointncss at his sweet will, even if the other 
members of the family do not agree to separa- 
tion. Separation means the severance of the 
status of jointncss and it is therefore a matter of 

Whether there has been a 

vinambiguous indication of 
an intention to separate by a member of a joint 
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family is a question of ‘fact, and the answer to 
that question must depend on the facts and 
circumstances of each case. The intention to 
separate may be expressed in di0erent ways 
either by explicit declaration or by conduct. One 
of the recognised modes in which such an in* 
tention may be expressed is either by serving a 
notice on the other co-parceners or by institut- 
ing a suit for partition and in such cases the 
severance of the joint status is presumed from 
the date of the notice or from the date of the 
suit : Case lazo referred. [P ^ 1] 

(e) Hindu Law — Partition — Intention to 
separate — Member who is minor or of un- 
sound mind can express intention through 
guardian provided Court is of opinion that 
it is for benefit of such person — If such 
finding is recorded by Court, separation is 
complete and is not dependent on fact that 
share of such person is not actually sepa- 
rated by metes and bovuids. 

A member of a joint family who is a minor or 
of unsound mind is incapable of giving expres- 
sion to an effective intention to separate, but 
such intention can be expressed by his guardian 
and has the legal effect of bringing about disrup- 
tion of the joint family, provided the Court is of 
the opinion that it is to the benefit of the minor 
or the person of unsound mind to separate. Once 
the Court has recorded a finding to that efiect 
the separation follows as a matter of law and is 
not dependent on the fact of the share of the 
minor or of the person of unsound mind being 
actually separated by metes and bounds. 

[P 832 C 13 

B. B. O'ConoTt P. L. Banerjit Bam 
Nama Prasad and Miss S. E. Nehru — 
for Appellants. 

Tej Bahadur Sainu, K. N. Katju and 
N. Varma — for Respondent. 

Judgment. — This is a plaintiffs’ ap- 


peal and arises out of a suit brought 
by Ram Narain and his son Lachhmi 
Narain for a declaration that they are 
the owners in possession of the pro- 
perty specified at the foot of the plaint 
and that Mt. Makhna, defendant-res- 
pondent, who is the widow of Deo- 
Narain, the own brother of Ram 
Narain, had no right or title to the 
same. 

4 

The cardinal question for decision in 
the case was whether Deo Narain was. 
joint with or separate from his brother 
Ram Narain on the date of his death 
in the year 1927. If Deo Narain died 
as a separated Hindu, as held by the 
Court below, Mt. Makhna became en- 
titled to the properties owned by him. 
by right of inheritance and the plain- 
tiffs had no right to the same. There- 
were some disputed questions of fact 
in the Court below, but the findings 
of the Court • below on those points 
have not been assailed, and the whole 
controversy in this appeal has hovered 
over the question as to what was the 
legal effect on the status of Ram Na- 
raiii and Deo Narain of a partition, 
suit filed by two other brothers of Ram 
Narain against Ram Narain and Deo- 
Narain in the year 1923, and of an^ 
application for partition of Deo Na- • 
rain’s share filed by Mt. Makhna dur-^ 
ing the pendency of that partition suit.* 
The following pedigree shows the rela- 
tionship of the parties to the partition- 
suit and is explanatory of the facts- .. 
hereinafter mentioned: 


RAMESHAR SAHU 

I 


I 

Ram Das 


Ram Narain 

I 

Ijachmi Narain, minor 


I 

Deo Narain 
=Mt. Makhna 


Mt, Shaman. 


I 

Parsotam 

1 

Ganesb, minor. 


i’.r . 

. J- 
^ * 

P, 


Raghunandan ; 
=Mt. SampafL .. 


• » 




I ( 


I 

Mt. Mantoria 


I 

Mansuria. 


.4 • •. 


Rameshar and his five sons ^ycre ad- 
mittedly members of a joint Hindu fa-- 
milv goN’crned by the Mitakshara school 
of 'Hindu law. The family was in 
affluent circumstances and o\yned move- 
aljJe and immovable properties ot con- 
sidcral^lc \'aluc. both Rameshar and 
Raij:hunancian died Avhilc the family was 
joint and the remaining four sons ot 
Ramcsliar became owricrs of the entire 
faniilv property by right of survivor- 
ship.' In the year 1923, Ram Das and 
Parsotam filed a suit for partition and 
sejiarate possession of their one-half 
share in immovable properties from the 


half share of Ram Narain and Deo Na- 
rain who were impleaded as defendants • 
to the suit. Mt. Sampati, the widow,. ^ \ 
and Mantoria and Mansuria, the daugh-.'. - ■ 
ters of Raghunandan, were also arrayed’ '• • 
as defendants on the allegation thjft,* ' 
they were entitled to maintenance an4;‘ . 
to the marriage expenses of the twb'.' 
daughters from the family property,' 
but we arc not concerned with them in v 
the present appeal. Deo Narain was • 
of unsound mind and the plaintiffs pro-, 
posed that Ram Narain should be ap- ’ • 
pointed his guardian for the suit. Ram . • 
Narain refused to act as such on the 
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ground that his int-erests were adverse 
^5 of Deo Narain and then Mt. 

Makhna was appointed guardian ad 
litem of Deo Narain and acted as such 
throughout that litigation. In theirplaint 
the plaintiffs of the partition suit al- 
leged that they (plaintiffs) had sepa- 
mtedfrom Ram Narain and Deo Narain 
in food and residence in or about the 
year 1920, and that the household pro- 
perties and cash were divided at that 
time, and prayed for the partition of 
only immovable properties. The suit 
was contested both by Ram Narain 
and Deo Narain. They admitted that 
the plaintiffs liad separated in mess 
and residence and did not object to 
partition of the family properties, but 
denied that any partition of the house- 
hold articles and cash took place as 
alleged by the plaintiffs and contended 
that Parsotam, one of the plaintiffs, 
was in the charge of the money lend- 
ing business, etc., and, as such, the 
plaintiff’s were liable to render accounts 
of the family ornaments and assets of 
the shop and the outstandings, etc., 
from the date they separated in mess 
and residence, viz., from the year 1920. 
The Court accepted the contention of 
the defendants and ordered the plain- 
tiff’s to give an account of the movables, 
.cash and the income and e.Kpcnses for 
•three years before the date of the par- 
tkion suit. The plaintiff’s however did 
not render accounts and the defen- 
dants were then ordered to file an ac- 
count of the household properties, cash 
.'a'nd outstanding debts in possession of 
the plaintiffs. The Court accepted the 
account submitted by the defendants 
. &nd held that they (the defendants) 
.•'yerc entitled to a sum of Rs. 98,000 
odd from the plaintiff’s and passed 
■ a preliminary decree on 23rd April 1924, 
.in the following terms: 

, It is decreed and ordered that the accounts of 
the defenf^ants are correct. The objection of the 
plaLnliffa be disallowed. The Amin do partition 
the immovable properties specified in the plaint. 
He do divide them into two shares and report by 
i4th -May 1924 as to what share can bo given to 
the plaintiffs. 

A Commissioner was appointed by 
the Court to prepare two lots of the 
house properties, but before the lots 
were prepared. Mt. Makhna, as guar- 
dian of Deo Narain. presented a peti- 
• t!on on 3rd May 1924. praying that 
Deo Narain’s share in the family pro- 
perty be also separated. She alleged 
in the petition that Deo Narain’s share 
was admittedly l-4th and that there 
was “an apprehension of loss in future 
if the said share is allowed to remain 
joint” (the application is printed at 
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V. Mt. Makhna 

record). The plaintiffs 
objected to the partition of Deo Na- 
rain s share on the ground that Deo 
Narain was living jointly with Ram 
Narain and alleged that Mt. Makhna 
had presented the petition in collusion 

u Prasad who was a pairokar 

on behalf of the defendants. Ram Na- 
rain also opposed the application main- 
ly on the ground that, as the prelimi- 
nary decree did not direct the partition 
of the shares of defendants inter se 
the Court had no jurisdiction to parti- 
tion and separate Deo Narain’s share 
^om his share. He alleged tloat as 
Deo Narain was insane it was essential 
for safeguarding his rights that his 
share should be kept joint with his 
sffare, and maintained tliat Mt. Makhna 
as guardian ad litem of Deo Narain 

o? partition 

of Deo Narain s share (vide p. 121 of 

the record). Mt. Makhna filed a repli- 

cation on 12th July 1924 (p. 123 of 

rain .^he alleged that Ram Na- 

her petition dated 3rd 
May 1924 out of dishonest motives 

profit's* of M .'"inappropriate the 
a a 1 ^arain’s share and con- 
tended that the nght of a defendant 
to a partition suit to have his share 
also partitioned subsists till the date 
of the passing of the final decree Shi 

Na^'[in''shi**** guardian of Deo 

iNaram she was fully competent to an 

Siarl'”’Thl partition of Deo Narain^s 
A ^ Court by Its order dated 

ovei ruled the objections filed bv thn 
plaintiffs and Ram Narain and granted 

N^rafilV'T partition Sf dIo 

Narain s share. It held that it is the 

"ult* tophi' " Partitiol 

and “iverte b ”"’" P^'-'itioned 

‘ ^■'T' ""d as such Mt 

Makhna was entitled to applv for pvr- 

the lr°r Narain's sharb, thou''<rh 

Narail^ 

Dr*^ialarn’-sT4°t^‘Lera 

properties be also partitioned 

hnal decree was drawn ujT ^ ’accord 
ance with the order. accord- 

an Narain 

the final decree passed by the S**K**^a*^ 
nate Judge. Deo Narain dfert a 
the pendency of the applal^lnd 
application being made bv "" 

lants. Mt. Makhm the appel- 

Narain, and Mt ^ianiLn 

were brought upon the ’ *thb 
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array of the respondents as the legal 
representatives of Deo Narain. This 
Court held that, as the preliminary de- 
cree dated 23rd April 1924, had not 
been appealed against and had become 
final, the Subordinate Judge had not 
the jurisdiction or the legal competency 
to go behind that decree and to direct 
the partition of the share of Deo Na- 
rain from tliat of Ram Narain and, 
accordingly, modified the final decree 
and directed that “the shares of Ram 
Narain, Lachhmi Narain and Mt. Ma- 
khna as the representatives of Deo 
Narain be held in common” (the judg- 
ment of this Court is printed at p. 185 
of the record). 

After the decision of this Court 
Makhna applied for the entry of her 
name in the revenue papers in place of 
the name of Deo Narain and her ap- 
plication was granted by the Revenue 
Court on 1st September 1928. The suit 
giving rise to the present appeal was 
then filed by Ram Narain and Lachhmi 
Narain on the allegation that Deo Na- 
rain was joint witli them on the date 
of his death and they succeeded by 
right of survivorship to the entire pro- 
perty that was allotted by the final 
decree to Ram Narain and Deo Narain 
and tltat Mt. Makhna had no right to 
the same. The plaintiffs alleged that 
nothwithstanding the decree in the par- 
tition suit they and Deo Narain con- 
tinued to live as members of a joint 
Hindu family and that the application 
dated 3rd May 1924, had no effect 
whatever on the jointness between 
them as tliat application was ultimately 
dismissed by this Court. 

Mt. Makhna contested the suit. She 
contended firstly that the institution 
of the partition suit by two of the sons 
of Rameshar had the effect of causing 
a disruption of the entire joint family 
and that Deo Narain must be deemed 
to have become separate from all his 
brothers from the date of the institu- 
tion of that suit; and secondly, that as 
the application dated 3rd May 1924, 
was filed by her with the consent and 
permission of Deo Narain and was 
granted by the trial Court and the 
share of Deo Narain was separated, 
Deo Narain was the exclusive owner 
of the share allotted to him and she 
succeeded to the same by right of in- 
heritance. She denied the allegation of 
the plaintiffs that Deo Narain was of 
unsound mind, but the Court below 
decided the point against her, and the 
finding on that point lias not been 
assailed on her behalf in the present 
appeal. The plaintiffs alleged that Ram 
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Das and Parsotam Das had separated. ^ 
in mess and residence from Ram Na- ■ 
rain and Deo Narain about the year 
1920 and tl^t Ram Narain and Deo 
Narain continued to live jointly till the 
latter died in the year 1927. The case 
of Mt. Maklina, on the other hand,, 
was that all the four brothers sepa- 
rated with each other in mess and. 
residence in 1920 and that Deo Narain 
continued to live as a separated Hindu 
till his death in the year 1927. This 
point has also been decided against Mt- 
Makhna and no exception has been 
taken to the finding of the Court below 
on the point. 

On the main question in the case 
the Court below held that the effect 
of the separation of Ram Das and 
I^rsotam Das was to put an end to 
the presumption of jointness, and, as 
such, the burden of proving that Ram 
Narain and Deo Narain continued to be 
joint was on the plaintiff-appellants and 
this burden had not been discharged- 
In this connexion the Court below em-* 
phasized the fact that the Subordinate- 
Judge, who allowed the application' 
dated 3rd May 1924, had held that the 
partition of Deo Narain’s share was to 
his benefit and that this finding of the 
Subordinate Judge was approved on 
appeal by this Court, though this Courti • 
annulled the partition of Deo Narain’s^ • 
share effected under the orders of the^: 
Subordinate Judge on account of the* 
technical difficulty that the partition..' 
of his share was not ordered by the;, 
preliminary decree. It observed that? V 
though the proposition, that a definite-! 
and unequivocal indication of his in-.v' 
tention by a member of a joint Hindu • ' 
family to separate himself from the' ‘ 
other members of the family and to 
enjoy his share in severalty causes the 
severance of the status of jointness, 
has no application to the case of a 
minor or a lunatic, and therefore the 
application dated 3rd May 1924, filed 
by Mt. Makhna could not by itself 1 
cause the separation of Deo Narain, 
but held that as that application had 
the approval of the trial Court, it was 
sufficient to put an end to the joint 
status and that Deo Narain became 
separate from Ram Narain from the ^ 
date that the application was allowed 
by the trial Court. The Judge further * 
noticed various facts in the course of^' • 
his judgment that in his opinion de- 
monstrated that there was not only a. •. 
formal severance, but a severance in ' 
fact between Deo Narain and Ram. 
Narain, and, as a result of his findings,, .. 
held that Deo Narain was a separated. 
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Hindu on tho date of his death and 
accordingly dismissed the suit. The 
.plaintiffs have come up in appeal to 
this Court and it is argued on their 
behalf that the conclusion arrived at 
by the Subordinate Judge is erroneous 
and runs counter to the law on the 
subject as interpreted by judicial deci- 
sions. It is admitted on all hands that 
the decree in the partition suit effected 
the separation of Ram Das and Parso- 
tam from the joint family and the main 
question for consideration in the ap- 
peal is whether it left Ram Narain 
and Deo Narain united inter se. The 
plaintiffs contend that, as in conse- 
quence of the decision of this Court 
the share of Deo Narain was not sepa- 
rated from the slrare of Ram Narain, 
they must be presumed to have re- 
mained joint, and the separation of 
their two brothers had not the effect 
of causing a severance of their joint 
status. On the other hand, it is urged 
on behalf of the defendant-respondent 
that the separation of Ram Das and 
Parsotam caused a disruption of the 
entire family and each member of the 
family must be deemed to have become 
separate from the others. 

The general principle is tltat every 
family governed by the Mitakshara 
school of law is presumed to be joint 
unless the contrary is proved, but if 
one member of the family separates 
from the others ,this presumption is 
destroyed and there is no presump- 
tion that the separation was partial 
and was confined only to the member 
separating himself and that the re- 
maining members of the family re- 
mained united. It is however open to 
the remaining members to continue to 
remain united or to reunite, but this 
can be only by virtue of an e.\press 
or implied agreement between them 
and, such an agreement, if pleaded, 
must be proved like any other fact. 
iBut in the absence of proof of such 
ian agreement the presumption is that 
I on the separation of one co- parcener 
I the remaining co-parceners ceased to 
I be joint. There is however in such a 
'case no presumption that there was 
:a separation between one co-parcener 
land his descendants. 

The leading case on the subject is 
the decision of their Lordships of the 
Privy Council in 30 Cal 725 (1). It 
was held in that case that when one 
co-parcener separates from the others, 
there is no presumption that the re- 
maining co-parceners remained united. 

1 Balabux v. Rukhmabai, (1903) 30 Cal 726=30 

1 A 130=8 Sar 470 (P C). 


and where it is necessary, in order to 
ascertain the share of the outgoing co- 
parcener, to fix the shares which the 
others are, or would be entitled to, 
the separation of one may be said to 
be the virtual separation of all. And 
an agreement amongst the remaining 
co-parceners to remain united or to re- 
unite must be proved like any other 
fact. To the same effect is the deci- 
sion of their Lordships in 1923 P C 
136 (2). The question was again con-^ 
sidered and decided by their Lordships 
in 1925 P C 49 (3), and great reliance 
has been placed on behalf of the ap- 
pellants on this decision. It was ob- 
served by their Lordships in that case 
that it is open to the co-parceners in 
a joint family to separate by agree- 
ment amongst themselves: 

But the mere fact that the shares of the co- 
parceners have been ascertained does not by 
itself necessarily lead to an inference that tho 
family had separated. There may be reasons 
other than a cointemplated immediaie separation 
for ascertaining what the shares of the co-par* 
ceners on a separation would be. It is also now 
beyond doubt that a member of such a joint 
family can separate himself from the other 
members of the joint family and is, on separa- 
tion, entitled to have his share in the property 
of the joint family ascertained and partitioned 
off for him, and that the remaining co-parceners, 
without any special agreement art ongst them- 
selves, may continue to be co-parceners and to- 
enjoy as members of a joint family what re- 
mained after such a partition of the family pro- 
perty. That the remaining members continued- 
to be joint may, if disputed, be inferred from the 
way in which their family business was carried 
on after their previous co-parceners had separa- 
ted from them. It is also quite clear that if a 
joint Hindu family separates, the family or any 
members oMt may agree to re-unite as a joint 
Hindu family, but such a reuniting is for ob- 
vious reasons, which would apply in many cases 
under the law of the Mitakshara, of very rare 
occurrence and when it happens it must be 
strictly proved as any other disputed fact is 
proved. 

Their Lordships further held that: 

In a suit for partition which proceeds to a 
decree which was made, the decree for a parti- 
tion is the evidence to show whether the separa- 
tion was only a separation cf the plaintiff from 

his co-parceners or was a separation of all the 
brothers of the joint family from each other. 

It IS contended on behalf of the ap- 
pellants tliat this decision is an autho- 
rity for the proposition that on the 
separation of one member of the fami- 
ly the remaining members may without 
special agreement” continue to live as 
mem bers of a joint family and it is 


- 462=4 Lah 360=iol A 192 (P CJ 
3. Palani Ammal v. Muthuvenkatachala 

niagar. 1926 P O 49=87 I O 333=52 1 A 8^— 
48 Mad 264 (P C). 000-&2 1 A 83— 
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urged that, as by the final decree in 
the partition suit the shares of Ram 
Karain and Deo Narain were not parti- 
tioned and were kept in one lot, Ram 
Narain and Deo Narain must be pre- 
sumed to have continued to remain 
joint. It cannot be disputed that it is 
open to the non-separating members 
to remain joint without an express 
agreement to that effect, and that their 
intention to remain joint or- to re-unite 
may be inferred from the way in Avhich 
their family business was carried on 
or from other conduct indicating an 
intention to remain united, notwith- 
standing the separation of some of the 
co-parceners. In other words, \vhere 
proof of an express agreement to re- 
main joint or to re-unite is wanting, 
such an agreement may be implied from 
the conduct of the non-separating co- 
parceners, if the conduct points to the 
conclusion that, notwithstanding the se- 
paration of the outgoing co-parcener 
they intended to remain joint. But in the 
absence of proof of an express or an 
implied agreement to that effect, the 
presumption is that each co-parcener 
separated from the other. The obser- 
vation of their Lordships that the de- 
cree in a partition suit is the evidence 
to show whether only the plaintiff m 
the suit separated from his co-parce- 
ners or there was a separation of all 
the members of the joint family from 
reach other does not militate against the 
propositions noted above. If by the 
decree the share of each co-parcener 
is partitioned, the decree furnishes co- 
g'Ciii evidence of se partition of all ^1^® 
members from each other, and, in such 
case a heavy burden lies on the per- 
son \vho pleads an agreement among 
some of the co-parceners to re^umte. 
It is to be observed that there is dis- 
,tinction between an agreement to con- 
Itinue to remain joint and an agreement 
;to re-unitc. The former predicates the 
'continuance of jointness throughout, 
while the latter can only come into 
i existence after there has been a parti- 
' tion between the co-parceners agreeing 
'to re-unite. If by a partition decree 
Ithe share of each co-parcener is sepa- 
rated, there can be no question of an 
agreement to remain joint as jointness 
is pul an end to by the decree and m 
Isuch case it is only by an agreement to 
re-uniie that some of the co-parceners 
lean again become members of a joint 
I Hindu family. 

It is true that in consequence of the 
decision of this Court the sh^e of Deo 
Narain was not separated from the 
share of Ram Narain by the final de- 


. Mt. Makhna 1935r 

cree and the shares of both remained 
in one lot. Nevertheless the partition 
of the shares of Ram Das and Raghu^ 
nandan put an end to the presumption 
of jointness between R,am Narain and 
Deo Narain and the plaintiffs can only 
succeed in the. present litigation eith^ 
on proof of the fact that Ram Naraiji 
and Deo Narain continued to live joint 
or re-united with each other, and this 
can only be done by proving either an 
express or an implied agreement bet- 
ween them to that effect. The plain- 
tiffs however are here faced with an 
insurmountable difficulty. Deo Narain 
was of unsound mind and was there- 
fore incapable of entering into an ex- 
press agreement to re-unite or to con- 
tinue to remain joint with Ram Narain, 
and, as he died before the final deci- 
sion of the partition suit, there can be 
no question of an agreement to that 
effect being implied by his conduct. An 
agreement to remain joint or to re--, 
unite can only be inferred by longj 
course of conduct clearly exhibiting an* 
intention not to become separate, aridi 
in the case before us, there was no 
time to indicate such an intention as 
Deo Narain died before the termina- 
tion of the partition suit. ; 

That the decision in 1925 P C 49 
(3), does not in any way introduce a 
change in the law as laid do\vn in 
30 Cal 725 (1), is manifest from subse- 
quent pronouncements of their Lord^., 
ships of the Privy Council. In 1925 
P C 93 (4), it was held by their Lord-: 
ships that when it is proved that th^e': 
was separation of a joint Hindu famijy, 
it is for those who allege a reunic^^ • 
to prove it like any other fact, arid,: 
the facts that after the separation cer-^ 
tain members of the family Uy^ • m 
one and the same house, <^rried on, 
business as partners and jointl^ paid 
Government revenue, are not sufficient 
to prove reunion. To the same effert 
are the decisions in 1931 P C 164 (^): 
and 1934 P C 138 (6). It was held 
in these cases that after one member 
of a joint family has separated, th^ 
is no presumption that the other mem^ 
bers remained joint, and whether they 
have done so is a question of fact ' 
which must be proved like any other • 

fact. : ^ 

For the reasons given we hold that 
the plaintiffs in the present case did 
not discharge the burden that un- 

4. Jag PtAsad Rai v. Singari, 1925 P 0 93=^ 

I C 122 (P O). 

5. Bal Krishna v. Ram Krishna, 1931 P O 164— 

132 I 0 733=68 I A 220=53 All 300 (P O). ' 

6. Baba v. Official Assignee, Madras, 1934 P 0 
138=160 I 0 1=61 1 A 257=57 Mad 931 (PO). ^ 
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doubtedly lay on them, and, that the 
nndingr of the Court below that neither 
an express nor an implied agreement 
between the plaintiffs and Deo Narain 
to remain joint or to re-unite was 
proved, is correct. 

Apart from this, in our judgment 
the application dated 3rd May 1924, 
filed by Makhna, was in the circiim- 
stances of the present case, sufficient 
to bring about separation between Ram 
Narain and Deo Narain, even if they 
be presumed to have continued to be 
joint till the date on which the appli- 
cation was filed. It is settled law that 
the presumption of jointness, that 
holds good in the case of a family 
governed by the Mitakshara school of 
law, can be displaced by slight evi- 
dence pointing to the conclusion that 
the severance of the status of jointness 
was effected, either by an agreement 
amongst all the adult members of the 
family, or by a definite and unequivocal 
indication of his intention by even one 
adult member of the family to separate 
himself from the family and enjoy his 
^are in severalty. In the latter case 
it is open to the member indicating his 
I intention to separate to put an end to 
I jointness at his sweet will, even if the 
[other members of the family do not 
agree to separation. Separation means 
the severance of the status of jointness 
and it is therefore a matter of indi- 
vidual volition. Whether there has been 
a clear, definite and unambiguous indi- 
cation of an intention to separate by 
a member of a joint family is a ques- 
tion of fact, and the answer to that 
I question must depend on the facts and 
Qtrcumstanccs of each case. The inten- 
tion -to separate may be expressed in 
different ways either by explicit decla- 
ration or by conduct. One of the re- 
cognized modes in which such an in- 
tention may be expressed is either by 
ser\'ing a notice on the other co-parce- 
ners or by instituting a suit for parti- 
tion, and in such cases the severance 
of the joint status is presumed from 
the date of the notice or from the 
date of the suit, vide 35 All 80 (7), 
1916 P C 104 (8), 1920 All 116 (9), 
1922 P C 201 (10) and 1931 P C 154 


7. Suraj Narain v. Iqbal Narain, (1013) 36 All 
30=18 I C 30=10 I A 40 (P C). 

8. Girja Bai v. Sadashiv Dhundiraj, 191G P C 
101=37 I C 321 = 43 I A 151 = 43 Cal 1031 
(P C). 

9. Lalta Prasad v. Sri Mahadeoji Birajman 
Temple, 1920 All 110=58 I C 607=42 All 401 
(F B). 

10. Kamlinga Anuavi v. Narayana Annavi, 1922 
PC 201=68 1 0 451=49 I A 163=45 Mad 
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(5). This is the general law, but it is 
not applicable in the case of persons 
who are under a legal disability for the 
simple reason that, such persons are 
mcompetent to give expression to an 
mtention to separate. It was held by 
a Full Bench of tlus Court in 1920 All 
116 (9), that the institution of a suit 
by a minor member through his next 
friend for partition of joint family pro- 
perty has not the same effect as the 
institution of a similar suit by an adult 
member of the family, that is to say, 
the mere institution of the suit on be- 
half of a minor member does not effect 
a separation of the family, but separa- 
tion only takes place when the suit 
IS decreed. It was observed in that 
case that it would “open up great 
dangers” to hold that it is open to a 
next friend or a guardian of a minor 
to bring about an immediate alteration 
of the status in a family, that might 
othenvise be quite united, simply by 
the institution of a suit on behalf of 
the minor for partition: 


a, minor cannot demand a 

separation; it is only granted in the discretion of 
the Coart when, in the circumstances, the action 
appears to be for the benefit of the minor. 

A person of unsound mind in this 
respect stands _ on the same footing as 
a minor, and it may therefore be as- 
sumed that the mere presentation' of 
the petition dated 3rd Miay 1924. had 
not the effect of bringing about sepa- 
ration between Ram Narain and Deo 
Narain, if they were joint up to that 
date. But as observed above, the Court 
held that, as the separation of Deo 
Narain s share was to his benefit, the 
application ought to be allowed, and 
accordingly ordered the partition of Deo 
Narain s s^re as well. A separate lot for 
Ueo Narain was prepared and was in- 
corporated in the final decree passed 
by the trial Court. This Court no 
doubt allowed the appeal filed by Ram 
Narain and Laclihmi Narain against 
the final decree, but there is nothing 
m the judgment of this Court to in- 
dicate that it held that Ram Narain 
and Deo Narain were joint with each 
other. On the other hand the Bench 
decided the appeal observed that 
Thcfact of varying the decree of the Court 
below will not in any way prejudice the right of 

for partition of 

the share of Deo Narain from that of Ram 
Narain in the family property 

The only ground on which the ao- 
peal was allowed was that there wL 
no direction contained in the prelimi- 

nary decree for the separation of D^o 

Naiain s share but the finding of the 
Subordmate Judge that Mt. Maklma 
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was justified in making an application 
for the separation of the share of Deo 
Narain was accepted by this Court, and 
the learned Judges observed that 
We are of opinion that there was considerable 
justification on the part of Mb. Makhna in ap- 
plying to the Court below for the partition of 
the share of Deo Narain with a view to safeguard 


his interests. 

The following quotation from the 
judgment •further demonstrates that 
this Court was of the opinion that 
Deo Narain was not joint with Ram 
Narain. The learned Judges observed 

We leave Bam Narain and Mt. Makhna to 
have their rights adjusted by means of a separate 
suit, if they so choose. In the meantime we are 
of opinion that the portion of the property 
which has not been allotted to the plaintiffs 
should be considered for the purpose of the pre- 
sent suit to be the property held in common. 

The fact therefore remains that the 
guardian ad litem of Deo Narain did 
clearly express an intention by means 
of an application to have the share of 
Deo Narain separated from the r. lare of 
Ram Narain and the application had 
the approval both of the Court below 
and of this Court, and in our judgment 
this had the legal effect pf bringing 
about separation between Ram Narain 
and Deo Narain. even if they were jomt 
up to the time that the petition was 
filed in Court, A member of a joint 
family who is a minor or of unsound 
mind is incapable of giving expression 
to an effective intention to sei>arate, 
but such intention can be expressed 
I by his guardian and has the legal eff^t 
;of bringing about disruption of , the 
joint family, provided the Court is of 
the opinion that it is to the benefit of 
the minor or the person of unsound 
mind to separate. Once the Court has 
recorded a finding to that effect the 
separation follows as a matter of law 
and is not dependent on the fact ot 
the share of the minor or of the person 
of unsound mind being actually sepa- 
rated by metes and bounds. We there- 
fore hold that the petition dated 3rcl 
May 1924, did also bring about s^a- 
ralion between Ram Narain and Deo 

^For^the reasons given above we hold 
that the Court below was right in dis- 
missing the suit and we dismiss this 

appeal with costs. 

g. Appeal dismissed. 
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Kendall, J. 

Sarju and another — Appellanfca. 

V. 

Emperor — Opposite Party, 

Criminal Appeal No. 5 of 1935, De- 
cided on 12th March 1935, from order of 
Sees. Judge, Cawnpore, D/- 26th October 
1934. ; 

Criminal Trial — Confession — Magistrate 
has to see whether it is relevant or not — If it 
is not relevant, it cannot be used as against 
other accused even though true facts are 
mentioned. 

Tho question the ^lagistrate has to consider 
is, in the first place, whether the confession is 
relevant or not. If it is not relevant it does not 
matter how many trne facts are mentioned in it, 
and it cannot be used against the other persons 
accused in the case. [P 883 0 1, 2J 

Saila Nath Mukerji — for Appellants. 

Government Pleader — for the Crown. 

Judgment. — The appellants, SarjU; 
and Maiku, were convicted by the Ses- 
sions Judge of Cawnpore with three 
other persons of an offence under sec- 
tion 395, Penal Code, and ^ntenced 
to seven years rigorous Lmprisonmerit. • 
They have appealed against their con- 
victions and sentences, and Sarju has 
been represented in this Court by Mr. % 
Saila Nath Mukerji. The dacoity took 
place on the night between 4th and 5tb 
June 1934, at the house of one Pi- 
tan Lodh of village Rastpur in the 
District of Cawnpore. Pitan himself and‘V 
his two sons were not at home on thef; 
night in question, and the house was-^ 
only occupied by womenfolk and sofrtei'i 
children as well as by one Kunwa^v'-y 
son of Pitan’s nephew, aged 20. . The . 
Sessions Judge was thoroughly : satisr-- 
fied by the evidence that a dacoity'^; 
did take place at Pitan’s house on the- 
night in question, though it was no%: 
of a verv serious nature, the only prOr , 
perty taken being the 'jewels wMch ‘ . 
were on the persons of the wofn^i^Y^ 
nobody being injured. It did not 
a very long time because informatioh'.;. 
was taken to the mukhya, Sardar Pra’*-' * 
sad, and he came to the spot with^ ’;y- 
a relieving force, before whose arrival 
the dacoits, who are said to have 
eight in number, had dispersed. Acn. ; 
cording to the evidence for the prose- 
cution, one of the dacoits, Bajrang’ 
Brahman, was not only a resident of •; i 
Rastpur but was actually the family 
priest of Pitan, and he and another : • 
of the dacoits, Ram Lai Ahir, were 
recognised by Mt. Kallo, daughter of 
Pitan, on the night in question. When* • 
Piian returned on the afternoon after' 
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the dacoitythe names of these two were 
given to the Police, and Bajrang was 
arrested at once. Bajrang made a con- 
fession which was recorded by a Magis- 
trate on 9th June, but which he re- 
tracted in the Sessions Court. 

The evidence against Bajrang and 
Ram Lai, who were known beforehand, 
who were recognised on the spot and 
were named to the Police, is of a dif- 
ferent quality from that against Sarju, 
the present appellant, and Maiku, who 
has appealed from jail. I am only now 
concerned with the cases of the last 
two. Apart from the retracted confes- 
sion of Bajrang, the evidence against 
them consists only of the statement 
of one identifying witness, Mt. Kallo. 

It has been pointed out that Bajrang 
was arrested on 5th June, and he re- 
mained in Police custody until 9th 
June, when his confession was recorded 
by the Magistrate, and also after that 
date. The Judge lias remarked; “The 
confession is not in itself of very much 
value,” and he goes on to point out 
that Bajrang was kept in Police cus- 
tody up to the moment that he was 
sent to a Magistrate and was then re- 
manded to Police custody and remain- 
ed there apparently till the case was 
.committed to the Sessions. He gives 
reasons for holding that this proce- 
dure was entirely wrong and that the 
circumstances strongly suggest that 
Bajrang received an inducement from 
the Police, namely, that he would be 
ijiadc a prosecution witness. The Judge 
had' held that, although the circum- 
stances suggest that there was an in- 
QVtcement, it does not necessarily fol- 
low" that the confession was false. No 
doubt part of the confession is true, 
but what the Judge liad to consider 
Was whether the confession could be 
used as .evidence if it was caused by 
soi'D’C inducement. Under S. 24, Evi- 
dendte Act, a confession made by an 
aCCi;sed person is irrelevant in a cri- 
minal proceeding if the making of the 
confession appears to the Court to 
have been caused by any inducement, 
threat or promise, having reference to 
the charge against the accused person, 
proceeding from a person in authority 
and sufificient, in the opinion of the 
• Court, to give the accused person 
grounds which appear to him reason- 
able for supposing that by making it 
he would gain any advantage or avoid 
any evil of a temporal nature in re- 
ference to the proceedings against him. 
iThe question to consider therefore was, 
ill the first place, whether the con- 
fession was relevant or not. If it was 


not relevant it did not matter how 
many true facts were mentioned in it, 
it could not be used against the other 
persons accused in the case. 

The Judge however has used it, al- 
though he says, “very little reliance 
can be placed upon it.” If however the 
confession is discarded altogether in 
considering the case against Sarju, and 
Maiku, the only thing that remains is 
the evidence of Mt. Kallo who identi- 
fied them in jail. In the identification 
proceedings 20 under-trial prisoners 
were put up from among whom five 
were to be identified 'by the witnesses 
in the present case. Mt. Kallo iden- 
tified three correctly and made two 
mistakes, that is to say, she was not 
a good witness but a fair one, and 
what is to be considered is whether her 
evidence is sufficient alone to convict 
the appellants. The Judge has discuss- 
ed her evidence at considerable length 
and with great care. He believed her 
to be a very stupid witness and she 
certainly made some mistakes which are 
difficult of explanation. For instance, 
in cross-examination she stated that 
she had seen both Sarju and Maiku be- 
fore the dacoity while visiting Bajrang 
in the village. If this is a fact it is 
certainly curious that there was no men- 
tion of their names when the report 
was made to the Police, and Bajrang 
and Ram Lai were named, that is, it 
was not suggested that there were 
other dacoits who had been identified 
and who could be recognised if they 
were produced. The Judge remarks that 
she may not have realised until after 
she had seen them in jail that she 
had actually seen them before. But it 
seems to me to be very doubtful whe- 
ther he would have convicted Maiku 
and Sarju on the evidence of Mt. Kallo 
alone, if he had also not made use 
of the confession of Bajrang, In these 
circumstances I think I am bound to 
give the benefit of the doubt to these 
two appellants. I therefore allow their 
appeals, set aside the order of convic- 
tion and sentences, and direct that 
they be acquitted and released. 

Order set aside. 






Allsop, J. 

Ham Gir — Applicant. 


v. 


w • 

Havisaran Singh and others — Opposite 
Parties. 

Criminal Eevn. No, 200 of 1935 De 
cided on 17th Apnl 1935. from order of 
List. Magistrate, Benares. 
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(a) Criminal Trial— Revision — Technical 

irregularities are not grounds for interfer- 
ence. . 

Technical irregularities in procedure are not 

sufficient grounds for interference in revision. 

tP 884 0 Ij 

(b) Criminal Trial — Object of criminal 
Courts is to punish crime and not primarily 
to do justice between parties. 

It is not the object of the Criminal Courts 
primarily to do justice between a complainant 
and an accused person. Their primary object is 
to punish crime in the interests of the State. If 
a complainant is considering his own private 
grievances he can seek redress by way of dama- 
ges in a civil Court. CP 884 0 2j 

A, Sanyal — for Applicant. 

C. Ross Alston and Ambika Prasad 

Dube — for Opposite Parties. 

— This is an application in re- 
vision. The Joint Magistrate of B«n^€s, 
dismissed under S. 203, Criminal P. C., 
two complaints which were n^de by 
the applicant. The applicant is ago- 
shain who has an interest m a temple 
in the village of Kaithi. There has 
been a dispute between the goshams 
and the zemindars of that village over 
their rights in this temple. 1 am told 
that the Subordinate Judge has de- 
cided that the parties both have rights 
but his decision is the subject of an 
appeal in this Court. The complaints 
were that the zemindars had forcibly 
removed the applicant s lock from a 
room in the temple and had removed 
certain articles which were used for 
the purposes of the temple and when 
the avvMcsint interfered that he was 
beaten and insulted by having his beard 

pulled. 

The Joint Magistrate made local en- 
quiries and came to the 
the story was not true. It was ob 
viously in any case a matter which 
seems to have been more, or less of a 
civil nature. The complaint makes it 
clear that it was not the violence used 
ao-ainst the applicant which was 
nhasLsed at that time. The complaint 
Ts that the Magistrate did not take 

tedini^al point that 

sonally exanune the applicant and ^ 
cord his statement when the 
nlaints were presented. I am not satis- 
ed that in substance there was no 
D?oT>er enquiry into the complaints 
made and I am not prepared to inter- 
fere in revision merely because there 
hive been technical irrcgulantip in 
procedure I do not say that such irre- 
miHriiics did occur, but if they did 
Hccur they are no sufficient grounds 
for iiuerference. It has been stressed 
ihat the complainant has not received 


justice. It is not^ the object of tie 
Criminal Courts primarily to do justice 
between a complainant and an accused 
person. Their primary object is to 
punish crime in the interests of the 
State. If a complainant is considering 
his own private grievances he can seek 
redress by way of damages in a Civil 
Court. I see no reason to interfere, 
and I dismiss this application. 

K.s. Application dismissed, 
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KENDAIlIi, J. 

Kailash Pati Sahai — Defendant — 
Appellant. 

V. 

Jagarnath Bai — Plaintiff and others, 
Defendants — Kespondents. 

Second Appeal No. 280 of 1933, Deci- 
ded on 13th March 1936, from decision 
of 2nd Addl. Sub- Judge, Ballia, D/- 14th 
November 1932. 

Benami — Direct evidence for its proof is 
not necessary — Evidence of intention is relf* 
vant — Finding of benami based on some evi-. ' 
dence cannot be upset in second appeal. 

It is not necessary to produce direct evidence 
to prove a transaction as benami; evidence of in- 
tention is relevant, and a finding in favour of 
benami transaction, if based on some evidence, 
cannot be interfered with in second appeal. 

[p 886 o;] 

K. Verma — for Appellant. t 

Janahi Prasad — for Respondents. 
Judgment. — This is an appeal by on^ 
of the defendants in a suit for a dcH.:. 
claration that was dismissed by . the 
trial Court, but decreed by the lower . 
appellate Court. There is a great de^l. 
of confusion both of law and fact , in 
the judgment of the Second AddUional 
Subordinate Judge of Ballia, Mr. Sri 
Nath, and it is necessary therefore to 
state at some length the circutnstanc^te 
from which the suit arose. ; ; 

Shco Govind, one of the defeiid^^t 
respondents, was a member of a' • 

family consisting of himself and‘’'-TUS 
step-brothers, Shambu Nath and Sheo 
Kumar, who were also joined in ‘ the 
suit as defendants. In execution of a: 
money decree against Sheo Govind cer-, 
tain property was attached and sold ^ 
auction, and it was purchased in the 
name of Mt. Rameshwari Devi, sis^ 
of the present defendant -appellant, wf 
a sum of Rs. 1,800. The purchaser got 
a sale certificate and formal possessi^. 
and obtained mutation of names. Ihe 
validity of this auction-sale caUea 
in question in a partition suit between 
Sheo Govind and his step-brothem,at^^ 
Mt. Rameshwari Devi was made a . 
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party to those proceeding’s. The mat- 
ter was referred to arbitration, and the 
arbitrators held that the sale in favour 
of Mt, Ramesliwari Devi was a g*ood 
sale, but that as the parties had agreed 
that Mt. Rameshwari Devi would re- 
turn the property to Sheo Govind and 
his step-brothers on receipt of the pur- 
chase money, namely. Rs. 1,200, from 
Shambu Nath and Sheo Kumar and 
Rs. 600 from Sheo Govind, a covenant 
was embodied in the decree that she 
would do so if they made i>ayment 
in the month of Jeth in any year. The 
plaintiff-respondent in the present suit 
obtained a money decree against Sheo 
Govind in 1929, and applied in execu- 
tion for attachment and sale of the 
disputed property on the ground that 
it belonged to Sheo Govind. This pro- 
perty, as I Jiave already explained, was 
recorded in the name of Mt. Ramesh- 
wari Devi; but she had died in the 
jiieanwhile and it was her brother, the 
present appellant, who made an objec- 
lion under O. 21, R. 58, Civil P. C.,' 
'as her heir, on the ground that the 
■property was his. This objection was 
allowed and the plaintiff therefore filed 
,the present suit. 

• The suit was based on the allegations 
that the auction-sale of 1924 was ficti- 
tious and tliat it was never enforced, 
'so that the l/3rd share of Sheo Govind 
was liable to attachment and sale in 
execution of the plaintiff’s decree. In 
•the alternative, it was pleaded that if 
♦the sale were held to be valid, there 
,‘was nevertheless a charge in favour of 
’Sheo Govind in respect of l/3rd of the 
property, which had been created by 
'*the. decree in the partition suit, and 
as a consequence it was prayed tliat 
ithat share should be attached and sold 
.in e.xecution of the decree. Apparently 
the -plaintiff’s meaning was that Sheo 
Govind’s right of reconveyance could 
be 'attached and sold, and tliat a de- 
•.claiation to this effect ought to be 
diScrccd. 

t 

..The lower appellate Court has come 
'to' a finding that the auction-sale of 
^1924 was benami and tliat Sheo Govind 
'was the real purchaser, the present 
appellant’s sister being only a benami- 
’.dar. In the last paragraph however 
the lower appellate Court has discus- 
sed the partition proceeding and re- 
marked that tlic sale was “fictitiousand 
benami”, but tliat Sheo Govind had a 
right of reconveyance under the parti- 
tion decree subject to payment of 
Rs. 600, and tliat this right of re- 
conveyance was attacliable and sale- 


able. It app^rs therefore that the 
learned Additional Subordinate Judge 
mixed up three things. If the sale was 
fictitious, as he found it to be, there 
was no sale at all, and it could not 
have been a benami transaction, be- 
cause such a transaction, does mean- a 
transfer of property, though not to the 
nominal transferee. If the sale was 
benami as he also found it to be, the 
purchaser was the person who provided 
^e sale consideration, and this accord- 
ing to the lower appellate Court, was 
Sheo Govind. But this is evidently a 
mistake because it is quite clear both 
from the pleadings and the evidence 
that if the transaction was benami, 
the real purchaser was the joint family 
of which Sheo Govind was the mana- 
ger. If on the other hand, the 
was neither fictitious nor benami, but 
a genuine transaction, and a right of 
reconveyance to Sheo Govind and his 
two step-brothers was created by the 
partition decree of 1925, then tliat right 
of conveyance so far as Sheo Govind 
was concerned might be attached and 
sold in execution of the plaintiff’s de- 
cree. But this finding is altogether in- 
consistent ivith the finding that the 
sale was a benami one, and that the 
purchasers were really Sheo Govind and 
his step-brothers, because in tliat case 
of course there could be no question of 
a reconveyance to them. 


The lower appellate Court has how- 
ever not come to a definite finding that 
the auction-sale of 1924 was a genuine 
one. The remarks about the recon- 
veyance were made in the course of a 
discussion about the partition decree, 
and if the definite finding tliat the sale 
was benami is to be upheld, all this 
part of the judgment is obiter besides 
bemg unintelligible. The statement in 
the judgment that the sale was ficti- 
tious, again, appears to be due to a 
misunderstanding of the meaning of the 
word fictitious.” The decision that the 
sale was benami appears to be on the 
face of it one of fact; but it Jias been 
aiyued by Mr. Kamlakant Vernia, to 
whom I have been much indebted for 
his clear exposition of the difficulties in 
the case, that it is a finding that is 
not supported by any evidence. There 
was a witness Kanhaiya Lai who came 
lorward to prove that the property was 
purchased by Sheo Govind out of 
money received from the Maliaraja of 
Dumraon This lyitness however has 
been disbehcvecl by the trial Court 

appear that the Addi- 
t onal Subordinate Judge believed him 
either, because he remarks: 
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It is beyond the means of appellant (i. e. tlie 
plaintiff) to give definite and direct evidence as 
to from where respondent 2 (Sheo Govind) got 
the money. The letter, auction sale and dakhal 
dehani suggest that the real purchaser is respon- 
dent 2 (Sheo Govind). 

He then goes on to point out that 
the husband of Rameshwari Devi had 
not been able to prove that his wife 
had money with which the sale con- 
sideration could have been paid, and 
this has led to the suggestion that the 
Court had misdirected itself in believ- 
ing that the burden of proof was on 
the defendants, i. e., those upholding 
Mt. Rameshwari Devi’s title. It cer- 
tainly appears that the Court did not 
rely on Kanliaiya Lai’s evidence, which 
was definite and direct, though it may 
not have been true. What the Court 
has relied on are the letter, the auc- 
tion-sale and the dakhal dehani. If 
these provide evidence on which the 
Court could base a finding of fact, I 
am clearly of opinion that the finding 
cannot be disturbed in second appeal. 
The letter is one written by Sheo 
Govind in 1923 to Kanhaiya Lal show- 
ing that his property had been put up 
to sale and tliat he was anxious to 
purcliase the property in the name of 
another person so that the creditors 
might not proceed against it. The Ad- 
ditional Subordiiiate Judge has held 
that this clearly shows the intention 
of Sheo Govind to bring about a 
benami transaction, and draws from it 
the inference that if he did subse- 
quently make a transfer of the pro- 
perty, the transfer was a benami one. 
The other piece of evidence is that 
after the auction-sale formal posses- 
sion of the property was given to one 
Ram Govind Lal who had some con- 
nexion with Sheo Govind. This last 
piece of evidence is not very definite, 
but the letter does appear to show 
clearly tliat a benami transaction was 
intended by Sheo Govind. It has been 
argued by Mr. Verma that although 
this may be so, it does not follow that 
such a transfer was actually made. But 
I have not been shown any authority 
for holding that evidence to prove that 
a transaction was benami must neces- 
sarily be direct evidence. It appears 
to me that the evidence of intention 
was relevant, and it follows from this 
that the finding in favour of the benami 
transaction was based on some evi- 
dence and is binding on me. 

1 have already said that the Judge 
remarked that respondent 2, i. e., Sheo 
Govind, was the real purchaser. He 
may have actually deposited the money, 
but the case for the plaintiff was — and 


the partition proceedings bear this out — 
that the money vfas joint family money 
and that Sheo Govind’s personal share 
was only i/3rd of it. It follows from 
this that Sheo Govind was the real 
purchaser at the auction-sale to the 
extent of l/3rd, and that the plaintiff- 
respondent is entitled to a decree for . 
a declaration that Sheo Govind’s l/3rd 
share in the property named in the 
plaint can be attached and sold in exe- 
cution of his decree. It is by no means 
clear that this is the conclusion at 
which the lower appellate Court had 
arrived ,and it would be difficult to 
say that the appeal was not to some 
extent justified. But the respondents 
are not responsible for this and can- 
not be made to suffer for it, and I 
therefore direct that the appeal be dis- 
missed with costs. 

(Permission for Letters Patent ap- 
peal was refused). 

r.w./r.K. Appeal dismissed. 
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SULAIMAN, C. J. AND GaNGA NATH, J. 

(Firm) Maklian Lal Lachmi Narain 
— Defendants — Appellants. 

V. 

{Firm) Abhai Ham Ghunni Lal — 
Plaintiff ^“Respondent. 

First Appeal No. 168 of 1933, Decided > 
on 17th April 1935, from order of Sub- . 
Judge, JauDpur, D/- 24th August 1933. 

Civil P.C. (1908), Sch. 2. Paras. 17 and 19^ 

— Agreement of reference to arbitral io.n—^. 
Nothing in writing produced— It cannot be . 
ordered to be filed under para 17. \t. 

Para. 17 contemplates that the agreement •• 
should be in writing and should be before 
Court, so that it may be ordered to be filed iu"< 
order that an arbitrator may be appointed ip.* 
accordance with its provisions and he may be : 
called upon to act upon the agreement. It is nbt> 
necessary that the document should be'in the 
form of a written contract signed by the parties?; . 
so as to be an instrument or document ; .but it" 
is certainly necessary that there should bo sow 
writing which should embody the whole Of 
agreement. The terms of the agreement should.. " 
not be a matter of controversy between the 
parties in the Court which has to decide whether 
the agreement should or should not be filed. ? 
Ouce the Court is satisfied that the agreement ’ 
which is in writing and is before it, was entered.' 
into by the parties, It can proceed under pata) , 
17, but where no writing is produced and tbd*’* ' 
terms of it are not admitted, the Court cannot- ' 
order it to be filed without first ascertaining the 
terms, as to which it would have to hold an in- 
quiry, which does not appear to be contemplated 
in the provisions of para 17. [P 887 0 1, 2] 

Shiva Prasad Sinlia — for Appellants. 

K. N. Katju, Gopalji Mehrotra and 
H. K. S. Toshnuval — ior Respondents. 
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Judgment. — This is a defendant’s ap- 
peal from an order of the Court be- 
low filing an agreement of reference 
to arbitration. The application was ra- 
ther a belated one and was filed on 
12th May 1933, on the strength of an 
agreement of reference to arbitration, 
dated 12th May 1930. The agreement 
was not filed along with the applica- 
tion, but it was stated that it had 
been given to the head arbitrator. Cer- 
tain terms of the agreement were men- 
tioned in para. 6 of the plaint. The 
defendant admitted only a part of 
para. 6 and did not admit the rest of the 
allegations containing the terms of the 
agreement. The fact that an agieement 
of reference to arbitration had been en- 
tered into was admitted. It was plead- 
ed that, as the original agreement was 
not forthcoming, it could not be or- 
dered to be filed. There was a fur- 
ther plea tliat the person who had 
agreed on behalf of the defendant had 
no authority to do so. 

The Court below has come to the 
conclusion that the “Pairokar” of the 
defendant liad authority to act on his 
behalf, and has also thought that, al- 
though the original document is not 
forthcoming yet an order for filing can 
be made. We do not think it neces- 
sary to go into the question whether 
the “Pairokar” had or had not autho- 
rity to act on behalf of the defendant, 
because in our opinion this application 
must be dismissed on another ground. 
Para. 17, Sch. 2, Civil P. C., provides 
that : 

* Where any persons agree in writing that any 
difleronce between them shall be referred to 
• ^fbHration, the parties to the agreement, or any 
Tcrftbom, may apply to any Court having juris- 
diction in the matter to which the agreement 
relates, that the agreement bo filed in Court. 

/ NQticc is to be issued to all the 
parties to the agreement under Sub- 
• CJ. -<2) and under Siib-Cl. (4): 

•-Whero no sufficient cause is shown the Court 
sh'ftU otder the agreement to bo filed, and shall 
• ro^ko an order of rofcronco to arbitrator appoint- 
ed in accordance with provisions of the agree- 
ment 

Obviously para. 17 contemplates that 
the agreement should be in writing and 
5 l\ould be before the Court, so that it 
[may be ordered to be filed in order 
.Ivha t an arbitrator may be appointed 
iin accordance with its provisions and 
I he may be called upon to act upon 
!the agreement. Now, it is not ncces- 
isarv that the document ’should be in 
jthe form of a written contract signed 
by the parties so as to be an instru- 
ment or document; but it is certainly 
necessary that there should be some 
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writing which, should embody the whole 
of the agreement. Obviously the in- 
tention seems to be that the terms 
of the agreement should not be a mat- 
ter of controversy between the parties 
in the Court which, has to decide whe- 
ther the agreement should or should 
not be filed. Once the Court is sa- 
tisfied that the agreement which is in 
writing and is before it, was entered 
into by the parties, it can proceed un- 
der para. 17, but where no writing is 
produced and the terms of it are not 
admitted, the Court cannot order it 
to be filed without first ascertaining 
the terms as to which it would have 
to hold an enquiry, which does not ap- 
pear to be contemplated in the pro- 
visions of para. 17. It is not merely a 
case of proving the contents of a docu- 
ment w.aich has been lost, which may 
be done by secondary evidence; but 
the agreement itself has to be ordered 
to be filed and therefore it should exist 
in writing before the Court. As it is 
not necessary that it should be signed 
by the parties, any writing, so long as 
it embodies the whole of the agree- 
ment, would be sufficient. Other pro- 
visions in the schedule also show that 
a written agreement is necessary. In 
order that earlier provisions of the 
schedule may be applied under para- 
graph 19, it is necessary to see that 
they are consistent with the agreement 
filed under para. 17. On the other 
hand, where an award lias been made 
out of Court, paras. 20 and 21 do 
not require that the agreement of ie- 
ference to arbitration should itself 
have been in writing, and the award 
based even on an oral agreement of 
reference can be ordered to be filed. 
It therefore seems to be against the 
spirit of paras. 17 to 19 that an agree- 
ment of reference to arbitration, where 
nothing in writing is produced before 
the Court, should be ordered to be 
filed. 

In the present case, the terms of 
the agreement were not wholly admit- 
ted by the defendant, and the Judge 
has merely remarked that the contents 
of it are mostly admitted by the par- 
ties, which implies that they are not 
admitted wholly. No copy, proved to 
have been the duplicate of the agree- 
ment, has been produced in this case; 
and it is therefore impossible to know 
the exact terms agreed to by the par- 
ties, particularly after a lapse of so 
many years. Apart from all this the 
Court can order the agreement to be 
hied under para. 17 (4) only where 
no sufficient cause is shown to the coii- 
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trary. It seems to us that where the 
original document is not forthcoming 
and its terms cannot be ascertained 
exactly, and therefore it would be im- 
possible for the arbitrator to decide 
how to act, sufficient cause is shown 
for not ordering the agreement to be 
filed.’ On these grounds we allow the 
appeal and set aside the order of the 
Court below dismissing the application 
with costs in both Courts. 

K.S. Appeal allowed. 
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SULAIMAN, C. J. AND BENNET, J. 

Ram Sewak — Plaintiff — Appellant. 

V. 

Bahai and others — Defendants — Res- 
pondents. 

Second Appeal No. 30 of 1932, Deci- 
ded on 8th April 1935, from decision of 
Sub-Judge, Benares, D/- 25bh August 
1931. 

— Properly alleged as belong- 
ing to R attached by S in execution of decree 
against R— Suit by RS that it did not belong 
to i2 and that he was absolute owner — i? and 
S impleaded and suit decreed — Subsequent 
attachment of same property by B, another 
creditor of B, and purchase of property by N 
— Declaratory suit by i?S— Decree in original 
suit is binding on R and N and as such they 
cannot call upon RS to prove his title again. 


Certain property was attached by S in execu- 
tion of a decree against R as belonging to bim. A 
suit filed by RS to which both R and S were 
impleaded for a declaration that ho was the ab- 
solute owner of the attached property was de- 
crted. Subsequently B, another creditor of R, 
attached the same property in execution of his 
decree and it -was purchased by then RS filed 
another declaratory suit; 


Held: that the question of title decided in the 
prior buit was binding on R and all the sub- 
sequent representatives. As B attached the 
property subsequent to the decree, he must be 
deemed to be a representative of Hence pre- 
vious judgment operated as res judicata against 
R and also against his attaching creditor B; 
hence it must operate as res judicata against the 
auction-purchaser N as well and they canriot 
call RS to prove his title over and over again: 
1928 Cal 130, Dist. [P 888 C 2 ; P 889 0 1] 


Shiva Prasad Sinha^iox Appellant. 
Jl arnatidan Prasad for Respondents. 


Judgment.— This is a plaintiff’s ap- 
peal arising out of a suit for a de- 
claration that a certain property be- 
long's to tli6 plaintiff and docs not 
belong to Raghubir and is not attach- 
able and saleable in execution of the 
decree of Balial and others agamst Ra- 
ghubir. There was a suggestion in the 
trial Court tliat a previous decree ob- 
tained by the plaintiff against Raghubir 
was a collusive decree, but no issue was 


framed on the point, and although the \ 
defendants lost in the first Couiirt, they 
did not raise that question again in 
the grounds of appeal to the lower 
appellate Court. The point must be 
taken to have been abandoned. On the 
question of fact the finding is in favour 
of the respondent that the deed of 
gift executed in favour of the plain- 
tiff’s father was not a genuine trans- 
action, but was a fictitious document 
executed with some ulterior motive. It 
follows therefore that the plaintiff is 
not entitled to base his .claim on the 
deed of gift. 

The only question that remains is 
the question of res judicata. It ap- 
pears that on a previous occasion one 
Sitaram had attached this property in 
the hands of his judgment-debtor Ra- 
ghubir in execution of his decree 
against him. The present plaintiff, Ram 
Sewak, brought a suit against Sitaram 
and Raghubir for a declaration that 
he was the owner of the property, that 
Raghubir had no interest in it at all 
and that accordingly it was not sale- ■ 
able in e.xecution of Sitaram’s decree. ■ 
Raghubir did not contest the suit, but 
Sitaram did. The suit was decreed, and 
it was held that the plaintiff was the 
full owner. This happened in July 1927. 
Subsequently in 1929, another judg- 
ment-creditor of Raghubir, namely> 
Bahai, executed his own simple money 
decree against Raghubir and got this 
property attached a second time and 
put it up for sale. The property Was 
purchased at auction by the contest-^ 
ing defendant, Nand Keshore. Before ^ 
however the sale could be confirmed* 
the present suit was instituted. Wi& 
are informed that the confirmation /of 
the sale has been postponed awaiting 
the result of this litigation. It .seeh^s 
to us that the suit brought by-'Ram 
Sewak against Sitaram and Raghubir 
was for a declaration of title in res- 
pect of this very property. Raghubir ,, 
was not a mere pro forma defendant ^ 
but a principal party thereto, and the. ; 
relief claimed was both against him 
and Sitaram. The question was one‘6f 
title as to whether the property - be-^ 
longed to Raghubir or to Ram SeWak; 
and the finding of the Court is bihdr • 
ing on Raghubir and all the subsequent , 
representatives. It is not open to any 
representative of Raghubir to go be- 
hind that decree, unless fraud and 
collusion is proved. 

The position of Bahai was that of 
an attaching creditor, but he attach- 
ed the property subsequent to the de- 
cree passed in the earlier suit. He must 
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be deemed to be the representative 
of Raghubir so far as Ram Sewak is 
concerned. He is bound by the decree 
in the same way as Raghubir. It will 
be intolerable for Ram Sewak if all 
simple money creditors of Raghubir 
were to call upon him to prove his 
title over and over again. We think 
that the principle of res judicata cer- 
tainly applies to this case, and the 
previous finding binds Bahai. The coun- 
sel for the respondent relies strongly 
on 1928 Cal 130 (1). In that case a 
suit had been brought by the judg- 
ment-creditor against his judgment- 
debtor and a third party claimant and 
the suit was dismissed. The judgment- 
debtor could not have been anxious 
to let the suit be decreed so that his 
own property be sold in e.xecution of 
the plaintiff’s decree against him. The 
dispute therefore was between a re- 
presentative of the judgment-debtor on 
the one hand as plaintiff, and the judg- 
ment-debtor and a third party on the 
other. It was in these circumstances 
. that it was held by the Calcutta High 
/• Court that the decision that the pro- 
perly did not belong to the judgment- 
: debtor but belonged to the third par- 

■ ty was not res judicata. In that case 
the two parties were arrayed on the 
same side as co-defendants, and it was 
no real concern of the defendant to 
see that the claim was decreed against 

, him. The facts of that case arc there- 
; fore clearly distinguishable from this 
particular case. 

When the previous judgment ope- 
. 1 rates as res judicata against Kaghu- 
bir and also against his attaching cre- 
.'j ditor Bahai, it follows that it must 
operate as res judicata against the 
auction-purchaser Nand Kcshore as 
:• well, for Nand Keshore is either the 
representative of the judgment-debtor 
•. Raghubir or of the attaching credi- 
tpr^Balial or of both. 

■ ••The appeal is accordingly allowed, 

. .f tlte decree of the lower appellate Court 
’.v'Js 'set aside and the decree of the 

■ first Court is restored with costs in 
i.this Court. The parties will bear their 

own costs in the Courts below because 
on the questions of fact the defen- 
' dants Jiave succeeded. 

- ‘ K.S. Appeal allowed. 

i 1 Rukovii Rjiiiu V. N:ijira Bauu, 1928 Cal 130= 
105 I C 617 = 56 Cal 448. 
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SULAIMAN, C. J. AND BENNET, J. 

Giilzari Lai — Decree-holder — Appel- 
lant. 

V. 

Sheo Charan Lai and others — Judg- 
ment-debtors — Respondents, 

Tetters Patent Appeal No. 48 of 
1933, Decided on 2nd April 1935, against 
decision of Bajpai, J., D/- 20bh Septem- 
ber 1933. 

(a) Execution — Sale confirmed and be- 
coming absolute — Application to set aside 
sale on ground that judgment'debtor had no 
saleable interest is not competent. 

Ad application for setting aside a sale on the 
ground that the judgment debtor had no sale- 
able interest in the property made under R. 01 
has to bo disposed of under R. 92, but once an 
order confirming the sale has been made by the 
execution Court, the question no longer is as to 
the setting aside of the sale. It has already 
been confirmed and the sale has become abso- 
lute. There is no provision under O. 21 which 
would entitle an auction-purchaser to reopen 
the question whether the sale should or should 
not be set aside, ignoring the order confirming 
the sale which would stand in his way unless it 
is reviewed or set aside in appeal. The auction- 
purchaser has got the ordinary period of 30 days 
allowed by Art. 166, Lim. Act, to make in- 
quiries and satisfy himself whether the judg- 
ment-debtor had any saleable interest in the 
property at all. But ouce the confirmation has 
been made, he can neither bring a separate suit 
to challenge the order, nor have it set aside on 
discovery of a defect in the title of the judg- 
ment-debtor. Of course, where a case of fraud 
or misrepresentation, etc., is made out it may be 
open to him to apply for review of the order or 
seek relief by a separate suit : 1927 Mad 394, 

licl on. ; 6 J C 804, Dist. [P 800 C 2J 

(b) Li mitation Act (1908), Arts. 18 1 and 
Art. 181 is residuary article — Applica- 
tion to set aside execution sale is governed 
by Art. 166 and not by Art. 181. 


Article 181 is a residuary article and cannot ap- 
ply Nvheu there is a specific article which is ap- 
plicable All applications made under Civil 
l^rocedure Code to set aside a sale in execution 
of a decree arc governed by Art. 160 and as such 
Art. ISl does not apply ; 1931 All 115, liel on. 


(c) Civil P. c. (1908), S. 1 15— Order^pa^id 
under S. 115 is not appesilable* 


No appeal lies from an order passed by the 
Judge of the High Court under S. 115. 


. ^ CP S91 C 1] 

Copi Xalh Kunzru — ioi' App©Haut. 

Baleshivari Prasad — for Respondeots. 


Judgment. — This purports to be a 
Letters Patent appeal from an order of 
a judge of this Court dismissing wIku 
had been styled by the appellant an 
e.xecuuon second appeal which the lear- 
necl Judge thought should luve been 
headed as a second appeal from drder. 
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It appears that the decree-holder held 
a simple mortgage decree against 
tain judgment-debtors and ^ attached 
some property alleging that it belonged 
to his judgment-debtors. This proper- 
ty was put up for sale and was pur- 
chased at auction by the contesting 
respondents. No application for settmg 
aside the sale was made within 30 days 
by the auction-purchaser with the re- 
sult that the sale was ultimately con- 
firmed bv the Court. Subsequently a 
third party brought a suit for a de- 
claration that the property which tod 
been attached and put up for sale had 
not belonged to the judgment-debt^s 
at all but is his own property. To 
this the auction-purchaser was made 
a party. The suit was decreed and it 
was held that the property had not 
belonged to the judgment-debtors at 

all. 

Upon this the auction-purchaser filed 
an application purporting to be under 
O. 21, R. 91. Civil P. C., to the Exe- 
cution Court asking for the sale to be 
set aside on the ground that the judg- 
ment-debtors had no saleable interest 
at all and for a refund of the purcliase 
money paid by them. The first Court 
dismissed the application holding that 
an application under R. 91 could he 
only before the confirmation ot the sale 
and that after the confirmation of the 
sale it was not maintainable and tur- 
ther holding that the application was 

barred by time. 

On appeal the District Judge, tos 
allowed the application. In his ov\n\on 
an application under O. 21, K. 
could be filed even after the confirma- 
tion of the sale and the proper article 
applicable was 181 and not 166 of the 
1 imitation Act. He has relied on the 
aXrUrof 6 I C 804 (1). In that 
case the property had been sold in 
September 1907, and the sale was first 
set^ aside in that very month, though 
in appeal later on the sale was ^ 
cented and confirmed under a com- 
pmmise in 1909. The rights had there- 
fore been acquired by the auction-pur- 
by the sale in 1907 and under 
^5 6 (c), Imperial General Clauses 

US' iS 

l.GoniU Saran Narain Singh v. JIuhnjnmad 

2;Mu"h\>uTarLla£ 7^ 

'J’hovan, 1927 Mad d9i=100 I G 522—50 X^lad 


30 days after the sale was barred by. 
Art. 166, Limitation Act, and further 
that no application under R. 91 could 
be made after the confirmation of the 
sale. 

It seems to us that the scheme of 
O. 21, Rr. 82 to 96 is that after a 
sale has taken place, it can be set 
aside on an application made either 
Tinder R. 89, or R. 90 or R. 91. But 
where no application under either ot 
these Rules is made or is made and 
has been disallowed, the Court und^ 

R. 92 makes an order confirmmg the 
sale and thereupon the sale becomes 
absolute. If however such an applica- 
tion is allowed then the sale is set 
aside. The order is final and no suit 
to set aside the order made under tliat 
rule can be brought by any per^n 
against whom such order Is made. 

R. 93 then provides that where a sale 
of immovable property is set aside, "^e 
purcliaser sliall be entitled to an order 
for payment of his purchase money 
with or without interest. But the right 
to recover this purchase money arises 
only when the sale is set aside under 
R. 92. An application for setting aside 
a sale on the ground that the judg- 
ment-debtor had no saleable interest 
in the property made under R. 91 has 
to be disposed of under R. 92, 
once an order confirming the sale has. 
been made by the execution Court thq 
question no longer is as to the 
ting aside of the sale. It has already 
iDeen confirmed and tlie sale has be- 
come absolute. There is no provision 
under O. 21, which would entitle a}i 
auction-purcliaser to re-open the ques^‘ 
tion whether the sale should or shoujg 
not be set aside, ignormg the ord^, 
confirming the sale which would 
in his way unless it is 
or set aside in appeal. It would seem>-. 

to follow that the 

has got the ordinary period of 30 toys • 
allowed by Art. 166 , Limitation • Act. 

to make enquiries • ' 

whether the judgment-debtor had^anV;^.. 
saleable interest in the property at ^U.;. 
But once the confirmation has been 
made, he can neither bring a sepa- 
rate suit to challenge the order, nor 


« 
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have it set aside on discovery ot a. 
defect in the title of the ‘ judgment^, 
debtor. Of course, where a case of 
fraud or misrepresentation, etc., is 
made out it may be open to him to 
apply for review of the order or seek 
relief by a separate suit. That is not 
the case here. 

It also seems to us that Art. 166 

^ 1 • 4 * 1 
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and would govern all applications made 
under the Civil Procedure Code to set 
aside a ^le in execution of a decree. 

^ applied by a Bench 

of which one of us was a member in 
1931 AH 145 (3) to an application to 
set aside a sale on the ground that 
no notice under O. 21, R. 22, had 
been received. Art. 181 is the residuary 
Article and cannot apply when there 
IS a specific Article wliich is applic- 
able. Applications under R. 91 there- 
fore must be made within 30 days of 
the sale which necessarily implies that 
It must be made before the sale is 
confirmed. We therefore agree with the 
view expressed by the Judge of this 
Court that the lower appellate Court 
was wrong in applying O. 21, R. 91, 
to the case. 

But in view of the provision of sec- 
tion 104 (2), no second appeal lav to 
the High Court and the Judge was 
perfectly right in declining to enter- 
tain the appeal. The only other sec- 
tion under which he could act was 
S. 115, Civil P. C. The Judge had 
that section in his mind and in view 
-of the fact that the decree-holder him- 
.self had got the property attached and 
^put it up for sale declined the e.xer- 
• cise of his discretion in favour of the 
decree-holder. No appeal lies from an 
order passed by the Judge under sec- 
• tion. 115, Civil P. C. We accordingly 
.[dismiss this appeal with costs. 

K.S. Aypeal d i smisised . 

' 3. Kashi Ram v. Hashmat Banco, 1931 All 145 = 

. 130 I 0 708. 
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■i** • SULAIMAN, C. J. AND BENNET, J. 

Miru and others — Defendants — 
. -^’ppellants. 

•. • v. 

* 

Ramgopal — Plaintiff — Respondent. 

: Tietters Patent Appeal No. 26 of 1934, 
/Deoided on 2nd April 1935, against 
decree of Young, J., D/. 2nd January 
■'1934. 

Religious Endowment — Temple or mosque 
oh' site of private owner in existence for 
long time and worship performed by public 
-r-Inference is that land is dedicated pro- 
perty and not that temple or mosque stands 
4here with leave and license of owner. 

Where the Court finds that a mosque or a 
temple has stood for a long time aud worship 
has been performed in it by the public, it is open 
to the Court to infer that the building does not 
stand there merely by the leave and license of 
the owner of the site, but that the land itself is 
a dedicated property and the site is a consecrated 
land, and is no longer the private property of the 
original owner. Such a building does not come 


under the Basements Act and it is one of those 
cases which is excepted by S. 2, Basements Act: 
1934 All 868 and 40 Cal 297 (P C), Rel. on.; H 
I C 436 and 27 All 366, Dist. [P 894 0 1] 

M. A. Aziz and Ishaq Ahmad — for 
Appellants. 

Pathak and S. Mulcetji — for 
Respondent. 

Bonnet* J. — This is a Letters Paten/t 
appeal by the defendants from the 
juidgm-ent of a Single Judge of this 
Court, Th-e plaintiff is the sole zamin- 
dar of a certain mahal and in his plaint 
he sets out that Rahim Bakhsh for- 
merly occupied a khasra plot No. 119 
m the abadi and Rahim Bakhsh made 
a Icatcha platform on the said plot 
for oftenng prayers, and tliat this was 
the condition of affairs at the time of 
the partition in 1904, that there was 
no pacca or katcha mosque in the said 
plot, and that the defeiidaii/ts now de- 
sire to make a pucca mosque on the 
plot. The plaintiff therefore asked for 
an injunction against the defendants to 
rest^in them from constructing any 
katcha or pucca mosque in this plot 
The written statement alleged that 
tliere had always existed a katcha mos- 

question, that in 
the last rainy season before the suit 
which was brought in 1929, the mosque 
required repairs and the defendants de- 
molished the mosque and dug up the 
foundations and desired to rebuild it 
with the katcha bricks, but the Hindus 
objected to bricks being used from their 
tanks and accordingly the defendants 
brought pucca bricks from SaharanpuT. 
it was claimed that in para. 8 contest- 
ing defendants liave a right to build a 
uiosque m a pucca manner, that the 
site of the mosque cannot be the pro- 
Fjerty of the plaintiff or anyone else 
that It is wakf property and that every 
Mahomedan has a right to make a 
pucca mosque in place of a katcha 
mosque. The trial Court framed the 
issue whether any katcha mosque has 
been in existence on plot No. 119 and 
It found in the negative. The lower 
appellate Court reversed the finding on 
this issue and held that “in my opi- 

^osque existed in the year 
1904. The finding was that there had 
been originally a raiyat Rahim Bakhsh 
m the house and he had left the house 
and gone to another house and that 
the house had been used as a place of 
worship by the Mussalmans of thrvU- 

more than 30 years thot 
him Bakhsh had died iS 11 via?: 
before the suit, that various constrS? 
nous had been made to adapt ^ tlic 
house to a mosque during the time 
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it was a katclia mosque, that is, 
was a room and in front a thatched 
verandah, and a platform with a pucca 
drain and hummam for heating* water 
and a bath room and a lavatory and a 
hand tube well. The lower appellate 
Court inspected the spot and carne to 
a careful finding of fact on the issue 
before it. 

Considerable argument has been 
made as to the correctness of t^t 
finding and the Single Judge of this 
Court set the finding aside and held 
that the facts known would not result 


in the finding that there was a mosque. 
The Judge obser\’ed: “I am satisfied 
that the decision of the -lower appellate 
Court cannot be supported.” 

We find that the lower appellate 
Court based its finding on not only the 
oral evidence produced by the parties, 
but also certain documentary evidence. 
This documentary evidence consisted of 
three documents, fixstly, there was a 
khasra Ex. A of the year 1311 Fash 
(1903-04). This khasra states that plot 
No. 119 was entered as “masjid.” Dur- 
ing the partition the usual partition 
proceedings were drawn up under sec- 
tion 114, Land Revenue Act, detailing 
how the partition is to be made. In 
this partition proceeding at a certain 
place, following what is laid down in 
S. 121, there was a note in regard to 
places of worship and burial grounds. 
The partition proceeding entered that 
there was a mosque, and this entry was 
crossed out by a line and it was stated 
that on this No. 119 was a chabutra 
for the purpose of prayers. Consider- 
able argument was made by counsel for 
the plaintiff in regard to this 
but it should be noted that where the 
entry is made at all m this Portion of 
the partition proceedings the entry 
must be one m regard to S. 121, I^ria 
Revenue Act, which deals with Places 
of worslrip and burial grounds. As the 
number is not a burial ground, it must 
come into the other category of a place 
of worship. The defendants were te- 
nants in the village and they n ere iwt 
paAies to the partition proceedings. On 
fhe other hand, plaintitf s. predecessor 
was a party to the P''oceed 

itio-s All the co-sharers m the parti- 
tion proceedings were Hmdus. In the 
particular qura wluch was formed for 
ihe plaintiff Ex. D, there is this No. 119 
shown again as masjid, that is in the 
year 1907. The plaintiff’s predecessor 
dierefore consented to the entry m his 
qura of this No. 119 as masjid. If he 
had had an objection to that ciiitry he 
could liave made an application to the 


Court under S. Ill, Land Revenue Act. 

The fact that he did not make any • 
objection to the entry shows that lie 
acquiesced in the entry. On this evi- 
dence we consider that the lower appel- 
late Court had sufficient grounds to 
come to the finding of fact at which 
it arrived. That finding of fact is that 
the number in question has been used 
since before the partition in 1904 for 
the purpose of a mosque. 

We now come to the legal arguments 
on the point. Learned counsel for the 
respondent argued that the Easements 
Act, Chap. 6, should apply and that 
the question was merely one of license 
under Cliap. 6, and that in this case 
under S. 60 the zamindar could re- 
voke the license. He argued that the 
case did not come imder S. 60, because 
there was no transfer of property tmder 
sub-S. (a) and that under sub-S. (b) 
the katcha building was not a work of 
a permanent character. He referred to 
the ruling reported in 27 All 356 (1). 
That was a case in which a tenant had 
a certain shed in his yard outside his 
house and the tenant allowed the Ma- 
homedans of the village to use th^s 
for purposes of prayer. The tenant 
himself then erected a permanent build- 
ing on the site of the temporary shed, . 
and the tenant described the perrr^- 
nent building as a mosque. The zemin- . 
dars sued for demolition. This Court . 
laid down that the claim of the zemin-* * 
dars w'as well-founded. The case is 
easily distinguishable from the present . 
case, because in the present case there 
is a finding tliat the plot has long be^^^.. 
used for a mosque and that the 
lias been by the Mahomedan uihabi- 
tants of the locality and not merely, 
by a particular tenant who allo^yea : 
other people to come there for the- 
purpose of prayer. Further, m the rul- 
ing in question there was a condition 
in the wajib-ul-arz that a tenant shoqld - . 
not build a new house outside theepm- 
pound of his dwelling^ with^ 

the zamindar’s permission. Th® ruhiig 
laid down that a tenant might makje a 
a dwelling within his compound, but 
in the case of the erection of a mosque 
whicli would -by dedication become 
vested in the religious body for whose 
observance it was used, the contention 
of the defendants was unsound. The 
present case also differs because in the 
ruling there had been no mosque until 
the erection was made which was the 
cause of the suit. In the present case 
the finding is th at since 1904 and be- • 

1. Basi Mai v. Ghayas Uddin, (1904) 27 All S56— 

2 A L J 27=1904 AWN 276. 
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fore It there has been a mosque on 
the site. We do not think therefore 
that the ruling" has any bearing on 
the present case. A reference is also 
made in 11 I C 436 (2). That was a 
case for specific performance of a con- 
tract by a Hindu to dedicate certain 
property for the maintenance of a mos- 
que. The property was at the time in 
the hands of a receiver. There is al- 
ways a discretion for the Court to 
grant or withhold specific performance 
and the Court acted apparently in the 
exercise of this discretion and held that 
it was not for a lawful purpose. Learn- 
ed counsel argued at considerable 
length that a Hindu zamindar could 
not lawfully dedicate land for a mosque. 
We do not think that any difficulty 
exists of that nature in the present 
case. It is not stated that the zemin- 
dar dedicated the property to the 
■mosque. It is stated that the zemin- 
dar allowed the defendants to dedicate 
the building as a mosque by their user 
of the building for the purpose of a 
mosque with the consent, express or 
implied, of the zemindar. The case is 
•somewhat similar to that reported in 
1934 All 868 (3), where it was held by 
“a Bench of which .one of us was a 
« member, that in the case of a land 
: being used as a grave-yard from time 
•immemorial, there was a presumption 
' of the consent by the Hindu zemindars. 

• It has also been held by their Lord- 
ships of the Privy Council in 40 Cal 
297 (4), that a grave-yard by user be- 

• eaine wakf. Wc do not think that the 
1 pro\isions of the Easements Act or 
'pf any part of Chap. 6. in regard to 
.'flicense apply where a zemindar allows 
■'the Malioincdan population to use a 
. building as a mosque. The provisions 
•'in Chap. 6, appear to us altogether 
"inconsistent. In such a case wc con- 
sider that where there is a linding that 

mosque exists, this necessarily im- 
- plies that there is no longer any ques- 
ItioU of casement or of license. Under 
tthe Mahomedan law the mosque is the 
. I property of God and not the property 
;of the zemindar. Learned counsel for 
the plaintiff objected that there was 
' ho case of a transfer such as is neces- 
' sary for transfer of property, but we 
. consider that the consent of the zemin- 
dar to the use of a building as a 
mosc[ue is sufficient. Wc note that it is 
specially proyided_ in S. 2. sub-S. (b), 

2 . Fuiilur Kivhamaa v. Anatb Bandhupal, (1911) 
me i36. 

3. Sheoraj Chamar v. Muder Khan, 1934 All 
SG3— 149 1 C 797. 

4. Court of Wards v. Ilahi Baksh, (1913) 40 Cal 
297=17 I C 744=40 1 A IS (P C). 


^sements Act, that there is nothing 
in that Act which will affect any custo- 
mary or other right not being a license 
in or over immovable property, which 
the Government, the public or any per- 
son may possess in respect of other 
immovable property. That is, the Act 
de^s with certain cases of easements 
which are connected with the property 
of the persons who enjoyed the ease- 
ment and S. 18 recognizes the case of 
easements which may be acquired by 
virtue of legal custom, but besides 
those provisions of the Act there are 
customary and other rights in or over 
an immovable property which are not 
affected by the Act. We consider that 
the case of a mosque does not come 
under the Easements Act and that it 
j.s one of those cases which is excepted 
by S. 2. This appears to be the cor- 
rect method of dealing with the pro- 
perty which is used for a mosque and 
we do not consider tliat such property 
can be dealt Avith satisfactorily in any 
other manner. Under these circum- 
stances we consider tliat the appeal 
should be allowed and we allow this 
Letters Patent appeal with costs and 
restore the judgment of the lower ap- 
pellate Court. 

Sulaiman, C. J.— I agree and would 
like to add a few words only on the 
question of law which lias been raised 
as to the nature of the right claimed 
in this case. 


tdiau ix cl person 
holds a mere license, he is not entitled 
to vary the user so as to claim a 
higher right than wliat was granted. 
A right to perform any religious wor- 
ship whether claimed by a Hindu, Ma- 
homedan or Christian over the land of 
another may depend on grant, if so 
claimed by the grantee. It may also. 
It claimed by an individual, be acquired 
as a private easement, provided he is 
the owner of a dominant tenement. But 
in addition to such individual rights, a 
rigjit of worship may also be acQuired 
as a customary right which can be 
availed of by a large bodv of persons 
by virtue of such custom. Again a 
right to perform worship may be claim- 
ed as a part of public right, which, of 
course, Avould be a right vested in an 
entire c^^mmunity. Under S. 2 of that 
Act, these last two classes of rights 
would be saved from the provisions of 
the Easements Act. But Avhere there is 
merely a right to perform worship, 
e. g. to otter prayers, such a right 

tided to°l persons 

^ Z a building on 

the land m order to make it more 
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convenient for them to perform the 
same worship. 

But where a buOding has stood on a 
piece of land for a long time and the 
worship has been performed in that 
building, then it would be a matter of 
inference, for the Court which is the 
Judge of facts, as to whether the right 
has been exercised in that building for 
such a sufficiently long time as to 
justify the presumption that the build- 
ing itself had been allowed to be con- 
secrated for the purposes of such 
rights being performed. Where there is 
a mosque or a temple, which has been 
in existence for a long time and the 
terms of the original grant of the land 
cannot now be ascertained, there would 
be a fair presumption that the sites on 
which mosques or temples stand arc 
dedicated property. There can be no 
legal impediment to such a dedication, 
as the owner of the land can make a 
grant of the site even to persons of a 
different community and creed, and 
allow them then to dedicate that site 
by building a place of worship on it. 
Where therefore the Court finds that a 
mosque or a temple has stood for a 
long time and worship has been per- 
formed in it by the public, it is open 
to the Court to infer that the building 
does not stand there merely by the 
leave and license of the o^er of the 
site, but that the land itself is a dedi- 
cated property and the site is a con- 
secrated land, and is no longer the 
private properly of the original owner. 
There is nothing legally objectionable 
in non-Muslim owners making a grant 
of a land to Muslims and in that way 
to enable them to build a mosque on 
such land, just as it would not ^ 
legally objectionable for Muslims to 
make grants of lands to persons be- 
longing to other religions, which the 
latter may utilise for the purpose of 
building houses of worship. In the case 
of grave-yards, it has been held m 
several cases that long user justifies 
the inference that the land itself is a 

dedicated or consecrated , 
that even if it is not de^^ted. it has 
become wakf property. The presurnp- 
tion would be all the greater m the 
case of a building, which is used as a 
mosque or a temple. # 

If the finding merely were that there 
is a right to perform worship on a 
piece of ground, there would, of course, 
be no right to put up a pucca 
on that land for such a purpose. But d 
the finding is that there alr-^dy 
a mosque or a temple on the land 
though the structure is katcha, the 


necessary inference would be that the 
site has become a consecrated and de- 
dicated property, and then there can 
be no objection to the building being 
converted into a pucca building. It is 
no longer the case of a mere license 
which cannot be exceeded beyond the 
terms on which it was granted. I there- 
fore concur in the order proposed by 
my learned brother. 

K s. Appeal allowed. 
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Kendall, J. 

Iqbal Uddin and another — Defendants 
— Appellants. 

V. 

Ram Nath — Plaintiff and others — 
Defendants — Respondents. 

Second Appeal No. 1080 of 1933, De- 
cided on 29th April 1935, from decision 
of Addl. Sub-Judge, Benares, D/- 10th 
May 1933. 

Partition Act (4 of 1893), S. 4 — Unused hut 
is not a dwelling house. 

A hut which Is capable of being nsed as a . 
dwelling house but not so used for a number of 
years is not a dwelling house within the scope 
of S. 4: 1928 Cal 639 and 1919 Cal 1065, Dist. 

LP 894 C 2; P 895 O 1] 

Mansur Alam — for Appellants. 

K. N. Malaviya and Kanhaiya Lai ^ 
Misra — for Respondents. 

Judgment. — This appeal arises from/, 
a suit for partition by a stranger to‘ ^ 
whom a part of the property of ai\ 
undivided family had been transferred; i 
The plaintiff-respondent obtained a de- < 
cree for partition of his share. The 
appiellants wished to buy out his share, 
and they made a report under S.. 4,V:.. 
Partition Act of 1893. Both the Courts:^ 
have held that the property concemy 
ed is not a “dwelling house” withip, .. 
the meaning of that section. The lower v 
appellate Court has remarked: 

The fact that the land is khandal from six Of ^ 
seven years, coupled with the fact that 
Nabban lives in mohalla Sari Qobbardan, pointtf.,. 
out that its owners have given up the idea of' 
using it as a dwelling house. 

The learned coun^l for the appel- 
lants wished to assail the finding that 
Mt. Nabban lives in mohalla Sari Go-, ’ 
bhardhan on the ground^ that there is 
no evidence to support It. But there . 
is no certificate to support this plea, . 
and I have therefore not allowed it to 
be taken in this Court. The next argu- 
ment is that the property consists of 
some vacant land, a hut, and that the 
hut is still capable of being used as 
a dwelling house, though it may be 
that the undivided family has not ac- 
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tually been using- it as such for a num- 
ber of years. I have been referred 
to two decisions of the Calcutta High 
Court in support of the appellants’ 
plea, the first of which is the case 
of 1928 Cal 539 (1). This only goes 
so far as to show that it is the owner 
ship of a dwelling house, and not its 
actual occupation which brings the 
operation of the section into play. If 
the house in question however is not a 
dwelling house, there is no relevancy 
in the ruling, and the finding of the 
Court in the present suit is that this 
hut is not a dwelling house. In 45 Cal 
873 (2), it has merely been held that 
the land and its appurtenances which 
are ordinarily and reasonably necessary 
for the enjoyment of a dwelling house 
may be included in the expression as 
well as the house itself. This again 
clearly has no relevancy in the pre- 
sent case where the house itself is not 
a dwelling house. It appears to me 
that the question art Issue has really been 
decided by tlie findings of fact, and 
that there is no force whatever in the 
.appeal. It is therefore dismissed with 
costs. 

Mr. Mansur Alam has asked for leave 
to appeal under the Letters Patent on 
the ground that S. 4, Partition Act, 
ought to be capable of application 
where a house, although it has been 
fbund not to be used as a dwelling 
. ho’use, is still capable of being used 
as such, and as this question may be 
.’of some importance, leave to appeal is 
-.^ten. 

B.D./v.v. Appeal dismissed. 

"l.'Nil Koma! Bhattacbarjya v. Kamakshya Cha- 
' :r^n. 1928 Cal 539=109 I C 67. 

'% PrAn Krishna v. Keshab Chandra, 1919 Cal 

' 1055=45 I O 604=45 Cal 873. 

« 
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Allsop, J. 


\Managing Committee, George High 
Scl^ool — Defendant — Appellant. 


v. 


Abdul Karim Khan and others — Plain- 
tiffs — Respondents. 


‘ Second Appeal No. 1106 of 1933, De- 
cided on 30th April 1935, from decision 
of Sub-Judge, Azamgarh, D/- 13th Sep- 
tember 1933. 

(a) Land Acquisition Act (1894), S. 16 — 
Word Encumbrance ” covers customary 
right. 

The word “encumbrance** is sufficiently wide 
to cover a customary right, for if rights of way 
and other customary rights are not destroyed by 
acquisition, it would often be impossible for the 


Government to acquire and use land in such 
way as might be necessary: 1916 P C 3, Bel. on. 

[P 896 0 1] 

(b) Land Acquisition — Acquisition of pro* 
perty by Government over which customary 
right exists — * Member of public is not en- 
titled to get damages unless he is especially 
affected by interference with such right. 

A member of public will not got damages for 
a private encroachment on a public right, unless 
he can show that he is in some way especially 
aflected. Hence where by acquisition of certain 
property by Givernment customary rights exist- 
ing over it are interfered with, a member of the 
public is not entitled to get damages unless he 
is especially affected; and if he is specially affec- 
ted, he may obtain compensation from the Col- 
lector under the Land Acquisition Act. 

, V r . CP 896 O 1] 

(c) Easements — Right to discharge water 
from particular properties over another is 
right of easement. 

The right of discharging water from particular 
properties over another property is a right of 
easement. [P $96 C 2] 

(d) Easements — Easement and Customary 
right — Distinction. 

The distinction between a customary right and 
an easement is that an easement pertains to a 
particular property aud a customary right per- 
tains to the public or a certain section of the 
public but not to the owner of any property as 
such. CP 896 Ci,2] 

Mukhtar Ahmad — for Appellant, 

Kanhaya Lai Misra and K. K. S. 
Toshniwal — for Respondents. 

Judgment. — The appellants are the 
Managing Committee of the George 
High School at Azamgarh. The res- 
pondents Abdul Karim Khan and others 
were the plaintiffs in the trial Court. 

It appears that some land was acquired 
for the appellant by the Government 
under the provisions of the Land Ac- 
quisition A.ct, over this land there used 
to be a drain through which water 
used to flow from the property of the 
plaintiffs. The appellants closed this 
drain and the plaintiffs then instituted 
the suit upon the allegation that the 
accumulation of water had caused them 
damage. They prayed for a perpetual 
injunction restraining the defendants- 
appellants from interfering with the 
flow of water through the drain. The 
trial Court dismissed the suit upon the 
g-^und that any rights wliich the plain- 
tiffs might have had over the land was 
destroyed under the provisions of S 16 

Land Acquisition Act. The section is 
as follows: 


tuo v^oiiecior nas maae an award under 
b. II ho may take possession of the land which 
shall thereupon vest absolutely in the Govern- 
ment free from all encumbrances. 

plaintiffs went in appeal to the 
lower appelate Court wio has decreed 
suit. He^ has made a distinction 
between easements and customary 
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rights and seems to hold that a cu^o- 
mary right is not an encumbrance with- 
in thp meaning of that word in S. 16, 
Land Acquisition Act. It is difficult 
[to see why a customary right of way 
jor a similar right should not come 
'within the meaning of the word “en- 
cumbrance.” The whole object of the 
Land Acquisition Act is to enable the 
Government acquiring land for public 
purposes and to use such land in any 
way which may be convenient or neces- 
sary for the public in general. If rights 
of way and other customai^ rights were 
not destroyed by acquisition, it would 
often be impossible for the Government 
to acquire and use land in such way 
as might be necessary. It has been 
suggested that these customary rights 
should not be destroyed by acquisition 
because there is no method of com- 
pensating the persons who might exer- 
cise the right. I do not think that 
there is any force in this objection. 
A member of the public would not get 
damages for a private encroachment 
on a public right of this nature unless 
he could show that in some way he 
was especially affected and similarly it 
seems to me that if he was especially 
affected, it might be possible for him 
to obtain compensation from the Col- 
lector under the provisions of the Land 
Acquisition Act. However that may be, 
there is not the slightest doubt in my 
mind that the word “encumbrance” is 
sufficiently wide to cover a customary 
right such as that to which the Judge 
of the lower appellate Court refers. 

I may mention the case of 41 Bom 
291 (1). In that case it was conceded 
before their Lordships of the Privy 
Council that acquisition of land under 
the Land Acquisition Act would destroy 
a right of passage. The decision in 
that case was based partly upon the 
assumption tlrat that would be so. 
There is no authority quoted by the 
Judge of the lower appellate Court or 
brought to my notice here by the res- 
pondents that a customary right as 
distinguished from an easement is not 
included within the nieaning of the 
word “encumbrance” in S. 16, Land 
Acquisition Act. I may also mention 
that I am not at all satisfied tlrat the 
Judge of the lower appellate^ Court was 
correct in assuming that this right of 
discharging water over the land in suit 
was a customary right and not an ease- 
ment. The distinction, as I understand 
it, is that an easement pertains to a 
particular property and a customary 

1. Bombay Corporation v. G. I. P. By., 1916 P C 

3=38 I C 923=43 I A 310=41 Bom 291 (PC). 
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right F>ertAins to the public or a cer- '• 
tain section of the public, but not to 
the ONvner of any property as such. 
In the present case it seems to me 
that the right consisted in discharging 
water from particular properties over 
the property in suit and I should think 
that the right in each case was a right 
of easement. It does not matter how- 
ever whether it was a right of easement 
or a customary right. In either case 
the right is destroyed by acquisition. 
The judgment of the lower appellate 
Court cannot be upheld. 

I allow the appeal, set aside the de- 
cree of the lower appellate Court and 
restore that of the trial Court. The 
appellants will get their costs through- 
out from the respondents. 

K.S. Appeal allowed, 
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Sulaiman, C. J. 

Ziaul Hasan — Applicant. 

• 4 

V. 4 

Aziz Ahmed — Opposite Party. • 

Criminal Misc. Appeal No. 4 of* 
1935, Decided on 25th March 1936. 

Contempt of Court — Answers to interred 
gatories defamatory of presiding officer 
Proceedings for contempt of Court should*^ 
not be taken — Proper remedy is by way of 
complaint by such officer for defamation 
under S. 499, Penal Code.' 

When in his answers to the interrogatories 
served on him, the accused stated that the Chief, 
Header bad friendly relations and influence oveV. 
the Court which acted dishonestly and impose^ 
a fine of Rs. 40 : 

Held : this was clearly a defamatory state- 
ment against the presiding officer, which would* 
bo a criminal offence under the Indian Penal 
Code and for which the officer concerned had" a 
remedy by way of filing a complaint. Cogni^'* 
ance should not "be taken of this offence as one 
falling under the Contempt of Courts Act. 

K. Masud Hasan — for Applicant. • 

Judgment. — This is an application 
praying that the proceedings should be 
taken against the opposite party for 
contempt of the Court of the Magis- 
trate inasmuch as in his answers 
to the interrogatories serv^ed on him 
he stated that the Chief Reader had 
friendly relations and influence over the 
Court which acted dishonestly and im- 
posed a fine of Rs. 40. This is clearly 
a defamatory statement against the 
presiding officer, which would be a cri- c 
minal offence under the Penal Code 
and for which the officer concerned has 
a remedy by way of filing a complaint. 

I would not take cognizance of this 
offence as one falling under the Con- 
tempt of Courts Act. 

K.S. Order accordingly. 
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Sdlaiman, C. J. and Bennet, J, 

Safiz Mohd. Ibrahim — Judgment- 
debtor— Appellant. 

V. 

Bhagwan Das — Decree-holder — Res- 
pondent. 

Letters Patent Appeal, No. 72 of 1934, 
Decided on 27th March 1935, against 
order of Bajpai, J., D/- 20th September 
1933. 

Succession Act (1925), S. 21^(1) (b) — Per- 
sonal remedy under mortgage-deed barred 
before suit on mortgage — Decree for sale of 
mortgaged properly — Decree- holder dead — 
Application for execution of mortgage decree 
by legal representative — No succession certi- 
ficate is necessary as application is not one 
to obtain order for payment of debt within 
meaning of S. 214 (1) (b). 

Section 214 (1) (b) prevents the Court from 
proceeding upon an application of a person 
claiming to be so entitled, to execute against 
debtor of a deceased person a decree or order for 
the payment of his debt, except on the produc- 
tion by the person so claiming, of a succession 
■certificate. But the application for execution 
must be for obtaining an order for the payment 
debt. [P 898 O 1] 

rWhere the personal remedy under the mort- 
gage-deed bad become barred by time long before 
the suit was brought and the mortgagee was 
simply entitled to a decree for sale of the mort- 
gaged property: 

that an application by the legal repre- 
sentative of decree-holder for the execution of 
the mortgage decree for realisation of the amoun t 
by sale of the mortgaged property was not an 
:ApplicatioQ to obtain an order for the payment 
of bis debt and as such no succession certificate 
w^s necessary. [P 898 C 2] 

(b) Civil P. C. (1908), O. 21. R. 58 - Scope. 

Rule 63 does not apply to a mortgage decree 
•for sale. [P 898 C 1] 

A. M. Khwaja, — for Appellant. 

- S. N, Gupta — (or Respondent. 

• Sulaiman, C. J. — This is a Letters 
Patent appeal arising out of certain, 
objections raised by one of the judg- 
ment-debtors in the execution depart- 
ment. In 1915 two persons executed 
.a simple mortgage-deed of a house in 
favour of Lalman. In 1922 a sale-deed 
of the equity of redemption was exe- 
cuted by the mortgagors who in 1924 
purported to transfer their rights under 
the sale-deed to one Mt. Hyderi Begum. 
Some lime after this one of the mort- 
gagors died. A suit was brought for 
sale on the mortgage-deed in 1927 by 
one Sukli Ram, the representative of 
Lalman, against the surviving mortga- 
gor and the heirs of the deceased mort- 
gagor. including the present appellant 
Ibrahim. The suit was brought almost 
at the close of the period of limitation. 
In the written statement an objection 
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was taken that it was defective for 
non-joinder inasmuch as the transfer-ee 
in whom the property had vested had 
been left out of the suit. Presumably 
because it would have been too late to 
implead her, no steps were taken to 
bring her on the record. The position 
taken up by the plaintiff however was 
that the transfers of 1922 and 1924 
were null and void and did not pass 
the property to Hyderi Begum. The 
Court appears to have framed an issue 
relating to the validity of the said 
transfers and decided that issue in fa- 
vour of the plaintiff. A preliminary de- 
cree for sale was passed on 29th Febru- 
ary 1928, against the defendants, in- 
cluding the appellant Muhammad Ibra- 
him. This was followed by a final de- 
cree. In the execution department Mu- 
hammad Ibrahim took an objection that 
the property had vested in Hyderi Be- 
gum who was not impleaded within the 
period of limitation, and that he being 
one of the heirs of the deceased is 
entitled to claim the property in liis 
own right and tliat the property could 
not be sold. He also took the objection 
that the application for execution which 
was filed by BhagAvan Das claiming 
to be the legal representative of Sukh 
Ram, who had died, could not be pro- 
ceeded with until a succession certifi- 
cate had been obtained. It was further 
pleaded that the applicant Bhag^van 
Das was not the representative of the 
deceased decree-holder and had no 
locus standi to maintain the applica- 
tion. 


The first Court held that the appli- 
cation could not be entertained for 
want of a succession certificate and 
also expressed the opinion that there 
was no evidence to prove that Bliag^van 
Das was the representative of the de- 
ceased decree-holder. It accordingly 
dismissed the application. On appeal 
the lower appellate Court took the view 
that the decree for sale having been 
passed against Muhammad Ibrahim it 
was no longer open to him in the e.xe- 
cution department to raise the question 
of the title of Hyderi Begum, his pre- 
^^-^issor. It also considered that it was 
wholly unnecessary to decide whether 
the applicant Bhagwan Das was en- 
titled to execute the decree or not 
and gave him time to obtain a succes- 
sion certificate holding that if he does 
produce the certificate he would be en- 

proceed with the execution 
and if he does not, he would not be so 
entitled On appeal to this Court a 
Judge has come to the conclusion that 
there is no question of res judicata in 
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the present matter at all, particularly 
as it was admitted on behalf of the 
respondent Bhag^^van X)as that Muham- 
mad Ibraliim had been impleaded 
merely in his capacity of a judgment- 
debtor as one of the heirs of the ori-^ 
ginal mortgagor, Mt. Wazir Begum. 
The learned Judge has accordingly held 
that S. 47, Civil P. C., has no applica- 
tion nor does O. 21, R. 58, Civil P. C., 
apply to a mortgage decree. 

Dealing ;witli the question of the non- 
production of the succession certificate 
the Judge has expressed the opinion 
that the Court below had not ordered 
the execution of the decree, nor had 
ordered any process to issue, but had 
merely decided a preliminary objection 
raised by the judgment-debtor, parti- 
cularly as the objection as to the non- 
production of the succession certificate 
had not been raised till the judgment 
came to be written. 

It seems to us that the Judge of 
this Court has taken the correct view 
in holding that the question of res 
judicata does not arise at the present 
stage. The applicant Muhammad Ibra- 
him is setting up a new title derived 
from Mt. Hyderi Begum, who \yas no 
party to the suit, and is not setting up 
his title as one of the mortgagors. 
The question whether his defence can 
at all be barred by the principle of 
res judicata will arise properly when a 
suit between the parties as to the ques- 
tion whether title has passed to the 
auction-purchaser or not arises. The 
position of Muhammad Ibrahim is really 
that of a stranger to the proceeding 
and his remedy would ^ve been if it 
were a case of an objection under O. 21, 
R. 58, but as it was a mortgage de- 
cree for sale, that rule has no apphca- 
tion, and the question of the title of 
Muhammad Ibrahim cannot be decnted 
in the proceeding under S. 47, CivU 
P C We therefore leave the question 
ooen’ whether Mt. Hyderi Begirni had 
or had not validly acquired an mterest 


in the property open. . , 

We are however of the opinion that 

this is not a case to which S. 214, 

Succession Act, can apply, and that 

accordingly there was no ^ec^V 

whatsoever for the 

a succession certificate, o. 214 ti; tt>; 
prevents the Court from proceeding 
upon an appUcation of a person claim- 
;ing to be so entitled, to execute against 
^such debtor, a decree or order for the 
payment of his debt, except on the 
production, by the person so claimmg, 
of a succession certificate. But ^e ap- 
plication for execution must be for ob- 


taining an order for the payment of 
his debt. The personal remedy under . 
the mortgage-deed had become barred 
by time long before the suit was 
brought and the mortgagee is simply 
entitled to a decree for sale of the 
niortgaged property. It is therefore 
difficult to hold that the application for 
the execution of the mortgage decree 
for realization of the amount by sale 
of Uie mortgaged property is an appli- 
cation to obtain an order for the “pay- 
ment” of his debt. No succession certi- 
ficate is therefore necessary at all. We 
do not think it necessary to decide in 
this case whether even if S. 214 had 
applied and a succession certificate had 
been obtained subsequently by the ap-, 
plicant, it would necessarily have a 
trospective effect so as to make a i>re- 
vious application filed by him in time, 
as a valid application, even though the 
certificate was granted after the period 
of limitation had expired. 

The question of the status of the 
applicant must therefore be decided by 
the lower appellate Court. He was en- 
titled to maintain the application for • 
execution only if he can satisfy thA. 
Court that he was the legal represen- 
tative of the deceased decree-holder 
within the meaning of the provisionjs 
of O. 22, R. 5, Civil P. C. The trial 
Court recorded a finding against the- 
applicant, but the lower appellate Court 
has not decided this point. 

We accordingly allow this appeal and'.; . 
setting aside the order of the learned:'; 
Judge ' of this Court as well as thtf 
decree of the lower appellate Court,f?;j; 
send the case back to that Court fQJt.V, 
disposal according to law. The cost-^,, 
incurred heretofore will abide the’rerf>* 
suit. As the appeal wasinot decided ph.V. 
a preliminary point, the appellant id 
not entitled to a refund of the coulrtr*^. 
fee. jl'f -Jy 

K.s. Appeal allowed/,^*}/'" . 
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Kendall. J. ' .'’*i 

{Firm) Ram Prasad-Thakur Prasad~7^ 
Appellants. 

V. i*' 

(Firm) Kamta Prasad-Sita Ravi~ 

Respondents. 

Civil Kevn. No. 616 of 1934, Deoided 
on 25th April 1935, against order of 
Small Cause Court Judf<e, Gorakhpur, . 
D/- 21st September 193 fc. 

(a) Partnership Act (9 of 1932), Ss. 58, 59 
and 69 — Registration — Suit by partner 
against firm — Suit cannot lie unless firm is* 
duly registered and person suing is recorded^ 


. •ii 
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f 
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as partner— *S. 69 is mandatory — Subsequent 
amending of plaint does not make valid in- 
stitution. 

Before institnUDg a suit by a partner against 
a firm, the firm must be duly registered and the 
Registrar must have recorded the person suing 
as a partner in the firm. Subsequently register- 
ing the firm and amending the plaint does not 
make a valid institution; merely making an appli* 
cation for reRislration before the suit is not 
sufficient. S. 69 is mandatory. fP 999 C 2] 

(b) Partnership Act (9 of 1932), Ss. 69 and 
74 — Right to realize money accruing before 
Act— Right is unaffected — Procedure how- 
ever is governed by Act. 

Where the plaintiff's right to realize money 
from tbe defendant accrues before the Act came 
into force, nothing in the Act could afiect that 
right. But the Act lays down tbe proper proce- 
dure, namely that the registration of the firm 
should be completed in the manner set out in 
S. 69 before the suit can be instituted. Tbe Act 
regulates only tbe procedure which must be 
followed. [P 899 C 2] 

Sankar Saran — for Applicant. 

5. B. L. Gour — for Opposite Party. 

Judgment. This application has 
raised a technical question in connec- 
tion with the Indian Partnership Act 
of 1932. The plaintiff, purporting' to 
be a firm, entered a plaint on 27th 
October 1933, which was admitted and 
registered on 28th November. On 23rd 
March 1934, he made an application to 
amend the plaint after having obtained 
a certificate to the efifeot that the fim? 
had been registered in accordance with 
S. 59 of the Act. The plaint was amen- 
. ^d accordingly, after which the 
/written statement was filed in which 
the objection was raised that the suit, 
.vsis framed, was barred by S. 69 of the 
Act. The trial Court apF>ears to have 
.{jpejccted the plaint, giving as a reason 
Vt^hiat it was admitted by the plaintiff 
. that the firm was not registered when 
the^suit was filed. 

li.'Il'has been argued in the first place 
that this statement of the Court is 
'incbrrect, as the plaintiff never ad- 
^ initted that the firm had not been re- 
gisiered when the suit was filed. It has 
liow been proved by an affidavit that 
the plaintiff made an application for 
fegistraiion on 25th October 1933, i. e., 
two days before the plaint was filed 
and it lias been pointed out tliat under 
.S. 58 of the Act 

The registiation o( a firm may be effected at 
any iin»e by sooding bs poster delivering to the 
Registrar .... a Htatemost in the prescribed 
form . . 

This had been done, and therefore it 
is argued the registration had been 
effected and the suit was good. If sec- 
tion 58 stood alone, this argument 
might have some force, but S. 59 shows 
that registration amounts to more tlian 


"what is said in S. 58. The Registrar 
under S. 59, must be satisfied that the 
provisions of S. 58 have been duly 
complied with, and he must record an 
^try of the statement in his register. 
Further, it is provided in S. 69 as 
rollows: 

No suit to enforce a right arising from a. con- 
tract or conferred by this Act shall be instituted 
in any Court by or on behalf of any person auinc 
as a partner in a firm against the firm ... un- 
less the firm is registered and the person suing 
IS or has been shown in the Register of firms as 
a partner in the firm. 

necessary tharefore not only 
that the firm should be registered, but 
the person sumg must be shown as a 
partner m the firm and it is admitted 

mi ?u plaint was 

hied the second part of this condition 

had not been earned out. On behalf 

of the applicant it has been argued by 

Mr. Sl^nker Saran that S. 74 of the 

Act have the effect of curing any 

i^gulanty m the procedure. Under 
tjiat section 


deemed to affect . . . ; (a) any right, title, inter- 
e-t, obligation or liability already acquired 
accrued or incurred before the commencement ol 

The plaintiff’s right to reaUse money 
from the defendant by means of a suit 
if necessary, had accrued before the 
Act came into force, and it is, therefore 
argued that, nothing in the Act can 
affect that right. This is perfectly true. 

could affect the 

Phi realise money from 

the defen^nt by means of a suit The 

qu-estion however is not one of right 

but of procedure. The Act lays do^ 

the proper procedure namely, that the 

manner set forth in sec- 
tion 59 before the suit can be irt- 

plaintiff never had aright 

viola^ed^tiiP ^ r that 

violated the provisions of the Act. Such 

right, m fact, could not exist; and 

even if it could be deemed to exist, it 

certauiJy did not exist before the Act 

came force. It appears to me to 

pRo not affected 

the plaintiff s right in any way, but has 

only regulated his procedure^’ and tMs 

procedure he was bound to follow The 

provisions of S. 69 are mandato^ 

ckTp.‘°c 

finally argued on behalf 
ot the applicant that ac 

was amended under the ord^rf 
Court on 4th April wders of the 

have been deemed ?f’ha^e 

tLtuted on that date, and as thl cer"!-’ 


% 
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ficat-e was obtained before that date, Judgm^t. — This is a plaintiff’s ap- 
it ought to be held that the provi- peal arising out of a suit for damages 

sions of S. 69 have not been violated. against the Secretary of State on ac- 
The terms of S. 69 however are very count of the loss of 18 cases of 
specific, namely, that vegetable oil which were consigned to 

No suit . . . shall be instituted . . . unless Shahjahanpur from Bombay. The con- 
the firm is registered and the person suing is or signment was not delivered at Shah- 
has been shown in the Register of firms as a part- jahanpUT and the plaintiff sent notice 

net in the firm. . , , -l • to the Collector of Shahjahanpur un- 
it cannot be said that the suit was S 30 ^ Civil P. C., claiming da- 

instituted only when the plaint was mages and after having waited for over 

amended. It was imdoubtedJy in^itmed two months brought the present suit, 

before the provisions of the Act had Admittedly no sepaiate notice under 

been complied with. I am thei^toire ot g rjrj^ Railways Act, was served on 

opinion that the decis^n of the trial of^cer of the railway. The suit was 

Oourt is correct, though it may be in- contested inter alia on the ground that 
accurate in stating that the plaintan tiaa must fail for want of a notice un- 
admitted that .the fftm was not re- g Railways Act. The first 

gistered when suit was riled. 1 he piam- Court held that the notice not having 

tiff’s proper remedy is, as the been given, the suit was not maintain- 

Court has pointed out, to hie a ^esn able, and dismissed the claim. On ap- 

suit, and if necessary to ask the Court peal the lower appellate Court came 

to give him the benefit of o. 14, Cimta- conclusion that the notice given 

tion Act. It will be for the trial court Collector was quite sufficient 

to decide whether the provisions of that ^,q defect was cured. On appeal 

section apply. The application is dis- this Court a Judge has come to 

missed with costs. .... a contrary conclusion and restored the 

B.D /v.v. Application dismissed. decree of the first Court. 
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Sdlaiman, C. J. and Bennet, J. 

{Firm) Balakram-Atma Bam — Plain 
tiff — Appellant. 

V. 

Secy, of State — Defendant — Respon 


dent. 

Letters Patent Appeal No. 92 of 1934, 
Decided on 9th April 1935, against de- 
cree of Young, J.. D/- 12th March 1934. 

Jj! s{< Railways Act (1890), S. 77 — Suit for 
damages against state railway — Notice to 
Collector under S. 80, Civil P. C., is not 
sufficient notice under S. 77 — Tw6 separate 
notices are necessary — Collector does not 
represent Government of India in railway 

matters. 

Section 80, Civil P. C., and S. 77, Railways 
Act arc clearly independent and two separata 
notices are necessary before a suit foe damages 
against Secretary of State in case of a state 
Railway can bo maintained. There must be a 
noiice Vven to the Railway Administration 
under S. 77. Railways Act, within six months of 
the date of the delivery o^^ho goods, and the 
nlaintiff must also give notice to the Collector 
Lder S. 80, Civil P. O., and wait lor a period of 
two months before he sues. The Collector of a 
District does not represent the Government of 
India in railway matters. Hence for 
of S. 77. Railways Act. a notice to a 
under S. 60, Civil P. C., cannot be considered to 

be a notice to the Government, m the r , can 
State Railway : 1928 Bom 421 

not foil.. ^ ^ 

Shabd Saran—tov Appellant. 
Muhammad Ismail — for Respondent. 


Th-e only point for consideration in 
this Letters Patent appeal is whether 
the notice given to the Collector dis** 
pensed with the necessity of serving 
any other notice under S. 77, Railways 
Act. Obviously the object of the two 
provisions are quite distinct and separ 
rate. S. 80, applies to all suits brought ' . 
against the Secretary of State and it 
requires that no suit shall be instituted ; 
until the expiration of two rnonths^- ' 
next after notice in writing has beerrV. ’ 
given to a Secretary to the Local Gov-*<*. 
emment or the Collector of the D^f' 
trict. S. 80 therefore provides a peribjQ^ 
for the notice, and the person who 1^9 - 
given such notice must wait for 
full period before he brings any siut^ 
That the Collector does not necessai 
represent the Secretary of State • 

India in Council in all cases is api . 
rent from the fact that the Legislay* . 
ture has thought fit to name him spe-' .^. 
cifically in this section. ; 

• ^ 

Section 77, Railways Act, is meant* : 
for an entirely different purpose. It i9 , 
confined to suits brought against the 
Railway Administration for loss, des- 
truction or deterioration of goods, and 
provides that no person shall be en- 
titled to a refund or to compensation 
unless his claim has been preferred in 
writing by him or on his behalf to 
the Railway Administration within six 
months from the date of the delivery 
of the animals or goods for carriage 
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by railway. The object obviously is that 
prompt notice should be given to the 
railway company to enable them to 
make enquiries and settle the matter 
out of Court by paying compensation 
to the plaintifif, if possible. The period 
of six months prescribed in this sec- 
tion is by way of a bar of limitation 
and is not like the period prescribed 
in S. 80, Civil P. C., which has to 
be excluded from computation under 
S. 15 (2), Limitation Act. It follows 
that the two sections being clearly in- 
dependent, two separate notices are ne- 
cessary before the suit can be main- 
tained. There must be a notice given 
to the Railway Administration under 
S. 77, Railways Act, within six months 
of the date of the delivery of the 
goods, and the plaintifif must also give 
notice to the Collector under S. 80, 
Civil P. C., and wait for a period of 
two months before he sues. 


The advocate for the appellant con- 
tends before us that “Railway Ad- 
ministration” has been defined in sec- 
tion 3 (6h Railways Act, as meaning 
the manager of the railway, including 
the Government. He then argues that 
notice to Government is quite sufficient. 
This must be conceded. He then in- 
fers that notice to the Collector wouM 
be notice to the Government of India 
and would therefore be sufficient. This 
tontention cannot be accepted. The 
Collector of a District does not repre- 
sent the Government of India in rail- 
, way matters, and unless there is a sta- 
fliitory provision to that effect a notice 
; to the Collector of a District 

•yvould not be a notice served on the 
G6\’emment of India. As already point- 
tecF but, the reason why a notice to the 
J Collector for purposes of S. 80, is suffi- 
cient is that there is a specific .provi- 
sion to that effect in that section, and 

g ot that the Collector represents the 
ecretary of State in all matters. 


^Section 140, Railways Act, lays down 
that a notice or other document re- 
quired or authorised by this .-^ct to 
be served on a Railway .'X.dministration 
may be served, in the case of a rail- 
way administered by the Government, 
on the manager. That obvious- 
ly indicates the way in which 
a notice required by Section 
77, Railways Act, is to be served. 
Indeed, it has been held in a number 
of cases by this Court that the word 
“may” in this section is the equivalent 
of the word “must” and that there 
is no other way open except that pro- 


vided in the section: see 28 All 552 
(1), 33 All 544 (2) and 1923 All 301 
(3). Even without going to this length, 
it is quite sufficient to say that for 
purposes of S. 77, a notice to a Col- 
lector cannot be considered to be a 
notice to the Government, in the case 
of a State Railway. The advocate for 
the plaintiff has relied strongly on 44 
Cal 16 (4). In that case attention was 
concentrated on the question whether 
S. 140 was exhaustive and must be 
strictly complied ^vith. One Judge 
simply took it for granted at p. 25, 
that the notice served upon the Gov- 
ernment through the Collector within 
six months was sufficient to satisfy the 
requirements of S. 77. No reason was 
given and no authority was quoted, and 
it is even doubtful whether the point 
was at all pressed at the bar. The 
other learned Judge had some doubts 
on this point, for at p. 27 he remarked.: 

Whether the Collector is the proper person to 
receive notice under S. 77, on behalf of the 
Government when notice is served on the Gov* 
ernment and not on the manager, I express no 
opinion. 

But as the learned Government Plea- 
der for the railway had omitted to 
suggest that he was not the proper 
person, the learned Judge did not differ 
from the view held by his Learned col- 
league. That case cannot therefore be 
taken tobeany conclusive authority on. 
this point. The next case on which re- 
liance is placed is 52 Bom 548 (5)« 
There again one learned Judge follow- 
ing the opinion of one of the Judges 
in 44 Cal 16 (4), remarked at p. 555, 
that notice served under S. 80, Civil 
P. C., on the Collector within six 
months may be considered to be a 
good notice under S. 77 to the Rail- 
way Administration. The use of the 
word “may” might suggest that that 
was not the final opinion intended to 
be expressed. In any case the other 
learned Judge refrained from express- 
ing any such opinion. With great res- 
pect we are not prepared to accept 
such a view. 

It seems to us that in view of the 
provisions of S. 77 ajid S. 140, Rail- 
ways Act, it is impossible to hold that 

1. G I. P. Ry. Co. v. Chandra Bai, (1906) 28 All 

552=1906 AWN 101=3 A L J 329. 

2. G. I. P. Ry. Co. V. Ganpat Rai, (1911) 33 All 

544=10 1 0 122. 

3. Oawnpore Cotton Mills Co., Ltd. v. G. I P 

By.. 1923 All 301=71 I C 614=45 All 358. ’ 

4. Radhe Sbyam v. Secy, of State, 1917 Cal 640 

=34 I C 130=44 Cal 16. 

5. Hirachand Succaram v. G. I. P Ry Co 

Bombay, 1928 Bom 421=113 I C 511=52 Bom 

548. 
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a notice served on the Collector of a 
District is a sufficient notice served 
on the Government of India for the 
purposes of S. 77. We accordingly dis- 
miss this appeal with costs. 

. K.S. Appeal dismissed, 
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Harbies, J. 

I ' 

(Hakim) Syed Mohammad — Applicant- 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 3l0 of 1935, De- 
cided on 9th July 1935, from order of 
Addl. Sess. Judge, Moradabad D/- 31st 
October 1934. 

Practice — Judicial Officer can comment 
adversely on person only if evidence before 
him warrants it — He cannot do so on infor- 
mation received from outside sources — Such 
comments should not be allowed to remain 
part of judgment. 

The Judicial Officer may comment upon the 
conduct of a person in a case and comment 
severely if the evidence before him warrants such 
comment. On the other hand, if the evidence 
produced in the case does not warrant a com- 
ment upon a person, no comment on that person 
should be made. A Judicial Officer is not en- 
titled to use his personal knowledge during 
the conduct of a case and cannot and should not 
comment on any party in that case as the re- 
sult of information received not in the case it- 
self, but is from outside sources. NYhcre the 
comments complained of cannot be justified upon 
the evidence on the record, they should not form 
part of the judgment and cannot be allowed to 
remain as part of the judgment. [P 903 C 1,2] 

M. A. Aziz — for Applicant. 

Asst. Govt Advocate — for the Crown. 

Order. — This is an application by 
Hakim Syed Mohammad for revision of 
an order of the learned Sessions Judge 
of the Bijnore District, refusing to ex- 
punge certain remarks concerning the 
applicant contained in a judgment de- 
livered by Chaudhri Harpal Singh 
Saheb, First Class Magistrate, Bijnore, 
dated 14th May 1934, in the criminal 
case of King Emperor v. Hakim Syed 
Mohammad and others. 

The case of King-Emperor v. Hakim 
Syed Mohammad and others arose out 
of an affray which took place in a 
mosque at Dhampur on 1st March 1934 
at about 8-30 p. m. The case for the 
• prosecution was that the present appli- 
cant together with Khan Mohammad 
and six other persons formed an un- 
lawful assembly with the object of be- 
labouring two persons, namely, Khallan 
Khan and Rahimdad Khan, and that 
in pursuance of this common object 
tliey did belabour these two persons 
and also attacked them with knives 
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causing each of them injuries of vary- 
ing severity. The case, as present^ 
by the prosecution, was that the real 
instigator of the whole affair was the 
present applicant, but, after hearing the 
whole of the evidence, the learnt Ma- 
gistrate came to the conclusion that 
the case was only proved against Khan 
Muhami^d and consequently acquitted 
the applicant and the six other persons 
charged vuth him. In his judgment 
the learned Magistrate states: 

A careful examination of the first information 
report Ex D, the dying declaration Ex. E, and 
the evidence of the prosecution witnesses re- 
corded before me has convinced me that the case 
against the accused persons other than Khan 
Mohammad is extremely doubtful and appears 
to be the result of a natural tendency to ex- 
aggerate facts, when parties concerned are torn 
up into factions, as they are in this case. 

From this observation it is clear that 
the learned Magistrate was wholly un- 
able to hold upon the evidence that the 
present applicant had been a party to 
the attack or had instigated it in any 
way. It must be remembered that the 
case for the Croum as presented was 
that the applicant was the ring-leader 
and the person really responsible, but 
upon the evidence the learned Magis- 
trate was constrained to hold that no 
case whatsoever had been established 
against him. In the circumstances in- 
dicated above the learned Ma^strate 
saw fit in the concluding portion of • 
his judgment to make some very , 
sweeping statements with regard to th$ 
applicant. He said: 

He (meaning the applicant) appears to be ahot'i 
partisan of a group of desperados in Dhampur^ . 
and he seems to be hopelessly mixed up in thq^f 
local politics of a militant type. It is therefore. i 
a matter for serious consideration whether thd.j 
influence which he exercises as an Honorary^q' 
Magistrate and the awe which he is able to iu--' 
spire as a gun license-holder should be allowed'l/ 
to continue in the peculiar conditions of the^ . 
locality, as disclosed in this case. 

The evidence called in this case in- 
no way justifies these comments mader 
by the learned Magistrate. The leameij'. . 
Magistrate was unable to find as 4*1 
fact that the applicant was the ring-* 
leader in this affair, for if he had been 
he would undoubtedly have be^ con- 
victed. As far as the case against the 
applicant was concerned the learned 
Magistrate was of the opinion that it 
was extremely doubtful and appeared 
to be the result of a natural tendency 
to exaggerate facts, when parties con- 
cerned are tom up into factions as 
was the case here. How in those cir- 
cumstances the learned Magistrate felt 
justified in stating that the applioant 
appeared to be a hot partisan of a 


1935 Imam Baksh v. Emperor (Sulaiman, 0. J.) Allahabad 903 


group of desperados and as an. 
Honorary Magistrate exercised great 
influence upon them and inspired in 
them awe by reason of his being a 
licenced gun holder, I am quite unable 
to understand. There is no reference 
in the case about the applicant being 
a licensed gun holder and therefore 
what such a remark has to do with 
the present case, I cannot understand. 
It appears to me that the learned Ma- 
gistrate was using his own private 
knowledge of the applicant and that 
these comments were based not upon 
evidence which he had heard in the 
case but rather upon information which 
he had received from other sources. 
Upon revision to the learned Sessions 
Judge the latter remarked that: 


The remarks of the learned Magistrate are partly 
though not wholly, 1 am afraid, based on the 
material on the record in this case and a Sub- 
Divisiooal Officer might not be unjustified in 
strengthening his impression on the material on 
record by his outside information against the 
man in such matters as these. 


With this view of the learned Ses- 
sions Judge I entirely disagree. In my 
judgment a Judicial Officer may com- 
ment upon the conduct of a person 
in a. case and comment severely if the 
evidence before him warrants such 
comment. On the other hand, if the 
evidence produced in the case does not 
warrant a comment upon a person, no 
comment on that person should be 
made. A Judicial Officer is not entitled 
.to use his personal knowledge during 
the conduct of a case and cannot and 
i should not comment on any party in 
jthat case as the result of information 
li^ceived, not in the case itself, but 
from outside sources. From the find- 
ing of the learned Magistrate the most 
, that could be said against the appli- 
:CJi.nt was that he was present when 
this affray took place and did nothing 
to prevent it. Quite clearly from the 
result of the case he neither instigated 
Tlor assisted in the assault and no in- 
ference should be drawn against him 
from the mere fact that he did nothing. 
He may have done nothing for many 
reasons and the first and the obvious 
reason is fear. His conduct on this 
day was far from being the conduct 
of a man at the head of a group of 
desperados and far from being the 
conduct of a man who exercised great 
influence on others and who was held 
in awe by others because he was an 
Honorary Magistrate and the holder of 
a gun license. 

Having regard to the fact that the 
comments complained of cannot be 

1 justified upon the evidence on the re- 


cord I am of opinion that they should 
not have formed part of the judgment 
and cannot be allowed to remain as 
part of the judgment. In the result 
therefore I direct that the words fol- 
lowing, namely: 

In my view, the material on record more than 
justifies a concluding remark on my purt against 
Hakim Saiyed Mohammad in view of his posi- 
tion as an Honorary Magistrate of the place. He 
appears to be a hot partisan of a group of des- 
peradoes in Dampur and he seems to be hope- 
lessly mixed up in the local politics of a militant 
type. It is therefore a matter for serious con- 
sideration whether the influence which ha 
exercises as an Honorary Magistrate and the awe 
which he is able to inspire as a gun license 
holder should be allowed to continue in the 
peculiar conditions of the locality, as disclosed 
in this case, 

be expung-ed from the judgment of the 
learned Magistrate in this case. I ac- 
cordingly allow this application. 

K.s. Application allowed, 
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SUIiAIMAN, C. J. AND BENNET, J. 

Imam Baksh and others — Applican6s. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. S80 of 1934, 
Decided on 5fch April 1935, from order of 
Addl. Magistrate, Almora, D/- Slst July 
1934. 

(a) U. P. Municipalities Act (1916), 
Ss. 245 (3) and 298 F — Bye-law under 
S. 298-F — Commissioner has no power to 
make such bye-law applicable within one 
mile outside municipal limits. 

Section 245 (3) entitles the Commissioner to 
make the provisions of S. 245 and of any bye- 
law made under beading G of S. 298 applicable 
to areas within one mile of municipal limits; 
but it does nob authorize him to make other bye- 
laws made under headings applicable to such 
areas and such bye-laws are ultra vires so far as 
tbis area is concerned. [P 90i C 2] 

(b) U. P. Municipalities Act (1916), 
Ss. 245 and 298 F — Bye laws under 
S. 298-F cannot be made applicable outside 
municipal limits unless limits are extended 
by Government under S. 3. 

Bye laws framed under S. S99-F cannot be 
made applicable oven to areas within one mile 
outside municipal limits, unless such limits are 
extended by Local Govornmont under S, 3. 

[P 905 G 1, 2] 

Gopi Nath Kiinzru and B. L. Dave — 
for Applicants. 

ilssi. Govt. Advocate — for the Crown. 

Sulaiman* C* J. — This is an applica- 
tion m revision from the order of the 
Additional Magistrate of Almora dis- 
missing the applicants' appeal from 
their convictions by the Magistrate and 
sentences of fine imposed upon them. 
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The applicants are butchers who used 
to keep stalls in the municipal market 
of Almora but ultimately left that 
market, shifted outside the municipal 
limits and opened meat stalls ^vithin 
a mile of the municipal limits. Under 
a notification published in the Govern- 
ment Gazette of 1st October 1932, the 
provisions of S. 245, Municipalities Act, 
were extended by the Commissioner, to 
whom the power had been delegrated 
by the Local Government. In the noti- 
fication the words actually used are 
that the limits of the board are ex- 
tended, etc., but there is no doubt that 
what was intended was that the provi- 
sions of S. 245 were being^ made ap- 
plicable to this extended aVea, inas- 
much as that particular section was 
actually quoted in the notification. 

The notice of this extension of the 
limits for purposes of S. 245 was given 
to all these persons, but they did not 
obtain any license for carrying on their 
business and slaughtered animals with- 
out bringing them to the municii>al 
office to get them passed. Accordingly 
the Officiating E.xecutive Officer made 
a complaint to the City Magistrate 
that these accused 'persons had in- 
fringed the municipal bye-laws already 
notified. Before the Magistrate as well 
as the appellate Court there was some 
dispute as to whether the limits to 
which the Act was made applicable 
were in excess of the maximum of one 
mile provided in section 245 (3). The 
lower appellate Court is satisfied that 
so far as the sliops occupied by 
the accused are concerned they are 
well within one mile. It therefore 
seems wholly unnecessary to consider 
whether the appellate Court’s finding 
that the entire limits are wthin one 
mile is based on any legal evidence. 
If the accused have been carrying on 
business at places within one mile of 
the limits of the Municipal Board, then 
the notification is applicable to these 
places, notwithstanding its inapplicabi- 
lity to certain other areas which may 
be beyond one mile. We see no force 
in this objection. 

The trying Magistrate came to the 
conclusion that the business carried on 
by the accused was likely to be a 
nuisance, and therefore the bye-law 
framed by the Municipal Board under 
S. 298 would be applicable. No doubt 
he thought that to a certain extent 
tlie purpose of the board for imposing 
a license fee appeared to be to increase 
their revenue because owing to the 
transfer of the shops to the outskirts 
the income of the board from the meat 


market had been affected, and that the 
fact that the board Inspector did not 
compel the goats of those shops which 
were within the limits to be examined^ 
clearly showed that the board was con-- 
cemed more with their income rather 
than the health of the public. All the 
same he came to the conclusion that 
the bye-laws made by the board were 
perfectly valid and a breach of the 
bye-laws was an offence committed by: 
the accused. On appeal this view has- 
been affirmed by the lower appellate 
Court. 

There can be no doubt that the 
Commissioner under the authority- 
vested in him has made the provisions 
of S. 245, Municipalities Act, applicable 
to the area over which the accused’s 
shops stand. But S. 245 (3) entitled 
him to make the provisions of that sec- 
tion and of any bye-law made under 
heading G of S. 298 applicable and 
did not authorise him to make other 
bye-laws made under headings appli- 
cable to such areas. Professedly it were 
the bye-laws under the headings F and 
J which were made applicable. 'For 
this the learned Commissioner had nO 
authority and the bye-laws therefore , 
are ultra vires so far as this area is. 
concerned. 

It may well be that bye-law F which 
refers to markets, slaughter-houses, 
sale of food, etc., can prohibit the- 
use of any place as a shop for the^ 
sale of meat and prescribe condition® 
under which licenses may be granted,, 
and provide for inspection and regula-^; 
tion of the conduct of business would.'- 
be applicable to a meat trade of thi^ 
kind. On the other hand, bye-la%y 
relates to offensive trades like boilii^ . 
or storing of blood, etc., storing hid^5 
etc., tanning, etc. Vj, 

It may be argued that G (13) ' 

and (c) provide for inspection jand .rej 
gulation of the conduct of business. in, 
a place, so as to secure cleanliness, 
therein or to minimize any injuriouis; 
offensive or dangerous effect arising or 
likely to arise therefrom. But these 
are intended to relate to offensive trades, 
of the kind mentioned in G. It may 
also be assumed that under J (d) a 
bye-law can fix charges of fees for any: 
municipal service rendered. But bye-, 
laws under F and J cannot be made-, 
applicable under S. 245 (3) at all, and 
admittedly the bye-laws under G have- 
not been made applicable by the noti- 
fication to the area outside the muni- 
cipal limits. 

The next point which has been, 
argued by the learned Assistant Go- 
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vemment Advocat-e is that -even inde- 
pendently of the bye-laws, tJie board 
had authority under the substantive 
section itself, S. 245, to serve notice 
on the accused and to demand that 
they should take out a license on pay- 
nTtcnt of a fee and that a non-compli- 
anoe with this notice renders them 
liable under S. 245 (2) to be convicted 
and fined. 

Now, Section 245 refers to nui- 
sances from certain trades arid pro- 
fessions and the marginal heading also 
indicates that the object is to regulate 
offensive trades. And that is why only 
bye-laws under G are mentioned in 
sub-S. (3). For the regulation of meat 
trade there are special bve-laws under 
S. 298 F, which cannot 'be made ap- 
plicable by virtue of S. 245 to areas 
outside the municipal limits. Where a 
board is satisfied that any building or 
place within the limits of the munici- 
pality which any person uses or in- 
tends to use as a place of business 
for disposal of any article is likely to 
. occasion a public nuisance, the board 
•'may require by notice the o^vner or 
!*• occupier to refrain from u^ng it for 
• • such purpose, or only to use, or allow 
‘it to be used, the building or place 
for such purposes under such condi- 
tions or after such alterations as the 
board imposes w'ith the object of ren- 
’ dering the use of the building or 
** place for such purposes free from ob- 
*'ijection. Obviously this section deals 
i’ with particular cases which are brought 
♦to the notice of the board and in res- 
i'pect of which the board is satisfied 
Vthat there is a danger of a public 
^-rnuisance being occasioned. It does not 
v^^ontemplate the framing of general 
r>Jhye*laws which would be applicable to 
places and buildings within the mu- 
.^icipal limits and would govern 

■’’all residents. Now, section 294, Mu- 
•Tiiripalities Act, empowers a board to 
♦charge a fee to be fixed by a bye- 
daw for any license, sanction or per- 
•.rnission which it is entitled or required 
to grant under this Act. Without fram- 
'ing a bye-law the board is not entitled 
to demand a license fee. Nor can sec- 
tion 294 be made applicable under sec- 
tion 245 (3).. It follows that if S. 245 
does not authorise a board to frame a 
bye-law under F it has no power to 
demand a license fee. We are there- 
fore unable to accept the contention 
urged on behalf of the Crown that 
the Municipal Board had authority un- 
der the substantive S. 245 to demand 
the license fee or insist on payment of 
license fee before business is carried 


on. Of course it is open to the board 
to approach the Local Goverrimenit for 
the extension of the limits of the Muni- 
cii^l Board imder S. 3 of the Act. 
Without such extension there seems to 
be no provision in the Act under which 
bye-laws under F which are appropriate 
can be made applicable outside muni- 
cipal limits. 

We accordingly allow this revision 
and setting aside the convictions and 
sentences passed on the accused acquit 
them of the offences with which they 
were charged and direct that the fines,, 
if paid, be refunded. 

K.s. Revision allowed. 
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Hakries, J. 


Lachman Prasad — Applicant; 

V. 

Emperor — Opposite Party. 

Criminal Revn. Nos. 341 and 343 of 
1935, Decided on 8th July 1935, against 
order of Sess. Judge, Shahjahanpur^ 
D/ 9th January 1935. 

(■) Cantonments Act (1910), Ss. 141 (1), 
(2), and 268 — Offences not specified in 
Sch. 4 — Court cannot proceed 'witb their 
trial except upon complaint or on informa- 
tion received from cantonment authority or 
person authorised by such authority — Letters 
addressed to sub-divisional Magistrate pur- 
porting to be signed by executive officer held 
did not satisfy provisions of S. 266. 


Offences under S. 141 (1), read with S. 268, 
Cantonments Act, and offences under S. 141 (2), 
Cantonments Act are not speciffed in Sch. 4 of 
the Act and therefore no Court can proceed 
with the trial of any of these offences except on 
the complaint of or upon information received 
from the Cantonment Authority concerned or 
a person authorised by such authority by a 
general or special order in that behalf. [P 906 C21 

There was upon the record only a letter ad- 
dressed to the Sab-Divisional Magistrate pur- 
porting to be signed by the Executive Cfdcer 
of the Cantonment Authority. No evidence was 
called to prove this letter. It was not proved 
that it was signed by the officer for the Canton- 
ment Authority nor was it proved that the 
officer was authorised by the cantonment autho- 
rity. 0 

Reid : that the terms of S. 266, were not 
complied with and the proceedings held on that 
letter and orders thereon were invalid. 


... ^ Li." yub U 2 ; P 907 C 11 

r I19i0), S. 141 (1) and 

(2) railure to comply with notice served 
under S. 141 (1) — Person cannot be con- 
victed under S. 1 4 1 (2)-SubS. (2) contem- 

offince** * continuing 


gests that the offence contemplated in sub- 
1 A •recurring and not a continuing offence. 

In other words, the legislature contemplated 
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•the service of a notice upon a person and even- 
itually a cleaning up of the premises with or 
without an ofience committed under S. 141(1) 
•read with S. 268 Cantonments Act The legis- 
lature then provided that if within three months 
of the service of the original notice the pre- 
mises were again found to be filthy, proceedings 
could be commenced at once without a fresh 
■ notice. After the expiry of three months fresh 
notices would be required under S. 141 U) of 
the Act. Hence where a person fails to comply 
with a notice under S. 141 (1) he cannot be pro- 
-seented under S. 141 (2). He can be dealt with 
under S. 141 (1) read with S. 268 and in case 
■of a continuing failure to comply with it, he is 
liable to an additional fine. fP 907 G 2] 

Lakshmi Narain Gupta — for Appli- 
•cant. 

Assist. Govt. Advocate — for the Crown. 

Order.^ — These are two applications 
for revision of an order of the learned 
Sessions Judge of the Shahja-hanpur 
District confirming orders of a learn- 
ed Magistrate convicting the applicant 
of an offence under S. 141 (1) read 
with S. 268, Cantonments Act, and of 
an offence under S. 141 (2) of the 
same Act. The applicant was the oc- 
cupier of certain premises within the 
cantonment area. On 18th September 
1934 a notice was served upon him by 
the Executive Officer of the Canton- 
ment authority requiring him to remove 
certain filth which had accumulated on 
his premises and to render the same 
clean and sanitary within 24 hours of 
the service of the notice. The appli- 
cant did nothing and appears to have 
informed the Cantonment Authority 
that it was impossible for him to re- 
move all the rubbish which had ac- 
cumulated on the premises within 24 
hours. The Cantonment authority gave 
him a short extension of time, but 
nothing was done within that period. 

In due course proceedings were com- 
menced against the applicant for brea- 
ches of the sections of the Canton- 
ments Act, previously mentioned. He 
was convicted of an offence under sec- 
tion 141 (1) read with S. 268, Canton- 
ments Act, and fined a sum of Rs. 10. 
He was further convicted of an offence 
iinclci' S. 141 (2), Cantonments Act, 
and fined Rs. 20. Upon an applica- 
tion to the learned Sessions Judge of 
the Shahjahanpur District, for revision 
of these orders the learned Sessions 
Judge confirmed the convictions and 
sentences imposed. It is now urged 
th^it the convictions in these cases must 
be set aside by reason of non-com- 
pliance with the terms of S. 266, Can- 
tonments Act. That section provides: 

Save as otherwise expressly provided in this 
Act, no Court shall proceed to the trial of any 
ofionce made punishable by or under this Act, 


other than an offence sneoified in Sch. 4, except 
on the complaint of, or upon information re- 
ceived from the Cantonment Authority con- 
cerned or a person authorised by the Canton- 
ment Authority by a general or special order in 
this behalf 

Offences under S. 141 (1) r-ead with 
S. 268, .Cantonments Act, and offences 
under S. 141 (2), Cantonments Act, 
are not specified in Sch. 4 of the Act, 
and therefore no Court can proceea 
with the trial of any of these offences 
except on the complaint of or upon 
information received from the Canton- 
ment Authority concerned or a person 
authorised by ^ such authority by a 
general or special order in that behalf. 
In the present case there is no evi- 
dence whatsoever to show how the pro- 
ceedings were commenced. There is 
upon the record a letter addressed to 
the Sub-divisional Magistrate, Shah- 
jaJianpur, purporting to be signed by 
the E.xecutive Officer of the Canton- 
ment Authority. No evidence was 
called to prove this letter and the pro- ; 
duction of it proves nothing at all. 
It may or may not be signed by tbe*^ 
Executive Officer, but there was no | 
evidence to prove his signature. ; 

This letter is an application in the 
first person by the Executive Officer, 
but on the other hand, it is signed 
by him for the Cantonment Authority. 
Assuming the latter to be proved, I am 
of opinion that the letter is a personal i 
application by the Executive Officer fori 
the prosecution of the applicant and,/ 
not an application by the (!^anitonment ' 
Authority. If the letter is a personal 
application for the prosecution of the-^ 
applicant, then it should have been*! 
shown that the Executive Officer wa^V' 
authorized by the Cantonment Authq-i."- 
rity by a general or special order to ac?»'^ 
on its behalf in such a proceeding. No j. 
such evidence was produced before the* \ ' 
Court. Certain documents were put in- • 
tending to show that this prosecution, 
^vas instituted at the express instruc- 1 
tions of the Cantonment Authority. 
There is a document on the record, 
addressed to the Cantonmeait Authority- 
mentioning that the applicant had fail-" 
ed to comply with the notice served 
upon him and suggesting a prosecution. 
Who wrote this document does not ap- 
pear and there is no signature upon it. 
Above the writing upon this document 
appear the words ‘‘Prosecute. A. G. 
Woodhouse”, but there is no evidence 
upon the record to show who Mr. 
Woodhouse is. He may or may not 
be the Cantonment Authority, though 
I am informed that he probably is 
the Cantonment Authority. No attempt 
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of any kind was made to prove this 
document or the signature of Mr. 
Woodhouse or indeed to show that Mr. 
Woodhouse was in any way connected 
Avtth the Cantonment Authority. It :has 
been urged that this document shows 
an express order by the Cantonment 
Authority to the Executive Officer to 
prosecute, but, with this view, I cannot 
agree. There is no evidence to show 
that the Executive Officer sent the 
letter to Mr. Woodhouse or that Mr. 
Woodhouse instructed him to prose- 
cute. The words on the letter are “Pro- 
secute. Sd/- A. G. Woodhouse’’ and as 
far as the document is concerned it 
might have been addressed to anyone. 
These documents, had they been proved 
properly, would undoubtedly have es- 
tablished somebody’s authority to pro- 
secute or might have established that 
the complaint was made on the autho- 
rity not of an officer, but of the Can- 
tonment Authority itself. However the 
prosecution saw fit to tender no evi- 
dence to prove any of these essential 
iacts beyond putting in documents 
which, as they did not prove themselves, 
amounted to no evidence whatsoever. 
Courts must remember that putting in 
a document which purports to be writ- 
ten by X and addressed to Y proves 
nothing whatsoever until the writer of 
that document is called or somebody 
who can identify his handwriting. Cer- 
tain documents by reason of their na- 
,ture prove themselves, but these docu- 
ments required proof and no proof of 
any kind was forthcoming. 

Jn In the result therefore I am bound 
; to hold that the terms of S. 266, Can- 
tonments Act, were not complied with 
and it was not proved that the com- 
plaint or report was ma'de in the man- 
ner required by the Act. In such cir- 
cumstances the Court is prohibited by 
the express terms of the section from 
proceeding with the trial and as it did 
proceed its orders were clearly invalid. 
On this ground the two convictions 
• must be set aside. 

It has been further contended that 
the conviction under S. 141 (2), Can- 
tonments Act, is clearly illegal because 
the facts of this case disclose no 
offence under that sub-section. There 
was clearly a failure to comply with 
the notice seiA-ed under S. 141 (1) of 
the Act, and tliat being so, the appli- 
cant was by reason of that sub-section 
read with S. 268 of the Act, liable to 
a fine not exceeding Rs. 200 and fur- 
ther, S. 268 provides that in the case 
of a’ continuing failure to comply with 
tlie notice the applicant was liable to 


an additional fine which might extend 
to Rs. 20 for every day after the first 
during which he persisted in such 
failure. In this case, some six days 
after the service of the notice it was 
found that nothing had been done and 
that being the case, the applicant could 
have been fined under S. 141 (1) read 
with Section 268, Cantonments Act, 
a sum not exceeding Rs. 200 together 
with a sum not exceeding Rs. 20 for 
each day in which he persisted in the 
failure. However he was prosecuted for 
the same^ failure under another sub- 
section, viz., S. 141 (2), Cantonments 
Act. That sub-section reads: 


If. within three months from the date of the 
service of a notice under sub-S. (1), any build- 
ing or land in respect of which the notice was 
issued is again in a filthy or insanitary state, 
the owoer, lessee or occupier, as the case may 
be, shall be punishable with fine which may ex- 
tend to two hundred rupees. 


It has been urged by the prosecu- 
tion that where a man has failed to 
comply ^vlth a notice within 24 hours 
he commits one offence and then im- 
mediately afterwards commits a second 
offence under S. 141 (2) because his 
land is found within tliree months of 
the date of the notice again in a filthy 
condition. If that be the true con- 
struction a person may commit an. in- 
numerable series of offences under this 


sut>-section between the expu*y of 24 
hours of the notice and of three months 
of the notice. In my view that is not 
the construction which should be placed 
upon this section. It is to be observed 
that the word “again” is used in the 
sub-section and the use of that word 
suggests that the offence contemplated i 
in sub-S. 2 is a recurring and not a' 
continuing offence. In other words, the' 
legislature contemplated the service of; 
a notice upon a person aird eventually 
a cleaning up of the premises with 
or without an offence committed under! 
S. 141 (1) read with S. 268, Canton- J 
rnents Act. The legislature then pro- 
vided that if within three months of the 
service of the original notice the pre- 
mises were again found to be filthy 
proceedings could be commenced at 
once without a fresh notice. After the 
expiry of three months fresh notices 
w'ould be required under S. 141 ( 1 ) of 
the Act. In my judgment this is the 
only fair construction to put upon the 
section and tliat being so, the present 
applicant could not have been convicted 
ot an offence under S. 141 (2) of the 
Act, even if a proper complaint or re- 
port upon w^hich the summons was 
based had been proved. 
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In the reslilt therefore I allow , these 
two applications, set aside the convic- 
tions and sentences and direct that if 
the lines or any part of them have 
been paid, they must be refunded. 

K.S. Applications allowed. 
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KENDALIi, J. 


Chandra Shekhar Dixit 
Applicant. 


Plaintiff 


Burkwal Sugar Mills Co. Lid.^ Cawn* 
pore — Defendant — Opposite Party. 

Civil Revn. No. 709 of 1934, Decided 
on 2nd May 1935, against order of Small 
Cause Court Judge, Cawnpore, D/- 28th 
September 1934. 

Master and Servant — Servant resuming 
work after expiry of sick-leave — Again 
getting ill, he absented and applied for leave 
— Leave not granted but services dispensed 
with — Master held not liable to give one 
month’s notice. 

Id matters of absence of servant from duty it 
is impossible to distinguish between a servant 
who will not and a servant who cannot perform 
the duties for which he was hired. In interpret- 
ing the law it is necessary of course to consider 
the matter strictly as one of contract and not to 
be swayed by sentimental considerations. 

The servant C fell ill in March 1933, and was 
absent from his work, and he made an applica- 
tion for leave on 17th March. H, the master, 
allowed him four days leave, but C con- 
tinued to be absent owing to illness until 28th 
March, when he was allowed to resume his work. 
C continued to work until 5th April, but on the 
6th, it is said he waa attacked by dysentery and 
again applied for leave. No order granting O 
leave was sent to him, but on the 8th B wrote to 
C to say that his services were dispensed with: 

Held : that no doubt it was unfortunate for C 
that he was ill, but as C was unable to perform 
the duties entrusted to him, that is to say, to 
carry out bis contract to work regularly, he must 
be held to have been guilty of wrongful conduct 
in the absence of any specific contract between 
the parties to cover this exact case : 1930 Sind 

n, lief . [P 908 C 23 

S. N, Seth — for Applicant. 

I. B. Banerji — for Opposite Party. 

Judgment. — The question that has 
been raised in this application for revi- 
sion is whether the plaintiff who was 
employed by the defendiant as a clerk 
was entitled to a month’s notice on 
dismissal in the circumstances stated 
in the judgment of the trial Court. It 
is contended on behalf of the applicant 
by Mr. Shambhu Nath Seth that the 
practice between master and serv'ant 
is for eitlier side to give a month’s 
notice for termination of their contract, 
or in lieu of a month’s notice, one 


month’s salary must be paid to the 
servant unless he has been guilty of 
wrongful conduct. No objection has 
been taken on behalf of the opposite 
party to this statement of the law, 
and the question is whether in the 
cii'cumstances in this case the applicant 
forfeited his right to a month’s notice 
or salary in lieu thereof by wrongful 
conduct. 

The plaintiff fell ill in March 1933, 
and was absent from his work, and he 
made an application for leave on March 
17. The defendant allowed him four 
days leave, but the plaintiff continued 
to be absent from illness until March 28, 
when he was allowed to resume his 
work. He continued to work until 
April 5, but on the 6th it is said he 
was attacked by dysentery and again 
applied for leave. No order granting 
him leave was sent to him, but on the 
8th the defendant wrote to him to say 
that his services were dispensed wdth. 
The trial Court has found that th« 
plaintiff was in the wrong and could’ 
not claim damages in lieu of notioei! 
It is urged that there was no ^wrong-^ 
ful conduct on his part because he did| 
not misconduct himself in any way, bySj- 
he merely fell ill and was unable toj 
work. There is some authority for hold 
ing that in matters like this it is im-r 
possible to distinguish between a sers 
vant who will not and a servant who 
cannot perform the duties for which h 
was hired. See the case of 117 I C 
778 (1), in which a Bench of the Sind 
judicial Commissioner’s Court followed 
the English Law on the subject. IilJ: 
interpreting the law it is necessary of 
course to consider the matter strictly 
as one of contract and not to 
swayed by sentimental consideration^ 
It is unfortunate for the plaintiff th^ 
he was ill, but whether the law wil|[ 
compel him or his employer to suffe^i 
for the consequence of his illness iij 
another matter. There was no specifid 
contract between the parties to coveX 
this exact case, and the consequence is 
I am afraid, that if the plaintiff was 
unable to perform the duties entrusted 
to him, that is to say, to carry out 
his contract to work regularly, he must 
be held to have been guilty of wrong- ' 
ful conduct. I cannot therefore hold 
that the decision of the trial Court is 
oihenvise than in accordance with law, 
and the application is dismissed Avith 
costs. 

B.D. Application dismissed. 

1. Detaram v. Forbes, 1930 Sind 17=:117 I C 778. 
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Kewdald, J. 

Mahesh Prasad — Decree-holder — 
Applicant. 

V. 

Shyam Lai and another — Judgment- 
debtors — Opposite Parties. 

Civil Eevn. No. 3 of 1935, Decided on 
8th May 1935. 

Limitation Act (1908), Art. 182, Cl. (5) — 
Decree- holder on receiving part satisfaction 
from judgment-debtor granting him two 
months time and asking dismissal of his exe* 
cution — Order of dismissal — Fresh execution 
filed three years after order of Court — Held 
time commenced from order of Court which 
was final and execution was barred — Two 
months’ time cannot be taken into account. 

Decree-holder made application to the Court 
to the efiect that he bad received Bs. 100 from 
j the judgment-debtor and the case might be dis* 
' missed in part payment as two months’ time 
had been given to the judgment-debtor to pay 
the balance. The Court in consequence re- 
corded an order recording part satisfaction and 
dismissing the execation. The decree-holder 
made another application more than three years 
after the last order passed by the Court: 

: that the order of the Court dismis- 
^hg the previous execution was a final order, 

referred in Cl. (5), Art. 182 and time began to 
fun from the date of the final order and the 
fresh execution application was time barred. 
The decree-holder was not entitled to take into 
consideration the two months’ period allowed to 
the judgment-debtor: 1932 All 273; 1927 All 16 

B) and 1931 All 458, Expl. [P 910 C 1] 

. Benod Behari Lai — for Applicant. 

Shiva Prasad Sinha — for Opposite 
■parties. 

r Judgment. — The circumstances out of 
^v'hich the application has arisen are 
1^5 follows: The applicant is a decree- 
V’jj^ldcr who had obtained a decree for 
,i?noney on 31st January 1928. He made 
4tii application for execution on 20th 
•August 1928, and this application was 
'' 'dismissed in part payment on 5th Sep- 
,tembcr 1928. He made a second ap- 
plication on 25th February 1930, and 
on 9th July 1930. he made an appli- 
cation to the Court to the effect that 
he had received Rs. 100 from the judg- 
ment-debtor and the case might be 
dismissed in part payment as two 
months’ time had been given to the 
judgment-debtor to pay the balance; 
and the Court in consequence recorded 
an order in the following words: 

Pus hiikum hua keh mokadma haza Juztvi 
wasiU khariz kia jaui aur kharcha zima 
T(ihc. 

It is therefore ordered that this case be dis- 
Eoissed in part payment and the costs !se borne 
by the judgment-debtor. 

The decree-holder has now made a 


third application on 8th September 
1933 which th-e Executing Court has 
dismissed on the ground that it was 
made more than three years after the 
last order passed by the Court. It is 
argued on behalf of the decree-holder- 
applicant that the period of 2 months’ 
grace allowed by the decree-holder to 
the judgment-debtor ought to be ta- 
ken into consideration, and that limi- 
tation should therefore not be deemed 
to run from 9th July 1930, when the 
order was passed by the Court dis- 
missing the application, because it is 
said that that was only a provisional 
order and there was still two months’ 
grace at the end of which the appli- 
cation must be deemed to have 'been 
dismissed, so that limitation should 
only be deemed to run from 9th Sep- 
tember 1930, the end of that period 
of grace. There can be no doubt that 
the law applying to such a case as 
that contained in Art. 182, Limitation 
Act. The time from which the period 
begins to run, therefore is: 
the date of the final order passed on an appli- 
cation made in accordance with law to the proper 
Court for execution or to take some step in aid 
of execution of the decree or order, 
as set forth in Cl. 5, Col. 3 of that 
Article. The Executing Court has re- 
lied on the decision of a Full Bench 
of this Court in 1932 All 273 (1). The 
law of Limitation that the Full Bench 
%vere considering in that case was sec- 
tion 48 Civil P. C., and not 
Art. 182, Limitation Act, but the prin- 
ciple laid down is that which has been 
enunciated by their Lordships of the 
Privy Council, namely, that: 

A man may bind himself not to execute a decree 
within a certain period, but he cannot by bind- 
ing himself not to execute the decree for a 
certain period add to the time which the law 
allows him to execute it. 

I have been referred on behalf of the 
applicant to two cases of this Court 
in which a somewliat different view is 
said to liave been taken, namely, 1927 
All 16 (2) and 1931 All 458 (3). In the 
earlier case, which was a Full Bench 
case, it has been held that where the 
c.xccution of a decree lias been sus- 
pended through no act or default of 
the decree-holder, he has a right to 
ask the Court to revive and carry 
through the c.xecution proceedings 
which have been suspended and this 
right can be exercised by means of a 
proper ap plication to that effect made 

1. Gobardhan Das v. Dau Dayal. 1932 All 07 ci 

138 1 C 683=54 All .573 (P B). 

2. Chhattar Singh v. Kamal Singh. 1927 All 

= 100 I C 692=49 Ail 276 (P B) ^ 
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within three years of the* date on which 
the right to make it accnae'd, as such 
application would be one for which no 
period of limitation has been expressly 
provided and would therefore fall un- 
der Art. 181 of the Schedule to the 
Limitation Act (i. e., not Art. 182). 
The Bench in that case came to the 
conclusion that the application -with 
which they were concerned was not a 
fresh application but an application for 
revival of the proceedings in execution. 
In other words, the application of 
which it was held to be a revival had 
not been finally disposed of by the 
previous order passed by the Court. 
In the second case it was found that 
the Executing Court had passed an 
interim order staying execution and 
that the parties afterwards agreed that 
three months’ time should be allowed 
to the judgment-debtors to^ pay the 
amount, failing which, execution should 
proceed and subsequently the Court 
ordered: 

The execution be struck off for the present, sc 
that it was open to the decree* holder to apply to 
the Court to revive and carry through the pend* 
ing execution .... and it was not incumbent 
upon him to file a fresh application to initiate a 
new execution. 

The crux of the matter therefore is 
whether the order of the Court pass- 
ed on 9th 'July 1930, was only a pro- 
visional order suspending the applica- 
tion for execution as in the two cases 
on which the opposite party relied, or 
t whether it was a “final order passed 
on an application made” as referred 
to in Cl. 5. Art. 182, Limitation Aatj. 
I am clearly of opinion that in this 
case the order was a final order. It is 
certainly remarked that the decree- 
holder had given the judgment-debtor 
two months* time in which to pay the 
balance of the decretal amount, but the 
of the Court is not that the pro- 
ceedings are suspended but that the 
application is dismissed, and moreover, 
costs are given against the judgn^nt- 
debtor. Further the decree-holder him- 
self did make a fresh application on 
8th September 1933, which appears to 
be an application for a new proceed- 
ing and not merely one reviving a pro- 
ceeding which has only been suspend- 
ed It follows therefore that limitation 
under Art. 182 of the Art must 
from the date of that order and the 
decision of the Executing Court is per- 
fectly correct. The application is there- 
fore dismissed with costs. 

2 I) Application dismissed. 
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SULAIMAN, O. J. AND BBNNET, J. 

Ram Gopal and another — Decree-' 
holders — 'Appellants, 

V. 

Ram Kunwar and others — Judgment-* 
debtors — Respondents. 

I 

Exe. Second Appeal No. 626 of 1933, 
Decided on 2nd January 1935, from de- 
cision of Sub-Judge, Bareilly, DA 7th 
July 1932, 

Civil P. C, (1908), S. 47 and O. 21.R. 91 
-—Decree-holder purchasing property at auc- 
tion-sale — Possession resisted — In a posses-, 
sory suit title was held in third parly — Ap- 
plication to add costs of suit etc., must he 
made within thirty days from the date of 
auction sale. 

A decree- holder who purchases at an auction 
sale ought not to be placed in a better position • 
as regards a judgment-debtor than a stranger 
who makes a purchase. There is no guarantee 
at an auction sale that the judgment-debtor has* 
no saleable interest in the property. There ia • . 
no warranty of title at an auction sale and/' 
what is sold is merely the right, title and interest' 
of the judgment-debtor and it is for the pur- * 
chaser, whether ho is a decree-holder or strang* 
er, to ascertain the title for himself. If there ■ * 
is any disadvantage in the matter it ought to 
be the disadvantage of the decree-holder because#.- 
it is his business to ascertain previously whe- 
ther the judgment-debtor has any title or nqt.v ' 
in the property which is put up to sale : 1935;*/ 
1U21 All 877; 1931 All 377 and 1933 . 

All 63, Jiel on ; 1938 All 218, Disl. [P 911 C - 

Decree-holder purchased certain property at'Jl* , 
auction sale. Possession was resisted by a third'i.”' 
person. In a possessory suit against the third. 
party, it was held that the title to the pto-rT • 
perty was in the third person. The decrea-O* .• 
holder made an application to the Court^ askih^L • 
that the auction-purchase money and intereStv 
on it and costs of the suit against objector eno* ; ,• 
other costs should be entered in the application' 
for execution of the Original Small Cause Oo.utfci j 
decree against the judgment-debtors and tha^^^ ■ 
the decree- holders be allowed to realise th\8^ .v/; 
amount by other means: j. -*' - 

ffeld : that S 47 could not be invoked as the^ : 

decree-holder had failed to apply under O 21, 

B. 91. Such application must be made before' 

the sale is confirmed and within thirty days- 

from the auction-sale as laid down by Art. 166,^ 

Limitation Act. IF 911 O 1], 

.* 

M. L. Agarwala — for Appellants. 

G. 5. Pathak — for Respondents. 

Judgment. — This is a second appe^ 
by decree-holders whose application ia 
execution under S. 47, against the judg- 
ment-debtors has been dismissed by the 
two lower Courts. The application sets 
out the following farts: 
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The decree-holders had a Small 
Cause Court decree against the judg- 
ment-debtors and in execution the de- 
cree-holders purchased a certain house 
for Rs. 350, and that amount was set 
off from the decretal amount. The sale 
certificate was obtained and proceed- 
ings for possession were taken and a 
person called Mohan resisted the de- 
cree-holders when they attempted to 
obtain possession. The date of tliis re- 
Isistence is not stated. Subsequenrtly tlie 
decree-holders filed a suit No. 677 of 
1929, against Molian for possession, but 
the decree-holders did not make the 
judgment-debtors parties to that suit. 
The decree-holders lost their suit 
against Mohan and it was held that 
Mohan was the owner of the house 
and that the judgment-debtors were 
not the owners of the house. The pre- 
sent application asks that the auction- 
purchase money Rs. 350, and interest 
on it and costs of the suit against 
Mohan and other costs should be en- 
tered in the application for execution 
of the Original Small Cause Court de- 
cree against the judgment-debtors and 
Uiat the decree-holders may realise this 
amount by other means; in other words, 
the applicants desire that the certifi- 
. cate of satisfaction which they granted 
for the amount which they had paid 
at auction-sale should be -set aside. 

There is no provision in O. 21, R. 91, 
“^for such an application, but theapplaca- 
’ tion must be made before the sale is 
confirmed and the application must be 
made within thirty days from the auc- 
;,tion-sal€ as laid down by Art. 166 of 
the schedule of the Limitation Act. The 
- present application does not purport to 
bV one under O. 21, R. 91, because 
.'■^hch an application would long be bar- 
by time. The auction-sale took 
.plAoe on 28th April 1923, and was con- 
firmed on 26th May 1927, and the pre- 
sent application was brought on 9th 
... December 1930. The application is 

• Headed “under S. 47, Civil P. C.“, and 
the learned counsel argues that this 
section is authority for the present ap- 
plication. He is not able to quote any 
ruling as a precedent, but he refers to 
1933 A L J 60 (1), and the observa- 
tions at p. 66. It is true that on that 
page certain remarks are made and that 

• the principle of equity was applied in 
regard to a case where it was found, as 
in the present case, that certain pro- 
perty which had been the subject of 
an auction-sale and purcliase by a de- 

1. Dutey au.bu Lul v. Ram Uotjal Madho 
Pradad, i93d AH i C ^92 — 65 All 

22i=l9aa A L .J 60. 


cree-holder did not belong to the judg- 
ment-debtor, but the parties to that 
ruling were two rival decree-bolders 
and the question between them was a 
rateable distribution of assets. Such 
a rateable distribution is made under 
S. 73, Civil P. C., and the Court held 
that it should in the interest of equity 
apply its inherent powers under S. 151, 
Civil P. C., as between two rh^al de- 
cree-holders. That was a different ques- 
tion from the present case where we 
have on the one side a decree-holder' 
and on the other side a judgment- 
debtor, and we do not consider that 
the principle of that ruling can be ap- 
plied to the present case. We consider 
that a decree-holder who purchases at 
^ auction-sale ought not to be placed 
in a better position as regards a judg- 
ment-debtor than a stranger whomakes 
a purchase, and no principle of equity 
has been shown to us under which we 
could hold a different view. This point 
has been already laid do^vn in an un- 
reported ruling of this Court, Second 
Appeal No. 1198 of 1933, 1935 All 470 
(2), in which the ruling of 1933 A L J 
60 (1). was considered. There are a 
number of rulings of this Court for the 
proposition that there is no guarantee 
at an auction-sale that the judgment- 
debtor has no saleable interest in the 
proi>erty. This is laid down in 1921 All 

1933 All 

63 (5). 

It is well established therefore 
that there is no warranty of title 
at an auction-sale and that what is sold 
IS n^iely tlie right, title and interest 
of the judgment-debtor and it is for 
the purchaser, whether he is a decree- 
holder or a stranger, to ascertain the 
title for himself. If there is any dis- 
advantage in the matter it ought to 
be the disadvantage of tlie decree- 
holder because it is his business to 
ascertain previously whether the judg- 
ment-debtor has any title or not in 
the property which is put up to sale. 
We do not think that in the present 
case we can hold that S. 47, can be 
mvoked to provide a rule where the 
decree-holder has failed to apply within 
the period of limitation allowed by a 
rule of O. 21. O. 21 does supply a 
remedy for a decree-holder who finds 

2. Mangal Sen v. Mathura Prasad, 1935 All 470 

1£) i 1 O oo» 

3. Ram Saroop v. Dalpat Rai, 1921 All 377 --ko 

1 C 106=43 All GO. 58 

4. Anand Krishna v. Kishen Devi. 1931 All <^77 

= 132 1 C 417=53 All 496. “ 

5. Sahu Deputy Shankar v. Mangal Sen 

All 63=143 I C 429=54 All 948 ’ 
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that the property which he has pur- 
chased at auction-sale is not property 
in which the judgment-debtor ’has a 
sale^-ble interest. It is for the decree- 
holder to bring his application in pro- 
per time under that rule. In other 
words, a decree-holder ought to ascer- 
tain immediately after the auction-sale 
whether there is anyone in hostile pos- 
session of the property, and if he 
neglects to do so he has only himself 
to blame. We do not see any principle 
of law under which the present appli- 
cation can lie. 

Accordingly we agree with the Courts 
below and we dismiss this second ap- 
peal with costs. 

B.D, Appeal dismissed. 

A. I. R 1935 Allahabad 912 

Allsop, J. 

Chandra Mohan Lai — Plaintiff — 
Appellant. 

V. 

Mt. Mathuri Kuer and another — Defen- 
dants — Respondents. 

Second Appeal No. 1094 of 1933, De- 
cided on 30th April 1935, from decision 
of Disb. Judge, Aligarh, D/- 11th Febru- 
ary 1933. 

Landlord — Lambardar — Lambardar col* 
lecting rents and paying revenue on behalf 
of cosharers — Preferential treatment to 
lambardar disallowed. 

The lambardar collected rents on behalf of the 
cosbarers and paid revenue. He collected more 
profits than the revenue paid, and claimed full 
share of the gross profits: 

Held: ho could not give himself preferential 
treatment. [I* 912 C 2] 

Gopi Nath Kunzru — for Appellant. 

Hanna Lai and S. L, L. Gour for 
Respondents. 

Judgment. — This second appeal arises 
out of a suit in which the plaintiff 
claimed in his capacity as lambardar 
sums alleged to have been paid by 
him as Government Revenue on behalf 
of the defendants, his co-sharers in the 
malial. It has been found that the 
revenue paid was Rs. 1,743 and that 
the lambardar collected a sum of 
Rs. 2,079-1-2 on account of profits. TJie 
laml>ardar alleged that there was an 
agreement between him and the co- 
sliarers by which they were all to col- 
lect their own share of the profits. But 
the learned Judge of the lower appel- 
late Court has found as a fact that the 
lambardar did not act upon the agree- 
ment and that he collected rents, msti- 
tuted suits, ejected tenants and gene- 
rally behaved as though no agreement 


had taken place. The position then is 
that the lambardar was collecting rents 
on behalf of the co-sharers as well as 
for himself. 

It has been urged that he was en- 
titled out of his collections to set apart 
for himself his full share of the gross 
profits of the mahal and that it was 
only the balance which was to be shared 
between the co-sharers and conse- 
quently that the lambardar must be 
held to have paid out of his own share 
of the profits certain sums on account 
of the revenue due from the co-s(harers. 
There is no force in this argument. 
The position simply is that lam- 
bardar was cdllecting rents and paying 
the revenue. He collected more profits 
than the amount of revenue which he 
had to pay. It is obvious that he can- 
not give himself preferential treatment. 
Out of the sum he collected he was 
bound to pay the revenue and the bal- 
ance was to be distributed among all 
the persons who were entitled to shares,.’ 
i. e., the lambardar himself and the- . 
other co-sharers. ■ 




An argument has been addressed / 
me in respect of one co-sharer, tfeef’-' 
allegation being that he became a co**'* ‘ 
sharer only in the year 1337 Fasli. The,* 
suit was in respect of the cesses fdip* 
the year 1336 Fasli and revenue and( . 
cesses for the year 1337 to 1339 Faslis* .5 
It appears that the lambardar collecteajj 
a suni of about Rs. 263 on accoui^_ 
of arrears for years previous to 
Fasli. It is said that in so far as thisj 
particular co-sliarer is concerned, he ’is’ 
not entitled to any share of these 
rears and consequently that he at leastBt 
is bound to pay back some o'f tlie^i 
revenue paid on his behalf. In thfty*, 
first place, even if the sum of Rs. \ . . 
is deducted from the profits it stil!>'J‘; 
appears that there was more in the** ' . 

hands of the lambardar than was neces- .y'r 
sary for the payment of revenue. Inj;-:. 
the second place, this particular cor 
sharer acquired his title from the de-i 
ceased husband of the other defendant ? ; ; 
and consequently the djefendants bet-T ■ 
ween them are entitled to a full share 
of profits of 2y3rds of the mahal, the re- ^ 
maining l/3rd going to the lambardar. 
There is no force in this appeal and 
I dismiss it with costs. 


B.D./v.V. 


Appeal dismissed. 
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Allsop, J. 

Ramji Lai and others — Applicants. 

V. 

Opposite Party. 

Criminal Eevn. No. 103 of 1935, Deci- 
ded on 8th April 1935, from order of 
Seps. Judge, Muzaffarnagar, D/- 6th 
December 1934. 

(a) Penal Code {I860), S. 99 — ■ Public ser- 
'vant not acting in good faith — S. 99 does 
-not apply. 

Where the act is not done by a public servant 
in good faith, provisions of S. 99 are not appli* 
cable. CP 913 G 2] 

(b) Penal Code (I860), S. 103 — Free fight 
'with lathis between two parties in respect 
of release of woman — Two of accused injured 
in same way as others on other side— -Accused 
-stopping beating on release of woman — 
Merely because injury is caused to more per- 
.sons on other side, accused held did not 
exceed right of private defence. 


The whole of the party were preventing the 
release of a woman. There was nothing what- 
. soever to show that she would have been re- 
leased if the persons injured had not been at- 
tacl;ed. There was a free fight with lathis. Two 
tLhe accused were injured in the same way as 
'^he^ persons on the other side, though they had 
between them fewer injuries than the others, 


bu^ the difference was not great. The nature of 
injuries was the same, that is, they were the 
usual injuries caused in a lathi fight, contusions 
*.and contused wounds on the head and other 
:^a^Tts of the body. The accused did not continue 
llo heat the other side after the woman'had been 
^]*leased: 

-Q’eld ; that the accused who had a right of 
yftruvate defence had not exceeded that right even 
•hough more persons on the other side were 
Spjured. (P 914 C 1] 

iS. Pathalc — for Applicant. 
i. Assist. Govt. Advocate — for the Crown. 

• Order. — The six applicants have been 
/!f\niecl Rs. 26 each under S. 147, Penal 

ViCode and Rs. 26 each under S. 323, 
*Penal Code, for rioting and voluntarily 
•' causing simple hurt to certain other 

• -persons. They have also been bound 
Wcr to keep the peace under S. 106, 

^ Criminal P. C. 


“ It appears that a case under S. 498, 
Penal Code, was proceeding between 
the husband of one Mst. Cliandro and 
some person or persons who were con- 
nected with the applicants. A bailable 
warrant was issued for the arrest of 


this Mst. Chandro and was delivered 
to a head constable and three con- 
stables. These officers proceeded to the 
village where tlie woman was alleged 
to be living, i. e., the village of Bar- 
hauiun The complainant in the 498 
case and friends or relations of his 
from the village of Barla joined tlie 
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police party. All these persons reached 
Barla early in the. morning and pro- 
ceeded to arrest Mt. Chandro with the 
result that they were attacked and 
some of them were injured. 

The defence was that the police party 
had entered the house, where Mt. 
Chandro was, in the early hours of 
the morning before day break and that 
they had been beaten because they 
were mistaken for dacoits. The Courts 
below very rightly disbelieved this 
story’’. They have found however that 
the fact that the warrant was a bail- 
able warrant was never conveyed to 
Mst. Chandro or to her friends. The 
learned Magistrate has given quite 
good reasons for thinking that this was 
so and the learned Sessions Judge has 
agreed with him. The result of this 
finding was that the Courts below came 
to the conclusion that the arrest of 
the woman was strictly not a legal ar- 
rest; but they found further that the 
applicants had exceeded such right of 
private defence as they may have had. 
The learned Sessions Judge was also 
iiiclined to apply the provisions of 
S. 99, Penal Code, and to hold that 
no right of private defence existed. It 
is clear from the reasons given by the 
Magistrate for thinking that the fact 
that the warrant was bailable was not 
communicated and that the failure to 
give the information was deliberate. The 
Magistrate was influenced in part by 
the fact that the complainant in the 
case under S. 498, Penal Code, and his 
friends were particularly desirous of 
obtaining possession of the woman. 

I think that the Courts below both 
considered that the police and those 
with them had deliberately refused to 
give the woman an opportunity of giv- 
ing bail because they wished that she 
should be actually handed over to 
them. If this was so, and I think there 
is good reason for thinking that it was 
so, there can be no doubt that the 
police officers were not acting in good 
faith. The provisions of S. 99, Penal 
Code were therefore not applicable. 
There can be no doubt tliat in the 
strictly legal sense the arrest was an 

woman was the 
victim of an offence of illegal confine- 
ment. The applicants had every right 
to protect her from the commission of 
this offence. 

The only question was whether they 
exceeded their right of private defence. 
Ncitnei of tlie Courts below liav-e given 
a.ny real reason for thinking tliat the 
right of the private defence had been 
exceeded. The learned Sessions Judge 
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has said that the police party was 
savag ely attached ; but I can see no 
jusiificanon for the use of this adverb. 
The learned Magistrate seems to have 
thought that the applicants exceeded 
their right of private defence because 
they caused injuries to four membei-s 
of the party of the complainant in the 
case under S. 498, Penal Code, while 
the woman was being held not by 
them, but by the head constable. I 
cannot agree with this conclusion. It 
is obvious that the whole of the party 
were preventing the release of the wo- 
man and there is nothing whatsoever 
to show that she would have been re- 
leased if the persons injured had not 
been attacked. It is obvious that there 
was a free fight with lathis. Two of the 
applicants, Nawal and Ramji Lai, were 
injured in the same way as the per- 
sons on the other side. It is certainly 
true that they had between them fewer 
injuries than the others, but the dif- 
ference is not great. The nature of the 
injuries was the same, that is, they 
were the injuries caused in a lathi 
fight, contusions and contused wounds 
on the* head and other parts of the 
body. It does not appear that the 
applicants continued to beat the other 
side after the woman had been re- 
leased. Once it is held that the ap- 
plicants had a right of private 'defence 
in this matter the conclusion must be 
legally tliat they were not guilty of 
any offence. 

I set aside the convictions, the seri- 
tences and the order under S. 106, Cri- 
mirial P. C. If the fines or any part 
of them have been paid tlie money 
shall be refunded. If any bond has 
been executed under the provisions of 
S. 106, Criminal P. C. it shall be can- 
celled. 

3 , Convic tions set aside. 

A. 1. R. 19^ Allahabad 914 

Kendall, J. 


JBhaitoTi Lai Applicant. 

V. 

Earhans Chaudhary and others— 

^* 0 ^^ Erv^n.*"NV 714 of 1934, Decided 

(1908). Ss. 151,152. 153- 

Decree granted on plaint giving wrong name 

of defendant -Applicat.on for amendment 

-Procedure under inherent powers. 

Plaintiff named a wrong person aa defendant. 
Decree was granted against the wrong person. 
Subsequently, plaintifl applied that necessary 
correction be made as he had made an accidental 
sliD in putting ft wrong man as defendant. 

Held • that if the plaintiff really made an 
accidental mistake of this kind there must be 


a remedy such as that contemplated in Ss. 161 
to 163. If there was an error that could be- 
corrected by proceedings under Ss. 161 to 158, 
then the proper course for the Court was- 
to send a notice to the other person to be sub- 
stituted and give him an opportunity of show- 
ing that the error was not merely one that 
couid be cured by summary procedure of this- 
kind. If he could show that the error was not 
of this nature, then the plaintiff's application 
would no doubt have to be dismissed. But if 
he failed to show this, then there would be no- 
reason why the Court should not make the 
necessary correction under the provisions of 
Ss. 151 to 163. [P 914 C 2 P 916 0 1] 

Harnandan Prasad &nd H. G. Asthana^ 

— for Applicant. 

K. C. Mukerji — for Opposite Party. 

Judgment. — The circumstances out of" 

which this application for revision has- 

arisen are given in the order of the* 

learned Munsif. The plaintiff having. 

made an application that by mistake 

he had not named Bhairon Lai, son of • 

Chunni Lai, in the plaint, but had 

named Hira Lai son of Chunni I-al with,' 

the result that the decree was given 

against Hira Lai, as well as other de« '. 

fendants whereas the decree really 

should have been given against Bhaiioi* • 

Lai. the Court has made the follo^vitigf’ 

? • 

order: 

It is therefore ordered that the decree is. sat 
aside and the suit will be re heard. 

It is claimed on behalf of the present 
applicant Bhairon Lai that the Coi^^ 
could not set aside the decree which* it ■ 
had itself given merely on the groiind^. 
that Bhairon Lai had not been 
pleaded as a defendant. If the plaintiff 
really made an accidental mistake— ofj 
this kind and named Hira Lai in -^he| 
plaint instead of Bhairon Lai, it 
pears to me that there must be 
medy such as that contemplated. *■' 'in 
Ss. 151 to 153, Civil P. C. There might 
be an error arising from an accidentaj 
slip e. g., the naming of Hira 
instead of Bhairon Lai, but on the! 
other hand the fact remains that 
Bhairon L^al Iras not been heard m inis 
defence, and so it is not possible^at 
this stage to say whether there hAS ‘ 
merely been an error arising from ah 
accidental slip or a misconception ih. 
the framing of the suit. If there was 
an error that could be corrected by , 
proceedings under Ss. 151 to 153, Civil 
P. C., then it appears to me that the 
proper course for the Court was to 
send a notice to Bhairon Lai and give • 
him an opportunity of showing that 
the error was not merely one that 
could be cured by a summary proce- ■ 
dure of this kind. If he could show 
that the error was not of this nature.. 
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then the plaintiff’s application would 
no doubt have to be dismis-sed. But if 
he failed to show this, then there wa^ 
no reason why the .Court should not 
make the necessary correction under 
the provisions of Ss. 151 to 153, Civil 
P, C. In this case however the order 
would be, not that the decree should 
be set aside and the suit reheard, but 
merely that a nominal correction should 
be made in the record of the proceed- 

irxgs. 

To this extent therefore the applica- 
tion must be allowed. The order should 
not be one for setting aside the decree 
and rehearing the suit de novo. Bhairon 
Lai should be given a chance of show- 
ing that the error was not merely a 
nominal one, and the Court may then 
pass orders in the light of the Above 
'remarks. In the circumstances 1 heed 
•'■make no order as to costs, which will 
abide the result. It is therefore ordered 
that the decree is set aside and the 
>suit will be re-heard. 

* B.D. Avplication allowed, 

' A I. R. 1935 Allahabad 915 

»_ f. .. Ganga Nath, J. 

Parshadi Lai — Defendant — Appel- 
lant. 


V. 


'Chandan and others — Plaintiff and 
'■.Defendants — Respondents. 

r* Second Appeal No. 824 of 1933, De- 
-•ifled on 2nd April 1935, from decision 
of Sub-Judge. Muttra, D/- 3-4 1933. 

f ’Limitation Act (1908), Arts. 49 and 29 — 
(■SuK for return of property wrongfully 
l^tached and released is governed by Art 49 
' not by Art. 29 — Time runs from date 

' wKen property is wrongfully taken or when 
,j(let*iner*s possession becomes unlawful i. e., 
^kfter it is released from attachment. 

‘I suit for return of property which has been 
ngfuMy attached and subsequently released 
■^ryin tbe attacbment is governed by Art. 49 and 
. Dot'by Art. 29 as it is not one for compensation 
’ fot- wron^^ful .ceizure. Time for such suits be- 
gins to run from the time when the property is 
wrongfully taken or injured or when the de- 
tainer’s possession becomes unlawful, i. e., after 
it is released from attachment. 

. ' • [P 916 C 2 ; P 916 0 1] 

N. P. Asthana and B. N. Sahai — for 
Appellant. 

Hari Ram Jha — for Respondents. 

Judgment. — This is a defendant’s ap- 
peal and arises out of a suit brought 
against him iuid the other respondenft.s 
by the plaintiff to recover his produce 
and in the alternative its price. The 
appellant had a decree against defen- 
dants 4 and 5, in execution of which 


he got attached the produce of the 
plaintiff-respondent. On the responsibi- 
lity of the appellant, the produce was 
put in the custody of the Shahanas, 
defendants 2 and 3. The plaintiff filed 
an objection to the attachment which 
was allowed and the attachment was 
removed. Thereafter the defendant- 
appellant brought a suit under O. 21 
R. 63, Civil P. C., for declaration that 
the property was Imble for attachment 
and sale in execution of his decree 
and that it belonged to his judgment- 
debtor defendants 4 and 5. The suit 
was dismissed. The property continued 
m the custody of the appellant’s' 
Shahanas. The plaintiff brought this 
suit to get back his produce. The defen- 
dant-appellant contended that the 
plaintiff had got back the produce, that 
he (defendant) was not liable and that 
the suit was time-barred. The trial 
Court gave a decree to the plaintiff 
for Rs. 200 for the price of the pro- 
duce against defendants 2 and 3, and 
the appellant. On appeal by defen- 
dant 1, the learned Subordinate Judo'e 
confirmed the decree of the trial Court 
and dismissed the appeal. 


-Against this decision is the present 
appeal. Both the Courts have found 
that the appellant was liable inasmuch 
as he got the property put in the cus- 
tody of the Shahanas defendants 2 
and 3 on his responsibility. It has also 
been found by the lower Court that the 
produce has not been returned to the 
plaintiff. It has been urged by the 
learned counsel for the appellant that 
Art. 29, Limitation Act, applies to the 
case and the suit is barred. As already 
stated, on the objection of the plaintiff 
the property was released from the 
attachment and consequeriftly no at- 
tachment subsisted over the property 
in dispute. It was open to the plain- 
tiff to have brought a suit after Ms 

had been released from at- 
tachment for the price of his iiropexty 
It it was not forthcoming as well as 
for any damages which might have 
been caused to him by the wrongful 
attachment. In this case, the plaintiff 
docs not claim any damages for the 
wrongful attachment, lie simply claims 
his property and its price if the pro- 
perty be not available. The suit is not 
ior compensation for wrongful seizure 
ot movable properly under legal pro- 
cess. On the other hand, it is for tL 
return of the property after it had 
been relea^d from the wrongful at- 
tachment. Art. 49 Limitation Act ^tin 
apply to the present case, which ap- 
plies to suits for specific movable pro- 
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perty or for comp^sation for wrong- 
fully taking or injuring or wrongfully 
detaining the same. Time for such suits 
begins to run from the time when the 
property is wrongfully taken or injured 
or w^hen the detainer’s possession be- 
comes unlawful. In this case, the pos- 
session of the defendant-appellant and 
his Shahanas became unla^^dul after the 
property was released from attachment. 
The suit is not time-barred. There is 
no force in the appeal. It is ordered 
that the appeal be dismissed with costs 
and the decree of the lower Court be 
confirmed. 

Permission to file a Letters Patent 
appeal is granted. 

K.s. Appeal dismissed. 

A. I. R. 1935 Allahabad 916 

Bennet, J. 

Nanku and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 224 of 1935, De- 
cided on 26th July 1935, from order of 
Addl. Seas, Judge, Budaun, D/- 18bh 
March 1935. 

(a) Hindu Law — Guardianship — Wife 
minor — Husband is guardian but must en- 
force his right only by recourse to law. 

A husband is no doubt tho guardian of his 
minor wife but he has no right to enforce his 
debts over his wife otherwise than by a suit in 
the Courts: 1919 All 36 and 1931 Cal 446. Dist. 

[P 916 C 2; P 917 0 1] 

(b) Child Marriage Restraint Act (18 of 
^ 929 ) — Wife under fourteen years of age — 
Husband should not be given possession of 
wife — Husband and wife. 

It is against the policy of the Act that a husband 
should obtain possession of his wife if she has 
not attained the age of 14 years. Obtaining pos- 
session of the minor wife by her husband would 
not be for her benefit as the law clearly provides 
that such marriages shall not ^ 2^ 

(c) Penal Code (1860), S. 352 — Husband 
entitled to possession of his wife, cannot use 
criminal force — Husband and wife. 

For a husband to take bis wife would not be 
an offence. But a husband has no legal right to 
cause injury, fear and annoyance to his wife by 
using criminal force. Therefore even if >ke right 
of the husband to take away his wife existed, the 
right must not be enforced by tho 

nal force. . ^ c 

(d) Arm. Act (1878), S. 19 (f)-Servant in 

possession of gun-Moster having license 
for gun— Servant using it in not, is guilty 

under S. 19 (f). 

No doubt the possession by a servant of a gun 
is legal if his master has a license 

But it is not possible for a person licenced to 
possess gun to authorize the possession of that 
aun by his servant for an unlawful purpose. 


Where therefore the servant of such person has 
used the gun in a riot, he is guilty uuvler 
S. 19 (f). Arms Act. [P 919 0 1] 

T. A. Bradley — for Appellants. 

GovU Pleader — for the Grown. 

Judgment. — This is an appeal on be- 
half of four persons Nanku, Asharfi 
Singh, Shankar and Ramlal^ who have 
been convicted by the Sessions Court 
of Budaim under Ss. 148 and 352/149, 
Penal Code, and Shankar has also been 
convicted under S. 19 (f), Arms Act. 
Sentences of one and two years’ R. I. 
under S. 148 and three months* and 
one month’s R. I. under S. 352/149, 
Penal Code, have been imposed and 
an additional one year’s R. I. under 
the Arms Act on Shankar. The circum- 
stances are somewhat peculiar. It is 
admitted that the accused Nanku, 
whose age is given as 20 years, was 
married four years ago to a child TVlt. 
Chandrakali whose age is about ten 
years and her age at that period was . 
apparently six years. She stayed with 
her husband for 15 days only after, 
the marriage and she was then brought 
back to the home of her father Durga-. 
Prasad. Durga Prasad refused to al-^- 
low his daughter to go back to hey 
husband. The reason which he has 
given in cross-examination is “I do not 
send my daughter to her husband as 
she i s too young and as her husbaim 
cannot support her properly.” For th4 ’ 
defence it was alleged that Durga Tra-- 
sad had some intention of remarrying! 
her to someone else. Learned counsffl 
alludes to a passage where Durga Pra-. 
sad states “In our community a woman .. 
can be remarried” (“hamlogon m^.. 
dusri shadi 'hai”). But this passage ap^.. 
parently means that widows can ^re- 
married and it does not mean tha-t; a; 
woman who has her husband v 

be remarried in this caste of Suna^^;;,.- 
Learned counsel points out that 
allegation that Durga Prasad was goihjg*. 
to marry his daughter to someone 
was pleaded by the accused to the‘' 
committing Magistrate; but the mere, 
making of an allegation is no proof and 
there is no evidence on the record thAt , 
Durga Prasad had any such intention. • 
In fact Durga Prasad specifically denied 
that he ever said anything of the sort 
to Nanku, 

Now, Nanku desired to obtain pos- 
session of his mfe and learned counsel 
argues that it was legal for him to 
obtain possession of her because as her 
husband he was entitled to be her legal 
guardian. Learned counsel refers to 
Mulla’s Principles of Hindu Law, Edi- 
tion 7, paras. 442 and 443, where it is 


19^5 

stat ed that the husband is a lawful 
guardian of his minor ^vife and is en- 
titled to require her to live with him 
however young she may be, unless 
there is a custom enabling the wife to 
live with her parents until she has 
arrived at puherty. In para. 444 the 
remedy of the husband is stated to be 
a suit for restitution of conjugal rights, 
and in p^ra. 442 no agreement between 
the parties would be an answer to such 
a suit. But it is not written anywhere 
in Mulla that a husband has any right 
to enforce his rights over his wife 
otherwise than by a suit in the Courtis. 
Learned counsel Mr. Bradley for the 
appellants contends that this is a case 
in which Nanku was entitled to take 
his wife away, whether she desired to 
come home or not; in other words that 
it was a case where a man is entitled 

• to the doctrine of self-help. He relies 
on S. 89, Penal Code, which states: 

Nothing which is done in good faith for the 
benefit of a person under 12 years of age or of 
'unsound mind by or by consent either express 
or implied of the guardian or other person hav- 

• >ing lawful charge of that person is an offence by 
^reason of any harm which it may cause ... to 

that person 

To obtain the benefit of this excep- 
tion it is necessary to show that the 
act w'as done for the benefit of the 
^ninor. In the present case it appears 
fShat Nanku desired to have possession 
*t)f his wife for liis own benefit. But 
^ it does not follow that for Nanku to 
^obtain possession of the person of his 
w/fe w'ould be for her benefit. ’She has 
^ not attained the age of puberty and 
apparently the presumption is that 
'..■Njinku desired to have her for the pur- 
\^posc of having sexual connexion with 
vlier. This purpose is one w'hich it is 

• the policy of the law to prevent. Under 

19 of 1929. an Act to restrain the 
' .-soiemnisation of child marriages, other- 
VFise known as the Sarda Marriage Act, 
i? is stated to be an offence if after 

• Tst -April 1930, when the Act came into 
i force, any mai*riage is celebrated wdth 

a female under 14 years of age. Now 
tlie marriage in question having taken 
place four years before the Sessions 
trial in 1935 must have taken place in 
1931, that is after this Act came into 
force. The celebration therefore of this 
marriage was a criminal offence. Clearly 
[it is against the policy of the Act 
that a husband should obtain posses- 
sion of his wife if she has not attained 
the age of 14 years laid down in the 
Act. I cannot therefore consider that 
the obtaining possession of tliis minor 
by Nanku would be for her benefit 
as the law clearly provides that such 
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marriages shall net take place. No 
doubt the Act does' not make the mar- 
riage illegal and after the girl has at- 
tained 14 years the objection would no 
longer arise, but the girl is at present 
only 10 years of age and the objection 
does not exist. Moreover this question 
of guardianship for which learned coun- 
sel relied on two rulings : 42 .All 146 
(1), at p. 149 and 58 Cal 897 (2), is a 
question which has arisen in connexion 
with convictions under S. 366, Penal 
Code., for kidnapping from lawful guar- 
dianship. In the present case the trial 
and convictions are not under that sec-r 
tion, but are tmder Ss. 148 and 352/149, 
Penal Code. 

The next legal argument which was 
addressed to me was that Ss. 148 
and 149 would not apply because it is 
not sho^vn that there were five persons 
concerned in the transactions. ’’Seven 
persons were placed on trial before the 
learned Sessions Judge and he lias ac- 
quitted three of these persons. The 
argument therefore is that on his find- 
ings there were only four persons con- 
cerned in these transactions. But I find 
that at the end of his judgment the 
Sessions Judge states “that a number 
of guilty persons have escaped.” He 
therefore was of opinion that there were 
a large number of persons concerned 
in these transactions than the four 
whom he convicted. In the first report 
there were seven persons named and 
the complaint was that 15 or 20 other 
persons unknown with these seven per- 
sons, tliat is 22 to 27 persons in all 
committed the riot in question. The 
prosecution evidence is to that effect. 
As regards the three persons who were 
acquitted by the Sessions Court two 
of these persons Jadon Singh and Har 
Prasad were arrested on the spot by 
Sub-Inspector Krishna Kumar Chatur- 
vedi. He stated that these persons 
“were resisting the scouts and others 
who were helping the girl.” The learn- 
ed Sessions Judge in considering the 
evidence of the prosecution against 
these accused Jadon Singh and Har 
Prasad on pp. 89 and 90 omits to 
notice the evidence of this Sub- Inspec- 
tor as to what they were doing when 
they were arrested. I see no reason to 
disbelieve the evidence of the Sub- 
Inspcctor and accordingly it appears to 
me that these two persons were also 
taki ng pa rt in the riot. 

1. Emporor v. Sital Prasad7i9i9“ All 36=54 I'c 
402=21 Cr L J 50=18 A L J 64=42 All 126 

2. Saharali 'Mahommad v. Katnizuddin Maham- 
mad, 1931 Cal 446=1931 Cr C 598=132 I G 
246=32 CrLJ 888=36 OWN 195=58 Cal 
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I.-earncd counsel has addressed some 
arguments to me in regard to the other 
four persons who were convicted; but 
it appears to me that they were tm- 
doubtedly taking part in the riot also. 
There were therefore at least six per- 
sons who took part in this affair who 
were known besides a number of others 
who were apparently not known. In 
regard to the accused Buddha who was 
also acquitted, the Court below merely 
gave him the benefit of the doubt. 

I now come to deal with the ques- 
tion of what incurred according to the 
prosecution. The prosecution stated 
that Durga Prasad, the father of Mt. 
Chandrakali, went for a walk to see a 
certain mela and his daughter Avho was 
sitting near the mela Avas suddenly 
seized by Nanku and a large party 
of persons, three of Avhom had guns 
and the rest liad lathis. Nanku caught 
hold of the arm of the girl and dragged 
her for a considerable distance. Her 
brother Ramsarup, a boy of 12, ran 
up and raised an alarm. The accused 
Shankar had a bandoleer of cartridges 
and a gun and he fired a shot and 
another shot Avas fired lialf a minute 
later. Two boy scouts Avho Avere on 
duty at the fair, Durga Prasad and 
Muhammad Ibrahim, came upand made 
an attempt to prevent the party of the 
accused forcibly taking aAvay the girl. 
Nanku snatched the gun and pointed 
it at the chest of the scout Durga 
Prasad and threatened to fire. The 
scout Muhammad Ibrahim ran away. 
Sub- Inspector Krislma Kumar Chatur- 
vedi came up Avith some constables and 
saw Nanku dragging along Chandrakali 
AA’ho Avas screaming, and the accused 
helping Nanku and resisting the scouts 
and the Sub- Inspector arrested Jadon 
Singh, Har Prasad, Nanku and Shan- 
kar. The guns liad been taken away by 
the other accused Avho ran away, but 
Sliankar Avas found in possession of 
the bandoleer of cartridges in Avliich 
tliere were 23 live. 12 bore cartridges. 

A number of Avitnesses are produced to 
support this istory. It is obvious tliat 
the Sub-Inspector and the tAVo boy- 
scouts Avho belonged to the Baden- 
Powell Scouts are independent AAdt- 
nesscs and have no reason to gu'e false 
evidence. The boy-scout Durga Pra- 
sad aged 18 years, states tliat he saAV 
Nanku and a number of persons with 
him dragging this girl along Avho Avas 
screaming and that there Avas a crowd. 
Muhammad Ibrahim gives similar evi- 
dence. It is obvious that Avhat Avas 
going on Avas a riot and that there Avere 
a large number of persons concerned in 


It m the party of the accused, I am 
of opinion therefore that Ss. 148 and 
149, Penal Code, do apply. 

Learned counsel argued further that 
S. 352, Penal Code, (criminal force),! 
Avould not apply because in the defini- 
tion of “criminal force” in 3.350 there 
is the element “in order to the commit- 
ting of any offence.” He argues that 
for a husband to take his Avife Avouldl 
not be an offence. It may be that the 
particular offence of kidnapping Avould 
not exist, but it appears to me that 
the latter portion of the definition of 
S. 350 does apply, that is to cause 
injury, fear or annoyance to the person 
to Avhom the force is used. I consider 
that Nanku in dragging -his Avife for- 
cibly caused injury, fear and annoyance I 
to her, and I do not consider that a 
husband has any legal right to cause 
injury, fear and annoyance to his wife. 
His Avife Avas at the time living Avithl 
her father. If Nanku had a legal right [ 
to obtain possession of his Avife the 
means Avhich he should have used Avere 
to have recourse to the Courts and liof • 
to use force. I may point out that'. • 
under S. 141, Fourth, it is a part of the * 
definition of an unlawful assembly Avhere 
criminal force is used to enforce any 
right. Even therefore if the right ,, 
existed the right must not be enforced- 
by the use of criminal force, and Avjhere • 
five or more persons employ criminal . 
force for the enforcement of a riglit ‘ 
they constitute an unlaAvful assembly. 

One point taken in the grounds of 
appeal Avas that it Avas not suggested - 
that the appellant Nanku was armed 
Avith a deadly Aveapon and his con?» V 
A'iction under S. 148 Avas illegal. Tlijlp 
Avitness Durga Prasad, the boy-scout,";' 
states that Nanku pointed his gun atv - 
him and threa^^enedto fire at him. Thil?^ v 
is also stated by the scout Muhamma^;' 
Ibrahim. The same statement occurs •' 
the evidence on p. 11 of Durga Prasa j; 
and in the statement to the ix>lice on«' , 
p. 17 of Muhammad Ibrahim scout. • 
t,eamed counsel invited attention to . 
these two places because he said that 
the statement Avas not there, but his 
argument is incorrect. These two Avit- 
nesses stated that there were 3 guns, 
one Avith Nanku, one Avith Asharfi Singh 
and one Avith Shankar. These three 
persons haAe been correctly convicted 
under S. 148, Penal Code. The remain- 
ing accused Ramlal has not been con- 
victed under that section. There Avas 
also a conAnction of Shankar under 
S. 19 (f), Arms Act. For his defence 
it is argued that there are various njl- 
ings of this Court that the possession 
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I by a sen^ant of a gun is legal if his 
I master has a license for the gun. In 
those cases the servant w'as carrying the 
gun for a law'ful purpose on behalf of 
his master. In the present case the 
gun was used by Shankar in a riot and 
he fired the gun for that purpose. 
Obviously this was not possession for 
a lawful purpose. It is not poissible for 
a person licensed to possess gun to 
authorise the possession of that gun by 
his servant for an unlawful purpose. 
Therefore 1 consider that the rulings 
in question do not apply and that 
Shankar has been correctly convicted 
under S. 19 (f). Arms Act. 

The only question remaining is the 
•question of sentences. The Sessions 
Court has provided that the sentences 
should be consecutive. I consider that 
the sentences imposed are severe in 
the case of Nanku and accordingly I 
reduce his sentence from two years’ 
R. I. under S. 148 to one year’s R. I. 
I also reduce the sentence on Shankar 
under S. 19 (f). Arms Act, from 

die years’ R. I. to six months’ R. I. 
Otherwise I maintain the convictions 
and sentences and dismiss the appeal. 
Those accused who are on bail must 
surrender to their bail and undergo the 
rernainder of their sentences. The 
‘‘courageous conduct of the B. P. Boy 
»Scouts Durga Prasad and Muhammad 
• Ibrahim is commended and this judg- 
ment may be shown to Iqbal Ahmad, J., 
jProvincial Commissioner. 

' b.d. Sentences reduced, 

A. I. R. 1935 Allahabad 919 

"'■Harries and Rachhpad Singh, JJ. 

* ..Jaddu Ahir and another — Appellants. 

V, 

* 'Emperor — Opposite Party. 

. Criminal Appeal No. 1003 of 1934, 
liecided on 27th March 1935, from order 
of Seas. Tudge, Benares. 

. Penal Code (I860), S. 302 — If there is rea- 
sonable doubt in guilt of accused, he should 
be acquitted — It cannot be reason forinflict* 
ing lesser penalty. 

The Indian Penal Code provide.s two penalties 
for murder, naniely, death and the lesser penalty 
of transportation. The lesser sentence was never 
intended to be imposed in a case where there 
appears to be some doubt. If the Court at the 
end of a- case is left in any reasonable doubt 
about the matter, it must acquit; but, on the 
other band, if it is left in no reasonable doubt 
concerning the guilt of the accused, the appro- 
priate penalty must in all cases bo imposed. 
\Vberc there i.s a doubt in a murder case, the 
Court should not and cannot pass a sentence of 
transportation for life. [P 920 O 1] 


K. N. Malaviya and 5. K. Tagore — for 
Appellants. 

Govt. Advocate — for the Crown. 

Harries, J. — The appellant Jaddu was 
charged before the learned Sessions 
Judge of the Benares District with an 
offence under S. 302, Penal Code. He 
was convicted of an offence under that 
section and sentenced to death. The 
appellant Ghurbari was charged with 
abetment of the offence committed by 
the appellant Jaddu and he was found 
guilty, convicted and sentenced to 
transportation for life. Against these 
convictions and sentences each appel- 
lant has preferred an appeal to this 
Court and the record has also been for- 
warded to this Court for confirmation 
of the death sentence passed on the 
appellant Jaddu. 

The charge against Jaddu was that 
he together with one Kishun, who be- 
came an approver in the case, mur- 
dered one Zahur Khan at about a ghari 
before sunset on 7th April 1934. on 
the bank of the Ganges near the village 
Bargawan. The charge against Ghur- 
bari was that he instigated and abetted 
the crime and that he was actually 
near the scene of crime when it was 
actually committed. 

The case against Jaddu was that he 
was guilty of premeditated and brutal 
murder and against Ghurbari it was 
alleged that he had actually planned 
it and had used his influence to get 
Jaddu and Kishun to commit it. Fur- 
ther it was said that Ghurbari brought 
Jaddu and Kishun to the scene of 
the murder and remained near by ap- 
parently to see that his instructions 
were faithfully carried out. The learned 
Sessions Judge accepted the case for 
the prosecution and sentenced Jaddu 
to death, whereas Ghurbari was only 
sentenced to transportation for life. In 
the circumstances of this case it is 
difficult to understand why Jaddu was 
sentenced to death, whereas the person 
who instigated and planned the whole 
affair was only transported for life. In 
our judgment if the case for the pro- 
secution was proved, the appropriate 
sentence on both was a sentence of 
death. It is true that Ghurbari did not 
actually wield the lathi wliicli caused 
the death of Zahur Khan, but without 
his instigation and without lus influence 
over Jaddu and Kishun this crime 
would in all probability never have been 
committed. In those circumstances it 
was impossible to attribute a lesser 
degree of guilt to Ghurbari than to 
Jaddu. The learned Sessions Judge in 
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summing up the case against Jaddu 
said that it was cle<ir; whereas in the 
case of Ghurbari he said the prosecu- 
tion case was not quite so strong. It 
was apparently for this reason that he 
sentenced Jaddu to death and trans- 
ported Ghurbari. The Indian Penal 
Code provides 2 penalties for murder, 
namely, death and the lesser penalty of 
transportation. The lesser sentence was 
never intended to be imposed in a case 
where there appears to be some doubt. 
If the Court at the end of a case 
is left in any reasonable doubt about 
the matter it must acquit, but on the 
other hand if it is left in no reasonable 
doubt concerning the guilt of the ac- 
cused the appropriate penalty must in 
all cases be imposed. Where there is 
a doubt in a murder case the Court 
should not and cannot pass a sentence 
of transportation for life. If the doubt 
amounts to a reasonable doubt the 
accused must be acquitted. If there was 
a doubt in the mind of the learned Ses- 
sions Judge concerning the guilt of 
Ghurbari he ought to have been ac- 
quitted, but on the other hand if there 
was no doubt in his mind concerriing 
the guilt of this appellant he should 
have been sentenced to death. In our 
judgment there was no justification 
whatsoever for differentiating between 
the guilt of the two appellants in this 
case. 


Having regard to the view which we 
took at an early stage of the case for 
the prosecution it was unnecessary to 
issue notice upon Ghurbari to .show 
cause why his sentence should not be 
enhanced, but on the other hand if 
we were not satisfied of the innocence 
of Ghurbari we should have^ had no 
hesitation whatsoever m serving such 
a notice upon him and if we were even- 
tually satisfied of his guilt of imposing 
a sentence of death. (His Lordship then 
dealt with the prosecution case and 
after examining the prosecution evi- 
dence proceeded). In the result 
therefore we allow the _ appeals 
of Jaddu and Ghurbari and direct that 
the convictions and sentences passed on 
them be set aside and that they be 
set at liberty forthwith unless required 
by the authorities upon any other 
charge. 

S. Appeals allowed. 
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Allsop, J. 

Neh Ham and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 975 of 1934, Deci- 
ded on 8th April 1935, from order of 
Sess. Judge, Agra. 

(a) Hindu Law — Brother's right to arrange- 
sister’s marriage is superior to that of 
mother’s right — Girl not consenting to 
marriage — No criminal offence committed 
by brother. 

Under the Hindu law the brother is the per- 
son who has the right to arrange for his sister’s 
marriage superior to that of a mother. A brother 
should not therefore be sentenced to imprison- 
ment for a criminal offence merely because the 
girl afterwards says that she was not a consen- 
ting party to her marriage. [P 921 0 1,21 

(b) Penal Code (1860), S, 366 — Girl not 
physically removed from lawful custody — 

Her marriage by her brother — No offence of 
abduction held committed., 

The girl was not physically removed from 
the custody of her mother. She had already 
been taken out of that woman's custody by thd- 
Court. She was married by her brother to a 
suitable person: 

Held : that the marriage itself could not be 
treated as a constructive form of kidnapping 
because her brother was the person who was 
entitled to give the girl away in marriage.. Sp no 
criminal offence was committed fP 921 O 2J 

B S. Darhari — for Appellants. 

Govt. Pleader — for the Crown. 

Judgment. — There are five appellants 
in this case. Two of them Nek Ram , 
and Nathu Ram have been^ sentenced •/. 
to a fine of Rs. 600, a third Gren<I * ; 
Singh to a fine of Rs. 100 and thA 'l V 
two remaining ones Tej Singh and ' . • 
Harnarain to rigorous imprisonment fO'f 'i.; 
a period of two years and three year^ 
respectively. Nek Ram, Grend Singft', ; 
and Tej Singh have been sentenced;’.. • 
under S. 366, Penal Code, and Nathu ; • 

Ram and Harnarain under S. 366, read. 
with S. 109 Penal Code. The charge 
framed was one of abduction -with the 
intent that the woman or girl concern- 
ed should be married against her will.. 

This girl Mst. Gulkandi is the sister of 
the appellant Tej Singh and the daugh- 
ter of one 'Mst. Chandra walli who was. 
left a %vidow 14 years before the alleged 
occurrence. Hamarain appellant is Mst. 
ChandrawaUi*s brother. The allegation . , 
was that the five appellants entered 
into a conspiracy in order to marry 
this girl Mst. Gulkandi to Nek Ram. 

■rhe defence was that she had alr^dy 
been married to Nek Ram sometime- 
before. — 
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The prosecution originated from a be sentenced to imprisonment for a 
report made by a chaukidar at the criminal offence merely because the girl 
police station. This man is tbe chauki- afterwnards says that she was not a 
dar of the village in which Nek Ram consenting party. The learned Sessions 
and his brother Grend^ Singh lived. He Judge who saw the appellants and the 
reported that a marriage was taking %Ndtnesses has given it as his opinion 
place in his village, that the girl was that the marriage between the girl and 
about 12 years of age and that he had Nek Ram, was entirely suitable. Nek 
information that she had been taken Ram was about 30 years of age and 
away from some other village without was apparently quite well off. There 
the consent of her guardian. The police does not appear to have been anything: 
went to the village next day and made improper about the marriage. Doubt- 
some arrests. less there may have been some dispute 

The conspiracy, if there was one, between Tej Singh on the one side 
began much earlier, because in May and Mt. Chandrawalli on the other 
of the year 1934, Nek Ram made a about the affairs of the family because 
complaint that his ^vife, Mst. Gulkandi, nf the alleged relations between Mt. 
had been enticed away from him and Chandrawalli and Jhamman Singh, or 
instituted a case under S. 498, Penal Mt. Chandrawalli says, because Tej 

Code. On the 11th of May he asked Smgh had taken to evil courses, 
for a warrant for the arrest of Mt. There does not however appear to 
Gulkandi and she was arrested that have been any abduction or kidnapping 
night in the house of Jhamman Tha- tn this particular case. The girl was 
kur who is alleged to be Mt. Chandra- physically removed from the cus- 

walli’s paramour. On the 12th of May tody of Mt. Chandrawalli because she 
the Magistrate delivered the girl to the bad already been taken out of that 
custody of the appellant Harnarain who woman’s custody by the Court. The 
•is her maternal uncle. According to marriage itself could not be treated as 
some of the appellants, the girl re- ^ constructive form of kidnapping be- 
mained with Harnarain from the 12th cause Tej Singh was the person who 
to the 20th of May and was then taken ■v'’as entitled to give the girl away in 
by him to Nek Ram’s house on the marriage. 

occasion of Nek Ram’s nephew’s mar- I do not consider that in the circum- 
riage. She is aWeged to have stayed stances there can be said to have been 

in Nek Ram’s house from the 20th ^.ny abduction. There is no real evi- 

of May till the 4th of June. Harnarain dence of any abduction. The relations 

himself said that he did not keep the were between an elder brother and a 
Kiri in his custody, but took her to of 15. The learned Sessions Judge 

nie house of Nathu Ram, another ap- seems to have been influenced in some 
bellant who is also a relation of hers measure by his feeling that Tej Singh 

: and is mukhia of his village. He said should have applied to be made the 

,'Ahat this man sent her to Nek Ram’s pruardian of the girl under the Giiar- 

■ Jiouse on the 4th of June, the day dians and Wards Act and should then 

.when she was arrested, so that he could have applied for permission to get her 

;v‘tx 2 married to her. Nathu Ram said married. Tej Singh liad however al- 

. /‘/that he had nothing to do with, the ready the right under the Hindu law 

J'jnatter. arrange for the marriage and I can 

; The maul point is that under the r.o reason why he should have been 

' .Hindu law the appellant Tej Singh who compiled to make an application to 

is the girl’s eldest brother and wlio Court. I am clearly of opinion that 

is now 21 years of age was the person ^,9. criminal ollencc was committed in. 

wlio had the right to arrange for her ^bis case. 

marriage. A brother has a right supe- ^ allow the appeal and setting aside 
rior to that of a mother. It is to be sentences and convictions direct 

noticed that the case was not origi- tl^t the fines or any part of them 

nated by any report or complaint made '^vhich niay have been paid shall be 

by the mother although she has given refunded and that the bail bonds of 

evidence since for the prosecution. The appellants shall be cancelled, 

girl was about 16 years of age. It has 

been suggested on behalf of the pro- Appeal allowed. 

sedition that even a brother could not 
marry her against her will. But it is 

surely not right that a brother who is 

entitled under the Hindu law to ar- ' 

range for his sister’s marriage should 
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Gollister, J. 

Boslian Lai — Applicant. 

V. 

Emperor — Opposite Party. 

CriTrinal Bevn. No. 144 of 1935, Deci- 
ded on 28fch June 1935, from order of 
Sess. Judge, Aligarh, D/- 6th February 
1935. 

Penal Code (1860), S. 408— R in service 
of A — Arrears of pay not paid — Accused col- 
lecting rent and desiring to submit amount 
to A — Dishonest intention held not proved; 
hence no offence under S. 408 — R held 
entitled to retain till payment of his pay 
under Contract Act S. 221. 

R •was employed by A to collect rents. He 
collected rents in respect of A's properties and 
spent the collection of one property for the 
benefit of the estate. He was always willing to 
submit the collecti->ns of the other property but 
A declined to accept it until entire collection of 
rent was submitted. A certain sum was due 
from A to i? on account of arrears of bis pay. 
Thereafter A filed a complaint under S. 408 : 

Held : thit under S. ‘^21, Contract Act, ac- 
cused R was entitled to retain the rent collec- 
tions until his pay was paid. 

Held further : that as no dishonest intention 
was proved, no offence under S 408, was com- 
mitted, tP 922 C 2; P 923 C 1] 

B. S. Darhari — for Applicant. 

Govt. Pleade? — for the Crown. 

Judgment. — This is an application in 
revision by one Rosban Lai, in respect 
of his conviction under S. 408, Penal 
Code. He has been sentenced to one 
month’s R. I. and to pay a fine of 

Rs. 60. , 

It appears that the applicant ^vas 

the Karinda of one Mst. Asharn Kuer, 
sist'Cr of Lala Madan Lai, complainant, 
and it was his duty to collect rents 
in the villages of Bamnott and Girdhar- 
pur. A complaint was filed against 
in which it was alleged that he had 
committed criminal breach of trust in 
respect to Rs. 350 odd relating to the 
village of Bamnoti, and in respect to 
Rs. 79-8-11 relating to the village ot 
Girdharpur. In defence it was pleaded 
by the applicant that the money al- 
leged to be due from him in respect 
to Bamnoti had been legitimately spent 
bv him in the interests of the estate, 
but that the complainant did not 
accept this plea and had compelled the 
applicant to make certain entries m 
the account books admitting rus liabi- 
liiv. He also pleaded that his salary 
for 15 months at Rs. 20 a month 
due lo him. As regards Girdharpur, he 
pleaded that he load offered to pay 
this sum to the complainant, but the 


latter refused to take it unless the 
who’e sum of Rs. 436 odd were paid. 

The trial Court acquitted the ap- 
plicant in respect to the sum of Rjs. 350 
odd relating to Bamnoti, but it con- 
victed him in respect to the sum of 
Rs. 79-8-11 relating to Girdharpur. 
The appellate Court set aside the con- 
viction on the ground that the trial 
was illegal and the applicant was re- 
tried in respect to this sum of Rupees' 
79-8-11. On 11th February 1935, he 
was convicted in respect to this sum 
and his conviction has been upheld in 
appeal. The rnain points taken before 
me in this revision are (1) that the ap- 
plicant has all along been willing and 
ready to pay this sum to the complain- 
ant, and (2) that in any case there 
was no dishonesty on his part, in view 
of the fact that salary for 15 months 
was due to him. This latter point does 
not appear to have been taken before 
the learned Judge, except perhaps in 
an indirect and indefinite way in para. 8 
of the grounds of appeal where it was 
pleaded that no dishonest intention had‘ . 
been proved; but a plea to this effect ’ 
does appear in the written de- 
fence which the applicant filed at his 
trial. The applicant admitted at his 
trial that this sum of Rs. 79-8-11 ^vas 
in fact due from him, but he pleaded 
that he had always b<%n ready to pay' 
it but the complainant had refused to 
accept p>ayment on the ground that 
he was entitled to the whole sum of 
Rs. 436 odd. This plea does find some, 
corroboration in the fact that a money 
order for Rs. 79-9-0 which was sent, 
by the applicant to the complainant; . 

on 15th No\ember 1934, was refused^' 

I am very much inclined to believe.?, 
that the applicant was in fact always' . 
willing to pay this sum of Rs. 79 odd ,■ 
and tliat the complainant refused to . 
accept it, unless the whole sum whicb , 
he claimed to 'be due to himself were 
paid. Two witnesses for the complain-j 
ant have stated that the applicant re^* . 
fused to pay .this money on the ground 
that he had no fimds with him. Even 
if this e\ddence be true, it is doubtful 
whether the applicant can properly be 
convicted under S. 408. He did un- 
doubtedly raise a plea that his -salary 
for 15 months was due to him. This 
point was put to the complainant and 
the latter has admitted that the appli- 
cant was in his service for 15 months 
and that he did not pay him his salary. 
Under S. 221, Contract Act, an agent 
is entitled to retain goods or other 
property of his principal until the 
amoimt due to himself for services m. 
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respect of the same has been, paid or 
accounted for to him. In the circum- 
stances, 1 think that the complainant 
had no good claim upon the applicant 
until the latter’s salary was adjusted. 
The applicant would probably have 
found the means of paying this sum of 
Rs. 79 odd if the complainant had been 
willing to write off the Rs. 300 due 
for arrears of salary. I accordingly allow 
this revision and set aside the convic*- 
tion and sentence. The applicant’s bail 
bonds are hereby cancelled. The fine, 
if paid ^vill be refunded. 

B.D. Conviction set aside. 
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AliLSOP, J. 

Ghafoor and others — Defendants — 
Appellants. 

V. 

Abdullah Khan — Plaintiff — Respon- 
dent. 

Second Appeal No. 830 of 1933, De- 
cided on 4th April 1935, from decision 
of Dist. Judge, Meerut, D/- 8bh May 
1933. 

'U P. Land Revenue Act (3 of 1901), S. 36 
— Exproprielary tenant agreeing to pay cer* 
tain emount as rent — Revenue Court fix- 
ing agreed amount as rent — Tenant cannot 
challenge rent so fixed. 

, Where tbe exproprietary tenant agrees to pay 
a certain amount as rent as agreed in a kabuliat, 
and -the Revenue Court enters that amount as 
r^nt of the holding as stated in the kabuliat in a 
suit against bim for arrears of rent, be cannot 
challenge the rent so fixed by the Revenue Court. 
It is the duty of the Revenue Court to fix a 

absence of evidence to the con- 
tcary it should be presumed that the Court did 

the rent: 1920 All 143. Dist. [P 924 C 1] 

i-S. B. L. Gaur — for Appellants. 

Tj. Aggarxoala — for Respondent. 

•Judgment. — This is a second api>eal 
arising out of a suit for the recovery 
bf arrears of rent for an agricultural 
holding. The suit was decreed and the 
defendants are appellants before me, 
X\i the year 1919 the defendants who 
were zamindars mortgaged their pro- 
prietary rights and became ex-proprie- 
tar>' tenants of a certain area of sir, 
i. e., the area in suit. .An application 
was apparently made by the mortga- 
o-ee to the Revenue Court to fix the 
rent according to an agreement 'into 
which the parties had entered. Tliat 
agreement was evidenced by a kabu- 
Uyat executed by the defendants. The 
Court wrote an order saying that the 
nature of the tenancy should be 
changed and the rent should be en- 
tered in accordance with the kabuliat. 


After 1919 the defendants continued to 
pay rent at the rate ’fixed, .i. e., at 
the rate of Rs. 96 a year. Then the 
suit was instituted which has given 
rise to this appeal. The defendants in 
the written statement did not raise the 
plea that they were not bound to pay 
rent at the rate fixed but they said 
that they had discharged their liabi- 
lity by making certain payments. A 
decree was passed against them. They 
then made an application for review 
of judgment upon the ground that cer- 
tain legal points had been overlooked. 
This application for review was allow- 
ed. There was an appeal against the 
order allowing it, but that appeal was 
dismissed upon the ground that no ap- 
peal was competent. The Assistant Col- 
lector then proceeded to try the suit 
anew and dismissed it. 

In appeal to the lower appellate 
Court the suit was decreed. The argu- 
ment of the defendants was that they 
were not bound to pay any rent at 
all for this ex-proprietary holding be- 
cause no rent had been fixed by the 
Revenue Court under the provisions of 
S- 36, Land Revenue Act. The argu- 
ment is merely this that the form of 
the order itself shows that the Court 
which passed the order did not in- 
tend to fix a rent but merely direct- 
ed that the agreement between the 
parties should be given effect to in 
the records. We do not know at all 
whether the Court in 1919 made any 
enquiry into the amount of rent which 
ought to have been fixed under the 
provisions of the Tenancy Act in res- 
pect of the rents of ex-propriotary 
holdings. A most careful enquiry may 
have been made for all we know. It 
is only the final result which was ex- 
pressed in the Court’s order tha/t the 
rent fixed should be the rent to which 
the parties had agreed. It does not 
necessarily follow because the parties 
agreed that a certain rent should be 
paid that therefore that could not pos- 
sibly have been the rent which the 
Court itself would ha\’e fixed. 

Learr-ed coun-^el for the appellants 
has relied on 1920 All 143 (1). It ap- 
pears to me that that case is autho- 
rity against him. In that case when the 
parties appeared before the Revenue 
Court the ex-proprietary tenant told 
the Court that he was willing to pay 
a certain rent and the Court accord- 
ingly directed that that was the rent 
to be fixed upon the holding. In that 
case It appears that the record of the 

1. Har Prasad v. Khazan, 1920 All 143=s7~rn 
411=18 A L J634. 0/ i O 



92^ Allahabad 


Ganga Saran V, Mt. Sirtaji Kuer (Sulaiman, 0. J.) 19S^ 


proceedings was before the Courts who 
were dealing with the suit for arrears 
of rent and there was nothing upon 
that record to show that there was 
any other enquiry made by the officer 
who fixed the rent. Even then it was 
held that the rent having been fixed 
by the Revenue Court, it was not open 
to the tenant in a subsequent suit for 
arrears of rent to say he was not li- 
able for i>ayment upon the ground that 
the rent was in excess of that which 
should have been fixed under the pro- 
visions of the Tenancy Act. 

The reason why the appellants are 
relying upon the ruling which I have 
mentioned is that the learned Judges 
have said that there was a cle^r or- 
der fixing the rent and that it was 
a mere order saying that as the par- 
ties had agreed upon a rent, that rent 
should be recorded. The argument is 
based on the assumption that the 
Court would have held, if the order 
had been an order of that 

kind, that it was not a good 

order. It does not seem to me that 
this is at all a necessary inference. It 
was the duty of the Revenue Court 
in this case to fix the rent and in 
the absence of evidence to the con- 
trar^'^ we must presume that the Court 
did fix the rent. There is nothing in 
the form of the order which would 
lead to the conclusion that the Court 
failed to do its duty or to go into 
the question of what rent be fixed. I 
have no doubt that the Revenue Court 
did in the year 1919 fix the rent at 
Rs. 96 a year and "that is the end 
of the matter. 

Evidence was adduced in the Court 
below to show that the rent which 
should have been fixed in accordance 
with the terms of the Tenancy Act 
was about Rs. 55 a year. This con- 
clusion was reached on the basis 
of the rents for the year 1337 hash, 
i. e.. ,1930. We cannot say what tne 
conditions were in the year 1919 and 
it docs not follow tliat tiie rent m 
1919 would have been Rs. 55 a year. 
In any case however as the rent was 
fixed rightly or wrongly, there is no- 
thing more to be said. The appeal is 
dismissed with costs. 

B Appeal dismissed. 
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Sulaiman, O. J. and Bennbt, J. 

Ganga Saran Singh and another — 
Plaintiffs — Appellants. 

V. 

Mt. Sirtaji Kuer and another — Defen- 
dant and Plaintiff — Respondents. 

Second Appeal No. 1378 of 1931» 
Decided on 1st August 1935, from deci- 
sion of Sub-Judge, Azamgarh, D/- 29th 
June 1931. 

(a) Hindu Law— Aryasamaj is not a new 
faith distinct from Hinduism— 

{Obiter). — Aryasamaj faith cannot be regarded 
as a new religion entirely distinct from Hindu- 
ism in the same way as Ohristianity or Islam 
would be. [P 925 G ll 

^ (b) Hindu Law— Remarriage— Divesting 
of estate — No presumption that remarriage 
terminates estate held by a widow when re- 
marriage is not under Hindu Widows* Re- 
marriage Act. 

Section 2, Hindu Widows’ Remarriage Act 
does not apply to the case of those widows who 
are not bound to take advantage of the provi- 
sions. In such a case the burden would be ott 
the party who alleges that there was some well- 
settled rule of law which divested the widow of 
her estate and such party must establish , a' , 
particular incident of the custom involving such 
forfeiture, as there could be no presumption 
from the mere fact that remarriage is allowed : 
that there was necessarily a termination of tho . 
estates held by the widow. IP 925 0 1 } 

Where, a widow has validly remarried 
not according to the faith to which she be- 
longed, but according to the Aryasamaj fal^ 
which she adopted, according to which remayi , 
riage is perfectly valid it is incumbent on the re- 
versioners in these circumstances to show thak 
among Aryasamajists there is a rule or custoipaj* 
law that a Hindu widow remarrying loses her 
husband’s estate. In the absence of such proM 
she has not lost her estate merely because she, 
has remarried under the Aryasamaj Rule whwrtv; 
permits remarriages: 193i All &i7. Foil. ; 35 .. 
Ml^66,Dist. CP 925 0 1, 2} . 

Shiva Prasad Sinlia — for Appellants.;-^ 

Basudeva Mukerji — for Respondents.’;' 

Sulaiman, C. J. — This is an appeal by 
the plaintiffs reversioners arising omt 
suit brought for possession of the pro- 
perty in the hands of Mt. Sirtaji, who 
had been a widow of their collateral. 
The plaintiffs’ case was that Mt. Sirtaji 
had remarried and had forfeited the 
estate of her husband which has now 
vested in 'them. Mt. Sirtaji denied that 
she had remarried, but it is now found; 
definitely by the lower appellate Court 
that she had not been unchaste during 
the lifetime of her husband and ‘has in; 
fact remarried according to the Arya- 
samajic faith after the death of her 
husband. The learned Judge however 
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took the view that the Sanatandharama 
is absolutely different from the Arya- 
^maj religion and that the latter is 
in fact a ne\y religion, ai\d applied 
the analogy of the case of a Hindu 
^viCiOw becoming n Muslim or a Chris- 
tian and then remarrying and not for- 
feiiir.g her estate. In appeal it is con- 
tended before us that Aryasamaj is not 
a new religion, but is a sect of Hindu- 
ism. It is not necessary for us to decide 
this point finally; but prima facie it 
would seem to appear that Aryasamaj 
faith cann<'t be regarded as a new re- 
ligion entirely distinct from Hinduism 
in the same way as Christianity or 
Islam would be. 

It is not denied that according to the 
Aryasamaj faith remarriage is perfectly 
permissible. There was however no evi- 
dence led on the question whether re- 
marriage among Aryasamajists involved 
a forfeiture of the Hindu widows’ es- 
tate or not, and there is accordingly no 
finding by the lower appellate Court on 
this point. It has been held by the 
Full Bench of this Court in 1932 A L J 
‘941 (1), that S. 2, Hindu Widows’ Re- 
marriage Act (15 of 1856) does not 
apply to the case of those widows who 
are not bound to take advantage of the 
precisions of that Act, but can remarry 
independently of such provisions. In 
such a case it was laid dowTi that the 
burden would be on the party who 
alleges that there was some well-settled 
ffule of law which divested the widow 
of her estate and that such party must 
establish a particular incident of the 
custom involving such forfeiture, as 
there could be no presumption from 
the mere fact that remarriage is al- 
lowed tliat there was necessarily a ter- 
mination of the estate held by the 

V, widow. 

•'i If the defendant had not remarried 
• ibut had merely become uncliaste, it 
cannot be disputed that she would not 
have lost her estate. It is equally clear 
that from the point of view of the 
Sanatan-dharmics the remarriage being 
invalid there has been no valid mar- 
riage at all and she is practically in 
th<r position of an unchaste woman. 
Even from this point of view she would 
not lose the estate. She has validly 
remarried not according to the faith 
to which the plaintiffs belong, but ac- 
cordin:; lo the faith which she adopted 
according to which remarriage is per- 
fectly valid. It seems to us that it was 
incumbent on the plaintiff's in these 
circumstances to show tliat among 

i^Bh^la Umar v. Kauailla, 1982 All 617=140 10 
*031=1982 .t L J 941 (PB). 


Aryasamajists there is a rule or custo- 
mary law that a Hindu widow remarry- 
ing loses her husband’s estate. In the 
absence of such proof we must hold 
that the defendant has not lost her 
estate merely because she has re- 
married under the Aj^asamaj rule which 
I>ermits such remarriages. The case in 
35 All 466 (2) is not in point as we 
are not assuming that she has been 
converted into an entirely distinct re- 
ligion. 

Lastly the learned advocate for the 
appellants urges "before us that an op- 
portunity should be given to his clients 
to produce evidence to show that there 
is such a rule of forfeiture among the 
Aryasamajists. It was si>ecifically al- 
leged by the plaintiff’s in 'their plaint 
th\t the widow had on account of such 
remarriage forfeited her estate, and the 
learned Munsif framed an issue, whe- 
ther the defendant had remarried, and 
how did it affect the case? The plain- 
tiffs however did not produce any evi- 
dence on this alleged custom, nor was 
the point urged before the lower ap- 
pellate Court. We do not therefore 
think that in the circumstances it 
would be fair to the defendant to al- 
low the plaintiffs an opportunity at tliis 
late stage to produce fresh evidence 
cn this point. They had an opportunity 
of which they have not availed them- 
selves. We accordingly dismiss this ap- 
peal with costs. 


B.D. Appeal dismissed. 


2. Abdul Aziz Khan v. Nirma, (1913) 36 All 466= 
20 I 0 335=11 A L J 678. 
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CoiililSTEB, J. 

Bhujharat and others — Applicants. 

V. 

Emperor — Opposite Party, 

Criminal Revn. No. 445 of 1935, Deci- 
ded on 6th August 1935 from order of 
Sess. Judge, Basti, D/- 23rd March 1935. 

Cattle Trespass Act (1 of 1871), S. 22 — 
Court finding seizure iJ legal— Complainant 
sustaining^ loss — Court is bound to award 
compensation. 


of S. 22 to support the view that compensation 

can only be given to ibe complainant if he actu- 
a ly lays a claim for it in his petition of com- 
plaint. If the Court is of opinion that the 
seizure was illegal and that loss has beeh caused 
to the complainant thereby, it is its duty to 
award compensation for such lo.«*8 to the com- 
plainant: 1923 Pat 292 and 1930 2^ an 149 
frovi ; 19-28 Mad 369, Foil. fp 926 C l] 
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Saila Nath Muherji and Shri Ham . — 
for Applicants. 

Govt, Advocate — for the Crown. 
Judgment. — The 19 applicants have 
been convicted under Section 147 
and 5 of tliem have been order- 
ed under Section 22 of the Cattle 
Trespass Act^ to pay compensation of 
Rs. 5 each to the complainant. The 
applicants appealed to the Additional 
Sessions Judge and the result was that 
some of the sentences under S. 147, 
Penal Code, were reduced and the 
amount of compensation to be paid by 
applicants Nos. 1 to 5 was reduced 
from Rs. 20 each to Rs. 5 each. The 
only point which arises for determina- 
tion in this re\'ision is whether com- 
pensation under S. 22, Cattle Trepass 
Act, can legally be awarded when it 
is not claimed. This is the point which 
has been argued before me. In 72 I C 
71 (1). a learned Judge of the Patna 
High Court, held that a Court is not jus- 
litied in awarding compensation under 
S. 22, where such compensation has 
not been claimed in the petition of 
complaint. In 121 I C 665 (2), a learned 
Tudge of the Judicial Commissioners’ 
Court at Nagpur has expressed a 
similar view. No reasons are given for 
this decision in either of the above two 
cases; it is merely laid do^vn tliat if a 
complainant does not claim compensa- 
tion, he cannot be compensated. 

The Patna case has been dissented 
from by the Madras High Court in 
1928 Mad 369 (3), where it was held 
that there is no restriction in the Act 
that the Court cannot award compen- 
sation unless it is claimed in the com- 
plaint. There is, so far as I can see,' 
nothing whatsoever in the language ot 
S. 22 Cattle Trespass Act, to support 
the view that compensation can only be 
given lo the complainant if he actually 
lays a claim for it in his petition of 
complaint. What the section ^ys is: 

If tbe seiisure be adjudged illegal* the Mag^ 
trate shall award to the complainant, for the 
loss caused by the seizure and detention, reason* 


able compensation , t a 

The only meaning which I can 
into these words is that if the Court 
is of opinion that the seizure was 
illegal and tltat loss lias been caused 

to the complainant thereby it is its duty 

to award compensation for such loss 
to the complainant. It lias been found 
in the present case that the 
iTBaijoatb Sahai v. Emperor. 19^3 Pat 292=72 
1 C 71=24 Or L J 311=4 P ^ T 231. 

2. Ramdularey v. Manohar. 19-30 ^ag 149— 121 
I C 666=31 Cr li J 278=26 N L R 168. 

3 Kolandai Cbetty v. Perumal Kavundan, 1928 
Mad 869=108 I C 80=29 Or L J 325. 


plainant did suffer a loss. In myopinioni 
the award of compensation in this case 
was not illegal and was in accordance 
with the provisions of S. 22, Cattle 
Trespass Act. This application is ac- 
cordingly dismissed. 

B.D. Application dismissed. 
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Harries, J. 

Shri Ham — Applicant/, 

V. 

Emperor — Opposite Party. 

Criminal Ref. No. 332 of 1935, Deci- 
ded on 9th July 1935, by Addl. Sess^ 
Judge, Agra, D/- 11th April 1935. 

(a) Criminal P.C.(1S98). S. 133— Nuisance 
— Latrine in private compound — S. 133 is not 
applicable. 

Nuisance contemplated in S. 133 is a nuisance 
in any way, river or channel which is or may be 
lawfully used by tbe public or which is in pub- 
lic place. Where therefore a latrine has been 
constructed upon the applicant's own land, that 
is in a private place the provisions of S. 133 can • 
have no application : 1928 All 128, Foil. 

[P 927 O Ij . 

(b) Criminal P.C. (1898), S. 133— Nuisance 
— Nuisance not in existence but only tl 
potential — S. 133 is not applicable. 

Section 133 can have no application to some 
thing which may become a nuisance, that is tp . 
a potential nuisance, but applies only where tha.. 
nuisance is in existence in a way, river de 
channel which is or may be lawfully used by 
the public and which is in existence in a public 
place. tP 927.0 y. 

(c) Nuisance — Latrine becoming a nui^ 
sance — Order should be to stop tbe nuisance 
rather than to demolish tbe construction. . , 

Where a latrine has been completed and is a 
nuisance the owner should be directed to remove 
the nuisance and to prevent tbe user of t^e 
latrine amounting to a nuisance rather than tp 
demolish the building which is being so used; ^ 

1928 All 128, Foil. LP 927 O 21.. . 

B. S. Darbari — for Applicant. i.J • . 

Asst. Govt. Advocate — for the Crown.*. ; .* • 

% 

Judgment. — This is a reference by* 
the learned Additional Sessions Judg;p 
of the Agra District recommending that 
an order passed by a learned Magis- 
trate under S. 133, Criminal P. C_., 
ordering the applicant to demolish the 
whole of a latrine within three days , 
from the receipt of notice be set aside 
on the ground that the order of the 
Court below was made without jurisdic- 
tion and is illegal. The facts tl^ 
case shortly are that at the time in 
question the applicant was buil<Rng a • 
latrine upon his own land and it ap- \ 
pears that the authorities were afraid 
that such a latrine when completed and 
in use would amount to a nuisance. 
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Consequently upon information re- 
ceived, the learned Magistrate com- 
menced proceedings against the appli- 
cant under S. 133, Criminal P. C., and 
in due course an order was passed re- 
quiring the applicant to remove the 
nuisance by demolishing the whole of 
the latrine and closing the door within 
ten days. 

In my judgment this order is clearly 
illegal and must be set aside. S. 133, 
Criminal P. C., provides tliat whenever 
a District Magistrate, a Sub-divisional 
Magistrate or a Magistrate of the 1st 
Class considers, on receiving a police 
report or other information and on tak- 
ing such evidence (if any) as he thinks 
fit that any unlawful obstruction or 
nuisance should be removed from any 
way, river or channel which is or may 
be lawfully used by the public or from 
any public place, such Magistrate may 
make a conditional order requiring the 
person causing such nuisance within a 
time to be fixed in the order to remove 
such obstruction or nuisance, etc. 
When this conditional order has been 
made the person alleged to be guilty 
t>f creating the nuisance is entitled to 
• be heard, but the order can be made 
absolute in certain circumstances under 

‘the provisions of S. 137. Criminal P. C. 
'In the present case the learned Magis- 
trate following the provisions of the 
Code made this conditional order, 
passed against the applicant, absolute. 

It is to be observed in the first 

* place that the nuisance contemplated 
•in S. 133, Criminal P. C., is a nuisance 
in any way, river or channel which is 
or may be lawfully used by the public 
orwhich is in a public place. The latrine 

i in question was being constructed upon 

•the applicant’s own land, that is, in 
a.'privatc pUicc and that being so. the 

• provisions of this section can have no 
application. This has been expressly 
held in a case decided by a single 
Judge of this Court, namely the case 
in 26 A 1- J 86 (1). Further, the latrine 
was in course of construction and being 
so it might be regarded as a potential 
iiuisancc, but it could not at the date 
of these proceedings be an actual nui- 
sance, In my judgment, S. 133. Crimi- 
nal P. C., can have no application to 
something which may become a nui- 
sance lluit is a potential nuisance, 
but applies only where the nuisance 
is ill existence in a way, river or chan- 
nel which is or may he lawfully used 
by the public and which is in existence 
in a public place. For this reason also 

1 Gouri Shanker v. Sri Krishna, 1928 All 128= 

107 I C 242=29 Cr L J 283=26 A L J 86. 


the order of the learned Magistrate 
is clearly contrary to law. 

Even if this latrine had been com- 
pleted and that its mode by the user 
constituted a nuisance it would still 
be improper to order the demolition 
of the building. In such a case the pro- 
per order would be to direct the owner 
to take such steps as would result in 
the user of the latrine ceasing to be a 
nuisance to the public. In short, where, 
a latrine has been completed and is ai 
nuisance the owner should be directed! 
to remove the nuisance and to prevent ' 
the user of the latrine amounting to a 
nuisance rather than to demolish the 
building which is being so used. This 
is the view taken by this Court in 
1928 All 128 (1), cited above and with 
that view I agree. In the result, there- 
force, I accept the reference of the 
learned Additional Sessions Judge and 
direct that both the conditional and 
the final orders of the learned Magis- 
trate in this case be set aside. 

B.D. Order accordingly. 

A. 1. R. 1935 Allahabad 927 

Allsop, J. 

Mt. Kishan Dei and others — Defen- 
dants — Appellants. 

V. 

Mangal Sen — Plaintift' — Respondent. 

Second Appeal No. 728 of 1933, Deci- 
ded on 1st April 1935, from decree of 
Sub Judge, Agra, D/- 1st February 1933. 

Restitution of Conjugal Rights — Hindu 
husband marrying second wife — No suffi- 
cient reason to live separate. 

The husband is entitled to marry more than 
once under the Hindu law, and the second mar- 
riage would not be a ground for his previous 
wife’s refusing to live with him. [P 928 O 1} 

Mahboob Alam — for Appellants. 

B. S. Varbari — for Respondent. 

Judgment. — ;This appeal arises out of 
a suit for restitution of conjugal rights 
in which a decree was passed in favour 
of the plaintiff. The parties arc both 
very young. The wife. i. e., the appel- 
lant left her husband and instituted 
proceedings for maintenance under sec- 
tion 488, Criminal P. C. She obtained 
an order from a Magistrate for main- 
tenance at the rate of Rs. 10 a month 
on 14th July 1931. An application for re- 
vision in t he Court of the Sessions Jud<^e 
was dismissed on 22nd September 1931. 
In the meanwhile, on the 15th of Sep- 
tember the husband had instituted the 
suit which has given rise to this appeal 

The only defence to the suit was 
tn^t x\\Q husband liad been guilty of 
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cruelty. The leamied. Judge of the trial 
Court came to the conclusion that he 
had been so guilty and dismissed the 
suit. On the other hand, in the appel- 
late Court it was found that no real 
cruelty had been established. The learn- 
ed Judge came to the conclusion that the 
whole trouble was due to the fact that 
the husband had married a second wife. 
As he very rightly said, the husband 
was entitled to do this under the Hindu 
law. and the marriage would not be a 
ground for his previous wife’s refusing 
to live with him. It appeared that she 
■maintained that when she went to live 
with her husband, he being only about 
13 or 14 years of age, she found that 
he was carrying on an intrigue ■Nvith 
another woman who used to visit his 
house. Considering the age of the boy 
and the fact that he was apparently liv- 
ing with his parents at that time I 
•consider tliat the learned Judge was 
quite right in disbelieving the story. 
The defendant said tliat she was 
beaten, but, as I liave already said, 
the learned Judge disbelieved her state- 
merut. As it has been found as a fact 
that there was no legal cruelty there is 
really no force in this appeal. 

It has been argued that the husband 
accused his wife of unchastity, but the 
only evidence appears to be that of a 
person who declares that there was a 
panchayat in which the plaintiff and 'his 
father were fined because they could 
not establish an imputation of this kind 
which they had made. I do not think 
that a charge of this nature made as it 
were in defence would be a^ sufficient 
ground for refusing to pass a decree for 
restitution of conjugal rights. In my 
opinion there is no force in tliis appeal 
and I dismiss it with costs. Leave to 
appeal under the Letters Patent is re- 

iused. 

Order accordingly. 

A. 1. R 1935 Allahabad 928 

Bennet, J. 

Sri Kishen — Appellant. 

V. 

Opposite Party. 

Criminal Appeal No. 203 of 1935, de- 
cided on 29th July 1935 from order of 
Sessions Judge, Allahabad, D/- 26th 
February 1935. 

(a) Criminal P. C. (1898) S. 297 Mis- 
direction -Judge telling, ‘there » 
to disbelieve a particular Witness evi 

dence by defence— No 

iradicting that witness— No misdirection. 

When a Judge tells the jury that there u 
absolutely no reason to disbelieve certain wit 


nesses as there was no evidence for the defence 
and as the witnesses were not discredited in any 
way by cross-examination, it does not amount 
to misdirection. [P 929 0 1] 

(b) Criminal P. C. (1898), S. 298 (2) — 
Judge not telling jury that they were sole 
Judges of facts on every occasion — Telling 
them at end of charge is sufficient. 

It is not necessary for the Judge on every 
occasion on which he expresses his opinion on 
a point of fact to tell the jury that they are 
sole Judges of question of fact. If ha makes 
that statement quite clearly to the jury at the 
end of his charge, that is sufficient. [P 929 0 2) 

(c) Criminal P C. (1898), S. 297— Charge 
to jury — No evidence for defence — Judge 
discussing evidence for prosecution— Charge 
cannot be called one-sided. 

Under S. 297 the Judge must sum up the evi- 
dence for the prosecution and defence. But 
where there is no evidence for defence, only the 
evidence for the prosecution remains to be sum" 
med up and hence a discussion only of evidence 
for the prosecution, cannot be called a wholly 
one-sided charge. [P 929 C 2) 

K. V. Malaviya—iox Appellant:. 

Government Pleader and Kumuda Pra- 
sad — for the Crown. 

Judgment. — This is a criminal appeal 
on behalf of one Sri Krishen who 'has: 
been convicted by a jury and sentencea’ 
by the learned Sessions Judge of Alla-' 
habad under S. 408, Penal Codei on- 
2 charges to 5 years’ rigorous imprison'-., 
ment and fine of Rs. 500 and. in default 
six months* further rigorous impn^n- 
ment on each charge. The pomts which 
have been taken by learned counsel* 
for the appellant are that there was’ 
misdirection to the juiy. In gro^d 
No. 1 it was alleged that 
did not even tell the jury 
were iudges of evidence and tacts, 
however is admitted to be 
as on the last page of the judgm^t 

the Judge clearly stated to the 

Vou have to judge from the circumstaiw^... 
a J evidence referred to above whether the gulrt , 
□rthe accused is proved beyoud reasons^. 
J .LI. you entertain any reasonable 

doubt'as to’the guilt of 

he is entitled to the beneBt of j 

The case therefore is distingmsbed 
from the ruling relied on by learned 
counsel in 35 Cal 531 (1), as m that . 
ruling it is stated on p. 533; 

He has made no reference to the separate 
function of the jury as the sole judges of fact. 

Learned counsel also alluded to 53 
Cal 372 (2) at p. 376, where the duty 
of a Judge in making a charge to a 
was laid down— —a passage with . 

1 Natabar Ghose v. Emperor, (1908) 35 Cal 681 

’ =7 C L J 599=12 OWN 774=8 Or L J 6. 

2 Khiiiruddin Sonar v. Emperor, 1926 Cal 139 

"= 92^1 O 442=27 Or L J 266=63 Oal 372—42 

C L J 604. 
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which I agree. The particular passages 
which are stated to be objectionable 
are as follows: (a) On p. 57: “There 
is absolutely no reason to disbelieve 
Ram Prasad and Kunjbehari Lai.” Now 
under the Criminal Procedure Code» 
S. 297. it is the duty of the Judge to 
sum up the evidence for the prosecution 
and defence, and in S. 298 (2) it is 
provided: 

The Judge may, if he thinks proper, In the 
course of his summing up. express to the jury 
his opinion upon any question of fact, or upon 
any question of mixed law and fact, relevant to 
the proceeding. 

The point which was in issue was 
whether when money was received from 
the Imperial Bank of India, Allahabad, 
by the Kayastha Pathshala Intermidiate 
College, the money was put in charge 
of the accused who was the accountant 
of the Pathshala or not. Evidence for 
the prosecution that it was put in his 
charge was given by Ram Trasad and 
Kunjbehari Lai. Their evidence is cor- 
roborated by the evidence of Narbada 
Prasad, cashier of the Imperial Bank, 
and Mr. Gokul Chand, late principal, 
and also by certain cash slips. Now, it 
was the duty of the Judge to set out 
the prosecution evidence on this point 
to the Jury and he did so. It was 
his further duty to set out any evi- 
dence on the point tendered by the 
defence and if there was no such evi- 
dence to say so. Teamed counsel ad- 
triits that there is no such evidence. 
There is merely a denial by the ac- 
cused on p. 45 that Ram Prasad and 
Kunjbehari Lai made over these par- 
tteular amounts to him. This denial 
li|i 5 been mentioned by the Judge at 
thfe bottom of p. 58. 

.*■ The Judge therefore was right in 
«i rawing the attention of the jury to the 
^ct that there was no evidence to 
contradict this evidence for the pro- 
secution. It was further the duty of 
the Judge to point out that there was 
nothing shown in cross-examination of 
the witnesses for the prosecution wliich 
would discredit their evidence within 
the meaning of the Evidence Act. I do 
not consider that the Judge meant to 
indicate any more than these points by 
his expression: “There is absolutely no 
reason to disbelieve Ram Prasad and 
Kunjbehari l.al.“ I understand him 
to mean, and I think that the jury 
would understand him to mean, that 
there was no evidence by the defence 
to contradict their evidence on tliis 
point and further that their evidence 
had not been discredited in any way 
by cross-examination. The next pas- 

1935 A/117 & 118 


sage complained of is on p. 58 dealing 
with the same matter and is as follows: 

In addition to the evidence referred to above 
a look at the cash slips Ex. MM, dated 13th 
April 1928 and Ex. NN, dated Srd November 
1928, leaves no doubt that Sri Kishen was the 
sole accountant in charge of the cash in hand, 
and used to keep the money in his charge. 

. ft appears to me that the argument 
m regard to this is similar and 
that the Judge was within his rights 
under S. 298 (2) in expressing his opi- 
nion on this question of fact to the 
jury. Learned counsel suggested that 
the jury might have misunderstood this 
expression of opinion and might have 
thought that they were bound by the 
opinion of the Judge on this point of 
I do not think it was necessary for 
the Judge on every occasion on which 
he expressed his opinion on a point 
of fact to tell the ju^ that they were 
sole judges of questions of fact. He 
did make that statement quite clearly 
"^he jury at the end of his charge 
in the passage which I have already 
quoted. The next point is on p 59 
and is in full: 

If this was true, the accused must have 
noted in the cash book, the amount which re- 
mained with the principal, in the column pro- 
vided for it. This plea is therefore an after- 
thought to shirk the liability for the amounts 
in question. 

I think the Judge was right in giving 
his opinion that the omission to make 
a note m the cash book that a certain 
amount remained with the principal in- 
dicated that the plea that the principal 
retained certain amounts was an after- 
thought. The next point is on p. 62 
and is as follows: 


When the prosecution proved that the am- 
ounts in question came to the hands of the 
accused and that he failed to account for It or 
deposit it in the Post Office or the Imperial 
isank of India, it was not necessary for the pro- 
secution to prove the actual mode of mis-appro- 
priation, because it was best known to the ac- 
cused only what ho did with the amount, and 
the strong inference is that he retained the 
amounts entrusted to him and has failed to ac- 
count for It satisfactorily. This view is sup- 
ported by 8 A L J 88 (3), ^ 

I do not see anything objectionable 
in this exposition of the law The 
next objection taken is that the Judge’s 
charge to the jury is wholly one-sided 
Under S. 297, Criminal P. C., the Judge 
must sum up the evidence for the nro- 
secution and defence. There was no 
evidence for defence. It therefore foL 
low s that only the evidence for the 
prosecution remained to be summed up 
ai^d _^f course it will appear to be a 


C C87=8 A L J 88=11 'or L J 699. 
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discussion only of evidence for the pro- 
secution. The next paragraph states; 

That in view of the defence of the accused the 
learned Judge misdirected the jury 

told them that they were not concerned '^this 

case with the fact that the accused could not 
be expected to have retained large amounts from 
1st July to 28th March 1928, as remarked 

in the auditor’s report Ex. N. j ^ 

The allegation in this ground is a 
misquotation of the judgment. , ihe 
judgment contained 

vei^d commas at the botton of p- 60 

and the top of p- 61, and 

to say : "But we are not 

all those items m this c^se. ^hat 

the Judge meant was that in the report 

of the auditor there were 

that a large number of items had been 

misappropriated. Two o^ly 

items formed the subject of the triah 
The Judge was correct in telling tne 
jury that the question of the othei* 

items was not before them. 

I see no reason to hold tV^t there 
was any misdirection to the jury. As 
^^gards sentence this accused was found 
not guilty by a jury on another charge 
nndarerX-cncc was made by the leam; 
ed Sessions Judge against tliat verdict 
of the jur^' in Crl. Reference No. 79 
r^f 1935 which was allowed on 24th 
Anril 1935 The Bench of this Court 
^;^'that"Tmilar case of cnjmnal breach 
of trust imposed a sentence of three 
vcars’ rigorous imprisonment and direc- 
ted that it should be concurrent with 
the sentence of five years' rigorous 
imprisonment in the Present case. I 
agree with the view of the Bench tlmt 
a sentence of three years’ rigorous im- 
nrisonment for offences of this natu^re 
is suhicient and accordingly I alloiy this 
appeal to the extent that I maintam 
the conviction under S. 408, Fenal 
Code and I reduce the sentences from 
five years' to three years' rigorous im- 

orfsonment on each count concurrenrtly 
prison! f ftne on each count 

oIrs 500 a^fin default of. payment 
months' further rigorous inyrison- 

Lu bythis Court, but was 
Sorrefea^d in view of the fact that 
a sentetot of .imprisonment was run- 

Sentence reduced. 

i3 • L' « 
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Bennet, J. 

Goverdhan — Appellant. 

V. 

Opposite party. 

Criminal Appeal No. 191 of 1935. De- 
cided on 25th July 1935. 


Penal Code (1860). S. 149— Man dying of 
injuries by lathi blows — Several persons at- 
tacking— Whose blow was fatal is immate- 
rial — All are guilty. 

Where a number of men make an attack with 
lathis on certain men and one of those men ia 
killed, all the men making the attack are guilty 
under S. 149 and other sections. It is not a 
matter of importance whose lathi blow actually 
injures the deceased: 1918 All 420 and 1933 All 
628. Bef. CP 931 O 1], 

Saila Nath MuTcerji and Shri Bam 

for Appellant. 

Government Pleader for the Crown. 

Judgment. — This is an appeal by one 
person Goverdhan who has been con- 
victed by the learned Sessions Judge of 
Muttra Mr. Girish Prasad Mathur. un- 
der S. 304, Penal Code, and sentenced 
to four years* rigorous imprisonm^t. 
There were eight accused persons be- 
fore the Sessions Court and the pro^- 
cution evidence was that these eight 
persons and one Gen da who was 
conding came to the fields of Bahon 
and others and stated that they would 
not allow Bahori and others to irrigate 
their fields from the canal, but that the 
accused would use the canal wat^ for 
their own use. Abuse followed and the 
accused party attacked Bahon and the 
men with him with latihis. The^ rnen 
were Debi Ram, Harey and Lodhi. in- 
juries were caused on all these persons- 
and Bahori fell down severely injured 
on his head and died three days later 
in hospital. His injuries were . fractuims 
of the skull. On the other persons tihe 
Civil Surgeon found injuries as folloiys; 
Kaiey, 2 simple injuries. 

Lodhi, 3 simple injuries. 

Debi Ram. 4 simple injuries. 

All these injuries were caused by 
lathi blows. The evidence of these per- 
sons Debi Ram, Karey and Lo^i is 
that the eight accused before the S^r 
sions Court and the absconder G^^ 
attacked them and beat them. Thj.? 
story also appears in 
which was made by P^bi 
panied by Laklii and others 
counsel dwells on a report at j>, 4- 
made by Genda who was absconding, 
but as Genda is not a witness for ^^e 
defence it is difficult to how te 

report is evidence before the Court. 
It is merely a hearsay statement as it 
is a statement by a person not caUed 
as a witness. In the first report it was 

^^Al^the said persons attacked us with lathis 
and Goverdhan and Genda struck my father 
Bahori with lathis on his head and all the per- 
sons assaulted us. 

This statement is also given in 
dence. The lower Court considers that 
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only Gov^rdhan and Genda can be held 
iiesponsiblc for the attack on Bahori 
because they were the particular per- 
sons who are stated to have struck 
lathi blows^ on his head. As a m a tter 
of law I think this is incorrect. Where 
a number of men make an attack with 
lathis on certain men and one of those 
men is killed all the men making the 
attack are guilty under S. 149, Penal 
Code, and other sections. It is not a 
matter of importance whose lathi blow 
actually injures the deceased. I may 
refer to a ruling of a Bench of this 
Court reported in 40 All 686 (1), over- 
ruling the law as laid down by a learn- 
ed Single Judge of this Court in 40 All 
103 (2). I may also refer to a more 
recent ruling reported in 1933 A L J 
1292 (3), by a Bench of this Court 
where it was stated on p. 1297: 

In our judgment the view that S 34 applied 
only where a criminal act was done by several 
persons, o£ whom the accused charged there- 
under was one. and not where the act was done 
by persons other than the latter is not a correct 
vievy. We are of opinion that S. 34, Penal Code 
would be applicable equally to those cases in 
which the criminal act done in furtherance of 
a common intention of several persons is the 
act of a single individual. 

These are cases where the number 
is less than five. In the present case 
we are dealing with more than five 
persons and therefore S. 149, Penal 
Code, would also apply. The lower 
Court has also given some reasons as 
to why it considered that it was im- 
probable that Goverdhan should have 
collected such a mob to prevent Bahori 
from irrigating his fields. As ihere 
were four persons injured in the party 
of IBahori it does not appear to me 
at all improbable that nine persons 
were in the attacking party. In this 
view of the case I do not find that 
any portion of the evidence of the •wit- 
nesses for the assault is discredited' 
and accordingly no question of that 
nature arises. As regards the convic- 
tion of Goverdhan it appears to me 
tiiat the conviction is correct and 
the sentence of four years’ rigorous 
imprisonment is certainly not severe. 

I disrhiss this appeal and direct that 
Goverdhan should surrender to his bail 
to undergo the remaining part of his 
sentence. 

B.D. _ Appeal dismissed. 

i, Emperor v. CluJivb. All 420=47 I C 805^ 

’ 19 Cr h J 953=40 All 686=16 A L J 731. 
o Emperor v. Chandan Singh, 1918 All 209=43 
"l C 438=10 Cr L J 150=10 All 103=16 A L J 
11 , 

3 Irshadulla Khan v. Emperor, 1933 All 523= 

' 1933 Cr C 863=146 I O 264=31 Cr L J 1234= 
*65 411 607 = 1933 A L J 1292. 
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Harries and Collister, JJ. 

Emperor 

v. 

Bhaggan and others — Accused. 

Criminal Appeal No. 83 of 1935, Deci- 
ded on 20th July 1935, from order of 
Addl. Sess. Judge, Ghazipur, D/- 30bh 
October 1934. 

Criminal Force— Whether can be used— 
Rumour that Mahomedans were killing cow 

Hindus feeling enraged — Hindus are not 
entitled to prevent their feelings being hurt 
by resorting to violence. 

^ There is no provision of law whatsoever which 
gives any person or body of person a right to use 
force and violence to prevent their feelings beinc 
wounded by an illegal act. 

The mere fact that a rumour is spread to the 

effect that certain Mahomedans are intending to 
sacrifice a cow at some spot, the Hindus do not 
have a right to collect with lathis and take the 
law into their own hands. [P 933 c 2 ] 

Govt. Advocate — for the Crown. 

K. D. Malaviya^ K.. N. Gupta^ M.adan 
Mohan Lai and Shri Prahlad Kumar— 
for Accused. 


Judgment. — Forty-sev^en persons were 

trial before a Magistrate 
ot Ghazipur on charges under Ss. 145 
and 152, Penal Code. The trial Court 
convicted 18 of the accused under the 
above-named sections and sentenced 
each of them to undergo one year’s 
rigorous imprisonment on each count, 
the sentences to be concurrent. The 
rest were acquitted. The 18 persons 
who were convicted appealed to the 
i^ssions Judge and the latter allowed 
the appeals of eleven of them. As re- 
gards the remaining seven he altered 
the conviction to one under S. 151 
Penal Code, and reduced the sentences 

rigorous imprisonment, 
ihe Local Government have appeal- 
ed against the acquittal of these 18 
persons under Ss. 145 and 151, Penal 
Code, and have also filed an appli- 
CiUion in revision praying that in the 
alternative the sentences which have 

^en inflicted upon 7 of the accused 
be enhanced. 

Notice has not been served on res- 
pondent No. 11, Mulchand, and so his 
case IS not before us. The facts of the 
case — about which there is little dis- 

^5 briefly stated as follows- 

^ before this occurrence 

a Musalman weaver, by name Gharib^ 
dreamt that a martyr was burried aV a 
certain spot within the confines of th^ 
village of Kusmi Khurd on the southern 

app^rf to" 

appears to have created a sensation 
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in the neighbourhood and people soon 
began to say and believe that the spi- 
rit" of the martyr had the power of 
performing miracles, and after a while 
a tomb was erected at that place ^^d 
a bamboo fencing was put up round 
it. Thereafter, on Thursday of each 
week, Gharib lighted a lamp at the 
tomb and a crowd of people would 
assemble there, mostly Hindus of the 
lower classes and many of them women. 
One day a report got about that some 
Hindu women had been molested at 
the tomb by certain Mussulmans and 
this created resentment in the minds 
of many Hindus. On 25th April 19^ 
someone or other pulled dowri 
bamboo fencing which was round the 
tomb and there can be little doubt 
tliat this was done by Hindus. There 
is also reason to suppose that the Hm- 
dus decided to boycott the tomb. Any- 
way on the follo^\dng day, i. .e., 26th 
April, a chaukidar named Qasinri Sliah 
and a man named Muhammad raiyaz, 
who is said to be the nephew of a 
retired police officer, took steps to en- 
sure that both Hindus and Musulm^ 
should continue to assenible at the 
tomb on each Thursday of the twek 
as heretofore. These two imaginative 
mischief-makers broadest a message 
to the effect that only Hindus who 
failed to attend at the tomb on 3rd 
May would be deemed to have eaten 
beef and that any Mussuli^s who 

likewise defaulted would be 
have eaten pork; and at the same time 
a rumour was spread to the effect tlmt 
on that date a cow would be sacri- 
ficed at the tomb. 

Meanwhile, on 1st May a ce^m 
chaukidar made a report at the Nand 
gani police station that there was a 

likelihood of trouble occurring betwe^ 
Hindus and Mohamed^s at this tomb. 
The Superintendent of Police was in- 
formed and he forthwith suspended 
Qasim Shah and , initiated ^oceedmg 
urxder S. 107, Criminal P. C., agmnsx 

Mohammad Faiyaz. The 

of Police also had a consultation witn 

?he Di^rict Magistmte, 
of which Mr. Niblett, 
sional Magistrate, 

present on the spot on 3 rd May. Mn 

Niblett went to ‘^Mav 

Station on the evenmg of 2nd May 

but Sub-Inspector, 

Khan told him that 'he not t^k 

there was likely to be any really sen- 
ous trouble. However by way of pre- 
caution Mr. Niblett gave Mutemmad 
Ismail Khan a notice under S. 144 which 
the latter was to utilise in case oi 


necessity; and he then left the polioe> 
station, saying that he would_ retum 
at 3 p. m., the next day, which was 
the time at which people were in the 
habit of collecting at the tomb. Mean- 
while the Superintendent of Police re- 
ceived information from a constable of 
Benares which seemed to lend some 
gravity to the situation and accord- 
ingly he sent five mounted police to 
Nandganj and sent word to Moham- 
mad Ismail Khan to be present at 
Kusmi Khurd on the morning of 3rd 
May, informing him at the same time 
that the Sub-Divisional Magistrate 
would also be there. On the morning 
of 3rd May Abdul Karim, the Sub- 
Inspector in charge of the neighbour- 
ing police station of Shadiabad, came 
to Nandganj at the invitation of Mo- 
hammad Ismail Khan and brought two 
constables with him. Mohammad Is- 
mail Khan sent his second officer Ka- 
shi Prasad and two constables to Kus- 
mi Khurd and he deputed a third con- 
stable to try and stop people from 
approaching that village. At about T1 
a. m., a report was received that a 
crowd of Hindus had collected on the 
north side of the river and accord- 
ingly Mohammad Ismail Khan and Ab- 
dul Karim went and collected Kashi 
Prasad and the three of them crossed 
the river — ^which in fact is only a 
stream — and reasoned \vith tl^ crowd. 
Members of the crowd told the police 
officers that they had heard that a 
cow was to be sacrificed at the tomb; 
but the police officers assured them 
that there was no truth in the report 
and ultimately the crowd was induced 
to go back. It is alleged that this 
was the first occasion on which the 
police officials came to know that there 
was any rumour abroad that a cow 
was to be sacrificed. 

At about 2 p. m.. a very much 
larger crowd of Hindus collected in 
the open ground on the south of the 
Karari river and began to approach 
Kusmi Khurd. The crowd was m an 
angry mood and members of it were 
shouting “maro, jan lenge aur jan 
denge; loot-lo.** The police tried to 
reason with the crowd, but they found 
themselves up against a much more 
difficult proposition than in the morn- 
ing. The mob was in no mood to listen 
to reason or argument and Sub-Ins- 
pector, Abdul Karim, states that a man 
attacked him with a spear, but he was 
able to ward off the blow. Sub-Inspec- 
tor Mohammad Ismail Khan, there- 
upon ordered the mob to disper^ ana 
he says that he warned them that ne 
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his order was not obey- 
ed. This had no effect and so Sub- 
Inspector, Mohammad Ismail Khan or- 
dered some of his men to fire and he 
himself fired a couple of shots with 
ms revolver, presumably in the air, 
since no one apparently was hit, al- 
though he says that the front rank 
of the crowd was only five or six yards 
away. Whether any other shots were 
fired on that occasion bv the police 
is not clear,* but probably they were 
not. As a result of the two ishots which 
the Sub-Inspector fired the crowd fell 
back to some distance, but they took 
courage when some of their members 
said that the ix)lice had only blank 
cartridges. Meanwhile. Mr. Niblett ar- 
rived on the scene at about 3 p. m. 
He had first gone to the police station, 
but had hurried thence to the scene 
of occurrence on learning that- the Sub- 
Inspector was already there. Sub-Ins- 
pector, Mohammad Ismail Khan, re- 
ported the situation to him and Mr. 
Niblett directed him to disperse the 
crowd again and to make arrests and 
if necessary to fire into the crowd. 
Thereupon the police advanced to- 
wards the crowd and arrested one man, 
but they were met with brick- 
bats and the crowd actually 
stood up to the police with 
lathis. ^ Seeing this, Mr. Niblett gave 
a definite order to fire. This was obeyed 
and in all twenty eight shots were fired. 
It does not appear that any one 
was hit, but anyway the firing had 
the desired effect and the mob dis- 
persed many of the rioters running to 
the neighbouring village of Sarkatha. 
.These were pursued by the police and 
a large number of persons were ar- 
rested with lathis in their hands in 
the village of Sarkatha. 

The defence of most of the accused 
Wai in the nature of an alibi except 
that one or two of them alleged enmi- 
ty with the police officials. 

The learned Sessions Judge was of 
opinion that the only possible clause 
of S. 141, Penal Code, under which 
the case might fall was Cl. (5); but 
he was of opinion that that clause was 
not applicable by reason of the fact 
that the Mussalmans had no right to 
sacrifice a cow at this mob. The Judge 
•obserxes: 

Tbo I^Iuhamedaus had certainly no right to 
sacrifice any cow at or near a tomb at a place 
open to the public gaze so as to offend the re- 
ligious feelings of the Hindus, and if therefore 
the intention of the crowd was to prevent any 
such sacrifice, it is very doubtful if their object 
would fall within the purview of any of the 
clauses of S. 141, I. P. C. 


It is not necessary for us to re- 
cord a finding as to whether if the 
Mohamedans had in fact intended to 
sacrifice a cow, such act would liave 
been legal or illegal. We will assume 
for purposes of this appeal that it 
would have been an illegal act. After 
having recorded the finding to which 
we have referred above, the learned 
Judge on p, 112 of the paper book 
obsei*ves : 


But the fact remains that a big crowd had 
collected and from a threatening attitude it was 
clear that there was an apprehension of a breach 
of peace. 

On this finding we are imable to 
comprehend how he was able to per- 
suade himself that there was no un- 
lawful assembly. His view apparently 
is that if a rumour is spread to the 
efi'ect that certain Mohamedans are in- 
tending to sacrifice a cow at some 
spot outside the habitation of the vil- 
lage, the Hindus from the surround- 
ing villages have a right to collect ^vith 
lathis and take the law into their osxna 
hands. We are unable to subscribe to 
any such justification of mob law. 
There is no provision of law whatso- 
ever which gives any person or body 
of persons a right to use force and 
violence to prevent their feelings be- 
ing wounded by an illegal act. In the 
present case there is not even the 
mitigating circumstances of the exis- 
tence of or near the spot of a sacri- 
ficial cow or any sign of preparation to 
perform such sacrifice; and even if 
there had been any such preparation, 
it could not be said in extenuation that 
the Hindus had no opportunity to have 
recourse to the authorities, for it is 
in evidence that no less than three 
Sub- In specters were present on the 
spot and later the Sub-Divisional Ma- 
gistrate himself appeared. The learn- 
ed Judge is of opinion that Sub- Ins- 
pector, Mohammad Ismail Khan, plav- 
ed a sinister part in the whole affair; 
but Sub- Inspector, Abdul Karim — 
against whom the learned Judge has 
nothing to say — has deposed as fol- 
lows: 


j-uoto >v}is a crowa oi auuu — iuuu of various 
groups on this side of the river. The crowd was 
armed with lathis and spears and some had 
swords. The three sub-inspectors went forward 
to stop the crowd and began to ‘samjhao’ them 
The crowd however said ‘loot-lo Kusmi aur 
maro .... I again told them that there would 
be no qurbani and told them to go home. For 
about 1* or 2 hours I tried to persuade them in 

they continued to advance and 
came nearly up to the police force. 

His further evidence is corroborat- 
ed by Mr. Niblett, who states: 
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I called out to the sowars who were some 
distance from me ‘giriftar karo’ and at the same 
time I said ‘if these people do not run away, 
fire.' There were at least 300 or 400 people on 
the maidan besides the 100 I have already men- 
tioned. They were all armed with lathis. Some 
sowars arrested one man. But the 100 who 
had proceeded to Sarkatha stood still about 
halfway between Kusmi and Sarkatha and 
showed no signs of dispersing. I called upon the 
sowars to charge them. As they approached the 
crowd picked up clods of earth and other brick- 
bats and threw them at the sowars and when 
the sowars came up, they turned on the sowars 
and checked their charge. I mean that they 
turned on them with their lathis. Seeing that 
the situation had beoome critical, I shouted out 
‘chalao sachcha, chklao goli, ek do gir jawe.' On 
this Ajudhia Pathak, and armed constable, took 
aim and fired at a man who I think was attack- 
ing Mohamed Ismail, S. I. The shot seemed to 
strike him On this the other constables, sowars 
and sub'inspectors started firing. This checked 
the rioters and they turned and fled into 
Sarkatha village. 

From the above evidence and also 
from the evidence of Sub- Inspector, 
Mohammad Ismail Klian, and Sub- 
Inspector, Kashi Pershad — who inci- 
dentally is a Hindu — we find it proved 
that a large crowd of Hindus collected 
with lathis in their hands and at least 
one of them with a spear and that 
they had the unlawful intention of 
using force and violence in order to 
prevent a sacrifice which they supposed 
was about to be performed, and it is 
obvious that such a crowd was an un- 
lawful assembly within the meaning of 
S. 141. When ordered to disperse, the 
crowd opposed the police with force. 

If the charge had been more care- 
fully framed, the case would have 
fallen within no less than three clauses 
of S. 141; but in any case it is mani- 
fest that the charge as framed imder 
S. 145 and also the charge under sec^ 
tion 152 has been fully established. We 
cannot accept the proposition — ^which 
however has been accepted by the lear- 
ned Judge — that members of one com- 
munity can be allowed with impu- 
nity to take their latliis and assemble 
for the purpose of using force and 
violence to prevent the sacrifice of a 
cow, by members of the opposite com- 
munity who had no such intention, at 
a tomb which liad been erected over 
the supposed resting place of the non- 
existent remains of an imaginaiy 
saint, and that such an assembly is 
not unlawful. The assembly would have 
been equally unlawful if the Mohame- 
dans had in fact intended to perform 
such a sacrifice. It would be a waste 
of time to elaborate this matter any 
further. 

The learned Sessions Judge has 
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thought fit to censure Sub-Inspector,^ 
Mohammad Ismail Khan, very severely?' 
and the counsel for the majority oi 
the respondents has also pressed be- 
fore us the alleged misconduct of the 
Sub-Inspector. Apparently the case 
against Mohammad Ismail Khan is that 
the latter knew that there was going 
to be trouble and did not disclose it 
to the Superintendent of Police or the 
Sub-Divisional Magistrate, because he 
wanted it to occur in cft-der that he 
might have an opportunity of fiiiitg 
upon the Hindus. When we put it to 
learned counsel in this way, he said 
tliat he did not wish to go to that 
extent, but there can be no doubt that 
this is what his argument amounted 

a charge is unfounded 
is proved by the fact that apparently 
no one in the crowd was hit and by 
the fact that from among the 18 res- 
pondents Mohammad Ismail Khan has 
only deposed against one. The criti- 
cism which the learned Judge -has le-- 
veiled against this Sub- Inspector was 
irrelevant and in our opinion the stric- 
tures were undeserved. The Judge’ 
makes much of the fact that the Sub- 
Inspector — in obedience to an order 
from his Superintendent of Police — 
left his police station on the morn- 
ing of 3rd May and went to Kusmi 
Khurd without awaiting the arrival of 
the Sub-Divisional Magistrate who was 
due at 3 p. m. The learned Judge 
observes : 

It is true that the Sub-Inspector of Police 
obeyed the Superintendent of Police, but at the 
same time I do not think that he should com- 
pletely ignore his S. B. M. I agree with what 
was stated by Mr. Blunden and which has b^en- 
quoted above. The fact that Sub-Inspector 
Mahomed Ismail Khan wanted to ignore the 
existence of the S. D. M. shows that there was 
something which he did not want to bring td ■ 
the notice of the S. B. M. It is expected thftt 
the S. D. M. would be in the know of thingd' 
going on in his sub-division, specially if beds 
attached to the sub-division for some time. 
Therefore as the S. 1. in this case tried to ignore 
the existence of the S, B. M., his action cannot 
be too severely condemned. I hope and trust 
that this matter will be taken notice of by the 
Bistriot Magistrate and that he will take such 
action as he deems necessary. This action oi 
the S. 1. throws a great doubt on his bona fides. 

We do not know whether the Dis- 
trict Magistrate has thought fit to take 
any action, but we can say that there 
is nothing on this record to justify the 
strictures of the Sessions Judge. The 
utmost that on the evidence before us 
can be said against the Sub- Inspector 
is that he perhaps misjudged the 
strength of local Hindu feeling and 
that he would have been better ad- 
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vised to send a chit to the Sub-Divi- 
sional h^gistrate before leaving his po- 
lice station and proceeding to the spot. 

We now have to consider which, if 
any, of the respondents are liable to 
conviction under Ss. 145 and 152, Pe- 
nal ^ Code, the quantum of evidence 
against most of the respondents is 
slight but this very fact goes to indi- 
cate the bona tides of the witnesses 
and gives strength to the evidence. 
There has been no attemi>t at exag- 
geration on the part of the witnesses 
and no desire to implicate the rioters 
wholesale, and no one appears to have 
displayed any particular animus against 
anyone else. It appears to us that the 
witnesses have for the most part 
honestly named or identified those 
persons whom they saw in the riot 
and in our opinion the restrained and 
cautious evidence of the police offi- 
cials is particularly valuable. 

We will now deal with the respon- 
<lents in detail. (Their Lordships then 
dealt with the case of each ac- 
cused separately). As regards those of 
the respondents whom we have 
found to have been members of this 
oinlawful association all pleaded alibi, 
but we are of opinion that the trial 
Court was right in rejecting their plea. 
They are all residents of villages other 
than Sarkatha and they have not sa- 
tisfactorily established any good rea- 
son for their presence at Sarkatha at 
the time of their arrest. In face of 
the evidence for the prosecution it is 
impossible to accept their plea of ali- 
bi. In the result we dismiss the Gov- 
ernment appeal in respect to Janki, 
Parshad, Sukhdeo, Ramrup, Bhaggan, 
Rajju, Bindeshri, Deo Narain and 
Sahii. We allow the Government ap- 
peal as against Sukhu, Ramai, Dubri, 
Sumer. Sobhit, Budhram, Guthru and 
Babunandan. Wc convict them under 
Ss. 145 and 152, Penal Code, and we 
sentence them to be rigorously im- 
prisoned for si.K months under each 
section the sentences to be concurrent. 
Such of them as have already sened 
a portion of their sentence will now 
serve out the remainder thereof. 

As regards the application for en- 
hancement, wc acquit Bhaggan and 
Ramrup in the exercise of our revi- 
sioral powers. As regards the other 
respondents to this application there 
is no need to pass any order in view 
of our judgment in the criminal appeal 
on behalf of the Local Government. 

Sentence varied. 
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Bennet, J. 

Samuel John and another — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 185 of 1935, De- 
cided on 25th July 1935, from order of 
Sess. Judge, Bareilly, D/- 27th March 
1935. 

Criminal P. C. (1898), S. 237 — Charge 
framed for offence of rape — Conviction uitder 
abetment of rape — Amendment of charge 
unnecessary. 

There are certain cases in which it is not ne- 
cessary to ansend the charge and conviction can 
be made without a charge for the offence of 
which there is a conviction. When a person is 
charged with an offence and the facts are proved 
which reduce it to a minor offence he may be 
convicted of the minor offence though be is not 
charged with it : 1925 All 418 and 1926 All 227, 
Dist. [P 937 O 1] 

When the person charged with an offence of 
rape has been convicted for its abetment with- 
out amendiug the original charge, the convic- 
tion is valid. [P 937 C 1, 2] 

G. S. Pathak and A. Dharam Das — for 
Appellants. 

Government Pleader — for the Crown. 

Judgment. — This is a criminal appeal 
on behalf of two persons and 
their cases have been argued se- 
parately. The trial was by a jury; so 
although learned counsel have each en- 
tered in their grounds of appeal that 
the conviction was against the ■weight 
of evidence on the record that is not 
a ground which can be considered by 
this Court. In addition to this argu- 
ment it has been alleged tliat there 
was misdirection of the jury. In this 
file Laltu Singh has been convicted 
under S. 376, Penal Code, of rape of 
a young girl called Victoria Lazarus 
and Samuel John has been convicted 
of abetment of tliat rape. There was 
a third accused Daniel David who has 
been acquitted. The first argument in 
regard to misdirection is based on a 
portion of the charge to the jury on 
p. 88 as follows: 

If you do not beliove Victoria’s statement, 
made in Court, that the accused Samuel John 
and Daniel David also had raped her, but, if 
you believe her statement, made to the police, 
Ex. R referred to above, you are entitled to find 
these accused or any of them, guilty of abetment 
of the offence of rape. 

The argument of learned counsel is 
that It was a misdirection of the Court 
to tell the jury that they could con- 
vict on her statement to the police 
because a statement to the police of 
a prosecution witness is not evidence. 
It that were the meaning of the pas- 
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sage in question the argument would 
oindoubtedly be correct, but I must 
examine the circumstances of the case 
to understand what the Judge meant 
by this passage and what the jury 
would understand the passage to mean. 
The first report set out three state- 
ments as follows: (1) Laltu raped the 
girl while Samuel John and Daniel Da- 
vid held her. (2) Samuel John raped the 
girl while the other two accused held 
her. (3) Daniel David raped the girl 
while the other two accused held her. 

This report was made on 16th Octo- 
ber 1934. On the same date the Sub- 
Inspector came to the house of the 
girl and took her statement at con- 
siderable length. In her statement she 
details the rape by Laltu with the help 
of Samuel John and Daniel David. She 
then proceeded to say “After Laltu 
accused did the act the accused turn- 
ed me out of the house” and the 
statement proceeds with further de- 
tails. It will be noticed that she omits 
to mention the rape by Samuel John 
and the rape by Daniel David. Her 
statement to the police therefore had 
these two omissions. Now, on p. 78 
of the charge the Court had pointed 
out these omissions and other omis- 
sions and stated: 

It is for you to decide as to whether the dis- 
crepancies or the omissions are material or not 
and these would affect the prosecution case or 
not, or, as to whether she is worthy o£ being 
relied upon or not, and to what extent she is 
worthy oE reliance. 

The Court therefore had put very 
fairly before the jury the fact that 
her statement to the police had cer- 
tain omissions and as a result of those 
omissions the jury could come to a de- 
cision as to whether her evidence be- 
fore the Court should be relied on or 
not and if it were relied on to what 
extent they could act on it. The pas- 
sage coming at the end of the charge 
which was a very long one Avas mere- 
Iv a brief reference to what had been 
said previously in detail. I do not con- 
sider that the Court meant to say or 
that the jury tmderstood the Court 
to say that the juiT could convict cer- 
tain of the accused for abetment ot 
rape on a statement made out ot 
Court. What I think the Court meant 
and wliat I think the jury would un- 
derstand was tliat it was open to tlie 
jury to convict on the first statement 
in the evidence in Court "that Laltu 
raped the girl while Samuel John and 
Daniel David held her. Tliat statement 
was briefly referred to by the J^dge 
as her statement made to the Police. 
What the Judge meant was her state- 
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ment in evidence which was also made 
to the police. The statement being 
made in Court was of course the one 
on which the jury would act. I think 
therefore the objection is merely a ver- 
bal one and that the jury could not 
misunderstand what Avas meant. 

A further objection was taken that 
in the circumstances only two courses 
were open to the jury: (1) to disre- 
gard the omission and accept her evi- 
dence in full, and (2) to treat Victoria 
as a Avitness unAvorthy of credit. Coim- 
sel argues that this is the intention 
of S. 162, Criminal P. C. That sec- 
tion says that the statement to the 
police may be used to contradict such 
Avitness in the manner proAdded by sec- 
tion 145, EAudence Act. It does not lay 
doAvn that the effect of the contradic- 
tion is to entirely discredit the Avit- 
ness. Nor is such a result stated in 
S. 145, Evidence Act. In my opinion 
not only Avould it be open to the jiuy 
to treat the omission as entirely dis- 
crediting the witness but it Avould al- 
so be open to the jury to treat the 
omission as discrediting only the por- 
tion of the evidence Avhich Avas omitted 
in the statement. I do not think there- 
fore that it can be said that there was 
any misdirection in this passage. There 
is hoAvever another defect in the argu- 
ment of learned counsel. S. 145,. Evi- 
dence Act, states as follows: 

A witness may be cross-examined as to pre- 
vious statements made by him in writing or 
reduced into writing, and relevant to matters m 
question, without such writing being shown to* 
him» or being proved, but, if it is intended^ ta 
contradict him by the writing, his attention- 
must, before the writing can be proved,, bo 
called to those parts of it which are to be veed 
for the purpose of contradicting Mm. 

Noav in the present case learned 
counsel admits that there Avas com- 
pliance by defence only Avith the.. first' 
part of this section. On p. 38 the'g^irl 
stated in cross-examination: 

The darogha examined me on 16th October afc 
my house .... I told him that John Samuel 
and Daniel David also had ravished me. 

This shows that the first portion of 
S. 145 Avould apply and the Avitness 
AA'as cross-examined as to the preAUOus 
statement made by her and reduced to 
Avriting. But the second portion of sec- 
tion 145 would not apply and her at- 
tention Avas not called to those parts 
of the Avriting Avhich Avere to be used 
for the purpose of contradicting her. 
Learned counsel omitted to put Ex. R 
to Victoria Lazarus. Her statement was 
taken on 20th February 1935. On 23ra 
FebruaiT 1935 on p. 54 of the record 
the Court alloAved coimsel for the de- 
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^noe_ to ask the Sub- Inspector Maqbul 
Husain in cross-examination whether 
the statement. Ex. R, had been made 
to him by witness, Victoria Lazarus, 
and Yie said Now under sec- 

tion 145, Evidence Act, the Court 
should not have allowed the counsel 
for defence to ask that question. The 
defence should not be allowed to prove 
the writing before the attention of 
Victoria Lazarus had been drawn to 
those parts of the writing which were 
to be used for the purpose of contra- 
dicting her.^ In this case as defence rely 
on the omission of statements by her, 
defence should have read out the whole 
of Ex. R to her and pointed out to 
her that the statements in question 
were not contained in it, 'The inten- 
tion is that the witness should be gi- 
ven an opportunity of explaining how 
it was that those portions were omit- 
ted. No such opportunity was given 
to the witness and therefore under sec- 
tion 145 defence should not be allowed 
to use Ex. R for the purpose of con- 
tradicting the witness. The learned 
Sessions Judge has acted with leniency 
towards the defence in allowing the 
defence to use E.x. R and defence can- 
not have any valid complaint in re- 
gard to the mention of Ex. R in the 
charge to the jury on p. 88. 

The next point which was argued 
was in regard to the charge. All three 
accused were charged with rape. One 
accused lias been convicted of rape and 
one accused has been convicted of 
abetment and the other has been dis- 
charged. The argument is that there 
should not be a conviction for abet- 
ment without the charge being amend- 
ed under S. 227, Criminal P. C. 
Learned counsel failed to note that 
when a charge is amended un.ler sec- 
lipn 227 then under S. 231 there is 
the right of recalling witnesses. In ge- 
neral that procedure exists and where 
it is necessary that a charge should be 
amended then such a right is allowed. 
There are however certain cases in 
which it is not necessary to amend the 
charge and a conviction can be made 
without a cliarge for the offence of 
which there is a conviction. Those 
matters are dealt with in Ss. 237 and 
238. In my opinion the present case 
comes under S. 238 (2), when a per- 
son is charged with an oftence and 
the facts are proved which reduce it 
to a minor offence he may be convicted 
of the minor offence tliough he is not 
charged with it. In the present case 
the charge was of rape and the con- 
viction was of the minor offence of 


abetment of rai>e. The sub-section 
clearly states that a charge is not ne- 
cessary. Learned counsel referred to 
two rulings reported in 23 A L J 436 
(1) and 24 A L J 168 (2). In each 
of these cases there was a charge un- 
der S. 34, Police Act, and a convic- 
tion under certain sections of the 
Indian Penal Code, S. 279 in one case 
and S. 290 in the other. But it ap- 
pears to me that the view of the 
learned Judge of this Court was that 
these were not cases which would fall 
under S. 237 or S. 238, Criminal P. C., 
and therefore an amendment of the 
charge sheet -was necessary. The pre-i 
sent case however is different as the 
charge was of a rape and the convic- 
tion was of abetment of rape and J 
consider that no amendment of the 
charge sheet was necessary'. 

The next point argued is on behalf 
of Laltu Singh. This was that the 
Court should have mentioned in its 
charge that the Imperial Serologist 
found that on the duster, item No. 22, 
was the blood of a ruminant animal. 
Learned counsel argues that this show- 
ed that item 22 could not be stained 
with human blood. The evidence of the 
girl on the other hand was that the 
duster had been used to wipe away 
the stains, and if her story was cor- 
rect it would have human blood on it. 
The chemical e.xaminer stated that 
tliere were blood stains on this duster 
and that portions of the duster were 
sent to the Imperial Serologist. The 
fact that the portions sent to the Im- 
perial Serologist contained stains of the 
blood of a ruminant animal does not 
prove that the stains on the portion 
not sent \ycrc all of them of the blood 
of a ruminant animal. No conclusion 
can be drawn on tliat point and there- 
fore it appears to me that the Court 
cannot be said to have omitted to put 
any iini>ortant point to the jury from' 
which they could have drawn a con- 
clusion in regard to this duster. 

The next argument which was made 
on behalf of Laltu was in regard to 
the age of the girl and it was stated 
that the charge to the jury should have 
mentioned that no baptismal certificate 
was produced. In the first place this 
was not a case in which the defence 
pleaded consent. It was onlv in case 
consent was pleaded that the question 
would arise as to whether the girl was 
of age to _give consent, in law, that 
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is of the age of 14 or over, or not. 
The age therefore was in my opinion 
not important. The next point is that 
it is the dujty of a Court to mention 
in a charge a summary of the case as 
laid before it in Court. It is not shown 
by learned counsel that the defence 
addressed any argument to the Court 
that no baptismal certificate had been 
produced. The only point he can show 
IS that Lazarus, the father of the girl, 
was asked a question in cross-exam- 
ination as to whether he was in pos- 
session of the baptismal certificate of 
the girl and he stated that it had been 
lost. I do not think that it can be 
said that the Court omitted an irn- 
portant point in not mentioning this 
fact. 

As regards the amount of sentence 
it is argued tliat Samuel John is aged 
17 years. This is not correct as the 
age given by him to the Sessions Court 
vas 18 years. In any case I consider 
that two years’ imprisonment which he 
has received is a lenient sentence. The 
sentence of three years’ rigorous im- 
prisonment on Laltu is also a lenient 
sentence. I dismiss these appeals and 
direct that the accused should surren- 
der to their bail to undergo the re- 
-mainder of their sentences. 

3 Appeals dismissed. 
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Gajraj Sinha and oi/iers— Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Ref. No 166 of 1935. Deci- 
ded on 2Dd August 1935. from order of 
Sess. Judge. Shahjahanpur, D/- 9th 
January 1935. 

(a) Ejectment— Decree-holder pul in pos- 
session — Information to judgment debtor 

unnecessary. « m 

In accordance with the provisions of Ol. 

R. 36, O. 21, Civil P. C., there is no need to 
<^ivo any information of actual ejectment or de- 
livery of possession to the judgment-debtors^ 

(b) Criminal Trust — Complaint — Com- 
plaint by aggrieved parly not essential— Any 
of them can make a complaint ^ceptions 
under Ss. 198 and 199, Criminal P. C. 

A complaint need not necessarily bo made by 
the person injured, but may be made by the per- 
son aware of the o0ence. The rule is that if a 
general law is broken, any person has a right 
to complain whether he himself has suffered any 
particular injury or not. This general^ rule is 
however subject to exceptions mentioned in 
Ss. 108 and 199 , Criminal P. O., where certain 
oGences are stated to bo complainable only by 
specified persons: 18 All 465, Foil. tP 939 C Ij 

/issi. Govt. Advocate — for the Crown. 


Judgment. — This is a reference bythe* 
learned Sessions Judge of Shahjahanpuir, 
recommending that the convictLons and 
sentences of Gajraj Singh., Ram Singh, 
Mulaim Singh, Kandehi, Idtam, Jham- 
man and Arjun, under S. 447^ Penal 
Code, be set aside. A complaint was 
filed against the persons named above 
by Jwala, a peon of the Court of Wards, 
under S. 447 and S. 352, Penal Code, 
on 5th September 1934. The complaint 
was that the persons named above had 
been ejected on 30th June 1934^ but 
they again came to the fields and culti- 
vated them forcibly on 25th July 1934. 
He also complained that he had been 
assaulted by these persons. The trial 
Magistrate foimd that the persons 

named above, that is,^ Gajraj Singh and 
others had been duly ejected and they 
committed criminal trespass, and con- 
victed them under S. 447. The learned 
Magistrate sentenced Gajraj Singh and 
Ram Singh to pay a fine of Rs. 40 
each and the others to pay a fine of 
Rs. 10 each and ordered two months’ 
rigorous imprisonment in the case of 
Gajraj Singh and Ram Singh and one 

month’s rigorous imprisonment in the 
case of others in default of payment of 
the fine. Against these convictions and 
sentences the persons named above, 
who will be referred to hereafter as ap- 
plicants, filed an application in revi*.^ 
sion before the learned Sessions Judge. 

There can be no doubt as regards 
the illegality of the sentence of impri- 
sonment in case of default of jxayment 
of fine. As regards the legality of the 
convictions the learned Sessions Judge 
states that the trial Magistrate has not 
stated anywhere in his judgment that 
the applicants were aware of their 
ejectment and it had also not been 
proved that the Collector had sanc- 
tioned the prosecution. These are thQ 
two main grounds on which he recom- 
mended the setting aside of the con- 
victions and the sentences. 

For ejectment from land in execu- 
tion of decree, it is not necessary that 
the applicants should have been made 
aware of their ejectment. S. 93, Agra 
Tenancy Act, provides that every de- 
cree or order for ejectnrient shall be 
enforced in accordance with the provi- 
sions of the Code of Civil Procedure, 
1908, relating to the execution of .de- 
crees for delivery of immovable pyro- 
perty. R. 35, Q. 21 relates to decrees 
for immovable property. It provides 
tlrat where a decree is for the delivery 
of any immovable property, ix>ssession 
thereof shall be delivered to the party 
to whom it has been adjudged, or to 
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such person as he may appoint to re- 
oeive delivery on his behalf, and if 

necessan' by removing any person 
bound by the decree who refuses to 
vacate the property. It is only in the 
case of a decree for joint possession 
that a ^ proclamation by beat of drum 
IS required. So in accordance ^vith the 
provisions of Cl. (1). R. 35, O. 21, 
Cm! F. C., there was no need to give 
any information of actual ejectment or 
delivery of possession to the judgment- 
debtors. namely, the applicants. It can- 
not be said that the applicants were not 
aware of the ejectment proceedings. All 
that the applicants say is that they 
were not present at the time of the 
delivery of possession, but they do not 
say that they did not know of the pro- 
ceedings of deliver^' of possession to 
the decree-holder. 

IJnder S. 190, Criminal P. C., a Ma- 
gistrate may take cognizance of any 
offence : (a) upon receiving a complaint 
of facts which constitutes such offence, 
and (b) upon information received from 
any porson other than a police officer, or 
upon his own knowledge or suspicion 
that such offence has been committed. 

.-\ complaint need not necessarily be 
made by the person injured, but may 
be made by any person aware of the 
: offence. The lule is that if a general 
law is broken, any person has a right 
to complain whether he himself has 
j suffered any particular injury or not. 
In 18 All 465 (1). it was held that the 
'complaint upon which a Magistrate may 
take cognizance of an offence may be 
made by any member of the public ac- 
quainted with the facts of the case, 
not necessarily by the person aggrieved 
by .the offence to which the complaint 
relates. 

i This general rule is however subject 
-to -exceptions mentioned in Ss. 198 and 
;i99, Criminal P. C., where certain of- 
i fences are stated to be complainable 
[only by specified persons. S. 198, Cri- 
iminal P. C., relates to offences of 
breach of contract; defamation and of- 
fences against married women (Ss. 493 
to 496, Penal Code, both inclusive) and 
S. 199 relates to offences of adultery or 
< 3 nticing a married woman (Ss. 497 and 
498). As regards sanction there arc 
certain offences which liave been re- 
ferred to in Ss. 195, 196-.A and 197, 
Criminal P. C.. for prosecution for 
which sanction is necessary. 

As regards the e-xecutioii of the dc- 

1 Tarza^d Ali v. ?Ianuman Prasad, (1896) 18 
All 465=1896 A W N 149. 


cree there is the evidence of Kedar 
Nath who is the Zilladar of the Court 
of Wards, and who was actually put in 
possession by the Amin and of Jwala 
Prasad complainant. Their evidence is 
fully corroborated by the daklialnama 
Ex. P-1 which was executed by Kedar 
Nath and bears his signature and has 
been proved by him. ^ There is no rea- 
son to disbelieve their evidence. Their 
evidence also shows tliat Gajraj Sinha 
and Ram Sinlia, applicants, were pre- 
sent at the time of the delivery of pos- 
session. The mere fact that they are 
the employees of the Court of Wards 
is not enough to discredit their evi- 
dence, especially when their evidence is 
fully supported by documentary evi- 
. is also inconceivable that 

this case should have been launched 
and fought by the employees of the 
Court of Wards, as is suggested by 
the learned Judge, if the Court of 
Wards Iiad compromised the matter 
with the applicants who had been 
ejected or had allowed them to re- 
occupy the land. In any case it was 
for the defendants to have shown that 
they had re-entered the land with the 
permission of the Court of Wards. As 
regards the chief ingredient of the of- 
fence, namely, tliat the criminal tres- 
pass was committed wHth intent to in- 
timidate or annoy the person in pos- 
session. S. 95. Cl. (1), Agra Tenancy 
Act. IS very clear. It lays down; 

Any person against whom a decree or order of 
ejectment from a holding or any portion thereof 
has been executed under the provisions of this 
Act, who re-enters or attempts to re-enter into 
occupation of the same without the written con- 
sent of the person for the time being entitled to 
occupy the same, shall be presumed to have 
done so with intent to intimidate or annoy the 
person in possession, within the meaning of 
S. 441, I, P, C. 


the- ejected tenants (Gajraj Sinha 
and Ram Sinha) to have obtained the 
written consent of the Court of Wards 
before they re-entered. In the absence 
of a ivrittcn consent, their rc-entirv 
after the decree had been executed 
would raise a presumption that thev 
iiavc done so with intent to intiiuidate 
or annoy within the meaning of S. 441 
1 enal Code. So far therefore as the 
conviction is concerned, I see no rea- 
son to interfere with the order of the 
learned trying Magistrate wliich seems 
quite correct. As already stated, the 
sentence ot imprisonment, 'in case of 
default of payment of fine, is again^ 
the provisions of S. 65. Penal Code 
and It cannot stand. This order of thi 
learned trj'ing Magistrate is therefore 
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&et aside and it is ordered that in case 
of default of payment of fine, the ap- 
plicants shall undergo rigorous impri- 
sonment for two Aveeks. Let the record 
be returned. 

B.D. Order accordingly. 
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MulIiA, J. 

Kedar Nath — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 234 of 1935, 
cided on 31st July 1935, from order of 
Sess. Judge, Banda, D/- 28fch March 
1935. 

Forgery — Using forged document — Use 
should be voluntary — Production of docu- 
ment under order of Court is not voluntary 
use. 

The use of a document contemplated by S. 471, 
I. P. C., must be a voluntary one, and not the 
mere production of the document in compliance 
with an order of the Court which must be 
obeyed. Hence the production of a receipt al- 
leged to be forged after the end of a case is at 
the instance of the Court; it cannot possibly be 
either a voluntary or a fraudulent or dishonest 
use of the document within the meaning of 
S. 471, I. P. C. [P 941 O 1; P 942 G 2] 

K. D. Malaviya and Shri Ram for 
Appellant. 

Govt. Pleader — for the Crown. 

Judgment. — This is an appeal by one 
Lala Kedar Nath, who has been con- 
A'icted by the learned. Additional Ses- 
sions Judge of Cawnpore, at Banda, 
of an offence under S. 471, Penal Code., 
and has been sentenced to undergo six 
months’ R. I. and to pay a fine of 
Rs. 500. The charge against the appel- 
lant arose in the following circum- 
stances: 

On 30th May 1934, the appellant 
filed a suit against one Ram Nath for 
recovery of a certain amount on the 
basis of a pro-note. The pro-note in 
question and the receipt were however 
not filed along with the plaint, and it 
was slated that they would be Re- 
duced on the next date of hearing. The 
pro-note in question Avas aUeged to 
iiave been executed on 31st May 1931, 
so that the suit Avas just Avitlnn time. 
I'he next date of hearing in the case 
was 30tli July 1934. On that date a 
written statement Avas filed on behau 
of tlie defendant, in AAdiich it Avas de- 
Jiniicly alleged that the plamtin had 
probablv committed some forgery in 
the pro-note and the receipt in his 
possession as they had become time- 
barred. After that Avxitten statement 
Avas put in, the defendant’s counsel ap- 


plied to the Court to compel the pro- 
duction of the pro-note and the re- 
ceipt. The Court accordingly ordered 
the production of those documents. In- 
stead of producing the documents, as 
ordered by the Court, the -appellant 
made an application in Avhich he said 
that he had not brought the documents 
and had not summoned any Avitnesses. 
On this ground he Avanited the case to 
be adjourned. The Court rejerted .his 
prayer and insisted on proceeding Avith 
the trial of the suit. The plaintiff Avas 
asked to bring the documents in ques- 
tion, and in the meantime the Court 
took up another case. After sometime 
the trial of the .suit Avas resumed, .and 
there are tAvo different stories as to 
Avhat happened thereafter. The appel- 
lant’s case is that, as soon as the trial 
Avas resumed, he made a statement to 
the Court in Avhich he proposed to 
abide by the oath of the defendant 
on the question as to Avhether he had 
borroAved any money on 31st May 1931,. 
as alleged by the appellant. The defen- 
dant agreed and taking the proposed 
oath made a statement that he had 
not borrowed any money from the ap- . 
pellant on that date. Noav it is definitely 
alleged on behalf of the defence tliat, 
even after the defendant’s statement 
had been recorded, the Court insisted 
on the production of the pro-note and 
the receipt on Avhich the suit Avas based^ 

In compliance with that order the 
appellant produced the receipt, but nof 
the pro-note,^ Avhich he did not haA^e 
in his possession at the time. The pro- 
secution case, on the other hand, ^is-. • 
that after the resumption of the trial 
the appellant produced the receipt Avhich 
Avas examined by the Court and Ayas- 
found to have been tampered Avith. • Jt .• 
AA^as then handed over to the defen-r 
dant’s counsel, Avho also expressed hife •. 
opinion to the effect that the document- ’ 
Avas suspicious. It is an admitted fact 
that the date on this receipt had beejij 
altered from “21st May 1931’’ to “31st 
May 1931.’’ The prosecution case is 
that, Avhen the plaintiff realized that 
the receipt produced by him Avas con- 
sidered to be a suspicious document 
by the Court, he tried to make the 
best of a bad bargain by making the 
proposal to abide by the defendant’s 
oath. After dismissing the suit on the 
statement made by the defendant, the 
Court issued a notice to the appellant 
to shoAV cause Avhy he should not be 
prosecuted for an offence under S. 471, 
Penal Code. The matter Avas pi^sued. 
in an enquiry under S. 478, Cri m i n a l 
P. C., and the learned Munsif himself 


1935 


Kedab Nath v. Emperob (Mulla, J.) Allahabad 941 


committed th,e appellant to the Court 
of Session to stand his trial on a 
charge under S. 471, Penal Code. He 
has now been convicted on that charge 
and sentenced as mentioned above. 
Hence this appeal. 

The main point urged on behalf of 
the appellant by the learned counsel 
who has appeared on his behalf in this 
Court is that the decision of the case 
really turns on the question as to whe- 
ther the receipt in question, which is 
admittedly a forged document, was 
voluntarilly produced by the appellant 
prior to his leaving the suit to be deci- 
ded on the defendant’s oath. It is ar- 
gued that if the answer to that ques- 
tion is in the negative, then the appel- 
lant’s conviction cannot possibly stand, 
because if the receipt was produced, 
after the suit had come to an end, in 
compliance with an order of the Court, 
there was no voluntary use of the 
document within the meaning of S*. 471, 
Penal Code. I have no hesitation in 
holding that the use of a document 
contemplated by S. 471, must be a 
voluntary one, and not the mere pro- 
duction of the document in compliance 
with an order of the Court which must 
be obeyed. It has further been argued 
on behalf of the appellant that, if it 
is found that the receipt was produced 
sometime after the suit had come to an 
end as a result of the defendant tak- 
ing the proposed oath and denying the 
loan -on which the suit was based, the 
appellant could not possibly have had 
a fraudulent and dishonest intention, 
as required by S. 471, Penal Code. 
This contention is also obviously sound 
and must prevail. ,It is thus clear that 
the decision of the case turns on the 
question of fact as to whether the 
receipt, which is the basis of a charge 
against the appellant was produced be- 
fore the appellant left the suit to be 
d-^ided on the defendant’s oath, as 
alleged by the prosecution, or some- 
time after that proceeding on the in- 
sistence of the Court itself. 

In order to decide that question we 
have to consider the evidence of three 
witnesses only, viz. (1) the learned Mun- 
sif, who tried the suit and committed 
this case to the Court of Session, (2) 
the Vakil for the plaintiff, and (3) the 
Vakil for the defendant. Having care- 
fully considered the evidence of these 
witnesses I find that it does not de- 
finitely establish the fact that the re- 
ceipt in question was voluntarily pro- 
duced by the appellant before he pro- 
posed to abide by the defendant’s oath. 
So" far as the evidence of the learned 


Munsif is conoemied, it is, no doubt, 
tnie, that^ he seems to be almost posi- 
tive in his examination-in-chief that 
“the plaintiff left the decision of the 
case on the oath of the defendant as a 
last resort.” It appears however that 
at the end of his deposition the learned 
Sessions Judge put a definite ques- 
tion to him to the follo\ving effect: 

Is it a faot that you asked the plaintifl to file 
the receipt after he had left the matter on the 
oath of the defendant ? 


rrom rne answer to tins question 
given by the learned Munsif it would 
appear t^t he was not quite certain 
in his mind as to the sequence of the 
two events, and so he stated that so 
far as he remembered it was a fact 
that the plaintiff “made the statement 
about the oath of the defendant after 
he had filed the receipt.” This state- 
ment is obviously not quite so posi- 
tive and strong as the one to be found 
in his examination-in-chief, which I 
have referred to above. It has to be 
noted that these statements were made 
on 15th March 1935, about 8 months 
after the date on which the events in 
question took place. It is ob\dous 
therefore that the memory of the 
learned Munsif could not possibly have 
been so fresh as it was -when he re- 
corded his order of commitment on 
5th December 1934, after an enquirv 
under S. 478, Criminal P. C. When 
1 that order of commitment, I 

find therein a very clear statement to 
the following effect: 

Petition Ex. E was made on behalf of the 
plaintiff alleging that the plaintiff has nob 
brought the pro-note nor the receipt today and 
the suit may be adjourned. The Court again 
insisted and only receipt Ex. A was filed by 
Lala Kedar Nath along with the list Ex E-1 
Lala Kedar Nath before filing of the receipt 
pve statement Ex. K leaving the matter on the 
gan^ajali oath of tho defeodant. 

The learned Munsif has tried to ex- 
plain away this clear and definite 
statement of fact by stating ia liis 
examination-in-chief that “the remark 

commitment order that the 
plaintiff before filing the receipt had 
Icit the rnatter on the oath of the 
defen^nt is a slip of the pen.” I find 
It difficult to accept that explanation, 
because in doing so I Iiave to relv 
entirely on the memory of the learned 

certain events which 
had taken place 8 months before as 
against his own description of those 
events much earlier in point of time 

^niti shown above, when a de- 

finite question was put to him by the 
Court regarding the sequence of the 
events in question, he had to relv In- 
tirely on his memory. Another reason 


942 Allahabad Shiam Lal v. Ram Chandra (Bennefc, J.) 1935' 


why I am not prepared to accept the 
learned Munsif’s explanation is that 
the prosecution story appears to me 
to be inherently improbable. I shall 
suppose, for the purposes of argument.^ 
that the appellant had forged the re- 
ceipt in question; but it is clear from 
his conduct as a whole that he was 
extremelv reluctant to produce that 
receipt in Court and had made up liis 
mind not to undergo the risk of a 
prosecution. That alone can explain 
why he left the suit to be decided on 
the defendant’s oath. The fact that 
he did so is not denied. If he had 
made up his mind to abide by the de- 
fendant’s oath, I see absolutely no rea- 
son why he should have gone out of 
his way to produce the receipt in 
question before leaving the suit to be 
derided on the defendant’s oath. The 
production of the receipt was abso- 
lutely unnecessary and, in fact, cal- 
culated to expose him to the (^nger 
which he clearly wanted to avoid. As 
regards the other two witnesses for the 
prosecution, namely, the two vakils who 
appeared for the appellant and the 
defendant in that suit, all I need say 
is that none of them is prepared to 
make a definite statement on the point 
under consideration. Mr. Han Shan- 
kar, the vakil for the appellant, clearly 
stated in his deposition, in ariswer to 
a pointed question on the point un- 
der consideration, ^ ^ ^ 

Kedar Natli did make this statement (state- 
ment proposing to abide by the defendant s 
through me. but so far as I remember he had 
made this statement before he had produced 

Ex. A (i. e , the receipt in question). , 

He was further pressed on this point 
in his examiiiation-in-chief, and he 
then stated that he could not sw-ear 
whether Ex. K. was made before or 
after the filing of the receipt Ex.A. 
Taken as a whole, his evidence un- 
doubtedly favours the defence more 
than it does the prosecution, in any 
rase the prosecution cannot argue, on 
thf basis of his , evidence, tliat the 

voluntary production of 

question before the Proposal to abide 

by the defendant’s oath had been 

tablished beyond all 

The same remark applies 

deuce of Mr. Han Bahadur, the coun- 

sel for the def^dant. He suggested 

in his examination-in-chief that the 
proposal regarding the oath was 
sometime after the production of the 
receipt in question; but as soon as a 
question was put to him m cross-ex- 
amination, he stated that he oould not 
say whether the receipt was filed be- 
fore or after the appellant s statement 


proposing to abide by the defendant’s 
oath. In this state of the evidence I 
have no hesitation in holding that the 
prosecution has entirely failed to prove 
that the receipt in question was volun- 
tarily produced by the appellant be- 
fore he made the proposal to abide by 
the defendant’s oath. Onoe the pro- 
posal was made and the defendant took 
the proposed oath and made a state- 
ment denying the appellant’s claim, the 
case came to an end. and the produc- 
tion of the receipt in question after.j 
that stage at the insistence of the 
Court could not possibly be either .a 
voluntary or a fraudulent or dishonest 
use of the document within the mean- 
ing .of S. 471, Penal , Code. The re- 
sult therefore is that I allow this ap- 
peal and set aside the conviction and 
the sentence. The fine, if paid, shall 
be refunded. The appellant need not 
surrender to his bail. 

B.D, Appeal allowed, 
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SULAIMAN, C. J. AND BENNET, J. '' 

Shiam Lai and another — Defendants 
— Appellants. 

V. 

Bohra Bam Chandra — Plaintiffs and 
another — Defendants — Respondents. 

Letters Patent Appeal No. 12 of 1934, 
Decided on 27th February 1935, againafc 
judgment of Mukerji, J., D/- 23rd Nov- 
ember 1933. 

Agra Tenancy Act (1926), S. 50 — Tenant 
executing lease and kabuliyat — -Slalufofy 
tenant becoming non-occupancy tenant wilb 
perpetual lease at enhanced rent S. 50 held 
did not limit such lease and enhancement 
was valid. 

A lease and a kabuliyat were executed bjr 
the landlord and the tenant, the deed 
embodying terms that the tenant was to become 
a non-occupancy tenant with a perpetual lease 
with an enhanced rent: 

Held : that the lease was not limited by the 
provisions of S. 50, and there was nothing illegal 
in the enhancement of rent, as the tenant ob-; 
tained a more valuable tenure. [F 943 0 1] 

B. S. Larhari — for Appellants. 

Bam Nama Prasad Kanhaiy a Lai 

— for Respondents. 

Bennet, J. — This is a Letters Patent 
appeal from a judgment of the learned 
single Judge of this Court dismissing 
the appeal of the defendants, who are 
appellants before us under O. 41, R. 11. 
The facts are that a suit was brought 
for arrears of rent in the Revenue 
Court at the rate of Rs. 115 per annum 
for 1338-1339 F. The defence was that 
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the amount should be at the rate of 
Rs. 70 only and that the rent had been 
paid up. The trial Court found that the 
rent should be Rs. 70 per annum and 
that it had not been paid and decreed 
it on that rate. The plaintiff appealed 
to the lower appellate Court on the 
question of what was the rate of rent. 
The lower appellate Court had before 
it three pieces of evidence, first, there 
was in evidence a registered deed of 
lease by the plaintiff and a counter lease 
or kabuliyat by the defendants also re- 
gistered; secondly, that the tenants 
verified the rent as Rs. 115 per annum 
before the Sadar Qanungo, thirdly, that 
the defendants admitted that since that 
lease on 24th February 1928. they had 
been paying rent at the enhanced rate 
of Rs. 115 per annum. On these throe 
grounds the lower appellate Court held 
as a finding of fact that the rent was 
Rs. 115 per annum. Objections have 
been taken in second appeal to the 
legality of this lease and attention was 
invited to the fact that in the kabuliyat 
produced it was endorsed by the de- 
fendants that the kabuliyat had been 
taken by force. No such plea was taken 
in the written statement nor was an 
issue framed, as apparently the defen- 
dants did not persist in the plea. 

As regards the legality of the lease 
the argument made was that under the 
Tenancy Act the rent of a statutory 
tenant to which class the defendants 
previously belonged could only be en- 
hanced to a certain extent under S. 50. 
But the lease and kabuliyat before us 
arc not apparently one under that sec- 
tion. Under that section at the en- 
hanced rent a statutory tenant would 
remain a statutory tenant. In the pre- 
sent suit the statutory tenant lias given 
up statutory rights and become a non- 
occupancy tenant under a perpetual 
lease. Learned counsel for respondents 
stated before us that his clients accept- 
ed this perpetual lease and based their 
claim upon it. The lease contains a 
provision that there should be no right 
of ejectment even as against heirs. The 
statutory tenant therefore obtained a 
more valuable tenure. The lease was 
not therefore limited by the provisions 
of S. 50, and there was nothing illegal 
in the enhancement of rent from Rs. 70 
to Rs. 115 per annum. Learned coun- 
sel alluded to the provisions of the Act, 
bu*^ none of them was showm to us 
by "which the lease would in any way 
be illegal. We think tlrat there arc no 
merits^in the Letters Patent appeal, 
as the matter was concluded by the 
finding of fact of the lower appellate 


Court and we agree with the learned 
Single Judge in dismissing the second 
appeal and we dismiss this ^ Letters. 
Patent appeal with costs. 

B.D. Appeal dismissed. 
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SUIiAIMAN, C. J. AND BENNET, J. 

Partap Ahir and another — Defendants 
— Appellants. 

V. 

Gopi Ram and another — Plaintiffs — 
Respondents. 

Letters Patent Appeal No 62 of 1934, 
Decided on 4th March 1935, against 
decision of Kendal, J., Allahabad, D/- 
8th February 1934. 

(a) Landlord and Tenant — Land lying 
fallow — One cosharer leasing it out to a 
tenant— Burden of proof of showing such 
lease to be invalid lies on him who asserts it. 

Where the land is uncultivated and is 
lying vacant, it is open to a cosbarer to cul- 
tivate this land himself in which case it would 
become his khudkasht and there would be 
nothing illegal in his action. The burden of 
proof lies on the person assorting otherwise to 
show that under the particular custom of the 
mahal it is not open to a cosharer to put a 
tenant in possession of such vacant land and 
let that tenant cultivate the land : 1912 All 457- 
1928 All 617 and 1933 All 631, Dist, [P 945 C ij 

(b) Mesne Profits— Selling value of crops- 
IS not a measure — Total expenditure must be 
deducted from selling value. 

The value of a crop is the result of not only 
the use of the land but also of the seeds supplied 
by the person who cultivates and the labour of 
cultivation and irrigation and harvesting. The 
actual selling value of a crop is in no way a 
measure of mesne pro6ts; they will have to take 
the necessary expenditure of producing the crop 
from the price at which they sold it. [P 945 C 2J 

iV. L. Aggarwala — for Appellants. 

K. Verma — for Respondents. 

Bennet, J. — This is a Letters Patent 
appeal by the defendants under the 
following circumstances: The plaintiffs, 
two co-sharers, brought a suit against 
the defendants alleging that the 

plaintiffs were co-sliarers of a sliare of 
14 annas odd in a certain village and 
that the plaintiffs and other co-sliarers 
possessed a certain No. 101 which was 
pond land and that the defendants had 
no concern with it; that in Asarh 1333F 
in spite of the remonstrances of 
servants of the plaintiffs the defendants 
hout any right forcibly ploughed the 
entire plot and did not allow it to be 
cultivated on behalf of the plaintiffs 
and since 1333F the defendants ijfd 
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been sowing crops in this number. The 
suit was brought three years later on 
17th January 1929, the possession hay- 
ing been taken by the defendants in 
Julv 1926. The plaint set out the area 
-of the plot as 2 bighas 19i dhurs. The 
plaint claimed possession of this area 
from the defendants in favotir of the 
plaintiffs and Rs. 205-5-6 damages as 
mesne profits. The suit was against 
the defendants as trespassers. The writ- 
ten statement of the defendants was 
tliat they had been all along in posses- 
sion as tenants of the plot in questioni 
on payment of an annual rent of Rs. 5 
to the zamindar. 

A plea was also taken that the Civil 
•Court did not have jurisdiction. The 
suit was filed in the Court of the 
Munsif. The Munsif remitted an issue 
to the Revenue Court for determination 
-as to whether the defendants were ten- 
ants of the plots in suit. The Revenue 
Court found that the defendants were 
not tenants of the plot in suit. The 
Munsif therefore granted a decree for 
possession and for the amount of da- 
mages claimed Rs. 205 odd. The de- 
fendants appealed and the lower appel- 
late Court found that the village is 
divided into two mahals, one called 
Mahal Sadho Saran Singh and the 
other called Mahal Tewa Singh; that 
the land in question No. 101 lies as 
regards ore biswa area No. 101/1 in 
Mahal Sadho Saran Singh in .which the 
plaintiffs have a 14 annas odd share, 
but that the defendants were not m 
possession of this one biswa; that the 
remainder of the number was No. 101/2, 
which has the area given in the plaint 
of 2 bighas 19^ dhurs. and it was in 
the possession of the defendants and 
lies in Mahal Tewa Singh, and xn this 
mahal the plaintiffs have only a very 
small share of 7 pies 13 kant 3 jao. 
Further the Court found tliat the plea 
of the defendants was correct that they 
had been put in possession in July 192b 
by Bhagwaii Singh, who was a co- 
sharer in Mahal Tewa Singh, and that 
they had been paying rent to Bhag^van 
Singh since that date. Jhe lower ap- 
T>ellate Court therefore found that the 
defendants were tenants and not tres- 
passers and dismissed the suit against 
them. The learned Single Judge of 
this Court who heard the second ap- 
peal has allowed the appeal of the 
plaintiffs and has restored the decree ot 
the trial Court. 

A considerable amount of argument 
has been made in regard to various 
rulings where one co-sharer puts a te- 
nant in possession and other co-sharers 


sue. In 1932 A L J 477 (1), it was 
held by a Bench of this Court that 
where all the co-sharers bring a suit in 
the Civil Court against ^ a tenant who 
has been put in possession by one co- 
sharer that person has not become a 
statutory tenant as he has not been 
admitted to tenancy by all the three 
co-sharers, and that the mere fact that 
one of the co-sharers had granted a 
lease to the defendant did not prevent 
the other co-sharers from ejecting 'him. 
That case differed in material points 
from the present case. In the first place 
the plaintiffs did not make the other 
co-sharers parties to this suit. We con- 
sider that in a suit of this nature Bhag- 
wan Singh, who is found to have put 
the defendants in possession of this 
plot, is A person who should have been 
made a party. If the plaintiffs were not 
aware that Bhagwan Singh had put 
the defendants in possession then when 
the written statement contained the 
plea that the defendants had been all 
along in possession as tenants of the 
zamindars, the plaintiffs should have 
asked the Court to ascertain under 

0. 10, R. 1 or R. 2 from the defen-^ 

dants which zamindar had put t’herri 
in possession, and the plaintiffs should, 
ha\ e asked for leave to amend then: • 
plaint by making that zamindar^ a ; 
party. In the second place the plain 
tiffs brought their plaint on^ the as- ; 
sumption that the land in suit lay uf* ^ 
the mahal in which they had a 14 ' 

share. That assumption has misled the. 
Revenue Court and the defendarrts have '■ 
been prejudiced in the matter. 

Moreover the plaintiffs came to Court; 
on the allegation that the defendants • 
had forcibly ploughed the plot in queS- . 
tion and had prevented the plaintiffs*;, 
from cultivating it. The lower appel^. * - ' 
late Court has not come to a finding* .yV 
on this point in favour of the plaintiffs: i * . 
On the contrary the finding is that th« ’ • 
defendants were put in possessioUv by ! * • 

Bhagwan Singh, a co-sharer. Moreover y 
the plaint admits that the land in ques;**' ;*'. • 
tion was pond land. The patwari who 
is a witness for the plaintiffs states 
that the land became cultivated for the 
first time in 1333F, i. e., when the 
defendants cultivated it at the instance 
of Bhagwan Singh. The <^se therefore ^ 
differs from other cases in which one 
co-sharer has put a tenant in ' ' 

sion of land which was previously held 
by a tenant who was the tenant of all 
the co -sharers. In the present case 

1. Pauchanan Banerji v. Anant Ftaaad Pande, 

1982 All 467=140 I 0 204=54 All 738 — 1982 
A L J 477. 
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the land was uncultivated and was lying" 
vacant. It was op«n to Bhagwan Singh 
as a co-sharer to cultivate this land 
himself in which case it would become 
nis khudk^ht and there would be no- 
thing illc—rl in his action. The burden 
of proof lay on the plaintiffs to show 
that under^ the particular customs of 
this mahal it was not open to Bhagwan 
Singh to put a tenant in possession of 
this vacant land and let that tenant 
cultivate the land. The plaintiffs have 
failed to show that the possession of 
the defendants was in any way illegal. 
The defendants appear to be tenants 
as the lower appellate Court has found 
them, and not to be trespassers. 

We may note that certain rulings to 
which reference has been made. 51 All 
285 (2) and 1933 All 631 (3), are cases 
where the manager of a joint Hindu 
family put a person in possession as a 
tenant and it was held that other mem- 
bers of the family could not sue to 
elect the defendant in the Civil Court. 
These cases in our opinion have no 
bearing on the present case. In 1894 
AWN 127 (41 a Bench of this Court 
consisting of the learned Sir John 
Edge, C. J.. and the late Bannerji, J., 
beld that one co-sharer could not sue 
for possession and for mesne .profits 
.^gainst the lessee of another co-sharer 
: and that the said lessee was not a 
V tiespasser. This view was followed in 
’..3. A L J 767 (5). It is no doubt a fact 
that under S, 194 of Act 2 of 1901, 
.-where there are two or more co-sharers 
in any right, title or interest, all things 
WQuired or permitted to be done by 
ifie possessor of the same shall be done 
by them conjointly, unless they have 
appointed an agent to act on behalf of 
Vihem all. But in the present case by 
^misleading the Revenue Court into con- 
.• sjdering that the suit was in regard 
io a plot in the malial Sadho Saran 
.5ingh the Revenue Court was prevent- 
ed from going into the question as to 
•-.whether Bhagwan Singh, who was a 
■’• po-sharer in the other Mahal Tewa 
Singh had any such authorization as 
required by this section. 

Under the circumstances of this case 
we consider that the plaintiffs Iiave 
failed to make out their case. In re- 
gard to the decree for Rs. 205 mesne 
profits we would point out that even 
ir"R^7^^Narain v Muhammad Yusuf, 1923 
All 617=116 I C 491=51 All 285=26 ALJ 

3. TM«sar Singh v, Chhabi Ahir, 1933 All 631 = 

i RLu^’nfth'v. M. Buskin, (1894) A \V N 127. 
6'Im?nullah v. Hajira, (1906) 3 A L J 767=1906 
■ A W N 222. 
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if any mesne profits were due it would 
be absurd to give the plaintiflFs, who 
are co-sharers of the minute share of 
7 pies odd in the mahal of 16 annas, 
the whole total of the value of the 
crop. The value of a crop is the result 
of not only the use of the land, but 
also of the seeds supplied by the per- 
son who cultivates and the labour of 
cultivation and irrigation and harvest- 
mg. The actual selling value of a crop 
is in no way a measure of mesne pro- 
fits. Nor if the plaintiffs had cultivated 
could their profits be measured in such 
a manner. They will have to take the 
necessary e.xpenditure of producing the 
crop from the price at which they sold 
It, The actual rent of the holding in 
question is merely Rs. 5 per annum, 
and for three years the amount is Rs. 15 
and the infinitesimally small share of 
the plaintiffs would be a few annas. 
For these reasons we allow this Let- 
ters Patent appeal with costs and we 
restore the decree of the lower appd- 
late Court dismissing the suit of the 
plaintiffs and we grant costs to the 
defendants throughout. 

Appeal allowed, 
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Ganga Nath, J. 

Kr, Girwar Singh — Defendant — 
Appellant. 

V. 

Ram Sarup and others — Plaintiffs 

and Defendants— Respondents. 

Second Appeal No. 700 of 1934, Deci 
ded on 6th August 1935, from decision 
of Sub. Judge, Muttra, D/- 5th May 1934 . 

Limitation Act (1908), Art. 116— Suit on 
registered agreement-Claim for village pro- 
fits for SIX years held in time. 

The suit had been brought by the plaintifi 

S' ^ years. 

The plaintiffs bad been given a right under re- 
gistered agreement executed by defendants to 
sue them for their shares of profits which would 
be collected by defendants if the plaintiffs’ share 
be not paid to them: 

Held: that the suit was on the basis of a regis- 
tered agreement and therefore it was not time- 

^ , [P946G2] 

Panna Lai — for Appellant. 

N, Agarivala for Respondents. 

Judgment. This is a defendant'is ap- 
peal and arises out of a suit brought 
ff other defendants by 

the plaintifls-rcspondents for rendition 

of accounts of the income derived from 
the market in Mauza Pachawar and 
then- share out of the income of the 
market held m the plots in Thok 

Dh><u.. ihc plaintiffs case was that 
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the parties are lambardars of Mauza 
Pacliawar. Mauza Pachawar is divided 
into three Thoks: Thok Billo, Thok 
Dhyan and a Shamlat Xhok. A market 
is held on some plots in these thoks. 
The lambardars of the yillage used to 
make collections and divide the mcome 
among the co-sharers. About 8 or 9 
vears ago a dispute arose between the 
lambardars. The Collector of Muttra 
took over the management of the niar- 
ket. He began to make collections and 
deposit the income in the Savings 
Bank. Subsequently a compromise was 
arrived at between the lambardars and 
it was decided that in future the 1am- 
bardars will arrange for managem^t 
and they appointed defendants 1 to 3 to 
take up the management and realise 
the income. Defendants 1 to 3 execu- 
ted a registered agreenient under which 
the co-sbarers were given a right to 
sue them to recover their shares. I'he 
plaintiffs further alleged that defen- 
Idants 1 to 3 have made collections and 
liave not paid the plaintiffs slia^. 
The defendants contended that the 
plaintiffs had no right of smt and the 
suit did not lie in the civil Court. The 
trial Court found against them and 
gave a decree to the plaintiffs. In ap- 
peal the judgment of the trial Court 

was confirmed. 

Out of the three defendants only one 
lias appealed. It has been urged on be- 
half of the appellant that the suit did 
not lie in the Hvil Court A smt for 
profits which falls under Ss. 2_i6 and 
227. Tenancy Act, cannot he m a ci\nl 
Court. Under S. 226, Tenancy Act, a 
co-sharer may sue the lambardar for a 
settlement of accounts, and for his 
share of the profits of a malial or of 
any part thereof. Under S. 2.^7, te- 
nancy Act, a co-sliarer may sue another 
co-sharer for a settlem^t of accot^ts 
and for liis share of the profits of a 
mnhal or of any part thereof. In this 
Sise the suit is "^irought . by the phun- 
tiffs for their share of in£ome of the 
market which is held in Thok Dhyan 
in which defendants 1 to 3 have no 
sha^e^ Defendants 1 to 3 are also not 
the lambardars of Thok Dhv^^- 
sequcntly no suit of the plaintiffs for 
thir shares of profits of the market 
held in their Thok could 
defendants 1 to 3 in the 
under S. 226 or under S. 227, Tenancy 
Act It being so. the present suit winch 
les not fall under S 226 or under 
S. 227, Tenancy Act, lies in the civil 

^^rhe next point urged by the learned 
counsel for the appellant is that the 


suit being for a period of more than 3 
years is time-barred. The suit has been 
brought for a period of six years. The 
plaintiffs have been given a right under 
the registered agreement referred to 
above executed by defendants 1 to 3 
to sue them for their shares of profits 
which is collected by defendants 1 to 3 
if the plaintiffs* share is not paid to 
them. The suit is on the basis of a 
registered agreement and therefore it 
is not time-barred. The third point was- 
that the plaintiffs had no right of suit. 
As already stated, the plaintiffs liave 
been given a right imder the agreement 
to sue the executants (defendants 1 
to 3) for their shares of profits. Con- 
sequently the plaintiffs have a right of 
suit. There is no force in the app^l. 
It is therefore ordered that it be dis- 
missed with costs. Permission to file- 
a Letters Patent appeal is granted. 

33 , D. Appeal dtsmii(se.d^ 
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(Full Bench) 

Sulaiman, O.J..THOM. Niamatdllah, 
Raohhpal Singh and Bajpai. J J. 

S. Udeypal jSfwgrfe — Plaintiff Appli- 
cant. 

V. - 

Lakshmi CAand— Defendant — Oppo- 
CivU Case No. 408 of 1934. Decided: 

°'(a^‘'pieadings-Admi«ion in-If accepted,. 

should be accepted in its entirety. 

It is permissible lor a tribunal to accept part 
and reject the rest of any witnesses testimnny. 
But an admission in pleading cannot be so die- 

sected: 39 Bom 399, Foil. ^ j * 

(b) Limitation— Court is bound to apply 
law of liroilolion whether pleaded or not. 

Courts are bound to apply the law* of limita- 
tion in suits whether it is pleaded or not and to 
dismiss a suit which is apparently beyond time. 
Conversely they are bound not to dismissi'as- 
barred, a suit which, on the face 

(c) Limitation — Practice -- Plaintiffs^ 

bringing suit beyond limitation 
grounds of exemption in plaint— Plaintitt 
can prove different grounds to get over bar 
of limitation other than those stated tn 

plaint — Practice, Relief. 

If the plaint shows the ground of exemption,, 
tho requiroment of the Code is satisfied, but this 
does not preclude the plaintiS from taking an- 
other and an inconsistent ground to get over the 
bar of limitation if he believes that the latter is 
the true ground. Justice should not be allowed 
to bo defeated simply because a party has not 
been able to prove the case which he attempted 
to prove, but has proved certain other facts wbion 
nevertheless entitled him to a decree, provided 
the aggrieved party is not taken 
C L J 139; 1922 Lah 230; 25 All 256 5) and 

25 All 498 (F D), Foil. 949 C IJ. 
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(d) Limilation Act (as amended in 1927)t 
Effect of amendment — Payment of 
interest in order to save limitation must also 
be in bandwriting of or in writing signed by 
debtor.' 

The only change that has been made by the 
amend men t of 1 927 is that after the amendment, 
payment of interest in order to save limitation 
must also be in the bandcvriting of or in the 
writing signed by the person making the pay- 
ment. Before the amendment, only part-pay- 
ment of the principal in order to give fresh start 
of limitation had to be in the handwriting of the 
debtor. Now the same rule is made applicable 
in cases of payment of interest also. [P 960 C 1] 

(e) Limitation Act (as amended in 
1927), S. 20 — Interest paid ‘as such' and 
part payment of principal are on different 
footing — Payment made towards interest ‘as 
such' alone saves limitation (Per P, B.; Thom 
and Bajpai, JJ Contra ) 

CFer Full Bench) — It is noteworthy that two 
separate paragraphs have been allotted to pay- 
ments of interest and part payment of principal 
respectively in S. 20, and the words employed 
also aredifierent. There is prima tacie there- 
fore no reason to suppose that the legislature 
has intended that they should be exactly on the 
same footing. A mere pajment of interest is 
useless to save limitation unless tne interest 
has been paid: (a) before the expiration of the 
period; (b) paid as such; and (cj by the person 
liable to pay the debtor by his duly authorized 

agent. ^ 

{Ber Thom ^ndi Bajpai, J J ,) — By the amend- 
ment of S. 20 in 1927, the intention of the legis- 
lature was perfectly plain, viz. to put payment 
towards interest and part payment of capital on 
exactly the same footing. If the creditor could 
prove by an endorsement in the bandwriting of 
the debtor a payment either towards capital or 
interest then from the date of that payment a 
fresh period of limitation should run.|.B 962 01] 

(f) Limitation Act (as amended in 
J927), S. 20— Payment made by creditor 

wUbout specification— Creditor appropriat- 
ing it towards interest— Payment is neither 
DAvment of interest as such nor as part pay- 
ment; 52 All 459=127 IC 581 = 1930Afia92,Otcr- 
rulcdlFcv F.B.'.Thom and Bajpai, JJ., Contra.) 

(Per Full Benc^i)— Where money is paid by a 
debtor without specifying whether payment is 
towards interest or towards principal, leaving it 
to the option of the creditor to appropriate it as 
he Likes, and the creditor appropriates it towards 
interest, there is neither a pajment of interest 
<;uch nor a part payment of principal within 
the meaning of S. 20: 52 All 459=127 / C 581= 
1090 All 392. Overruled; 14 I C 580, Diss Jrom; 
Case Into discussed. [P 964 C 2] 

(Per and Baipui. J/)— ''here an en- 

dorsement appears on the back of a bond in 

the handwriting of a debtor or his agent of the 

cayment of a certain sum which is less than the 
amount of interest due, and less than the capi- 
tal amount of the bond, a fresh period of limita- 
tion would run from the date of payment inas- 
much as clearly the payment must be either to- 
wards interest or in part payment of principal, 
T^nrtlv towards interest and partly towards 

LP 952 C11 

^(g) Interprelalion of Statutes — Each word 

enactment should be given im- 


portance-intention of statute should not be 
defeated by adhesion to the letter of statute 
— Court can ignore certain words to give 
effect to the intention of legislature. 

(Per Thow and Bajpai, JJ ) — The manifest 
mCention of a statute must not be defeated by 
too literal an adhesion to its precis© language. 
No doubt generally full justice must be done to 
the words of a statutory enactment, but if the 
result of that is to do less than justice to the in- 
telligence of the legislature it is the duty of the 
Court to ignore the words which have the effect 
of making the enactment an absurd one: King 
V. Vasey and Lally, (1905) 2KB 748; King v. 
Ettridge, (1909) 2 if B 24 and Salmon v. Dun^ 
combe, 11 A C 627, Foil. [P 952 C 2; P 963 C 1] 

(h) Limitation Act (as amended in 1927), 
S. 20 — Payment of interest ‘as such’ — Words 
as such’ are still important and are pur- 
posely retained by legislature with a view to 
maintain their formal importance [Thom and 
Bajpai, JJ., Contra.) 

(Per Full Bench ) — The legislature must be 
deemed to have been aware of the importance 
attached to the words “paid as such” in para. 1, 
S. 20 and its deliberate act in not deleting those 
words should naturally be interpreted as im- 
plying that the interpretation put upon those 
words has been accepted by the legislature. 

/T, ^ CP 968 C 1] 

[Fev Thom Bajpai JJ., Contra.) — There 
can bo no doubt whatever that S. 20 as 
amended in 1927 is a typical example of sloppy 
draftmanship and the words “as such” are 
clearly redundant and the Court ought to at- 
tach no significance to them. The Court ought 
to ignore them entirely in order not only to 
avoid an absurdity but to give effect to the plain 
intention of the legislature. [P 953 C 1, 2] 

PathaJe a>nd Pcltitiq/ ZjciI — for 

Applicanfc. 

Kamta Prasad— iox Opposite Party. 

Bajpai, J* — This case has been refer- 
red to a Full Bench, because there is 
some conflict of opinion as to the true 
meaning and scope of S. 20, Limitation 
Act, more specifically after the amend- 
ment in the proviso by Act 1 of 1927 

K- briefly stated. The 

plaintiff brought a suit for the recovery 

^ sum of R.S. 250 on the allegation 
that defendant 1, Ewaz and Nanhe de- 
c^sed borrowed Rs. 100 from the plain- 
tiff and executed a bond which pro- 
vided for payment of interest at the 
rate of Rs. 3-2-0 per cent per men- 
sem, the interest to be compounded 
every six months. The bond was pav- 
able on demand. Defencl^t 1 and 
Nanhe deceased paid Rs. 50 on 17th 
August 1930, towards interest and both 
of them put their thumb marks on an 
endorsement of payment at the back of 
the bond. The endorsement runs as 
follows: "Deposited Rs. 50 to-Ty on 
17th August 1930." There is then an 
account at the foot of the plaint which 
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Principal was Rs. 100 and interest from 7th 
October 1927 to 16th August 1938 at the rate of 
2 per cent per mensem compoundable six 
monthly was Bs. 250 out of which Rs. 50 were 
paid and endorsed at the back of the bond and 
Rs 40 were remitted. The interest therefore 
due was Rs. 150 and this with principal amoun- 
ted to Bs. 250. 

Ewaz, defendant 1, did not file any 
written statement, but the heirs of the 
deceased Nanlie pleaded that the bond 
was without consideration and that its 
execution was not admitted. Nanhe, the 
deceased, had no necessity to borrow 
nor did he as a matter of fact borro\v 
anything on the bond in suit. All the 
allegations of the plaintiff were wrong 
and the interest was exorbitant. Ine 
learned Small Cause Court Judp re- 
ferred to the evidence of the plaintitt 
and his witness Radha Ballabh and 
observed that they had said that Rs.50 
were paid towards the bond, but nei- 
ther of them said as to whether this 
payment was made towards the prin- 
ciple amount or towards interest. Rely- 
ing on the authority of 1933 A L J 9^ 
( 1 ) the Court below held that the ^it 
was barred by time. It also held that 
the execution of the bond by defen- 
dant 1 and Nanhe deceased for con- 
sideration was proved. On the question 
of interest the learned Judge held that 
the interest claimed was not excessive 
in view of the fact that the plaintiff 
did not claim at the contractual rate, 
but at the lower rate of 2 per cent pea* 
mensem and had further remitted a 
sum of Rs. 40. In the event the suit 
was dismissed, and in revision before 
ns it is contended that the view of the 
Court below that the plaintiff s suit n-as 
barred by time is not sound. , 

It is to be noticed that the plaintiff 
in his plaint distinctly said that the 
executants of the 

ment of Rs. 50 on the head of est 
as such. One may say that the plamt 
miffht be read as meaning that the plamr 
tiff also credited it as such, but it is 
not possible to argue that the Plaintiff 
appropriated it as mterest 

of the volition of the debtors. Para. 2 
specifically says that defendant 1 and 

Nanhe deceased paid Rs. 50 

h docs not say that they paid R;S- 50 

on account and the plaintiff 

ance of the right conferred on him by 

law appropriated it towards tatwst 

The admission made by the pontiff 

can be construed only in one 

as a single admission, namely, t^t the 

sum of Rs. 50 was paid by the debtors 

towards interest as such and it was 

i. Ram Prasad vTB'inaek Shukul, 1933 All 453= 
144 I C 899=55 All 632=1933 A L J 930. 


therefore appropriated as such hence 
the account in the plaint was calculated 
in the way in which it was^ done. It 
is possible to reject the entire admis- 
sion and to say that the amount was 
not paid toivards interest as sucJi, but 
it is not permissible to hold that the 
plaintiff’s case that the debtors paid 
the amount towards interest as such is 
wrong and to pin down the plaintiff to 
the implied admission in the plaint that 
he appropriated the amount toward.s 
interest. In 39 Bom 399 (2), at p. 409, 
their Lordships of the Privy Council 
say: 

It is permissible for a tribunal to accept part 
and reject the rest of any witoes8*s testimony. 
But an admission in pleading cannot be so dis- 
sected, and if it is made subject to a condition 
it must either be accepted subject to the condi- 
tion or not accepted at all. 

The leamed Judge of the Small Cause 
Court while considering this aspect of 
the case says: 

It means that Rs. 60 were paid by the debtors 
and they did not care to specify that the sum is 
to be appropriated towards the interest or prln- 
cipal. _ J, 

And then following Ram Prasad s 
case held that the suit was barred by 
time. I can only interpret this obser- 
vation of the leamed Judge as 
that he accepts the fact that Rs. 50 
were paid, but he rejects the cAse put 
forward by the plaintiff, viz., that the 
amount was paid towards interest as 
such and that being so, the question; • 
arises as to the nature of this payment. 

I have said already that it cannot be: 
payment of interest as such. A debt, 
consists of two portions, namely, • in^* . 
terest and principal, and this amount., 
must therefore be taken as part pay- 
meni of principal. It might be con- 
tended that such a finding would be!,, 
opposed to the case put forward . bV'. : 
the plaintiff, because the exemptioni , 
from limitation was sought on the 
ground that a portion of interest ^vas . 
paid as such and the plaintiff should 
not be permitted to say that the suit , 
is saved from limitation by reason of 
a part payment of principxal. Under 
O. 7, R. 6 where a suit is instituted 
after the expiration of the period pres- 
cribed by the law of limitation the 
plaint shall show the ground upon which 
exemption from such law is claimed. 
Upon a liberal construction of the 
plaint it must be deemed that the 

exemption was sought generally under 
S. 20, Limitation Act. Courts are bound f 
to app ly the law of limitation in suats | 

2. l^Iotabboy Mulla Eassabhoy v. Mulji Haridas, 

1916 P O 2=29 I 0 223=42 I A 103=39 Bom 

399 (PC). 
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"'“hether it is pleaded or not and to 
dismiss a stiit which is apparently be- 
yond time. Conversely they are bound 
not to dismiss, as barred, a suit which, 
on the face of it, is not barred. In 
13 C L J 139 (3), at p. 147, Mukerji, J., 
went further and said: 

If the plaint shows the ground of exemption, 
the requirement of the Code is satisfied, but this 
does not preclude the plaintiff from taking an* 
other and an inconsistent ground to get over 
the bar of limitation if he believes that the latter 
is the true ground. Consequently in the case 
before us the plaintiff-respondent is entitled to 
urge that the suit is not barred by limitation 
for a reason different from the one assigned in 
the plaint. 

In 2 Lah 13 (4), it was held that: 

the plaintiff having mentioned one ground of 
exemption in the plaint was not debarred by the 
provisions of O. 7, B. 6, Civil P. C., from taking 
another and an inconsistent ground to get over 
the bar of limitation and could consequently rely 
upon the acknowledgment made in the plea of 
the previous case. 

In the present case the plaint does 
state the ground upon which exemption 
from the law of limitation was sought 
and as such the requirements of O. 7, 
R. 6 were satisfied, but if the case set 


up in the plaint is not proved, but 
certain other facts are established then 
the plaintiff is entitled to exemption 
on those other proved facts. In the 
cases of 25 All 256 (5) and 25 All 498 
(6), the plaintiff* was allowed to suc- 
ceed on a case different from the one 
■which he had set up, when the proved 
facts en'titled him to a decree. The 
test to my mind is that justice should 
not be allowed to be defeated simply 
because a party has not been able to 
prove the case which he attempted to 
prove but has proved certain other 
fdets which nevertheless entitle him to 
a decree, provided the aggrieved party 
-is not taken by surprise, and I cannot 
see any prejudice to the defendant in 
•fhis case by allowing the plaintiff to 
allege that the payment of Rs. 50 
should be considered as payment of a 
part of the principal. 

It is not the defendants case that 
the sum of Rs. 50 represented the 
entire luibility of the executants which 
was wiped off by the payment of Rs. 50; 
thev in fact deny the taking of the 
debt The debtors endorsed the 
navment on the back of the bund and 
nllowecl the bond to remain m the pos- 
session of thj^ creditors th us show ing 
^ Hlnffu Miah V. Heramba Chandra, (1911) 13 
n r T 139=8 I C 81. 

i.Parmeshri Das v. Fakira, 1922 Dah 230=60 
r\ 772=2 Lahi 13. 

5 Abdul Ghani v. Mt. Babni. (1903) 25 All 256= 
lonq A W N 18 (FB). 

6. Balmtkund v. Dalu, (1903) 26 All 498 (FB). 


that the liability was not completely 
wiped oft*. The debtors might be illite- 
rate, but this amount of intelligence must 
be attributed to them that a document 
evidencing liability should not be al- 
loA^^d to remain in the possession of 
the creditor when the liability was ex- 
tinguished, and there was no point in 
making any endorsement at the back of 
the bond. The payment must therefore 
be taken as the payment of a part of 
the principal. 

As the acknowledgment of payment 
appears in a writing signed by the 
person making the payment the suit 
would be mthin time. Under S. 3 (52), 
General Clauses Act. “sign” with its 
grammatical variations and cognate ex- 
pressions shall, with reference to a per- 
son who is unable to write his name, 
include “mark” with its grammatical 
variations and cognate expressions. I 
might mention that before the Amend- 
ment Act of 1927 the proviso in S. 20, 
Limitation Act, ran as follows: 

In the case of part payment of the principal of 
a debt the fact of the payment appears in the 
handwriting of the person making the same, 
and it was held in some cases that 
where the endorsement of a part pay- 
ment of principal was in the hand- 
writing of a person other than the deb- 
tor, but it was signed by the debtor 
there was not a sufficient compliance 
with the proviso, but after the passing 
of the Amendment Act of 1927 where 
the language has been slightly altered 
and the words arc “in the hand-writ- 
ing of, or in a writing signed the 
person making payment” it will be 
sufficient if the writing is merely signed 
by the debtor although it is written by 
another person. 

I now propose to consider the im- 
portance of the words “as such” in 
the first paragraph of S. 20 and of 
the proviso added by the Amendment 
Act of 1927. It is said tliat the words 
“as such” must be given some meaning 
and the meaning that was given to 
them by almost all the High Courts in 
India was that where payment is not 
expressed to be made on account of 
interest or on account of principal and 
interest, but is simply made on ac- 
count of the debt it cannot be said 
that there is a payment on account of 
interest as such and limitation will not 
be saved on that fooling. The words 
“as such” mean that there must be at 
the time of the payment some mention 
that the payment is wholly or partly 
for interest. It may be possible to infer 
that the payment was made by the 
debtor towards interest as such by the 
surrounding circumstanoes, for instance 
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where the amount that is paid repre- 
sents the interest up to^ the date of 
payment or where there is an expresis 
provision in the bond that any money 
paid was to be applied first towards 
payment of interest and next towards 
payment of principal and money was 
paid by the debtor from time to time. 
The question is whether the words have 
the same meaning as they had before 
the Amendment. My learned brother 
Thom, J.. lias discussed that in inter- 
preting a statute the intention must 
not be defeated by too literal an adhe- 
sion to its precise language and where 
tliis will lead to a manifest contradic- 
tion of the apparent purpose of the 
enactment, a condition may be put on 
it which modifies the meaning of the 
words, and sometimes some words rnay 
be rejected altogether. But even if it 
be assumed, and indeed we must as- 
sume that the Legislature was aware 
of the view taken by the High Courts 
and the argument be that if it still 
allowed the words to remain in the 
amended section the same meaning 
should be given to them. I am of the 
opinion that those words Itave now lost 
much of their importance. 

Before the amendment it was not ne- 
cessary that the acknowledgment of the 
payment of interest should be in the 
handwriting of, or in a writing signed 
by the person making a payment. This 
led to a number of frivolous suits long 
after the period of limitation prescribed, 
for it was easy for the plaintiff to say 
that within the time fixed the defen- 
dant paid him a small amount as in- 
terest and then the plaintiff attempted 
to prove such payment by adducing 
oral evidence which wasted much valu- 
able time hut ultimately the suit was 
in most cases dismissed. There is also 
no reason why the payment of interest 
should stand on a different footing from 
the part of the principal. These seem 
to be the reasons why the Legislature 
made it essential tliat the acknowledg- 
ment of the payment of interest should 
also be in the handwriting of, or in a 
writing signed by, the debtor. It as 
however important to note that where 
the part of a principal of a debt is 
paid by the debtor the words “as such 
do not appear and therefore it is not 
necessary tliat the .creditor must prove 
that the debtor at the time of the 
payment made some mention that the 
payment was towards part of the prin- 
cipal as such nor is it essential 
this fact should necessarily he inferred 
from the surrounding circumstances. 

When construing S. 20, Limitation 


Act, it is the attitude or the volition of 
the debtor which 'has got to be consi- 
dered and the action of the creditor is 
not . important. The way in which the 
ci'editor appropriates the payment is of 
no significance except as an admission 
and I have already discussed in an 
earlier portion of my judgment that 
an admission must be accepted as a 
whole or rejected as a whole. The 
words in both the paragraphs are “paid 
by the person liable to pay the debt 
or paid by the debtor*’ and not ^ re- 
ceived or appropriated by the creditor. 
If therefore a plaintiff has failed to 
prove that the debtor expressly speci- 
fied that he was making the payment 
towards interest as such or if such an 
intention on the part of the debtor 
cannot be inferred from the surround- 
ing circumstances, it is obvious that 
the payment was made towards part 
of the principal (it is assumed that 
the payment cannot be inferred as a 
complete discharge of the liability and 
in this case from what I have saidabove 
it cannot be so inferred). Further it 
is not necessary that the payment 
should either by express words or by 
implication be towards part of the pHn- 
ciF>al, because the words “as such” do 
not appear in the second paragraph, 
and the finding that the payment was 
towards i>art of the principal becomes 
inevitable on the principle of elimina- 
tion; a debt as I said before consists 
of two portions, namely, interest and 
principal. 

I agree with the learned Chief Jus- 
tice for the reasons given by him, that 
the writing on the back of the bond 
does not operate as an acknowledgment 
under S. 19, Limitation Act. This is 
my answer in the case referred to us 
and I am of the opinion that the suit 
is not barred by limitation. ' ^ • 

Thom, J. — This application in revi- 
sion arises out of a suit for recovery of 
a sum of Rs. 250 on the basis of a 
bond dated 7th October 1927. The suit 
has been dismissed on the ground that 
it is barred by time. The applicant 
however contends that the claim is not 
barred by time as the date from which 
the period of limitation should be held 
to begin to run is 17th August 1930. 
On that date a sum of Rs. 50 was 
paid and the bond bears an endorse- 
ment within the meaning of S. 20, 
Limitation Act, by the debtor that this 
sum was paid. In the endorsement 
however there is no indication as to 
whether this sum is paid towards in- 
terest which was due or in part re-pay- 
ment of principal. 
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The sum of Rs. 50 is less than the 
amount of interest that was due upon 
the bond on 17th August 1930 and it 
is less than the capital sum lent upon 
the bond. In these circumstances, in 
my judgment, the payment of Rs. 50 
should be regarded as a payment to- 
wards interest. When a debtor makes 
a payment without specifying whether 
the payment is towards interest or to- 
wards capital then, in my view, it is 
only reasonable to infer that he intends 
the payment to be made towards in- 
terest. It is difficult to imagine a case 
where a debtor will make a payment 
and intend it to be appropriated to- 
wards the redemption of the capital 
sum when interest is due. The Court 
in such circumstances, in my opinion, 
in the absence of any evidence to the 
contrary, is entitled to hold that the 
payment is a payment towards interest. 
This view however is not in accord 
with the interpretation of S. 20, Limi- 
tation Act, as that section was inter- 
preted by the Courts in India prior 
* to the amendment of the Limitation 
statute in 1927. S. 20 as amended is 
as follows: 


Where interest on a debt or a legacy is, before 
■the expiration of the prescribed period, paid as 
■such by the person liable to pay the debt or 
legacy, or by his agent duly authorised in this 
behalf, or where part of the priucipal of a debt 
is, before the expiration of the prescribed period, 
paid by the de-itcr or by his agent duly autho- 
rised in this behalf, a fresh period of limitation 
shall be computed from the time when the pay- 
ment was made, provided that, save in the case 
<if ft payment of interest made before 1st Janu- 
ary 1928. an acknowledgment of the payment 
appears in the band writing of, or in a writing 
eigned by the person making the same. 

■ The amendment of the section took 
the form of the addition of the proviso 
which now appears at the .end of the 
section quoted. The view taken by the 
Court in India prior to the amendment 
of the statute was that by the words 
'■as such” in the section the hgislature 
intended to place the burden upon the 
creditor claiming on the footing of a 
bond of proving that when a payment 
of interest was alleged the debtor speci- 
fically appropriated the payment to- 
wards interest at the date of payment. 
No doubt this was not an unreasonable 
interpretation to place upon the words 
.‘ns such”, but It IS permissible to 
doubt if such a construction was a cor- 
rect one. 

The opposite party contends that the 
words “as such” in the amended section 
Thould be given the same rn can mg as 
^hey were given by the Courts in India 
prior to the amendment and he con- 


tends that, inasmuch as the claimant 
had failed to prove that the payment of 
Rs. 50 was a payment towards the re- 
demption of capital or was specifically 
appropriated to interest by the debtor, 
k cannot have the effect, in view of 
the terms of S. 20, of starting a fresh 
period of limitation. In my view this 
argument is unsound. 

It is true that the endorsement does 
not appropriate the payment of the 
Rs. 50 either towards principal or in- 
terest, but it is a fact that the sum 
of Rs. 50 is less than the amount of 
interest due or the amount of the prin- 
cipal sum. It clearly follows therefore 
that the payment must have been either 
towards interest or towards part pay- 
ment of capital or towards both. I have 
already expressed my view that the 
payment should be regarded by the 
Court as a payment towards interest. 
Be that as it may, there can be no 
disputing the fact that the payment 
was either towards interest or was part 
payment of capital, or partly towards 
interest and partly towards capital, and 
which ever be the case, a fresh period 
of limitation will begin to run from the 
date of payment. The opposite party 
contends, however, that as the claimant 
has failed to prove that when making 
the payment the debtor specifically ap- 
propriated the same towards interest 
even though it has been appropriated 
towards interest by the creditor, it is 
not a payment of interest “as such” 
Avithin the meaning of S. 20, Limitation 
.Act. and therefore a fresh period of 
limitation does not run from the date 
of payment. 

The difficulty has arisen because of 
the expression ‘‘interest paid as such” 
in the section. The words ‘‘as such” 
appear to me to be redundant. A pay- 
ment of interest is a payment of in- 
terest and it is no more a payment of 
interest if the words “as such” are 
added. A payment of interest cannot 
be payment of anything else and it is 
no more clear tliat it is a payment of 
interest if the words “as such” are 
added. Prior to the amendment of the 
siatute as already observed however a 
certain meaning Avas given to the Avords 
“as such” by the Courts in India. I can 
see no reason hoAA'cver for giving the 
same meaning to these AA'^ords, Avhich 
arc clearly redundant, in the amended 
section. If the contention of the oppo- 
site party be accepted then the fol- 
loAving Avill be the position: (1) If a 
payment Avere made and specifically ap- 
propriated tOAvards repayment of capi- 
tal a fresh period of limitation Avill run 
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from the date of payment. (2) If a 
payment were made and specifically ap- 
propriated towards interest a fresh 
period of limitation mil run from the 
date of payment. (3) If a payment 
were made and no specific appropria- 
tion appears in the endorsement then, 
■though the payment must either be 
towards interest or towards capital, a 
fresh period of limitation mil not begin 
to run from the date of payment. 

In my view an interpretation which 
leads to so absurd a result should not 
be accepted by the Court. It should not 
be assumed tliat the legislature intend- 
ed to pass an enactment which would 
lead to such an absurd result. In my 
view the intention of the Legislature 
was perfectly plain, viz., to put pay- 
ment towards interest and part pay- 
ment of capital on exactly the same 
footing. If the creditor could prove by 
an endorsement in the hand-writing of 
the debtor a payment either towards 
capital or interest then from the date 
of that payment, the intention of the 
Legislature was, a fresh period of limi- 
tation should run. It follows therefore 
if this view be sound, that where an 
endorsement appears on the back of 
a bond in the handwriting of a debtor 
or his agent of the payment of a cer- 
tain sum which is less than the amount 
of interest due, and less than the capi- 
tal amount of the bond, a fresh period 
of limitation would run from the date 
of payment inasmuch as clearly the 
payment must be either towards in- 
terest or in part payment of principal, 
or partly towards interest and partly 
towards capital. 

It is contended, on the other Irand 
houe\cr that this interpretation would 
have the effect of reading out of the 
section the words “as such.” This may 
be so, but it is permissible to read out 
words which are redundant or which 
lead to an absurd result and to refuse 
to give them an interpretation which 
would have the result of defeating the 
plain intention of the statute. Clearly 
in the present case if the words “as 
such” are given the meaning which was 
attributed to them by the Courts prior 
to the amendment of the Limitation 
Act then the plain intention of the 
section is defeated and, as already ob- 
served, an absurd position results. It 
n»ay have been necessary, prior to 
the amendment of the section, to 
give the words “as such” a cer- 
tain meaning in order to make the 
seel ion intelligible. That in my ^uew 
however is no reason for giving the 
same meaning to the words in the 


amended section if thereby the inten- 
tion of the Legislature is defeated or a 
palpable absurdity results. 

The opposite party relies strongly 
ui>on the general principle with regard 
to the interpretation of the statute; 
the full meaning must be given to eveiy 
word of the statute. True it is that it 
is the duty of the Court to do full 
justice to each and every word appear- 
ing in a statutory enactment. The 
Court however should not shut its eyes 
to the facts. It is common knowledge 
that draftsmen are sometimes careless 


i 


and slovenly and that their draftman- 
ship results in an enactment which is. 
unintelligible or, if intelligible, is ab- 
surd. Where this is so, there is no- 
reason why the Court should diligently 
endeavour to spell out a meaning where 
there is no meaning or to solemnly 
affirm that the Legislature deliberately 
placed imprimature on an absurdenact- 
ment. No doubt, generally, full justice 
must be done to the words of a statu- ! 
tory enactment, but if the result of ^ 
that is to do less than justice to the* 
intelligence of the Le^slature it is the ' 
duty of the Court to ignore the words ' 
which have the effect of making the ' 
enactment an absurd one. This view 
of the law is well founded on authority. 
Maxwell on Statutes, seventh edition, 
deals with the question of the modifica^ ' 
tion of the language of a statute tq . , 
meet the intention of the Legislatui'e.- 
The learned author states at p. 198: • 

Where the language of a statute, in its ordi-' 
nary meaning and grammatical Construction,’ 
leads to a manifest contradiction of the apparent 
purpose of the enactment, or to some incon- ' 
venience or absurdity, hardship or injustice,* 
presumably not intended, a construction may • 
be put upon it which modifies the meaning of. 
the words, and even the structure of the 
sentence. This may be done by departing from - . 
the rules of grammar, by giving an unhsual. 
meaning to particular words, by altering theif' 
collocation, by rejecting them altogether, or'by _ 
interpolating other words under the influence,! ] 
no doubt, of an irresistible conviction that the* i. 
Legislature could not possibly have intended* * 
what its words signify, and that the modifica-. 
tions thus made are mere correction of careless- 
language and really give the true meaning. 
Where the main object and intention of a 
statute are clear, it must not be reduced to a. 
nullity by the draftman’s unskilfulnesa or 
ignorance of the law, except in a case of neces- 
sity or the absolute intractability of the 
language used. 

In (1905) 2 K B 748 (7), the qiaes- 
tion of modification of the words of a. 
statute was considered. In the course 
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of his judgment Lord Alverstone, O. J., 
approves of the passage from Maxwell’s 
Inl^rpretation of Statutes quoted above 
and proceeds with regard to the special 
circumstances of that particular case: 

This case is a good instance of the principle 
that the manifest intention of a statute must 
not be defeated by too literal an adhesion to 
Its precise language. The object of the amend- 
ment is plain and I think it is a case in which 
we must apply the principle I have cited, and 
so construe the section as to make it carry out 
that undoubted object. 

In that case the Court decided to 
ignore certain words which appeared in 
the section under consideration and 
Wills, J., in the course of his judg- 
ment states: 

Nobody I think who considers the enactment 
in question as a whole, can doubt that such 
was the intention of the amending section, and, 
if so. something roust be cast aside in order to 
make sense of the earlier section as amended. It 
matters little which words go, so long as the 
obvious meaning is preserved. 

A similar qtiestion was considered in 
(1909) 2 K B 24 (8). The judgment of 
the Court which consisted of Darling, 
Walton and Pickford, JJ.. was delivered 
by Darling, J., and in the course of 
his judgment the principle that to give 
sense to an enactment it is the duty 
of the Court to ignore certain words 
of the enactment is specifically ap- 
proved. At p. 28 of the report the 
learned Judge states: 

; We are of opinion that we may in reading 
this statute reject words, transpose them, cr 
even imply words, if this be necessary to give 
effect to the intention and meaning of the Le- 
gislature; and this is to be ascertained from a 
careful consideration of the entire statute. 

In 11 A C 627 (9,', the principle was 
approved that where the main object 
and intention of a statute arc clear it 
mtist not be reduced to a nullity by the 
draftman’s unskilfulncss or ignorance 
of law, except in a case of necessity, 
or the absolute intractability of the 
language used. Now, there can be no 
doubt whatever that S. 20, Limitation 
■Act, as amended is a typical example 
of sloppy draftmanship, and applying 
the principle approved in the decisions 
referred to above it is in my judgment 
nermissible to attach no meaning what- 
^er to the words “as such.” In my 
view in any case, the words “as such“ 
are clc^irly redundant. Be that as it 
mav in the circumstances the Court 
ouorht to attach no significance to them. 
Tlie Court ought to ignore them cn- 
tirelv in order n ot o nly to -.a void an 
q" Kine^ V. Ettridge, (190Si) 2 K B 24=78 L J 
®*K B®479=100 l.T 024=73 JP 253=53 SJ 
— 25 T L R 391. 
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absurdity, but to give eflfect to 
plain intention of the .Legislature. 

It may be observed that apart al- 
together from the absurdity of the posi- 
tion which would result from interpret- 
ing the words “as such*’, as these words 
were interpreted prior to the amend- 
ment of S. 20, such an interpretation 
would, for all practical purposes, render 
the section nugatory. In ninety-nine 
cases out of a hundred when a debtor 
makes a payment and endorses the 
same on the back of the bond he does 
not appropriate the payment either to 
interest or to principal. But if be 
makes no appropriation then according 
to the contention of the opposite partv,. 
a fresh period of limitation will not 
run from the date of payment. Such a 
result it is clear was not intended by 
the Legislature. 

It was contended by the applicant 
that the endorsement of the payment 
on the bond by the debtor amounted 
to an acknowledgment of liabilitv with- 
in the meaning of S. 19, Limitation 
Act. For the reasons given by the 
learned Chief Justice. I agree, that this- 
conlention is unsound. In the result 
I would hold that since the endorse- 
ment of the payment of Rs. 50 on the 
back of the bond in suit indicates a 
payment made on 17th August 1930 
either towards interest or in part re- 
payment of in-incipal or partly towards 
interest «and partly towards capital a 
fresh period of limitation began to run 
from that dale and the suit is not 
barred by limitation. 

Niamatullah, J. — I adhere to the view 
cxpics&ed by me in 1933 A L J 930 (1) 
and in 4 .A W R 1346 (10), and con- 
cur with the Hon’hlc Chief Justice in 
the answer which he proposes to give 

to the question referred to the Full 
Bench. 

Sulaiman, C. J. — This is an apjjlica- 
iion in rci'ision from a decree of the 
Court of Small Causes dismissing a 
suit on the basis of a simple mort- 

bond was executed on 
7th October 1927, and was for Rs 100 
bearing interest at Rs. 3-2-0 per cent 
per mensem compounded every six 
months. On 17th August 1930 there 
was an endorsement made on the back 
of this bond staling that Rs. 50 were 
deposited on that date. Under this 
endorsement appeared the thumb-marks 
of the two executants. There was no 
specification in the endorsement as to 
whether the amount was paid toward-^ 
interes t or tow ar ds p art of the prind- 

I C 1001—1935 A L J 23=4 A W R 1346. 
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pal or partly towards interest and part- 
ly towards principal. The plaintiff filed 
his suit on 17th August 1933, on the 
allegation tliat the defendants had paid 
the amount of Rs. 50 towards interest 
and credited the same in his accoimt 
towards interest and claimed the prin- 
cipal sum together with the balance^ of 
the interest giving up a small portion 
-of interest. The Court below has dis- 
missed the suit holding that it was 
barred by time. The matter came up 
before a learned Judge of this Court 
who referred the case to a larger Banch 
which has referred it to this Bench. 

The reason for the constitution of 
a large Bench is that there Ims been 
some conflict of opinion in tliis Court 
•on the proper interpretation of S. 20, 
Limitation ,\ct. In the plaint there 
no mention as required by 0.7, R. 6, that 
exemption from limitation was claimed 
on account of any acknowledgment in 
writing of the liability to pay, but ex- 
emption was sought on the ground that 
the amount had been paid to^vards in- 
terest Other subsidiary questions have 
also been argued before us, but we 
think that this Bench should dispose 
-of only the main question of law on 
which 'there is a conflict of opinion 
leaving other matters to be .decided by 
the Bench concerned. Under S. 3j Limi- 
tation Act, it is the duty of the Court 
to dismiss a claim as time-barred if it 
is brought beyond the period prescribed 
in the schedule; but limitation may be 
saved if the plaintiff can bring himself 
within one of the exceptions. The bur- 
den therefore lies on the plaintiff to 
show that his case falls strictly ^v3than 
the scope of any such exception. 

Now, the substantive S. 20, as dis- 
tinct from the proviso thereto has re- 
mained unaltered ever since 1877. S. 20 
of .‘Vet 15 of 1877, consisted of five 
paragraphs, the first three of which 

were as follows: . u ^ 

When interest on a debt or legacy is, before 
the expiration of the prescribed 
such by the person liable to pay 
legacy. orby his agent duly authorised in this 

'"‘^or^whon part of the principal of a debt, is 
before the expiration of the prescribed pened. 
paid by the debtor or by his agent duly autho- 

poHo^of ’limitation, according to the 
natuJroAo original Uabilit>^ shall be com- 
puted from the time when the payment was 

The Legislature liad considered it 
necessary to have two -separate para- 
graphs dealing with the payment^ of 
fiuerest and part payment of pnncmal 
with separate margmal note^ me 
words used were difterent and the pro- 


visions in respect of them were distaaict. 
While that Act was in force, Courts 
in India attached special importance 
to the words “paid as such” in respect 
of payment of interest, and did not 
regard them as in any way superfluous. 
For instance, in 24 Bom 493 CH) ^ 
p. 499, it was pointed out that: 

The important words are at the commence" 
moot ‘interest paid, as such by the person liable 
to pay* and further that while the forms of pay- 
ment may differ, the section provides that it 
must be payment as interest by the debtor to 
the creditor. Mere crediting of interest by the 
creditor in his own account books is not enough 
to satisfy the statute. It must be interest paid 
as interest and distinctly stated to be so at the 
time of payment, or there must be evidence 
from which payment as interest may be dis- 
tinctly inferred. ^ _ 

Similarly, in 31 All 495 (12), a Bench 
of this Court held that under S.^ 2p 
the payment of interest vdll save limi- 
tation when the payment is rtiad^ ^ 
such, that is to say, that the debtor 
has paid the amount vnsth the intention 
that it should be paid towards interest 
and there must be somethmg to m-. 
dicate that intention: the mere appro- 
priation by the creditor of these pay- 
ments to interest is not such an 
tion. That was a case where tl^ debtor 
in making the payments had on no 
occasion specified how they were to be 
appropriated and there was no other 
indicauon whatsoever to show t^t he 
had made the payments towards in- 
terest as such. The Bench accordmgly 
held that the claim of the p^mtiff 
was not saved from the operation of 
limitation by the payments so made. 

And yet the Legislature when enact- 
ing Act 9 of 1908, did not think it 
at all necessary to alter the language 
of the substantive section, and the first, 
three paragraphs were reproduced v^- 
batim. The necessaiT infer^ce to be 
drawn from their reproduction is that, 
the Legislature accepted the import- 
ance attached to the use of the wori^ 
“paid as such” which had occurred in 
the earlier Act. Had those words been 
in any way superfluous or redundant, 
Courts would not have emphasizedtheir 
sio-nificance, and the Legislature would 
certainly have deleted them. Accord- 
ingly ill 14 A L J 949 (13), it w^ 
held by another Bench that sums paid 
by the debtor on various dates and 
credited to the acc ount and set on 
11. Kariyappa v. Rachapa, (1900) 24 Bom 493 3 

Bom L R 378, - 

12 Muhammad Abdullah Khan v. Bank Inswi" 

ment Co. Ltd., (1909) 31 All 495=2 I C 379- 
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against the pre-existing debts in the 
absence of any specification cannot be 
treated as payments made on accoimt 
of interest as such nor would they save 
limitation as part payment of principal 
when there was no hand-writing of the 
debtor. See also 1929 Oudh 479 (14) 
and 7 Rang 522 (15). 

In 1927 the Legislature amended the 
proviso to S. 20 which shall be con- 
sidered hereafter, but again did not 
think it advisable to change the sub- 
stantive section itself. It therefore fol- 
lows that unless the old interpretation 
of this substantive section has become 
impossible, or there is anything else 
repugnant to maintaining its old inter- 
pretation, the words which are still re- 
tained must be given their full and 
natural meaning. All the words used 
in this section ought to be given their 
proper meaning and no words should 
be considered to be superfluous unless 
there is no other possible option. 

In 1930 A L J 590 (16), it was laid 
down tliat a part payment of principal, 
appearing in the hand-writing of the 
person making it, is not required by 
S. 20, Limitation Act, to be expressly 
stated as being such; it is sufficient if 
it evidences a payment. It is not quite 
clear from the judgment, but probably 
the substantial sums of money paid 
under three cheques amounted to more 
than the interest due, in which case 
when the creditor had failed to show 
that at the time the amount was paid 
as interest, the Bench found it pos- 
sible to treat the payment as living 
been made towards the principal. On 
the other hand, in 1933 A L J 930 (1), 
it was Laid down by another Bench 
tliat where a debtor pays a certain 
amount in part satisfaction of what is 
due from him without caring to specify 
that the sum is to be appropriated 
towards interest or principal and .the 
creditor appropriates such payments to- 
wards interest, the payment cannot be 
considered to be the payment of in- 
terest as such and will not save hniua- 

tion on 

the payment having been la fully ap- 
propriated towards interest, it cannot 
be considered to be payment m part 
Ltisfaction of the principal and limi- 
tation cannot be saved on the supposi- 
ifon that a part of the principal was 

14. Narain Das v- Chandrawatn Kiiat, 1929 

A ,'70— lon T C 825=6 O W ^ ‘»6. 

16 u” Ha Gvi v U Than Kyank. 1929 Rang 339= 

?o"”"v®''sircar .t Co., 10.0 All 
C 58^52 All 450=1030 A L J 

690 . 


paid and the fact of payment appears 
in the hand- writing of the debtor. In 
the course of the judgment it was 
emphasized that where a debtor pays a 
certain sum of money to his creditor, 
there may be an implied acknowledg- 
ment of the liability to the extent of 
the amount paid; but it cannot be said 
that the remaining liability, by evi- 
dence aliunde, should be deemed to 
have also been acknowledged. This caise 
was later followed by a member of the 
same Bench sitting singly in 1935 A L J 
23 (10), but a Single Judge in 1934 
A W R 1342 (17). maybe considered to 
express a somewhat contrary view. 

Now, the law of limitation imposes 
certain arbitrai^*^ time limits on suits. 
There may not be any cleax principle 
of equity underlying such restrictions, 
which are entirely a matter of policy, 
aiming at expedition and intended to 
prevent stale claims from being liti- 
gated. The interpretation of sections 
in such an enactment has to be made 
strictly according to the language em- 
ployed, and not on a consideration of 
what ought to be the law. Of course, 
where the language is ambiguous and 
capable of two interpretations, the sec- 
tion should preferably be interpreted 
so as to mitigate the rigour of the bar. 

It seems to me that the main prin- 
ciple is that there is a fresh start 
for purposes of limitation with a fresh 
cause of action. Innovation of contract 
always gives rise to a new cause of 
action with a fresh starting point of 
limitation. In England, acknowledgment 
of a debt is considered to imply a pro- 
mise to pay. And as a past debt can 
form a valid consideration for a con- 
tract, an acknowledgment of the liabi- 
lity to pay a debt, with the implied 
promise to pay it, may be treated as 
a new contract so as to give a fresh 
Stan for limitation. But in India sec- 
tion 19 is rather restricted and the 
acknowledgment must be made before 
the expiry of the period of limitation, 
and appears to be distinct from a de- 
finite promise to pay. Where there is 
an acknowledgment of liabilitv to pay 
within the meaning of .S. 19, the time 
is computed afresh from such acknow- 
ledgment. 

It seems to me that the principle 
underlying S. 20 is also similar, but the 
Legislature has laid down that in cer- 
tain specified classes of cases, there 
should be a conclusive presumption of 
an acknowledgment of liability to pay, 

li. Rfimbobar ^lisir v.Chaturchun Rai 1935 K\\ 
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with a consequent fresh start for limi- 
tation. S. 20, no doubt, is not pro- 
fessedly based on any such principle, 
but when its provisions are examined, 
this, to my mind, appears to be a 
legilimate inference. 

Now, it is noteworthy that two sepa- 
rate paragraphs have been allotted to 
payments of interest and part payment 
of principal respectively, and the words 
employed also are different. There is 
prima facie therefore no reason to sup- 
pose that the Legislature has intended 
that they should be exactly on the 
same footing. A mere paynient of in- 
terest is useless to save limitation un.- 
less the interest has been paid: (a) 
before the expiration of the period; 
(b) paid as such, and (c) by the person 
liable to pay the debt or by his duly 
laulhorised agent. The words 
such” necessarily imply that the in- 
terest must have been paid ‘‘as in- 
terest”. which in its turn irnplLcs that 
it must have been paid as interest at 
the time of its payment. It is equally 
necessary that it must have been paid 
by the person liable to pay or his 
authorised agent. Thus something 
which is much more than a mere pay- 
ment of money is required. It should 
be payment of interest professedly as 
interest which means that at the time 
of making the payment, the debtor 
should distinctly appropriate it towards 
interest and inform the creditor that 
he is doing so, so that the creditor 
thereafter may not have the option ot 
appropriating it towards the principal. 
It is signiticant that the Lcgi>slaluro 
is so particular. As a general rule all 
payments made by debtors go in the 
(irsl instance towards the discharge ot 
the interest, but the Legislature has 
thought it fit that this general practice 
should not be enough, but in order to 
save limitation, the creditor must prove 
that the interest was paid as interest. 

Before 1927 it was not necess^' that 
the payment of interest as interest 
should be evidenced by any writing. 
It was accordingly open to the credi- 
tor to prove aliunde that interest was 
paid as such although such payment 
did not appear in the hand-wnting ot 
the person making the same. It come- 
ciU'Cntlv frequently led to disputes bet- 
ween the creditor and the debtor, the 
former in order to save limitation al- 
leging that interest had been paid as 
such and the latter in order to claim 
protection pleading that no such pay- 
ment had in fact been made. But as 
regards the part payment of pnncipal, 
the section was specific and the pro- 


viso as it then stood insisted upoa 
the fact of the part payment pf the 
principal appearing in the hand-writ- 
ing of the person making the same. 

Now, if one examines the inipHca- 
tions of these two provisions, it be- 
comes at once obvious that they in a 
way implied an acknowledgmenit of a. 
liability to pay a further amount that 
may be due. When interest as paid as- 
interest that is professedly as interest 
and not towards principal; then there 
is an indirect admission that there is- 
some principal sum due on which the 
interest has accrued and that principal 
is not being paid, but only interest 
thereon is being paid. The L^gi.slature 
has therefore provided that where in- 
terest is paid as interest there should 
be a fresh start for limitation. 

Similarly, where a part , payment of 
the principal sum is made, there is a 
necessary admission that the other part 
is still outstanding, which implies an 
acknowledgment of a liability to 
the outstanding balance and so such 
part payment also gives a fresh start. 
But in order to prevent disputes as 
to whether the payment of the prin- 
cipal was in part or 

thought necessary that the fact of the 
payment should appear in the debtor s- 

hand-writing. ^ . 

It is equally obvious that where a* 

payment is made without any speci- 
fication and the debtor does not signify- 
whether he is making 'the payment Ox 
interest as such or of part payment jot 
the principal, there is really no‘ admis- • 
sion on his part that any further sum 
is still due from him, and there ns. there- 
fore no acknowledgment of liability 6ii 
his part. He merely pays a lump sum 
of money and by no means admitj^.. 
that the 'debt is not fully discharged:; 
There is an admission no doubt that?: 
there was a liability on him to the:y 
extent of the amount so paid, but there 
is no acknowledgment of any further 

liability. Similarly where the debtor, 
offers a sum of money distinctly on 
the condition that he is making the- 
payment in full discharge of his liabi- 
lity, it would be impossible to hold 
that there is an implied acknowledg- 
ment on his part of a liability to pay 
the balance if it is found due. In the- 
first two classes of cases the legis^ 
iature has allowed exemption from linn- 
tation, but has not considered it fit 
to make exemptions in the remaining: 
classes of cases. 

It seems to me that when a 
ment is made by a debtor, it may falL 
under any one of the following cate- 
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g’ones: (1) payment of interest as such 
by the debtor. In such an event the 
case would come undter para. 1 of sec- 
tion 20. ( 2 ) Payment of interest by the 
debtor, but not payment as interest. 
For instance, a payment may be made 
by the debtor without specification, 
which entitles the creditor to appro- 
priate the amount towards interest un- 
der S. 61, Contract Act. In such an 
event the amount if so appropriated 
Mould become a payment of interest, 
but it would not be interest paid as 
interest by the debtor. (3) Pay- 
ment of interest as such, but not by 
the debtor. For instance, a co-judg- 
ment-debtor may make a payment on 
belialf of all the judgment-debtors, al- 
though he is not their agent and is 
not authorised to act on their behalf. 
In such a case so far as the other 
judgment-debtors are concerned, it 
Mould not be a payment by them, 
though the payment may well be of 
interest as interest: sec 27 All 575 (18). 
(4'» It may be a part payment of the 
principal, in which case it would fall 
under the second paragraph of S. 20. 
For instance. M'hcrc the debtor pro- 
fessedly pays the amount in partial dis- 
charge of the principal sum. (5) It may 
professedly be the payment of the 
M'hole of the principal, M'hen the offer 
is made by the debtor M-ith the distinct 
condition that it is being paid in full 
discharge of the entire amount of the 
principal. In such a case, it M^ould be 
difficult to hold that it M'as a part 
payment only, and there M'as an im- 
plied acknowledgment of the liability 
on the part of the debtor to pay the 
balance. (6) Or it may be paid Mithouit 
any specification Mhatsoever leaving the 
matter entirely at the ootion of the 

• ’^creditor to appropriate it either to- 
wards interest or towards principal. 

- : -Accordingly: (a) the creditor may ap- 

• propriate the amount toMards the prin- 
-cipttl ivhen it becomes a payment of 

interest though not paid by the deb- 
tor as such, or (b) the creditor may 
<^ppi*Qpriri t e it t ow*Lrcls tlic principal, in 
Mhich rase it Mould become a part 
pavmcnt of the principal and not a 
payment of interest The second para- 
graph does not use the words as such 
and therefore it does not seem neccs- 
sarv for part payment of principal that 
the payment should have been made 
bv the debtor at the time of payment 
nrofcssedlv as part payment of prin- 
cipal In my judgment S.. 20 refers to 
the payments in categoric^ (D. 
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(4) and (6) (b) only, and not to the 
rest. These three categories, though 
mutually exclusive, are not betM^een 
them absolutely exhaustive, for there 
are cases which may fall under the 
other four categories and not fall under 
either of these three. I am therefare 
unable to hold that M'here a payment is 
made without any specification, it must 
either be a payment of interest as such 
by the debtor or it must be a part 
payment of the principal by the debtor. 
In rny opinion, there are additional pos- 
sibilities as M'ell. 

As an illustration I may cite the in- 
stance of a tenant sending an amount 
by money order to his landlord with- 
out mentioning that the amount is be- 
ing paid towards the principal part of 
the rent due from him or towards the 
interest on such rent, M'hilc in point 
of fact both the amount of the prin- 
cipal and the amount of interest as 
claimed by the landlord arc .separately 
in excess of the amount sent by money 
order. Can it be seriously suggested 
that the tenant in sending this sum of 
money yvithoui any further admission 
Mas acknowledging his liability to pay 
a further balance Mffiich may be claimed 
by . the landlord. The tenant indeed 
might well dispute that anything more 
than the amount sent is due, in M-hich 
case it can hardly be said that he had 
made an admission against himself. So 
far therefore as the substantive sec- 
tion stands, I see no difficulty whatso- 
ever in interpreting k and I see no 
superfluity, inconsistency, anomaly or 
absurdity in its language. Payment of 
interest as such by the debtor and part 
payment of principal by the debtor arc 
dealt with in the two separate para- 
graphs in a distinct manner and there 
is no ground for imagining that in 
spite of their being dealt Math sepa- 
and in spite of the fact that 
diftcrent languages are employed in res- 
pect of them, they stand exactlv on the 
same footing, and there is no ‘distinc- 
tion M'hatsocver betMccn them. 

I now come to a consideration of the 
eftect of the amendment of 1927. The 
proviso in S. 20 of the .Acts of 1877 and 
1908, M'as in the following terms: 

Provided that, in the case of part payment of 
the principal of a debt, the fact of the pay- 
ment appears in the handwriting of the person 
making the same. 

In place thereof the following pro- 
viso has been s^ubslituted: 


- “ 'v , payment of 

“I f ‘■‘“f ^'-5' of January 

1928, an acknowledgment of the payment an-i 

l^^^^dwriting of. or in TwriUnl 
signed by. the person making the payment. ^ 
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As I read the sub^ituted proviso, 
the only difference which it has made 
is that the hand-writing of the person 
making the payment is now necessary 
for both the payments mentioned in 
S. 20, and not only for part payment 
of the principal as before. The Legis- 
latnre has apparently thought it fit to 
put a stop to the controversy between 
creditors and debtors as to whether 
any amount lias in fact been paid or 
not. Without an acknowledgment in 
the hand-writing of the debtor, the 
payment would not save limitation. 
Thus it is no longer open to a dis- 
honest creditor falsely to admit pay- 
ment of interest in order to save his 
claim from limitation. But this exten- 
sion of the necessity to have a writing 
in case of both the payments does not, 
in any way, imply any rachcal change 
in the substantive section itself, which 
the Legislature has left untouched. 
That section had stood in its original 
form for 50 years and had been inter- 
preted in a certain way by the Courts 
in India. 


There is absolutely no reason to 
alter the interpretation ot that sec- 
tion merely because a written acknow- 
ledgment is now made necessa^ for 
payment of interest also. The Legis- 
jlature must be deemed to have b.een 
■ aware of the importance attached to 
the words “paid as such” in the first 
paragraph and its deliberate act p., 
deleting those words should 
be interpreted as implying 
interpretation put upon 

been accepted by the "o 

adhered to. I am altogether u^bte to 

see how this interpretation would mate 

the section in any way ab^^’^d ^ 

oointed out above, there are several 

^tegories of payment of and 

only three of these come under S. 20. 
It was therefore necessary to 
both the paragraphs in this sec tmn so 
that the particular categories ri^ch axe 
considered to give exemption shouW be 

identified and not . confused ivith tne 
other categories which are mdepend^t 
of them Had the Legislature intended 
make aU pavments of money, no 
matter of what kind and in what man- 
ner made. quite sufficient to ^save lim- 
taHon only if there was the hand- 
wAung it would have been very easy 
To redraft the section and have one 
short paragraph to express such an 
intentmn. This course has not been 
adopted. The sectiw has been 

retained as it 

and only the provi^ has be^ 
amended. I am, therefore, un- 


able to hold that the entire effect of 
the use of the words “paid as such, 
which pre-’eminently occur in the open- 
ing paragraph is altogether null and 
void, that the words have become re- 
dundant and superfluous and that it is 
only due to a clumsy drafting that 
those words have been retained. I am 
bound to attribute to the legislature 
a clear appreciation of the interpreta- 
tion of the law, as k stood at the 
time of the amendment and its reten- 
tion of those important words as a 
deliberate act in order to give effect to 
its real intention, which must be ga- 
thered from the language used and not 
by a mere speculation as to .what tne 
true intention ought to be. 

Where there is no specification made 
by the debtor, the creditor is entitleU 
under S. 61. Contract Act, to 
the appropriation in any way he hkes, 
and if the creditor chooses to appro- 
priate the amount towards the payment 
of interest due, the payment cannot be 
considered to have been a payment of 
interest as such by the debtor. It wo^d 
no doubt become a payment of mt^st 
after the appropriation, but 
merit of intere^ 

debtor. It would certainly not be a 
nart payment of the principal by the 
dSbtorar such but if aftenvar^ ap- 
propriated by the creditor 
principal, it would become ^ partly- 
ment of the prmcii^. As al^dy 
pointed out the section <^0/3 T?" 

nuire that part payment of the 
cipal should be made by the debtor 
professedly as part Payment of prin- 
cipal at the time. It follows that where 
the amount was paid without anyspeci- 
fiction and the creditor has, ^ in fact 
appropriated it towards principal, it 
would become a part payment , of tiie 

princii>al. , !, •; * 

I have therefore come to the conclur 

sion that where money is paid by^a 
debtor without speckying whether the 
pavment is towards interest or towards 
principal, leaving it to the option ot 
the creditor to appropriate it as 
likes, and the creditor^ appropriates it 
towards interest, there is neither a 
ment of interest as^ such .^o^^ ? 
payment of the principal within 
meaning of S. 20, but there is a 
unspecified payment of money, wMch 
has subsequently by the art ^ ot tn 
creditor become a paym^t of in^rert. 
This is my interpretation ot b. 
Limitation Act. ^ 

Rachhpal Singh, J.— The questi^ for 

determination m these two 
whether on the proved facts of the tw 
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cases the plaintiffs are entitled to the 
bentefit of the provisions of S. 20, Limi- 
tation Act. In revision No. 219 of 1934 
the facts were these: The plaintiff ins- 
tituted a suit against the defendant to 
recover a sum of money on foot of a 
bond dated 7th October 1927. The suit 
was instituted on 17th August 1933. 
In the plaint it was stated that on 7th 
October 1930, the defendant had paid 
a sum of Rs. 50 towards interest, and 
therefore the plaintiff alleged that -his 
suit was within limitation. It may here 
be stated that the payment was noted 
on the reverse of the bond and bore 
the thumb impression of the defendant. 
The trial Court held that it was proved 
that on 17th August 1930, the defen- 
dant had paid a sum of Rs. 50. No 
evidence was produced to show whe- 
ther this payment had been made to- 
wards interest or principal. It appears 
that it was a general payment made 
by the defendant without specifying 
whether it was made towards interest 
or principal. 

In revision No. 408 of 1934 the facts 
were very similar. 

In both the cases the trial Court 
dismissed the claim as barred by limi- 
tation. In both the cases the plea of 
limitation was successful because the 
trial Courts felt compelled to decide 
the issue of limitation against the 
plaintiffs in view of the ruling of this 
Court in 1933 A L J 930 (1). It may 
here be stated that in revision No. 219 
of 1934, on behalf of the defendant, 
the argument was that as the sum of 
Rs.' 50 was a general payment and \vas 
not proved to have been paid as in- 
terest, the plaintiff was not entitled 
to a fresh period of limitation under 
the provisions of S. 20, Limitation Act. 
The plaintiff finding himself in this 
difficulty made an attempt to amend 
•his plaint and to say that the payment 
of Rs 50 had been made towards part 
payment of the principal sum secured 
under the bond. This amendment how- 
ever was not allowed by the trial Court. 
Before Act No. 1 of 1927, was passed 
S 20 Limitation Act, ran as follows: 


Where interest on a debt or legacy is before 
Iho expiration of the pro.scribed period, paid as 
such by the person liable to pay the debt or 
wiev or by his agent duly authorized in this 
hohalV or where part of the principal of a debt 
U before the expiration of the prrscribed period 
naid by the debtor or by his agent duly autho- 
Kpd in this behalf, a fresh period o limitation 
shall bo computed from the tune when the pay 
“ "f made, provided that, in the case of 

navinent of the principal of a debt, the fact 
of the payment appears in the hand- writting of 
the person making the same .... 


The position was this: If a debtor 
paid interest as such then a fresh 
period of limitation was available to^ 
the creditor from the date on which 
interest was paid. It was not neces- 
sary that there should be an acknow- 
ledgment in writing by the debtor. The 
debtor could make a payment without 
transaction being reduced to writing 
and it was open to the creditor to- 
prove that as a sum of money had’ 
been paid towards interest a fresh 
period of limitation should be com- 
puted from the date of that payment. 
On the other hand if a payment was 
made towards part payment of the 
principal then before it could be taken 
advantage of by the creditor it was 
necessary that there should be an ack- 
nowledgment in the hand-writing of the 
debtor. 


Some curious results followed. It was 
always open to a dishonest creditor 
whose suit had become barred by limi- 
tation to set up a false payment of 
interest in order to bring his case with- 
in limitation. All that was necessary 
for him to do was to produce some 
evidence to show that a small sum had 
been paid by the debtor as interest. 
Then there were cases in which the 
debtor had made a general payment 
without specifying whether the payment 
was made towards interest or principal. 
In view of the provisions of S. 20,. 
as It stood before the passing of Act 
1 of 1927, the creditor in case of a' 
general payment could not say, where 
the payment was not noted down in 
writing that it had been made towards 
principal. The proviso to S. 20 tliat: 

Iq the case of part payment of principal of 
debt, the fact of the payment appears in the 
hand writing of the person making the same 

Stood in his way. So it was alw^ays 
to his interest in case of a general 
payment to plead tliat it had been 
made towards interest. The Courts in- 
sisted tliat whenever a payment was 
pleaded by the creditor for the purpose 
of bringing his claim within limitation, 
he had to prove not only that a sum 
was paid to him, but he was further 
required to establish that the amount 

paid towards interest as such. 
It he failed to prove that the payment 
was made towards interest as such then 
the Court held that the limitation was 
not saved. In cases of payment made 
on general account constant disputes 
arose between the creditors and the 
debtors. The creditors always wished 
to prove that the payment which liad 
been made vyas towards interest as- 
such. By doing so they could get a 
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fresh start of limitation. On the other 
hand the debtors who wanted to def^t 
claims of the creditors by pleading 
the bar of limitation always wished to 
prove that the payment had been made 
towards principal, but nevertheless the 
suit was not within limitation because 
no acknowledgment in writing had been 
made It was in order to set at rest 
this fruitful source to litigation that 
the Legislature intervened and Act 1 
of 1927. amending S. 20, Limitation 
Act was enacted and came , into fcirce 
from 1st Januar>^ 1928. The amended 
S. 20, Limitation Act. runs as follows: 

Where interest on a debt or legacy is before 
the expiration of the prescribed period, paid as 
such by the person liable to pay the debt or 
legacy, or by his agent duly authorized in this 
behalf, or where part of the principal of a debt is. 
before the expiration of the prescribed period paid 
by the debtor or by his agent duly authorized 
in this behalf, a fresh period of limitation shall 
be computed from the time when the pavment 
was made: Provided that, save in the case of a 
payment of interest made before 1st January 
1928, an acknowledgment appears in the hand- 
writing of or in the writing signed by the person 
making it .... • 

The question which has to be con- 
sidered, is what change has been made 
in the provisions of S. 20, Limitation 
Act, after the passing of the Amend- 
ing Act 1 of 1927. In my opinion the 
onlv change that has been made is 
that after the amendment, payment of 
interest in order to save limitation must 
also be in the hand-writing of, or in 
the writing signed by the person mak- 
ing the payment. Before the amend- 
ment only part payment of the prin- 
cipal in order to give fresh start ot 
limitation had to be in the hand-wnt- 
ing of the debtor. Now the same rule 
is made applicable in cases of payment 
of interest also. That is the onl\ re- 
sult of the amendment. In other res- 
pects the ixisition is in no way altered. 

The first part of S. 20 after the 
Amending Act 1 of 1927 stands exactly 
word for word, as it stood before 
amendment. As already explamed the 
onlv change made is that under the old 
section it was not nccessan^ t^t pay- 
ment of interest should be in the hand- 
writing of. or in a writing signed by 
the person making it, while now it is 

necessary. , ‘j 

The first point for considcra.Aon i» 

w'hc-ihcr how a general payment with- 
out any specification by the d^tor 
would save limitation if the creator 
makes an appropriation of payment to- 
wards the payment of interest. Before 
the amending Act l.of 1927 was pass- 
ed the \'icw taken in a large number 
of ruling cases was that a payment to- 


wards general account made by a deb- • 
tor without specifying whether such 
payment was to be appropriated m 
satisfaction of interest due from mm 
was no payment of interest as such. 

It is not necessary to cite all the rul- 
ings in which this view was expressed, 
but I may be permitted to mention a 
few of them. In 6 A L J 611 (12), a 
Bench of two learned Judges of this 
Court held that under S. 20, Limitation 
Act, the payment of interest will save 
limitation when the payment is nmde 
as such, that is to say, that the debtor 
has paid the amount with the inteiYtion 
that it should be paid towards interest 
and there must be something to indi- 
cate that intention and the mere ap- 
propriation by the creditor of these 
payments to interest is not such an 
indication. I am aware of no case ot 
this Court in which a contrary view 
may have been expressed. 

3 Bom 198 (19) was a case in which 
a debtor had at dififerent times made 
payments to the plaintiff in reduction 
of the general balance of account*^ 
against him, but without intimating, 
that any of such payments was to be 

appropriated in satisfaction of the in- 

due on his debt. The Boinbay 
High Court held that there had been 
nonpayment of interest “as such by 
the defendant so as to bring the Case 
within. Cl. 1, S. 21, Limitation Act; 

(9 of 1871), and that the claim was 
barred. 4 Bom L R231 (20) .was a casein 
which at the time of making the^ pay- 
ment the debtor had made an endorse- 
ment saying that he was paying Rs. 4. 
out of the entire amount payable on 
account of principal and interest in res- 
l>ect of this bond. The Court there-* 
fore held that there was a payrne^t; 
of interest as such which saved lijthi-,. 
tation. That case is not applicable t<^; 
the case before us, for the simple reai-, ‘ 
son that here there is no indicatipn'. 
that the debtor expressed an intention^' ' 
that he was paying money in pay-, 
ment of interest. The next Bombay 
case is 5 Bom L R 350 (21). The learned’ 
Judge who decided this case held that 
where payments were made towards 
the satisfaction of a debt and there 
was nothing to show whether they w.CTe, 
made in respect of principal, or in- 
terest, or both, or indefinitely on gene.- 
ral account, they could not serv'e. to 
extend the time, under S. 20. Limita- 

19. Hanmant Motichand v. Kamba Bai, (1878) 8 

Bom 198. - 

20. Suhraya Kamati v. Pakaya (1902) 4 Bom b 

B231. . 

21. Damodar Ramoliander V. Janklbai, (1908J o 
Bom L B 350. 
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tion Art, 'UTiless it was established 
clearly in some way that i>aymentswere 
made on account of interest as such. 
The ruling reported in 4 Bom L R 231 
(20), referred to above was disting- 
uished on the ground that in that case 
the Court below had found as a mat- 
ter of fact that the payment was for 
principal and interest. The next Bom- 
bay case on the point is 9 Bom L R 1329 
(22). It was remarked that: 

Principal must always be paid as principal, 
but the fact of the payment must appear in the 
hand-writing of the person making the same, 
i. e., of the debtor or his duly authorized agent; 
consequently, if a lump some be paid by a 
debtor to his creditor, and no intimation be 
given as to how it is to be appropriated, and no 
memorandum be made by the payer of its pay- 
ment, it cannot be treated as part payment of 
principal, because of the want both of appropria- 
tion and of a memorandum, and it cannot be 
treated as part payment of interest because it 
was not paid as such. 

The Calcutta High Court in 20 I C 
857 (23), held a creditor cannot claim 
the benefit of S. 20, Limitation Act, 
unless he can show that the payment 
was made on account of interest as 
such: there must be either some ex- 
press declaration by the debtor, or 
there must be circumstances from which 
such an intention on the part of the 
debtor may be inferred. Another Cal- 
cutta case on the point is 43 I C 812 
(24) It was held that the expression 
“as such*’ in S. 20, Limitation Act, 
implies tliat something more than mere 
payment of interest must be estab- 
lished to entitle the creditor to the 
benefit of that section. At p. 814 the 
following observations ^vere approved: 

This section requires something more than the 
English law does, namely, that iuterest must be 
paid as interest, that is, it must be distinctly 
stated at the time of payment that it is paid on 
accountof interest, or else there must be evi- 
dence from which the payment as interest may 

be distinctly inferred, and if so, the mere proof 
of payment is sufficient. <-.i j- t i j 

In 31 I C 782 (251, Shadi Lai and 
Leslie Jones. JJ.. held in a Punjab case 

‘^lyments made by the debtor in reancHon of 
the gLeral balance ^Vaymen"! 

It^o^be ‘Lpp^^p^iatel Tn^ satistactio^n ' of the 

■“Pn^rinte-’ros^a/sfe^bto save the bar of 

*'™The same vic\v 'vas_takerLm q Nag- 


wTRaneboVdas Trib Hoa andas v. Pestonji Jeban- 

(10X3, 00 10 


, iCaram IBuxa, 1918 Cal 

24. Charu Chandra '• t 

25 . MlTnuddin v'^Tuhammad Ahmad. 1915 Lah 
275=31 I C 7*^2. 

1935 A. 121 122 


puT caso 59 I C 709 (26) ; in an Oudh. 
case 1930 Oudh. 287 (27); and in Bur- 
ma case 31 I C 101 (28). A contra^, 
view appears to have been expressed in 
pL4 I C 580 (29), by a Bench of Madras 
High Court. 

It appears to me that the preponder- 
ance of authority is in favour of the 
view which has prevailed in this Court 
and which is expressed in 6 A L J 611 
(12). It will thus be seen that there 
is ample authority in favour of the pro- 
position that before the amending Act 
1 of 1927, a general piayment without 
specifying that it was made on account 
of interest as such did not save limi- 
tation. The amending^ Act 1 of 1927, 
has made no change in the first part 
of S. 20. When a creditor wants to 
bring his case within the provisions of 
S. 20 he has to show not only that 
a payment was made, but has further to 
establish that the payment was made 
of interest as such. Before the amend- 
ing Act he could prove the payment of 
interest as such without showing any 
writing signed by his debtor whereas 
now he is required to show that the 
payment was signed by liis debtor. In 
the cases before us all that the credi- 
tors have been able to establish is that 
payments which are endorsed by the 
debtors on their bonds have been made. 
In other words the creditors have 
proved general payments. In my opi- 
nion they cannot be deemed to be pay- 
ments of interest as such w'hich would 
save limitation. 

It was argued before us that as the 
debtors had not made appropriation 
and as the creditors appropriated the 
payments tow^ards interest it should be 
deemed that they were made towards 
payment of interest. I do not think 
that a general payment without specifi- 
cation by the debtor that it was being 
made towards interest as such would 
attract consequences of S. 20, Limita- 
tion Act. The ruling of this Court in 
6 A L J 611 (12), is against the con- 
tention of the applicant. In that case 
it w'as held that the mere appropria- 
tion by the creditor of payments to 
interest is not an indication that the 
payment w'as made towards interest as 
such. The same view was expressed in 
87 I C 746 (30), by the tw'o learned 

26. Jago V. ^^ahac3eo. 1921 Nag y4=5^1 C 709.~ 

27. Lalji V. Ghasi Ram, 19.30 Oudh 287=128 I G 
270=7 O \V N 4 20. 

29. Nga Twe v. Nga Ba, 1915 U B 11=31 T G 

101=2 U B R 80. 

29. Narayana Iyengar v. Alagiriswamy Ivencar 

(1912) 14 I G 680. ^ 

30. Mahommad Kamen v. Ahmad Ali. 1926 Gal 

1030=97 1 0 746. cai 
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Judges of the Calcutta High Court. 

It was held that under S. 20, Limita- 
tion Act, payment towards interest must 
be deemed as such, that is, it must 
expressly be towards interest, and that 
it has nothing to do with the general 
right of the creditor of appropriation 
of money either towards interest or to- 
wards principal. The question of ap- 
propriation has nothing to do with the 
question of the rule of limitation enacted 
by S. 20, Limitation Act. Where a 
debtor makes the general payment 
without specifying whether he is mak- 
ing it towards interest or principal, it 
is the absolute right of the creditor to 
make an appropriation. All that this 
means is that it is ^ open to him to 
accept the payment either towards part 
payment of interest or towards part 
payment of prinicpal. But that has 
nothing to do with the question of 
limitation. By crediting the payment 
towards the part payment of interest 
the creditor would not be entitled to 
claim a fresh period of limitation be- 
cause the payment has not been made 
towards interest as such and therefore 
would not come within the terms of 
S. 20, Limitation Act. 

The next question which has to be 
considered is whether in the case of a 
ger.eral payment without any specifica- 
tion by the debtor a creditor can say 
that the i>aym'ent should be treated as 
having been made towards part pay- 
ment of the principal which would en- 
title him to claim a fresh period ot 
limitation from the date of payment m 
view of Cl. 2. S. 20, Limitation A^, 
as it stands now. In my opimon the 
applicants cannot be permitted to do 
so In 44 Mad 570 (31), their Lord- 
ships of the Privy Counpl made the 
following observations which are to be 
found at p. 573 of the report: 

Tb© question then remains as to how, apart 
from any specific appropriation, 
ought to be dealt with. There is a debt due 
that carries interest. There are moneys that 
are received without a definite WJoP^ftion on 
the one side or on the other, and the r«le '^bich 
is well established in ordinary cases 
those circumstances the money is first 
inpayment of interest and then when that is 
flAtisfied in payment of the capital. That 
referred to b^y Rigby .L J., in (1898)/ 
atp.466in these words;“The defendant s counsel 
relied on the old rule that does no doubt apply 
to many cases, namely that where both princi- 
pal and interest are due, the sums paid on 
Lcount must be applied first to interest. That 

31. Venkatadri Appa Kao v. Parthasarathi Appa 

Rao, 1922 P C 233=61 I O 31=48 IA160 — 

44 Mad 570 (PC). tj 

32, Parr's Banking Co. v. Yatesi (1898) 2 Q B 

460=67 L J Q B 851=47 W R 42. 


rule, where it is applicable, is only common 
justice. To apply the sums paid to principal 
where interest has accrued upon the debt, and 
is not paid would be depriving the creditor of 
the benefit to which he is entitled under his 
contract.*’ 

In the case before us large sums of 
money were due at the ^ time of the 
payments on account of interest so it 
cannot be said that the debtors could 
possibly have intended that the pay- 
ments should go towards the part pay- 
ment of principal. There can be no 
doubt that the payments were made 
towards the reduction of interest and 
not towards payment of principal. The 
question whether such payments of in- 
terest would attract the benefit of S.20, 
Limitation Act, however, stands on a 
different footing. Mere payment to- 
wards interest does not attract the pro- 
visions of S. 20. If a man goes and 
makes a payment to his creditor and 
says that he is making it towards in- • 
terest the creditor would not on ac 7 
count of such payment be entitled to 
claim the benefit of S. 20. The reason 
is that before any advantage can be . 
claimed under S. 20 certain formaht^s ; 
have to be observed. One is that the • 
payment of interest should : 

sigimture of the debtor or his agent . 
and the other is there must be sonie- 
thing to indicate that payment \Vas • 
made on account of interest as sucm 
If these formalities are 
then the first part of S. 20 
come to the aid of the creditor. Nor. 
can the creditor ask the Court that on 
failure of his proving that the payment 
was made towards interest as such, it 
should be treated as having been made 
towards part payment of the pnncipah 
The case might have stood on ai-dli*- 
ferent footing altogether if at the tilde; 
of payment the entire sum paid CQuld- 
not possibly have gone towards the^-. 
payment of interest only. Take tl^'y. 
following case as an instance: On thd'v- 
date of payment Rs. 50 are due on 
bond on account of principal and Rs. 2. 
on account of interest. The debtor 
makes the payment of Rs. 20. In that 
case the creditor would be right in say- 
ing that only Rs. 2 had been P^^d 
towards interest and the ba^nce mi^t 
be deemed to have been^ paid towams 
part payment of the principal. To such a 
case the provisions of the secpnd part or 

S. 20 would be clearly applicable. The 

payment of interest might not enlarge 
the period of limitation because it was 
not paid as such, but the payment ot . 
the balance would certainly be one to- 
wards part payment of the 
and if the endorsement about it i:» 
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sign-ed by the debtor or his agent then 
It will certainly enlarge the period of 
limitation. ^ But where the sum due on 
acount of interest is much larger than 
the amount paid then in my opinion it 
will be wrong to say that as the pay- 
ment cannot be treated as having been 
paid in payment of interest as such, 
it might be treated as having been 
made towards part payment of the 
principal. 

43 All 216 (33); was cited on behalf of 
the applicants. What was laid down in 
that ruling was that it was not neces- 
sary that writing referred to in S. 20, 
Limitation Act, 1908, must itself show 
that the payment made was made as 
part payment of the principal sum due 
as it may be obvious from the fact 
that no interest was due at the time 
of making the payment that it could 
only have been made in part payment 
of the principal. This ruling would be 
applicable to those cases where it ap- 
pears that on the date of payment the 
whole sum which was paid could not 
possibly have been intended to be paid 
only towards interest. I have given 
an instance of a case of that descrip- 
tion above. But the rule laid down in 
that case would have no application to 
cases where it appears that on the 
date of the payment a larger sum than 
the amount paid was due on account 
of the interest. Another ruling relied 
upon by the applicant was 1930 All 
$92 (16). In that case the learned 
Judges held that if the payment could 
Tiiot be proved to have been made to- 
wards interest as such then it must be 
treated as a payment towards principal. 
With great respect to the learned 
Judges who decided this case I find 
myself unable to agree with this \dew. 
It does not appear that the ruling of 
. their Lordships of the Privy Council 
: reported in 44 Mad 570 (31), referred 
to above was brought to the notice of 
the learned Judges. Nor docs the case 
show whether at the time of the pay- 
' ment the interest due was more or less 
than the amount paid. If at the time 
of each pavment the entire interest due 
then was wiped off and there remained 
a balance, then certainly it can be said 
that the balance went in part payment 
of the principal and thus limitation 
was saved. On the other hand if in- 
terest due on the date of each payment 
was more than the amount actually 
paid then it cannot possibly be argued 
that any portion of the payment made 
went towa rds the p a rt payment of the 

A Curlendar v. Abdul Mamid, 1921 All 336= 

59 1 0 941=43 A1121C. 


principal. In 44 Cal 567 (34), there 
are certainly observations which 'sup- 
port the contention of the applicants 
before us. At p. 571 the learned Judges 
made the following observations: 

The learned Judge said. ‘Tf I am wrong in the 
conclusion that I have arrived at as to the pay- 
ment being a payment of interest as such, then 
the payment being proved and there being ad- 
mittedly a document in the handwriting of the 
defendant from which the fact of the payment 
appears, the payment must be taken to be a 
payment on account of principal.” That view I 
think is right. In none of the cases where a 
difierent view has been taken, was there a docu- 
ment in writing to satisfy part 2, S. 20, Iiim, 
Act. In this case there is a distinct finding by 
both the Courts below as regards the payment. 
If the Judge was right that the evidence did 
not establish that the payment was made on 
account of interest as such, still there was evi- 
dence establishing the payment plus the docu- 
ment in writing proving the fact of payment. 
On that evidence the learned Judge was en- 
titled to come to the conclusion that the pay- 
ment was a part payment on account of prin- 
cipal. 

With utmost respect I find myself 
unable to agree with the view expressed 
in these observations. A perusal of 
the case shows that the learned Judges 
held that there was a finding of fact 
by both the Courts below that the 
payment has been made towards the 
part payment of principal and was in 
the hand-writing of the debtor and 
therefore they held that S. 20 was 
appli^ble. As I have already remarked, 

I fail to see how it can be possibly 
argued that a part payment towards 
principal was madfe when a much larger 
amount than the sum paid was due on 
account of interest. 


ror tne reasons given above I am 
clearly of opinion that where a general 
paynient without any specification is 
made by a debtor and at the time of 
pa>Tnent a larger sum with the amount 
paid IS due on account of interest then 
the creditor cannot be heard to say 
tn^ It was a payment towards the 
part payment of the principal, which 
would give him a fresh period of limi- 
tation under S. 20, Limitation Act. On 
the other hand if in a case it is found 
that at tlie time of general payment 
without specification the entire interest 

"'"'u remained a 

balance then in that case a creditor 

M ould be entitled to a fresh period of 

limitation under S. 20, because a part 

of tlie payment undoubtedly went to 

wards the part of the principal 

34. Hem Chandra Biswas v Pnrna nu j 

Mukerji, 19m Cal 891=35 I C 

667=22 C W N 190. r o 638—44 Cal 
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111 1933 A L J 930 (1), which was a 
case decided by my learned brother 
Niamatullah, J., and myself, the view 
taken was that where a debtor pays a 
certain amount in part satisfaction of 
what is due from him without caring to 
specify that the sum is to be appro- 
priated towards interest or principal, 
and the creditor appropriates such pay- 
ment towar^ interest, the payment can- 
not be considered to be the payment of 
interest as such and will not save limi- 
tation. It was also held that the pay- 
ment having been lawfully appropriated 
towards interest it cannot be considered 
to be payment in part satisfaction of 
the principal, and limitation cannot be 
saved on the supposition that a part 
of principal was paid and the fact of 
payment appears in the hand-writing 
of the debtor. I adhere to the view 
taken in this case. I may be permitted 
to point out that the sarne view was 
taken by Niamatullah, J., in 4 A W R 
1346 (10). 

It has been suggested that after the 
passing of Act 1 of 1927, the words 
“as such” have lost their importance. 
I find mvself unable to agree with this 
contention. These words are there, and 
there appears to be no justification for 
holding that they have ceased to be of 
any importance. I find myself unable 
to share the view that there is any 
absurdity in tliis section as it stands 
now. The law of limitation is always 
arbitrary and the question as to whe- 
ther or not the rule of limitation laid 
down in a particular section is inequi- 
table is a point with which the Courts 
have no concern whatsoever. The duty 
of the Court is to interpret the section 
as it stands. If there is any ineqmtv 
then the remedy lies in the hands of 
the Legislature. If the Legislature had 
intended to enact a rule that a general 
payment without specification would 
save limitation then it could have easily 
expressed its intention by enacting a 
rule to this effect. All that the Legis- 
lature liad to say was that payment 
made by a debtor would give a fresh 
period of limitation to the creditor from 
the date of the payrnent. Before Act 
1 of 1927, was passed the Legislature 
were aware tliat Courts had held, in a 
large number of ruling cases, that so 
far as payment towards interest u’as 
concerned limitation could only be saved 
if it was proved that the debtor made 
payment of interest as such. But we 
find that the Legislature did not con- 
sider it fit to cliange the wording ot 
this section. We would therefore be 
juslified in holding that the mtention of 


the Legislature was that the distinctioix 
between general payments and. pay- 
ments of interest as such should con- 
tinue. As I have already mentioned, 
the only change made was that when 
a payment was made towards interest 
then like part payment of princii^ it 
had to be in writing bearing the signa- 
ture of the debtor or his agent. 

For the reasons given above I hold 
that in the two cases before us there 
was no payment of interest as such. 
Nor was there any payment of a part 
of the principal. A creditor who 1ms 
appropriated a payment towards in- 
terest cannot get a fresh period of limi- 
tation by saying that the general pay- 
ment without specification may^ be 
treated as part payment of principal, 
when on the date on which the pay- 
ment was made a larger sum than the 
amount paid was due to him on ac- 
count of interest. I would therefore 
hold that the plaintiff-applicants are 
not entitled to claim a fresh period of 
limitation from the^ dates on ^ which . 
general payments without specification 
were made to them. 

Order by the Court. , 

Where money is paid by a debtor 
without specifying whether the payment 
is towards interest or tow^ds prin- 
cipal, leaving it to the option of the 
creditor to appropriate it as he iik^, 
and the creditor appropriates it towards 
interest, there is neither a payment of 
interest as isuch nor a part' paynient of 
the principal mthin the meamng of 
S. 20. The case should go back to the 
referring Bench for disposal. 

Heference answered^: 
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Sulaiman. C. j. and Bennet. J.‘ •-/ 

Gurcharan Prasad and another. — ^ 
Plaintiffs — Appellants. 

Jai Narain Singh and others^Deien'r 
dants — Respondents. 

Second Appeal No. 682 of 1931, DecL 
ded on 30th January 1935, from decision 
of Second Addl. Sub-Judge, Jaunpur, 
B/- 22nd January 1931. 

Limitation Act (1908), Art. 142— Suit for 

possession of land by removal of trees on 
— Tenant, user of land, amounting to user by 
license — Tenants not having legal right to 
use the land — Art. 142 applied and not 

Art. 32, . * 

The landlords brought a suit against the ten- 
ant for possession of certain plots by removal ot 
trees planted by the tenants on that land. T. ® 
land belonged to the landlord and the user m 
the land by tenants was a mere use by license 
and not as of a legal right. 
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Held: that for a snit for possession of the land 
Art. 143 applied and not Art. 32, as Art. 32 dealt 
with person having Jega! right to use the pro- 
perty: 10AZf 634 and 1924 All 443. Re/; 1926 
Oudh 341. Dist. [p 966 C 2; P 966 O 1] 

K, Verma—toT Appellants. 

Lakshmi Saran— for Respondents, 

Bennet, J.—This is a second appeal 
by the plaintiff a portion of whose suit 
has been dismissed. The plaintiff sued 
as the zamindar of a certain village in 
Jaunpur District, stating that the de- 
fendants were tenants and that in cer- 
tain plots with which the defendants 
had no concern the defendants had 
planted a large number of Mahua and 
mango trees and bamboo clumps. The 
two plots in question Nos. 437/2/2 and 
424/1 comprise about 9k acres. The 
plaint asked that the plaintiff might 
be put in possession of these plots 
by removal of the trees planted 
by the defendants. The defendants 
set up various pleas admitting 
that the trees existed on the land in 
dispute against the will of the plaintiff 
and claiming that the defendants were 
former zamindars and that the land in 


question was not sold when their za- 
mindari was sold and that they had 
rights in the land in question and that 
the land constituted a grove. An issue 
was referred to the Revenue Court 
which found that the defendants were 
not grove-holders in the land in ques- 
tion, and this finding of the Revenue 
Court was upheld by the lower appel- 
late Court. The Covirt of first instance 
applied Art. 32. Limitation Act, to the 
rase and granted the plaintiff a decree 
directing defendants 1 to 5 to remove 
the trees which were under two years 
old and restraining these defendants 
by an iniunction from planting any new 
tiees. The claim was dismissed in re- 
^ gard to trees which were more than 
'two years old. The plaintiff appealed 
and the defendants filed cross-objec- 
tions. The lower appellate Court dis- 
missed the appeal of the plaintiff agree- 
ing that the proper article to apply 
was Art. 32. 

The chief point argued in second 
appeal is that Art. 32 which prescribes 
a period of two years limitation does 
not apply. That article is stated to 
deal with a suit “against one who, 
having a right to use property for 
specific purposes perverts it to other 
purposes.” The defence is based large- 
ly on an admission by the pleader for 
the plaintiff in the present suit which 
is translated at p. 19 of the paper 
book This statement sets out that 
the defendants and other residents of 
the village can graze their cattle on 


kot^ land (that is one of the numbers) 
during the rainy season and their cattle 
can lie on it and can walk on it and 
defendants and residents of other vil- 
lages can use it to attend to the call 
of nature and as threshing floor and for 
preparation of cowdung cakes, for sugar 
mills and cattle troughs, etc. All these 
rights (haquq) have been allowed by 
the zamindar to the tenants and to 
the defendants by way of favour. It 
was further stated that the defendants 
had no right to plant any new trees 
without the permission of the zamin- 
dar. 


For the defendants it is argued that 
the use of the word haquq implies that 
the defendants had rights in this land 
and therefore a right to use the 
property for specific purposes within 
the meaning of Art 32, Sch. 1, Limita- 
tion Act. We do not consider that by 
the mere use of the word “haquq” 
counsel for the plaintiff meant to make 
any such admission and even if this 
were considered an admission the case 
must be decided on the evidence. The 
Court below has not found that there 
was any right to use the property with- 
ui the meaning of the use of the word 
right in Art. 32. The way in which 
the Court finds that the defendants 
could use the property in our opinion 
amounts to a mere user by way of 
license in common with persons from 
other villages. Art. 32 in our opinion 
deals with the case of a person having 
legal right to use certain property. Two 
cases have come before this Court deal- 
ing with similar matters. The first rul- 
ing IS reported in 10 All 634 U). In 
that case a zamindar brought a suit for 
injunction to have certain trees re- 
moved from waste land on which the 
defendants had planted them. It was 
held that such a suit was governed by 

32. In 46 All 
there was a case under similar 
circurnstanres \vherc the difference lay 
^he plaintiff sued for possession as 
in the present case. As the plaintiff 
sued tor possession it was held that 
the period of limitation in a suit for 
possession under these circumstances 
was. 12^ years. Presumably Art. 142 

applied. Learned 

^unsel has relied on a ruling of the 
Oudh Chief Court, 93 I C 89 (3), wherl 
a plaintif^zamindar brought a suit to 

1. Musbarr.'if AH V Iftekhac Husain 

AH 6t4 = 188R AWN 257. '’^**^* U8«8) 10 

2 Muhammad Sha6 v. Bindpahr? a., 

1921 All 443=75 X C 

3. Ismail V. Thakur Lai. 1926 Oudh 341=93 I G 
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restrain the defendant from burying his 
dead in a portion of a ground used as 
a public grave-yard and for removal of 
trees eight years after they were 
planted and for possession of the site. 
It was held that the claim for removal 
of the trees was governed by Art. 32 
and was barred by time. We consider 
that this case was different because the 
land being a grave-yard the plaintiff 
was not entitled to sue for possession 
which was refused. 

Some further argument was made 
that an inference drawn by the first 
Court that trees had been planted \vith 
the tacit permission of the zamindar so 
far as the trees over two years of age 
were concerned has not been set aside 
by the lower appellate Court. As re- 
gards this permission there was no 
pleading of consent ; on the contrary, in 
para. 5 of the written statement the 
defendants definitely admitted that the 
trees had been planted and maintained 
against the will of the plaintiff. We 
consider therefore tliat no^ such infer- 
ence could be drawn in this case con- 
traiT to the pleadings. 

We consider tliat the case is govern- 
ed by Art. 142, Limitation Act. The 
finding of the lower appellate Court 
is tliat the trees are of a less ageithan 
12 years. We accordingly allow this 
appeal and grant the plaintiff a decree 
for possession of the plots with the 
removal of all the trees with costs 
throughout. 

B.D. Appeal allowed. 
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SULAIMAN, C. J. AND BENNET. J. 

N auhatTewari — Plaintiff — Appellant. 

V. 

Jangli Tewari and otherft — Defendants 
and Plaintiff — Respondents. 

Letters Patent Appeal No. 41 of 1934, 
Decided on 2l3t February 1935, against 
decree of Young, J., D/-7th March 1934. 

(a) Agra Tenancy Act (1926), Ss. 230, 
121 — Jurisdiction — Claim for grove-land and 
trees — Civil Courts jurisdiction is barred. 

Tbo jurisdiction is determined by the allega- 
tions in the plaint. Where therefore the claim 
in the plaint is for a declaration not only in re- 
gard to the trees in the groves but in regard to 
the grove-land also, the suit is barred from the 
cognizance of a civil Court by S. 230. S. 121 of 
the Act provides an ample remedy for the plain- 
tiffs. [P 966 O 2] 

(b) Agra Tenancy Act (1926), S. 99 — Claim 
with regard to declaration of title to trees 
in grove — Civil Courts jurisdiction is barred. 

Even a suit for the trees in the groves lies in 
the revenue Court as the trees are a matter for 


which compensation can be given by the revenue 
Court if there is wrongful ejectment under the 
provisions of S. 99. [P 967 0 1] 

Janaki Prasad — for Appellant. 

K. Verma — for Respondents. 

Bennet, J, — This is a Letters Patent 
appeal by a plaintiff against a judg- 
ment of a learned Single Judge of this 
Court holding that the suit of the 
plaintiff lies in the Revenue Court and 
directing that the plaint should be re- 
turned for presentation to the proper 
Court. The suit was filed in tlie Court 
of the Munsif and the two lower Courts 
granted a decree in favour of the plain- 
tiff. 

The suit relates to groves and the 
question is whether such a suit should 
lie in the Civil Court or in the Revenue 
Court. The plaint sets out the relief as 
follows : 

That a decree may be passed declaring the 
title of the plaintiffs to the groves bearing the 
numbers and boundaries given below, and that 
it may be declared that the defendants have no 
right or concern with the same. 

4 

The numbers of the groves are giveh 
according to the khasra. In para. 11: 
of the plaint it is set out that the. 
plaintiffs came to know that for some 
years past the defendants have been 
wrongly entered in the revenue papers 
by the patwari f 9 r the entire grove iu 
dispute. The plaint set out that in an 
auction-purchase on 21st August 1857 j' 
the groves in which the plaintiffs claim' 
the right of a tenant were sold to the 
ancestors of the defendants and that 
subsequently the plaintiffs returned the' 
entire sale proceeds to the auction- 
purchaser and the groves were re-trans- 
ferred to the ancestor of the plaintiffs, 
but that in spite of this fact the de- 
fendants had at various times made- 
disputes and claimed that they owneiJ* 
a certain sliare in the groves ; that 
they were now entered for the whole 
grove. The jurisdiction is determined 
by the allegations in the plaint. In 
the present plaint it is clear that the 
suit is in regard to the four plots bear- 
ing certain khasra numbers and we can- 
not accept the contention of learned 
counsel for the plaintiffs that the suit 
is in regard to the trees on those plots. 
There is therefore a claim in the plaint 
for a declaration not only in regard to 
the trees in the groves, but in reg^d 
to the grove-land also. There existe 
no doubt in our minds that such a suit, 
is barred from the cognizance of a 
Civil Court by S. 230, Agra Tenancy 

Act, and S. 121 of this Act, provides an 

ample remedy for the plaintiffs. Ac- 
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cordingly we dismiss this l^etters 
Patent appeal with costs. 

As regards a suit for the trees in the 
groves, we are also of opinion that such 
a suit would lie in the Revenue Tl^ouit 
as the trees are a matter for which 
compensation can be given by the Re- 
venue Court if there is wongful eject- 
ment under the provisions of S. 99, 
Agra Tenancy Act. 

B.d. Appeal dismissed. 
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Bennet, j. 

Inderjit Hai and others — Appellants. 

V. 

Gajadhar Raj and another — Respdts. 

Second Appeal No. 212 of 1933, Deci- 
ded on 5th March 1935, from decision 
of Sub-Judge, Ghazipur, D/- 17feh Nov- 
ember 1932. 

Co-sharer — Lease by him of his sir and 
khudkast for non*agricultural purpose — 
Building erected on such land — Other co- 
aharer can sue for demolition of such build- 
ing. 

A cosliarer in possession of land as his sir or 
khudkast which is agricultural land and not 
abadi is not entitled to alter the nature of that 
Ijind by turning it into building land (as dis- 
tinct from building appurtenant to an agricul- 
tural holding). If he turns it into building 
land either by building on it himself or by let- 
ting it to a tenant for the purpose of building, 
he is using the land in a way which is contrary 
to» the interest of the other co-sharers in the 
lHahal. By doing so he gives the other co- 
shaters a right to sue for joint possession and a 
right to have the building demolished : 1894 

AWN 127 and 1935 All 943, Dist. [P 968 C 1] 

' Gopalji Mehrotra — for Appellants. 

Gopi Nath Kunzrii . — for Respondents. 

Judgment. — This is a second appeal 
by defendants first and second parties 
against a decree in favour of the pl^n- 
tifi's by the lower appellate Court. The 
vfacts of this case are not in dispute. 
The plaintiffs and defendants second 
•party are co-sharers in a mahal. On 
27th June 1930, the defendants second 
party executed a permanent lease in 
kvour of defendants first party of four 
biglias odd of agricultural land, not 
land in the village abadi, for the pur- 
pose of building at a single premium 
of Rs 1 651 The plaintifts brought a 
suit without delay on 1st August 1931 
In the plaint and written statcrnent 
it is common ground that, the land 
was agricultural ground Previous to the 
lease. ^The plaint alleged that the land 
iTd been formerly occupied by tenants 
who were joint tenants of the Parties 
and the written statements allege that 
?he lands had been the exclusive sir or 


khudkasht of defendants tsecond party. 
On both these allegations the land was 
agricultural land. The lower appellate 
Court fotmd that the land was en- 
tered for the first time as khudkasht 
by an order of 7th January 1930, and 
that the defence had failed to prove 
that the land had been entered as 
khudkasht in the year prior to Act 3 
of 1926, coming into force, i. e., 1333 F., 
and therefore the land could not be 
regarded as the exclusive sir of defen- 
dants second party. 

The lower appellate Court also held 
that the evidence of estoppel and ac- 
quiescence could not be accepted and 
that neither estoppel nor acquiescence 
were proved. Learned counsel for ap- 
pellants argued that as the defendants 
first party had been put in possession 
by defendants second party who were 
co-sharers and the land was recorded 
as the khudkasht of defendants second 
party at the time of the lease there- 
fore the plaintiffs could not eject the 
defendants first party and could not 
get a decree for the demolition of the 
constructions made by them. He based 
his argument on a ruling repo-rted in 
1894 AWN 127 (1), where it was 
held that one co-sharer could not sue 
for possession against the lessee of 
other co-sharers and that such a lessee 
was not a trespasser. This ruling was 
followed in a Letters Patent Appeal 
No. 62 of 1934 [1935 All 943 (2)]. in 
which judgment was delivered yester- 
day on 4th March 1935, by a Bench 
of which I was a member, and in that 
case there was a suit against certain 
defendants who had been put in pos- 
session of a certain plot by co-sharers 
of the plaintiffs. It was held that 
the possession of the defendants was 
not that of tresi>asscrs and that the 
plaintiffs could not get a decree for 
possession against them. Now, in both 
the^ rulings the land had been let for 
agricultural purposes by a co-sharer 
who was in possession of it. A co- 
sharer is entitled to hold possession of 
land in a malial as his sir or khud- 
kasht. But such possession is for agri- 
cultural purposes. This is shown by 
the definition of “sir” in S. 4, U. P. Act 
3 of 1926, which refers in all its clauses 
to land, and khudkasht similarly refers 
to land. Land is defined in S. 3 (2) as 

land which is let or held for agricultural pur- 
poses or as grove-land or for pasturage . . ^ It 

does not include land for the time being occu- 
pied by dwelling bouses or manufactories or 
appurtenant thereto. 
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In the present case wh^ the lease 
was granted and the buildings were 
erected the land ceased to be land 
within the definition of S. 3 (2), Agra 
Tenancy Act. One result of the land 
ceasing to be agricultural land is that 
the profits of that land can no longer 
be taken into account in suits under 
S. 226 or S. 227 of that Act. As long 
as the land remains agricultural land in 
the possession of a co-sh^er a rate of 
rent is assessed on it in a suit for 
profits and the other co-sharer.s get the 
benefit in such a suit. But when the 
land ceases to be agricultural land the 
othei co-sltarers are deprived of that 
benefit. In other words, the land in 
the malial taken into account m a suit 
for profits has become less by the area 
of 4 bighas which has now been turned 
into building land. There is no provi- 
sion in the Act by which the profits 
from a building lease even if an annual 
rent liad been reserved could be taken 
into account in a suit for profits. 
“Sayar” which is defined in S. 3 (4) 
is not defined in a way which would 
include the annual rent from a build- 
ing lease. I consider that a co-sharer 
in possession of land as his sir or 
khudkasht which is agricultural land 
and not abadi is not entitled to alter 
the nature of that land by turning it 
into building land (as distinct from 
building appurtenant to an agricultural 
holding). If he turns it into building 
land either by building on it himself or 
by letting it to a tenant for the pur- 
pose of building, he is using the land 
in a way which is contrary to the in- 
iterest of the other co-sliarers in the 
imahal. By doing so he gives the other 
, co-sltarers a right to sue for Joint pos- 
I session and a right to have the bmld- 
ing demolished. In the present case 
the question of sir does not arise as 
the Court below has held that the land 
is not sir. Some argument was made 
that the plaintiffs could obtain some 
relief by suing for partition and ask- 
ing that this particular 4 biglms should 
be placed in the share of the defen- 
dants’ second set. The existence of sucii 
a remedy does not in my opinion pax 
the plaintiffs from coming to a Civil 
Court in the present suit. I consider 
tliat the decree of the lower Court was 
a decree which was perfectly legal on 
the facts found and I accordingly dis- 
miss this second appeal %vith costs. As 
the question is of some complexity per- 
mission is given for a Letters Patent 

appeal. , j 

Appeal dtsmissea. 


Bennet, J. 
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Ohandrahhan TjoI — Appellant- 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 233 of 1935, De- 
cided on 29th July 1935, from order of 
Sess. Judge. Mirzapur, D/- 25th March 

1935. 

Pena! Code ( 1860 ), S. 218 — Palwari mak- 
ing false entry in khasra — Criminal inten- 
tion proved — Palwari is guilty under S. 21o. 

A patwari is responsible for the accuracy of 
all entries in the khasra and must satisfy him- 
self of the facts by inquiries from the persons 
concerned as well as by the field inspections. 
Where a patwari knows that a particular 
son was in possession and he fails to enter 
name in the khasra, he is making an entry which 
he knows to be false, and if such false entry is 
made with a criminal intention of causing loss 
to the person, an offence under S. 218 is ^m- 

mitted. [P 969 C 

K. £>. Malaviya — for Appellant. 

Govt. Pleader— tov the Crown. 


_his is a criminal appe^ 

on behalf of one Chandrabhan ^ 

patwari, who has been sentenced to 
one year’s R. I- and Rs. 50 fii^ o 

in default three mon^s fol 

under S. 218, Penal Code, on the fol- 
lowing charge; 

That you in 1341*P being a public servant as 
a patwari of Kanak Sarai an^d as 
with the preparation of khasra 
framed the khasra of 1341-P in respect of plots 
Nos. 396. 897 and 398 in a manner which you 
knew to be incorrect; i. e. in Gol. 8 7^°^ 

show the possession of Baynath which was 
actually delivered to him by the civil Court 
Amin on 20ih July 1933 in your presence- and 
instead put in cross marks in Col. 8 showing no 
change with intention of causing loss to Baijnat^ 

The facts alleged for the prosecu- 
tion are that two brothers Raghunach 
and Baijnath were members of a joint 
Hindu family and they made a usufruc- 
tuary mortgage of 16 fixed rate te- 
nancy plots to Ramdas, Bliagwan DaA 
and Ramsarup for Rs. 3,000 on 28th 
June 1926. The mortgagees gave a 
lease of these plots to the mortgagors 
who executed a qabuliat. Rent fell into 
arrears and the mortgagees obtained a 
decree for arrears of rent and on 29th 
May 1933, they got ejectment of the 
mortgagors from these plots and actual 
possession was given to the mortgagees 
by order of the revenue Court. Learned 
counsel alleges that there was delay 
in the order of the revenue ^ Court 
reaching the patwari and it 
reach him untU 13th March 1934 . That 
however was a different order and was 
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an order for recording the name of the 
mortgagees. 


In addition to the delivery of pos- 
session by the revenue Court there was 
a proceeding in the Civil Courts in 
which the Munsif’s Court granted a 
decree for some other money to the 
mortgagors and in execution of that 
decree the equity of redemption of the 
mortgagors in these fixed rate .plots 
was attached and sold in auction and 
purchased by the decree-holders and 
on 20th July 1933, the mortgagees ob- 
tained actual possession of the plots 
purchased by them in this auction sale 
with the excejytion of three plots which 
were in the possession of some prior 
mortgagees. Actual possession was ob- 
tained by the mortgagees of the three 
plots 396, 397 and 398 which formed 
the subject of the present charge. Pos- 
session was made over by the civil 
Court amin on 20th July 1933. Now 
the accused patwari was present at the 
time this possession was made over 
and he signed the dakhalnama and also 
a compensation statement by which the 
amin ai*ranged an amount of compensa- 
tion for the value of the crop which 
had been sown by the mort- 
gagors. The patwari alleges that he 
only came at the end of this proceed- 
ing and did not understand what it 
was about. It is also to be noted that 
even after the order was received 
by the patwari on 13th March 1934, 
to record the name of the mortgagees 
over these plots the patwari did not 
comply with that order. The point 
which learned counsel argues in regard 
to this is that the patwari thought 
that because under R. 98 of the Land 
Records Manual the rabi partal which 
began on the 1st January had termi- 
nated on 15th February 1934, after 
that date he was not entitled to make 
the alteration. This view is quite 
wrong. Under R. 98. the khasra is 
completed by the 30th April. The 
order was received by the patwan on 
the 13th March and therefore it was 
his duty to have made the alteration. 

But the main point against the pat- 
wari is that in that rabi partal he 
made a wrong entry, tlmt is he made 
certain crosses which indicated that 
th#* mortgagors continu-cd their pos- 
session and were the cultivators of the 
which was standing on the ground 
at the time of his partal. Under R. 98, 
a patwari is responsible for the ac- 
curacy of all entries in the kliasra and 
must satisfy himself of the facts by m- 
nuiries from the persons concerned as 
well as by the field inspections. Now 
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in making this entry the patwari must 
have known that there had been this 
transfer of the crop by the civil Court 
amin on 20th July 1933. He was there- 
fore making an entry which he knew 
to be false. Considerable argument 
has been made in regard to some re- 
marks in the judgment about the pat- 
wari neglecting to report the change 
of cultivator to the supervisor Qanungo. 
Such a report would be made under 
R. 22, sub-R. (3). But it does not 
appear to me that the Court below re- 
garded this matter as the ground for a 
conviction as this matter is no part 
of the charge against the patwari. I 
consider that the patwari made a 
wrong entry knowing at the time that 
the entry he was making was ^vTong, 
The question is whether he had the 
criminal intent which would bring the 
case under S. 218, Penal Code. Learned 
counsel suggested that the patwari may 
have forgotten or may have made a 
mistake. The circumstances are that in 
the month of Asarh 1933, when the 
mortgagee wanted to cultivate these 
plots he was resisted and a report 
was made by Baijnath in the thana. 
The Sub- Inspector apprehending that 
there might be a breach of the peace 
came to the spot and in his presence 
Raghunath and Baijnath, the mort- 
gagees, got these plots in question 
ploughed and sown. I consider tliat 
such a proceeding must have been well 
within the knowledge of the patwari 
and that when the subsequent dakhal- 
nama was made on 20th July 1933, 
he must have been well aware that 
all actual possession and legal title had 
passed from the mortgagors. The re- 
sult of the patwari making this wrong 
entry for the mortgagors was that 
when the mortgagees went to cut the 
crop on these numbers on 1st March 
1934, there was a riot and the mort- 
gagors were convicted of riot and of 
causing hurt to the mortgagees. I con- 
sider that in view of this circumstance 
the Court cannot take a lenient view 
of the conduct of this patwari. By mak- 
ing a false entry he has induced the 

commit a riot; and 
if such a false entry had not existed 
they would probably not have en- 
deavoured to resist the mortgagees by 
force. Under these circumstances the 
sentence imposed by the lower Court 
cannot be considered excessive 

Accordingly I dismiss tliis appeal 
Ihe accused must surrender to his bail 
and undergo the rest of his sentence. 

Appeal dismissed. 
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Harries and Rachhpal Singh, JJ. 

Emperor 

V. 

Sri Kishan (or Sri Krishna) 

Criminal Eef. No. 79 of 1935, Decided 
on 24th April 1935, made by Seas. 
Judge, Allahabad, D/- 23rd January 
1935. 

Criminal P. C. (1898), S. 307 (3)— Verdict 

of jury perverse — High Court can disregard 
such verdict. 

High Oouit has undoubted jurisdiction to dis" 
regard the verdict oC the jury and to convict the 
opposite party if it is of opinion that the verdict 
of thejjury was perverse. [P 970 0 1] 

Where it is conclusively proved on evidence 
that the accused as an accountant in the ser- 
vice of an institution, was entrusted with cer- 
tain moneys and that he misappropriated the 
money, if the verdict of the jury is not guilty 
such verdict is perverse and the High Court can 
disregard such verdict on a reference to it. 

[P 973 G 2; P 974 O 1] 

Kumuda Prasad — for Applicant. 

K. D. Malaviya — for Opposite Party. 

Asst. Govt. Advocate — for the Grown. 

Order. — The opposite party to this 
reference was tried before the Tem- 
porary Sessions Judge of the Allahabad 
District sitting with a Jury for an of- 
fence under S. 408, Penal Code , the 
allegation being tliat he had committed 
criminal breach of trust in respect of 
certain moneys entrusted to him in his 
capacity as a clerk or servant of the 
Kayestha Pathsliala Intermediate Col- 
lege. He was found not guilty by the 
Jury, but the Sessions Judge refused to 
accept the verdict. He was of opinion 
that the case against the opposite 
party had been established beyond all 
shadow of doubt and that it was ne- 
cessary in the interests of justice to 
refer the matter to this Court for such 
orders as this Court might deem proper 
in the circumstances. 

This High Court has undoubted 
jurisdiction to disregard the verdict of 
the jury and to convict the opposite 
party if it is of opinion that the ver- 
dict of the Jury was perverse and it 
is the case for the Crown in this re- 
ference that the verdict returned by 
the Jury was wholly against the weight 
of evidence and such that a body of 
men acting reasonably and honestly 
could not possibly have returned. In 
other words it is boldly contended by 
the Crown that the verdict returned 
in this case was clearly perverse. The 
charge against the opposite party was 
that being a clerk or servant of the 
Kayestlia Paihshala Intermediate Col- 
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lege ^ committed criminal breach of 
trust in respect of three sums of money 
entrusted to him, viz. Rs. 100, on 12th 
July 1932, Rs. 100 on 22nd September 
1932 and Rs. 50 on 22nd October 1932. 

The case for the prosecution was 
that the opposite party had been em- 
ployed as an accountant by the Kaytes- 
tha Pathshala Intermediate College for 
some considerable time before these 
alleged defalcations. It was said that 
as such accountant it was part of his 
duty to receive tuition fees and account 
for the same. It is alleged that the 
students of classes 11 and 12 paid their 
tuition fees direct to the opposite par- 
ty who gave signed receipts to each 
student for such payment. On the other 
hand the students of classes 7 to 10 
paid their tuition fees to their respec- 
tive teachers who later handed the 
amounts collected daily to the oppo- 
site party who acknowledged the re- 
ceipt of the same by signing in the • 
appropriate place on the daily atten- 
dance register kept by the various ■■ 
teachers. For the purposes of accoun- ••• 
tancy it was the duty of the opposite •' 
party to keep two books, viz. the in- v 
come register in which the daily in- 
come received by him from different 
sources was entered and a cash book 
in which both the daily income and .,- 
expenditure was entered. It is said that . 
it was the opposite party’s duty .to,, 
pay the income received daily as stated 
in the Cash Book into the account of . 
the College at the Imperial Bank of 
India. ‘ 

It is alleged that on 12th July 1932/ 
the opposite party received tuition fees : 
to the amount of Rs. 224 and entered ., 
such an amount in the income register ' 
kept by him. He also entered up the;! 
Cash Book on that date, but the entry .;! 
relating to tuition fees received by him‘j{ 
for that date is an entry of Rs. 124'in.,- 
only i. e. Rs. 100 less than the sum •• 
entered in the income register. FturtheV 
it is said by the prosecution that re*- * 
ceipts for tuition fees given by the 
opposite party on 12th July 1932, clear-, 
ly establish that he did actually receive 
the sum of Rs. 224 on that date. As 
the income from tuition fees shown in 
the Cash Book was Rs. 100 less than 
the sum actually received by him, the 
amount paid into the bank that day 
conseqtiently was Rs. 100 less than the 
amoimt wliich should 'have been paid 
in. On 2oth September 1932, it is al- 
leged by the prosecution that tuition 
fees amounting to Rs. 430-9-0 were 
actually received by the opposite i^rty 
and that receipts were given either 


1935 


Emperor y. Sri Kishan Allahabad 971 


from the receipt book or on the atten- 
dance registers for isuch an amount. 
This amount is shown to have been- 
received in the income register kept 
by the opposite party, but the amount 
of tuition fees shown in the Cash Book 
as having been received is Rupees 
330-9-0, i. e. Rs. 100 less than the 
amount actually received and therefore 
Rs. 100 less was paid into the Bank that 
day than it should have been. 

On 22nd October 1932, the prosecu- 
tion alleged that tuition fees amount- 
ing to Rs. 389 were received by the 
opposite party and receipts from the 
receipt book or on the attendance re- 
gisters for such an amount were act- 
ually given by the opposite party. The 
sum of Rs. 389 is shown to have been 
received as tuition fees on this day in 
the income register kept by the oppo- 
site party, but the entry in the Cash 
Book kept by the opposite party shows 
that the amount of tuition fees received 
on this day was Rs. 339 viz : Rs. 50 
less than the amount actually received. 
Conscaucntly it is said by the prosecu- 
tion that the amount paid into the 
Bank on this day was Rs. 50 less than 




it should have been. 

It is the allegation of the prosecution 
that the opposite party received these 
-three sums in his capacity as account- 
ant of the Kayestha Pathshala Intcr- 
. mediate College and misappropriated 
'.them or converted them to his own 
■•■use. In April 1933, suspicion fell upon 
the opposite party and he was ordered 
. to .hand over the books kept by him. 

He handed over all the books except 
•’two- pass books which were however 
l^ter found in a locked almlrah. No in- 
ference can be drawn one way or an- 
other from his failure to hand over the 
two pass books. The opposite party 
’ -however did not wait to face any pos- 
'"siblc charge or charges which might 
ari=e from an investigation of the 
hooks. He ahsconded and was not ar- 
rested until 12th M.ty 1934, ryhen he 
was discovered in Hathpipla in Cen- 
tral India living under an assumed 
name of Ram Narain Varma. 

To this charge of criminal lircach 
of trust in respect of these three sums 
?he opposite party pleaded not guilty 
He admitted that he was an accountant 
rmnloved hy the Kayestha Pathshala 
iSermediate College, hut denied that 
he had misappropriated any sums 
wLt^cver, He holdly alleged that it 
was not his duty to receive any tuition 
fees and tliat he m fact never, tl'd re- 

reive such fees. He further denied that 

ft wls his duty to keep the income re- 


gister or that he had ever kept it and 
denied specifically that the entries in 
that register were in his hand-writing. 
He admitted that it was his duty to 
keep Cash Book and that he had so 
kept it, but he alleged that he merely 
entered it up from a daily slip sent 
to him by the head clerk who pre- 
sumably received the moneys and ac- 
counted for them. In short his case was 
tliat he was an accountant only in nlame 
and that he did none of the work which 
an accountant usually does. His case 
briefly put was that he did not in 
the course of his duty receive any sums 
wliatsoever as tuition fees and there- 
fore could not have misappropriated 
the three sums mentioned in the charge. 
It would appear from the opposite 
party’s defence that the person mainly 
responsible for the receipt of moneys 
was the head clerk and that if any 
moneys were misappropriated they 
must have been misappropriated either 
by him or by the Principal of the Col- 
lege whose duty it was to super\'ise 
the servants under his charge. 

The case put forward by the defence 
in the Sessions Court was an absurd 
one and manifestly false as will be 
seen hereafter. Mr. Malaviya who has 
argued the case on behalf of the oppo- 
site party very fully and ably has vir- 
tually abandoned this defence and in 
our view quite rightly. The case put 
fonvard on behalf of the opposite par- 
ty now is that such grave irregulari- 
ties were daily committed in this In- 
stitution, that it is impossible to rely 
upon the books and consequently it 
would be unsafe to hold that moneys 
staled in the income register to have 
been received on various dates were 
in fact actually received by the oppo- 
site party. That being so, it is said that 
no Court could safely hold tliat any 
part of the sums shown as having been 
received by the opposite party on the 
dates in question liad ever been re- 
ceived and misappropriated. Tliis is 
an entirely new case and the prosecu- 
tion witnesses liad no real opportunity 
of dealing with it. 

It must be remembered however that 
if there were any irregulanties. such 
were in the main committed by the 
opposite party himself whose duty it 
was, according to the prosecution, to 
keep the l>ooks and to receive moneys 
on belialf of the Institution. It is in- 
deed a bold and strange defence for a 
l>crson alleged to be guilty of misap- 
propriation to plead that Ids own de- 
tail t raises grave doubts as to his 
guilt. In our view tlds line of defence 
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clever as it is, is an afterthought and we 
cannot attach any serious weight to it. 
In OUT view the result of this reference 
must stand or fall upon the strength 
of the evidence tendered by the prose- 
cution. To establish the offence under 
S. 408, Penal Code, the prosecution 
had to prove: 

1. That the opposite party was a 
clerk or servant of the Kayestha^ Path- 
shala Intermediate College. This was 
abundantly established by the evidence 
of Mr. Gokal Chand, the evidence of 
Mr. Hamandan Prasad and a number 
of school teachers and clerks called on 
behalf of the prosecution. Plis employ- 
ment as an accountant is admitted by 
the opposite party though he denies 
that he performed the duties usually 
attaching to such an office. 

2. That in such capacity of clerk or 
servant he was entrusted with tuition 
fees paid by the students. The opposite 
party denied that he was ever en- 
trusted with such money, but it was 
abundantly proved by pupils, school 
teachers and the Principal that the 
students of classes 11 and 12, paid 
their tuition fees direct to the opposite 
party and that the tuition fees of the 
students of classes 7 to 10 were paid 
over by the school teachers of those 
classes daily to the opposite party. The 
evidence upon this point is overwhelm- 
ing and there is only the opposite 
party’s denial to the contrary. 

3. That the opposite party misap- 
propriated or converted to his own use 
the three sums alleged from moneys en- 
trusted to him. The income register 
was put in evidence and this ^ book 
showed that tuition fees amounting to 
Rs. 224 were received by the opposite 
party on 12th July 1932, tuition fees 
amounting to Rs. 430-9-0 on 22nd Sep- 
tember 1932, and tuition fees amount- 
ing to Rs. 389 on 22nd October 1932. 
The Cash Book kept by the opposite 
party was put in evidence and this 
book showed that tuition fees amount- 
ing to Rs. 124 only were received by 
the opposite party on 12th July 1932 
and Rs. 330-9-0 only on 22nd Sep- 
tember 1932, and Rs. 339 only on 22nd 
October 1932. In sh 9 rt the amount 
shown by the opposite party in ^ the 
Cash Book as having been received 
by him on these three dates is Rs. 2o0 
less than the amount shown to have 
been received on the same dates m the 
income register. 

As we liave stated previously the 
opposite party admitted that he en- 
tered up the Cash Book, but denied 
that he was in any way concerned with 
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the entries made in the income regis- 
ter. We have had an opportunity of 
scrutinising both these books and. the 
handAvriting in both of them is obvious- 
ly the same and as such must have been 
obvious to the Jury if they had ex- 
amined these books with any care. 
Further, there Avas the e\ddence of 
Babu Gur Prasad and Tribeni Shankar 
who knew the opposite party’s hand- 
Avriting well and each of these Avitnesses 
swore that the handwriting in the in- 
come register Avas the handwriting of 
the opposite party, Mr. Gokal Chand, 
the Principal, was not prepared to 
swear that the entries in the income 
register Avere in the handAAniting of the 
opposite party, but he did give CAd- 
dence to the effect that it was the 
opposite party’s duty to collect tm- 
tion fees and enter the amounts in 
the income register. Upon the evidence, 
it Avas in our view established beyond 
all doubt that it Avas the duty of the 
opposite party to keep the income re- 
gister and further that he did keep 
it and make the entries dated 12th 
July 1932, 22nd September 1932 and 
22nd October 1932. 

It Avas further in our view proved 
that the opposite party had actually 
received the amounts shown on these 
three dates in the income register. The 
opposite party denied that he had evei? . 
received any tuition fees, but the evi- 
dence of Mr. Gokal Chand and 
that of the students and school 
teachers previously referred to is 
overwhelming and is to the effect 
that he did actually receive tuition fees- 
either directly from the students • ot 
from the school teachers. Further the 
receipt books which Avere proved to be 
in the opposite party’s handAvriting and 
indeed admitted to be so by the opi>o-* 
site party himself and the attendance 
registers show that on 12th July 1932;' 
22n,d September 1932 and 22nd Octo-* 
ber 1932 he did receive the sums which 
are shown to have been received by 
him in the income register. These dc^ 
cuments were put in evidence, but it 
does not appear tliat the learned Judge 
laid any great stress upon them. We 
have however had the receipts and 
attendance registers for these parti- 
cular days carefully checked and it is 
abundantly clear that on the days in 
question the opposite party did give 
receipts for the amounts shoAvn to 
have been received by him in the in- 
come register. 

An attendance register was put in 
evidence Avhich the opposite party used 
to sign to show that he was on duty. 
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He did not however sign this register 
on the 22nd of September and this 
shows that be was either not at the 
College on that day or that he some- 
how or other omitted to sign it. He did 
hovyevcr make an entry in the income 
register for 22n.d September 1932, which 
strongly suggests that he was at the 
College on that day. 

It may be of course that he was 
not at the College on 22n.d September 
1932 and that he entered up the income 
register on the following day or some 
days later, but the entry which he 
made for 22nd September 1932, does 
clearly show that in respect of that 
day he did receive Rs. 430-9-0 as tui- 
tion fees and further the attendance 
registers and receipt books show that 
in respect of tuition fees paid on that 
day he actually gave receipts amount- 
ing to Rs. 430-9-0. The fact that his 
signature does not appear on the at- 
tendance register on 22nd September 
1932. docs not cast any doubt upon the 
fact that he received the sum alleged 
by way of tuition fees in respect of that 
particular day. 

The Cash Book was proved to be in 
the handwriting of the opposite party 
by the witnesses previously referred to 
and indeed the opposite party liimsclf 
admits that he kept this book. Tliis 
book shows that the total tuition fees 
received on these three particular days 
is Rs. 250 less than the amounts shown, 
to* have been received in the income 
register and consequently the amount 
paid into the Bank was Rs. 250 less 
than it should have been. The evi- 
dence of the accountant makes it abun- 
dantly clear that the payments into 
the Bank corresponded with the entries 
in the Cash Book and not with the 
entries in the income register. It fol- 
lows therefore that if the opposite par- 

, j'.gQQi\'cd the sum shown in the in— 
<omc register he did not pay the whole 
amount into the Bank and that in res- 
pect of these three particular days he 
paid into the Bank Rs. 250 less than 
he actually received. The opposite par- 
ty*s version was tlist it was not iiis 
dutv TO pav the moneys into the bank 
and that he merclv entered up the 
Cash Book from a daily slip given to 
him by the head clerk. This is olmous- 
Iv an absurd statement bcrausc the 
head clerk could have entered up the 
Cash Book himself quite as easily and 
nuicklv as making out a daily memo- 
randum or slip from which the oppo- 
Qite nartv had to enter up the Cash 
Book The evidence of Mr. Gokal 
Chand and the other witnesses proves 
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beyond all doubt that the opposite par- 
ty did handle the moneys, that he did 
keep the Cash Book and that he did 
pay moneys into the Bank. 

It was therefore in our judgment, 
proved beyond any possible doubt that 
the opposite party was responsible for 
rnoneys received from students as tui- 
tion fees. It was his duty to receive 
the money and to enter up such re- 
ceipts in the income register and in 
the Cash Book and to pay the moneys 
shown in the Cash Book into the ac- 
count of the College at the Imperial 
Bank. It was further proved that on 
the days in question he had received 
sums of money as tuition fees and had 
correctly entered such sums in the in- 
come register. It was further proved 
that he had made false entries in the 
Cash Book and had paid lesser sums 
into the Bank. In short the evidence 
abundantly establishes that on 12th 
July 1932, he accounted for only 
Rs. 124 as tuition fees, whereas he in 
fact received Rs. 224 and that on 22nd 
September 1932, he accounted for only 
Rs. 330-9-0 as tuition fees, whereas 
in fact he received Rs. 430-9-0 and 
tliat on 22nd October 1932. he ac- 
counted for only Rs. 339 as tuition fees, 
whereas in fact he received Rs. 389. It 
follows therefore tliat on these three 
days he failed to account for a total 
sum of Rs. 250 which he had received 
on behalf of his employers in Iiis capa- 
city as an accountant of the College. 
It was of course quite impossible for 
the prosecution to show what the op- 
posite party had done with this sum, 
but the only inference that can pos- 
sibly be drawn from the facts is that 
he, in some way or another, misap- 
propriated the money or converted it 
to his own use. There can in ourjudg- 
rnent be no other possible explana- 
tion for the ditTercnccs in the amounts 
appearing in the income register and 
in the Cash Book and in the amounts 
paid into the Bank. 

The opposite party’s subsequent con- 
duct in absconding and using the name 
of Ram Narain Varma which was 
clearly^ proved is entirely consistent 
^vltl^ his g'uilt and is, in our judgment 
wholly inconsistent with liis innocence’ 

1 hese were the facts which were placed 
by the pro'^ecuiion before the Jurv and 
in our^ judgment their verdict of not 
guilty in the circumstances was clcarlv 
perverse. In the absence of some rea- 
sonable explanation for the differences 
between the amounts proved to have 

= opposite party 

and the amounts paid into the Bank, a 
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Jury acting honestly aud reasonably 
were bound to hold that the opposite 
party had misappropriated such«ums. 
In our judgment upon the evidence in 
this case the verdict of the Jury waa 
clearly perverse and the learned Judge 
acted properly in refusing to accept 
it and in referring the matter to this 
Court . 

In the result therefore we accept this 
.leference and convict the opposite par- 
ty of an offence under S. 408, Penal 
Code, and sentence him to a term of 
three years’ rigorous imprisonment. The 
sentence will run concurrently with a 
sentence of five years which we un- 
derstand has been imposed by the 
Temporary Sessions Judge of the Al- 
lahabad District for some other offence 
(Sessions Trial No. 47 of 1934) The 
accused must surrender to ms bail. 

•n T) Reference accepted. 
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SULAIMAN, C. J. AND BENNE^T, J, 
Amha Datt Satti and another — Defen- 
dants— Appellants. 



Secy, of Plaintiff— Respondent. 

Second Appeal No. 1121 of 1931, Deci- 
ded on 21st February 1935, from decision 
of Dist. Judge, Kumaon, D/- 8th July 


1931. 

Deed — Conslruclion— Grant of village by 
the Government to tenants before the Ten- 
ancy Act— Deed embodying terms pacca 
asami ’ and “abad karo" —Tenants held not 
tenants*at- will and could not be ejected. 

Where long before the Tenancy Act was en- 
acted the Government granted the tenan^ a 
certain village and executed a lease in their 
favour, embodying terms that the tenants ^re 
“pacca. asami.” and calling upon them that they 
were to settle all the lands in the village, as 
“abad kaco;’’ 

Held: that tenants were not mere ^enant^at- 
will and could not be ejected. [E 975 G ij 


P. L. Banerji and B. B, Dave for 
Appellants. 

fudssment.— This is a defendants ap- 
peal arising out of a smt ^ 

ihe Secretary of State through the No- 
tified Area Committee, Rarnna^ar 
against the defendants for ordermg the 
latter to execute a lease for a period^ 
30 years, and in default to be ordered 
to be ejected. The plaintiffs case was 
that the land belonged to the Govern- 
inent as proprietor and tl^t ™ 
fendants were tenants-at-will liable to 

he ejected at any time; that they were 
paying Rs. 124-5-8 per annum to the 
plaintiff as rent, and that they pro- 


mised to execute the lease, but failed 
to carry out their promise which gave 
rise to the present action. 

The defendants denied that they were 
tenants-at-will and pleaded that the 
land had been given to their ancestors 
permanently on 7th November 1862, and 
that acting upon the grant they have 
spent about Rs. 30,000 in improving 
the land, constructing boundary walls 
and building houses and planting 
groves, etc., and that the plaintiffs were 
estopped from maintaining the claim. 
They further pleaded that the defen- 
dants were not tenants-at-will, but 
were at least occupancy tenants of the 
land in question and were not liable to 
execute a lease for 30 years. The first 
Court dismissed the suit on certain 
other grounds, but on app^l issues 
were remitted for determination. Ulti- 
mately the lower appellate Court de- 
cieed the claim holding that although 
the defendants held what was called 
a deed of tasallinama, dated 7th No- 
vember 1862, apparently executed 
either by the Deputy Commissioner or 
some other person who was managing 
the Government estate at the time. 
Under that document the defendants 
ancestors acquired only a moi^poly of 
cultivation in the village provided thAt 
they cultivated the whole land avail- 
able, and that the grant of rights ^pf. 
pukka asami under the docun^nt did 
not amount to anything more than that, 
the grantee was to be a direct ten^t 
of the Government, and that his rights 
were merely those of a tenant -at-will 
liable to ejectment at any time, and 
therefore bound to execute a lease if 
called upon. The learned Judge fur- 
ther found that the defendants 
their predecessors had been in posses-^ 
sion of this village for over 70 years 
and had colonised it and constructed 
houses of considerable value on the 
lands. The exact value of the construc- 
tions was in dispute and has not be^ 
found. 

In appeal it is urged before us that 
the defendants have acquired righ'U 
of occupancy which are at^ least heri- 
table. In the Courts below it does not 
appear to have been disputed that the 
officer who signed the tasallinama had 
authority on behalf of Government to 
make the grant. It is also clear that no 
question arose as to whether the 
Government had not the right to get. 
the rent enhanced. The only questwn 
was whether under the terms of this 
deed the defendants were merely te- 
nants-at-will or whether they had 
rights of occupancy in the lands. 
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We are of the opinion that on a 
proper construction of this document, 
the defendants cannot be treated mere- 
ly as tenants-at-will liable to eject- 
ment at any time. The document 
authorised the grantee to settle or 
“abad karo” all the lands that fell 
within certain specified bou-ndan-es ^nd 
provided that the settling cultivator 
\vho brought the entire land under cul- 
tivation would be considered a full or 
permanent tenant, and that if he failed 
to settle all lands and it remained un- 
cultivated or waste, the Government 
would have power to make over the 
village to somebody else for purposes 
of settlement; but that if he settled 
the whole, he would be entitled to it. 
The power to revoke the grant was 
reser\'ed in case the grantee failed to 
bring the entire village under cultiva- 
tion. There was no mention of a right 
of ejectment in any other contingency. 
Obviously the land was barred^ and un- 
cultivated at the time and the idea was 
that it should be reclaimed and brought 
under cultivation by the grantee 
who would have to spend money on it 
and if he was successful in that way, 
he would be entitled to retain the land 
as pukka asami. The original grantee 
is dead and his successors have re- 
mained in possession -without any ob- 
jection and have been paying rent con- 

• tinuously. No rent was mentioned in 
the document itself, but the rent was 
assessed under some separate proceed- 
ing, As pointed out above, the defen- 
<iants’ liability to pay an enhanced rent 
has not been considered by the Court 
below and does not arise in this suit. 
The only question is whether the de- 
fendants are liable to ejectment. On a 
proper construction of the document 
which has been translated and placed 
before us, we are of the opinion that 
the defendants have heritable rights 
as tenants liable to pay rent, but not 
liable to ejectment at will. As the grant 
was given in 1862 long before the T'C- 

• nancy Acts, came into existence, the 
defendants do not come under any ot 
tlic categories of tenants mentioned 
there, and furthermore, the case would 
be 'governed by the Crown Grants Act 
( Vet 15 of 1895), which is retrospective. 
\Vc accordingly leave the question open 
whether the rent payable by the defen- 
dants can or cannot be enhanced, but 
we allow the appeal and setting aside 
the decree of the lower appellate Coui t 
restore the decree of the C<^rt of first 
instance with costs in all Courts. 

y.. Appeal allowed. 
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Ganga Nath, J. 

Sumaru Chamar — Defendant — 
Appellant. 

V. 

Puddan Chamar — Plaintiff — Respon- 
dent. 

Second Appeal No. 1302 of 1932, Deci- 
ded on 5th February 1935, from decision 
of Second Addl. Sub-Judge, Jaunpur, D/- 
2l8t May 1932. 

Agra Tenancy Act (3 of 1926), S. 26 — Co- 
tenant dying leaving no heir — Estate passes 
by survivorship — Rule is that representative 
of deceased takes the place of deceased — On 
failure of representative however rule of 
survivorship applies. 

Under the provision of S. 26 the interest of a 
co-tenant who dies leaving no heir will pass by 
survivorship to his co-tenant. The rule of survi- 
vorship among joint tenants is modified in India 
by Ss. 42 and 45, Contract Act, which put the re- 
presentative of the deceased joint tenants in his 
place, so long as there is such a representative. 
On failure of such representative, the rule of 
survivorship among joint tenants applies. This 
rule has been adopted in S. 26, Agra Tenancy 
Act, in case of widows and tenants. [P 976 O I] 

Harnandan Prasad and Kedar Nath 
Sinha — for Appellant. 

Haribans Sahai and Gopalji Mehrotra 
— for Respondent. 

Judgment. — This is a defendant’s ap- 
peal and arises out of a ^suit brought 
against him by the plaintiff to recover 
possession over the occupancy holding 
described in the plaint. Gulzar and 
Hulas were two brothers, and the occu- 
pancy tenancy in dispute belonged to 
them. The plaintiff Puddan is the 
grandson of Gulzar and succeeded to 
half of the tenancy through his grand- 
father. The plaintiff claimed the other 
half as the nearest reversioner of 
Hulas. Hulas had two sons Gopal and 
Khedan. The defendant is Khedan’s 
daughter’s son. The plaintiff’s case was 
that, on the death of Mt. Jarao, widow 
of Sheopal, who was the son of Gopal, 
the plaintiff succeeded to the remaining 
half of the tenancy. On the death of 
Khedan, Khedan’s one-fourth share 
also came to Sheopal. On Sheopal’s 
death, Sheopal’s own share and 
Khedan’s share, tliat is, half of the 
disputed tenancy was succeeded to by 
hU widow Mt. Jarao. Mt. Jarao died 
about two years ago and, on her death, 
the plaintiff succeeded to the half as 
already stated. The defendant’s case 
was tliat he, as Khedan’.s daughter’s 
son, had succeeded to Khedan’s share 

The finding of the^ Courts below 
which was based on evidence was that 
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Khcdan’s share was succeeded .to by 
Sheopal on his (Khedan’s) death, and 
after Sheopal, by his widow Mt. Jarao. 
The lower Court found, that the appel- 
lant was not joint in cultivation with 
Khedan in Khedan’s lifetime and that 
therefore he did not succeed to 
Khedan’s sliare. This is a finding of 
fact based on evidence and is binding. 
There can be no doubt that, if the 
defendant did not sliare in cultivation 
with Khedan in Khedan’s lifetime, the 
defendant could not succeed to 
Khedan’s tenancy. As regards the ques- 
tion whether the plaintiff would succeed 
to the remaining half of the tenancy, 
which belonged to Hulas’s branch, the 
lower Court has given a decree to the 
plaintiff on the ground that the plain- 
tiff though separate from Sheopal, 
would be legally presumed to liave 
shared in cultivation ivith him. Tins 
presumption is entirely wrong. There 
can be no such legal presumption of 
jointness in the face of the finding of 
the two persons being separate. But 
as already stated, the whole of the 
tenancy in dispute belonged to Bas- 
wan the common ancestor of Gulzar 
and Huias. The plaintiff is the sur- 
vivor of the heirs of Baswan. S. 26, 
Agra Tenancy Act (Act 3 of 1926) 
lays down: 

And except in the case of widows or of a co- 
tenant, who dies leaving no heir entitled to suc- 
ceed under S. 24, no interest in any 'exproprie- 
tary, occupancy, statutory, or non-occupancy 
tenancy shall pass by survivorship. 

Under this provision, the interest of 
a co-tenant who dies living no heir 
will pass by sur\dvorship to his co- 
tenant. As held in 1930 A L J , 811 
(1), the rule of survivorship among joint 
teriants is modified in India by Ss. 42 
and 45, Contract Act, which put the 
representative of the deceased joint te- 
nant in his place, so long as there is 
such a representative. On failure of 
such a representative, the rule of 
vivorship among joint tenants appbes. 
This rule has been adopted m S. 26, 
Agra Tenancy Act, in case of widows 
and co-tenants. The plaintiff there- 
fore would succeed to the half share ot 
the other branch. There is no i^son 
for any interference with the decree 
of the lower Court. It is therefore or- 
dered that the appeal be dismissed 
with costs and the decree of the lower 
Court be confirmed. Permission to hie 
a letters Patent appeal is rejected. 

Appeal dismissed. 

1. Hasulan v. Babu, 1930 All 350=122 I O 404= 

52 All 548=1930 A J 811. 
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NIAMATUIjIjAH, j. 

Yudhisthir Singh — Defendant — Appel- 
lant. 

V. 

Angan Lai and others — Plaintiffs and 
Defendants — Respondents. 

Second Appeal No. 1111 of 1932, De- 
cided on 16th January 1936, from deci- 
sion of Dist. Judge, Aligarh, D/- 23rd 
June 1932. 

Co-sharer — Suit for village profits — Lam- 
bardar claiming lambardari baq and collec- 
tion charges in second appeal - Lambardar’s 
right being statutory held could be pressed 
at the stage of second appeal. 

A cosbarer brought a suit for village profits 
against the latnbardar who collected the rents. 

At the stage of the second appeal arising in that 
suit lambardar claimed that he should be euti-. 
tied to claim his lambardari haq and collection 
charges: 

Held', that as the rights of the lambardar . 
were statutory ones, they could be pressed at the 
stage of the second appeal and allowance should 
be made for such right in suits for village profits. 

[P 977 0 1] 

K.. Verma and K. N. Gupta — for Ap- ■. 
pellant. 

Marnandan Prasad and Siamta Prasad ■ 
— for Respondents. 

Judgment. — This appeal has arisen., 
from a suit for profits brought by the 
plaintiff-respondents against the lara- 
bardar, the appellant before me. The 
plaintiffs impleaded another co-sharer, . 
Hazuri Singh, alleging that he al^ . 
made collections during the year? in 
suit (1333-35 Fasli). The plaintiffs subr 
sequently discharged Hazuri Singfr. , 
Later on the plaintiffs* suit was dis-v 
missed on the ground that they had . 
failed to implead all the necessary.. par-'/ 
ties. On appeal by the plaintiffs the , 
District Judge remanded the case and, ’ 
directed the lower Court to re-implead * ‘ 
Hazuri Singh. This was done. The trial: ‘ 
Court passed a decree in favour of the 
plaintiffs calculating the amount of • 
profits on the basis of gross rental' 
minus actual collections made by 
Hazuri Singh. The lambardar appealed 
to the District Judge, who modified 
the decree of the trial Court to some 
extent. The plaintiffs had also filed 
cross-objections, but they were dis- 
missed. 

In the present second appeal by the 
lambardar appellant several questions 
were argued. It was contended that the 
lower-appellate Court has decreed to 
the plaintiffs not only their share of the 
profits for the years 1333 to 1335 Fiwh«» 
but also profits payable in previous 
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years but left ouftstanding during the 
years in suit and presumably collected 
in those years. After carefully examin- 
ing the judgment of the lower api>el- 
late Court, I am satisfied that no de- 
eree has been passed in favour of the 
plaintiffs in respect of rents collected 
for the years preceding 1333 Fasli. 

The next question argued was that 
the lower appellate Court was not 
justified in upholding the decree of the 
first Court so far as it proceeded on 
-gross rental. The trial Court definitely 
found that the lambardar did not pro- 
duce any account of his own, and the 
patwari’s “siyaha”, on which alone an 
account for profits could be based, had 
been incorrectly dictated to the pat- 
wari. The trial Court also presumed 
that the appellant collected the entire 
rental. The lower appellate Court up- 
held the findings of the trial Court, 
and the only variation which it made 
was in respect of the year 1335 Fasli, 
for . which it allowed a deduction of 15 
per cent on the gross rental of that 
year. If the facts found by the lower 
appellate Court be accepted, there can 
be no question of the discretionary 
power of that Court in decreeing the 
plaintiffs’ claim on gross rent^. In 
second appeal I cannot question the 
findings of the lower appellate Court so 
far as they are of fact. This being so, 
the exercise of discretion by the lower 
appellate Court in awarding profits to 
the plaintiffs on gross rental cannot be 
questioned. 

Lastly, it was pointed out by the 
learned advocate for the appellant that 
in . making up the account of profits 
the lower-appellate Court did not make 
any allowance for the lambardari 
“Haq*’ and collection charges. I have 
examined the judgment of the lower 
appellate Court and heard the learned 
advocate who appears in support of the 
decree appealed from, and am satis- 
fied that this grievance is well-founded. 
The learned advocate for the respon- 
dents points out that no specific 
ground of appeal has clearly been taken 
and that apparently no ^question as 
regards lambardari Haq and collec- 
Ition charges was raised in the lower 
ippeUate Court. The nght of the 1am- 
bar^dar to receive 5 per cent as 1am- 
bardari Haq" is a .statutory one, and 
should in my opmion. be entertained 
even at this stage. Similarly m makmg 
collections the Lambardar should be 
deemed to have incurred expenses par- 
ticularly when full profits are . being 
allowed'^ to the plaintiffs. I think it 
fs not unreasonable to hold that coHec- 
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tion charges incurred by the lambardar 
amounted to 10 per cent on gross ren- 
tal, which is assumed in this case to 
have been collected in full. The 7th 
ground of appeal taken by the appel- 
lant is sufficiently comprehensive to in- 
clude these two items. 

The result is that the appeal is 
partly allowed. The decree of the lower 
appellate Court is so far modified that 
the amount decreed to the plaintiffs 
shall be reduced by Rs. 39, which is 
the plaintiffs share of “lambardari Haq” 
and collection charges at the rate of 
10 per cent. In other respects the ap- 
peal is dismissed. The parties shall 
receive and pay costs in proportion to 
success and failure in this Court. De- 
fendant 1, who has been impleaded in 
this Court, should bear his own costs. 

B.D, Order accordingly . 
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Ganga Nath, J. 

Pearey Lai — Applicant;. 

V. 

Mt. Naraini — Opposite Party. 

Criminal Revn. No. 595 of 1935, De- 
cided on 30bh August 1935. 

(a) Maintenance — Order passed — tVife 
living with husband for some time after 
order but again separating — Order of main- 
tenance is not cancelled but only suspended 
during stay of wife with her husband. 

The mere fact that a woman goes to live with 
her husband for some time, is not sufiBcientto 
make an order of maintenance obtain by her 
ineffectual though it may have the effect of sus- 
pending the order for the period the woman lives 
with her husband: 1927 Mad 376 and 1923 
Caf456. Foil; 1888 AWN 217, Dist. [P 978 O 1] 

ih) Criminal P. C. (1898), S 488 (5)— Rea- 
sons for cancellation are not exhaustive. 

Section 488 (S', Criminal P. O , provides for 
the cancellation of the order. The reasons given 
therein for cancellation are not exhaustive. 

[P 978 C 1] 

N. V. David — for Applicant. 

Asst Govt. Advocate — for the Crown. 

. . — is an application in re- 

vision by Pearey Lai against the order 
of Mr. Abdul Waheed Khan Khalil. 
Magistrate, First Class, Meerut, under 
S. 488, Criminal P. C. This order was 
confirmed by the learned Sessions 
Judge of Meerut in revision. The oppo- 
site party Mt. Naraini, ^vife of the ap- 
plicant, obtained an order under S. 488, 
Criminal P. C., for maintenance on 11th 
March 1932, against the applicant. The 
applicant made an application stating 
that he was willing to take his wifi 
back, but it was rejected. Mt. Naraini 
lived for sometime thereafter with her 
husband and when she was turned out 
again by her husband she went to live 
with her sister. In 1935 she made an 
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application to recover the maintenance 
(Rs. 4 a month) which ' had been al- 
lowed to her under the order of 11th 
March 1932. The applicant contested 
this application on the mere grotmd that 
Mt. Naraini had been living in adultery 
and therefore was not entitled to any 
maintenance. Both the parties ^ pro- 
duced evidence on this point and it was 
found by the learned Magistrate that 
the applicant’s objection was false and 
that Mt. Naraini had not been living 
in adultery and was entitled to main- 
tenance and passed an order for the 
payment of the arrears due. Against 
this order a revision was filed which 
was rejected by the learned Sessions 
Judge, Meerut, as stated above. The 
only point that is pressed by the learn- 
ed counsel for the applicant here is 
that the order of 11th March 1932, 
became inefiectual and unenforcible on 
account of Mt. Naraini having gone to 
and lived with her husband after the 
order. The learned counsel for the ap- 
plicant relies on 1888 AWN 217 (1). 
There a reference was made by the 
learned Sessions Judge as follows: 

I think the woman should have instituted 
formal proceedings under Ch. 36, Criminal P. C., 
that the Joint Magistrate should have heard 
what the husband had to say as to his willing- 
ness to keep the woman with him and should 
have considered any evidence produced ^ by 
either party, and then should have decided 
whether the wife was entitled to receive any 
allowance from her husband. I think the 
Joint Magistrate was wrong in simply directing 
payment of arrears under the order of June, 
18S1. I recommend that his order be set aside. 

On this Justice Straight ordered: 

I entirely agree with the learned Judge in 
the view which he takes of the Joint Magis- 
trate’s order, and concur in all that he has said 
upon the subject. The learned Joint Magis* 
trate’s order must be and is quashed. 

It appears that all that w^s 
that case was that the joint Magis- 
trate’s order, which had been passed 
without giving any opportunity to the 
husband to show cause as to why he 
should not pay arrears, was set 
In this case, a notice was issued to 
the husband and he was given luli 
opportunity to show cause as to why 
he should not pay the maintenance 
which liad been ordered against 'him. 
There is nothing in the order of Justice 
Straight referred to above to show it 
the order of maintenance was held to 
have become inoperative; if so on what 
grounds ? The mere fact, that a woman 
goes to live with her husband for some- 
Itime, is not suffident to make the order 
ineffectual though it may have the ef- 
fect of suspe nding the order for the 
r7Pbui KalTv. Harnam, 1898 A \V N 217. 
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period the woman lives with her hus- 
band. 

The general principle of law that art 
order, whose term is not fixed, and 
whose currency is not made expressly* 
dependant upon the continued exist- 
ence of some circumstance or set of 
circumstances, remains in force until it 
is cancelled, is, prima fade, applicable- 
to maintenance orders passed under 
S. 488, Criminal P. C. The husband 
may, on proof of circumstanoes sx>eci- 
fied in S. 488 (5) or S. 499, Criminar 
P. C., obtain the cancellation or modi- 
fication of the original order, as the- 
case may be, and until he does that,, 
the original order must be deemed to- 
be still in force. The mere fact, that a 
wife has returned to live with her hus- 
band, will not bring the order to an 
end automatically, and on her separat- 
ing from him again, she can enforce it. 

S. 488 (5), Criminal P. C., provides' 
for the cancellation of the order. The^ 
reasons given therein for cancellation 
are not exhaustive. S. 489, Criminal. 

P. C., provides for variation of ' 

order as well as for its^ cancellation in^?- 
consequence of any decision of a com- v..; 
petent Civil Court. S. 499, Criminal^' 
P. C., which relates to the enforce- f 
ment of the order lays down: 

A copy of the order of maintenaoce shall bfr.N • 
given without payment to the person in whos^:; 
favour it is made, or to his guardian, if ahy,i 9ii, 
to the person to whom the allowance is to;ber 
paid; and such order may be enforced 
Magistrate in any place whore the pers.ou • ; 
against whom it is made may be, on sij6h * 
Magistrate being satisfied as to the identity m .. 
the parties and the non-payment of the ' 
lowance due. 

The only conditions laid down in rerf-?. . 
pect of the enforcement of the orthfif. 
under S. 490, Criminal P. C., are; (Ij} 
the identity of the parties and the non-, 
payment of the allowance due. If any,; ■ 
such thing occurs as may be fit to^. .’ 
vacate the order, the proper proce-iy. . • 
dure for the husband is to apply to./ 
the Court and get the order cancelled:.*; 
So long as the order stands, it is cap- * •’ 
able of being enforced though in the 
case of the woman living with her hus- 
band, it would remain suspended for 
the period during which she lives 
with her husband. This view is sup- 
fiorted by 50 Mad 663 (2) and 75 I C 
529 (3). There is no force in the ap- 
plication. It is therefore ordered that 

2. Kanagammal v. Pandara Nadar, 1927 Mad ' 

376=100 I C 289=28 Or L J 271=60 Mad' 

663=62 M L J 176. 

3. Parul Bala Debi v. Satish Chandra Bhatta- 

charjeo, 1923 Oal 456=75 I O 529=24 Or L 

945=37 0 L J 180. 
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it be rejected. The stay order is dis- 
charged. 

Application rejected. 
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Allsop and Bajpai, JJ. 

Mt. JBasanti Devi — Applicant, 

V. 

Mt. Sahodra and others — Opposite 
Parties. 

Civil Eevn. No. 150 of 1935, Decided 
on 2nd August 1935. 

(a) Civil P. C. (1908), S. 22 — Transfer- 
Application for transfer of case under S. 22, 
Preponderance of balance of convenience 
should be considered — Convenience of par* 
ties alone is not sufficient ground for 
transfer. 

In an application for transfer under S. 22, 
Civil P. C.. the convenience of the parties alone 
. should not be considered, but the totality of 
circumstances should indicate thala suit should 
proceed in a Court different from the Court 
chosen by the plaintiff. Where there is a pre- 
ponderance of balance of convenience in the suit 
..- being proceeded with at a different Court than 
' -;that in which it is instituted, the suit should 

transferred to such different Court, 
f [P 980 Cl] 

• Where a will has been executed at L, and the 
^testator resided at h the bulk of the property 
was situate at L, the witnesses obviously would 
.'come from L, the Court at L would be in a better 
■ position to enforce its orders with regards to a 
'suit challenging the will and regarding the 
property. [P 980 0 1] 

. ' V (b) Civil P. C. (1908), S. 22— Application 
for kransfer of case — Notice to other party 
'.sho.uld be given before making such appli- 
cation but notice given even after making 
■t-f^ansfer application is sufficient. 

! ’ Although S. 22, Civil P. 0., contemplates the 
giving of a notice prior to the application and 
sueb a notice should as a rule be given yet 
ttere is no indication that the failure to give 
such ’notice is fatal to the application. The 
iaiiuro at an earlier stage can be cured by the 
issue of a notice on the application itself. The 
object seems to be that an order for transfer 
^ould not be i>assed without bearing the other 
. side and that the other side should not in any 
.=«ay be prejudiced: 1916 iafc 05 and 1928 ial. 

. IQZ, Diss from. p p. 

(c) Civil P. C. (1908). S. 22 — Application 

for transfer maintainable when jurisdiction 
of Court is not challenged. 

Where an application for transfer of a case 
under S. 22 does not challenge the jurisdiction 
of the Court in which 

anolication is maintainable: 1914 351 and 

1918 441. Dist. fP 980 C 2; P 931 C 1] 

K. N. Katju and Vishtva Mitra —for 

S. • Sen. and G. S. Pathak for Op- 
posite Parties. 

Bajpai, J.— Tliis is an application by 
Mt Baslinti. a defendant m cital suit 
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of 1935, pending in thje Court 
of the Subordinate Judge of Agra, and 
ti^ prayer in the application is that 
said suit be transferred to the 
Hon*ble Chief Court at Luclmow. The 
application is beaded under S. 22, Civil 
P. C., and it is obvious that the inten- 
tion of the applicant is that we should 
come to a determination under the pro- 
visions of that section. 

Tl^ facts on which the application is 
based are that the suit relates to cer- 
tain property which was owned by one 
LaLa Murlidhar and td a certain -will 
which was executed by the afore- 
said person. It is said that Murli- 
^r executed a will in 1931 and 
died^ m 1934 and that he possessed 
considerable moveable and immovable 
property, the bulk of which lies in the 
Districts of Lucknow and Partabgarh 
The suit brought by the opposite par- 
ties was for a declaration that the al- 
leged will was a forged will and that 

the estate of Lala Murlidhar in the hands of 
Mt. Basanti Devi and Anand Beharl Lai and in 
whosesoever name be reduced in possession by 

appointment of receiver for the life-time of Mt 

Basanti Devi. 

The suit itself was based on the al- 
legations that the will was not a gen- 
uine ^yill and that Mt. Basanti Devi 
the widow of Murlidhar who was en- 
titled only to a Hindu widow’s estate 
had come under the influence of one 
Anand Behari Lai and was wasting thie 
property. The case of the defendant 
Mt. Basaniti Devi who is the applicant 
before us is that although tlie Agra 
Court has jurisdiction, inasmuch as a 
portion of the property is situate with- 
in the jurisdiction of the Subordinate 
Judge of Agra, yet a strong case of 
balance of convenience exists for the 
case being tried at Lucknow. It is 
pointed out that the bulk of the 
property is in Oudh, that Murlidhar 
resided in Lucknow, that the will was 
executed at Lucknow and that there- 
fore the witnesses who would be pro- 
cmced by the parties in connexion with 
the suit instituted by the opposite par- 
ties will be from Oudh. It is further 
stated tliat the receiver who is to be 
according to the plaint allegations a 
I^ri^nent receiver for the lifetime’ of 
the Hindu widow should naturally come 
from Lucknow, and the Courts at Lu/'k 
now would 1^ in a better position to 
norninate such a person and to see that 
their directions are properly carried out 
In reply It is contended that it is to 
the convenience of the plaintiff that th^ 
suit should be instituted at Agra inas 
much as the plaintiff is a pardlhn^sto 
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lady who, although shre resides with 
l^r husband at Delhi, 'has ih-er father 
living permanenitly at Agra. It is also 
^id that the plaintiff is the dominus 
litis and has a right to choose the 
forum, and the Courts ought to be 
very reluctant in depriving the plain- 
tiff of that right and a transfer should 
not be made unless exceptional circum- 
stances exist and a strong case has 
been made out on the question of bal- 
ance of convenience. The argument is 
that the convenience of the parties 
alone should not be considered, but 
the totality of circumstances should in- 
dicate that a suit should proceed in a 
Court different from the Court chosen 
by the plaintiff. We have heard learned 
counsel at great length on this point, 
and although we agree with the above 
proposition of law submitted by Dr. 
Sen which is supported by several au- 
thorities, we have come to the conclu- 
sion that in the present case there is 
a preponderance of balance of conveni- 
ence in the suit being proceeded with 
at Lucknow. 

As pointed out before, the will was 
executed at Lucknow and the testator 
resided at Lucknow. The bulk of the 
property is situate at Lucknow, the 
witnesses obviously would come from 
Lucknow and the Court at Lucknow 
would be in a better position to enforce 
its orders. We might mention that the 
plaintiff after having instituted her suit 
asked for the appointment of a Com- 
missioner in order to prep>are an in- 
ventory of certain moveable proi>erty 
ancl the Subordinate Judge of Agra 
appointed such a Commissioner. It is 
stateci in the affidavit of the opposite 
parties that when this Commissioner 
went to make the inventory of certain 
properties at Lucknow he was met with 
resistance and the commission could 
not be executed. Such a thing, we 
are of the opinion, would not have 
liappened if the commission had been 
issued from a Lucknow Court. On the 
merits therefore we are of the opinion 
that the case should be tried at Luck- 
now and not at Agra, and we make a 
declaration under S. 22, Civil P. C., 
tliat the suit shall proceed in the Chief 
Court at Lucknow. 

Two questions of law were argued 
before us and we think it necessa^ to 
notice them in the course of our judg- 
ment, It was said that no notice of 
the application was given to the oppo- 
site parties before making the applica- 
tion, and the contention is that this 
failure is fatal to the application. It 
is true that S. 22, Civil P. C., says that 


Where a suit may be instituted in any one of 
two or more Courts and is instituted in one of 
sQch Courts, any defendant, after notice to the 
other parties, may .... apply to have the suit 
transferred to another Court. 

It is conceded that no notice was 
given to the opposite parties before 
the application for transfer, but the 
submission is that this does not entail 
the dismissal of the application when 
as a matter of fact notice has issued 
to the opposite parties on the applica- 
tion itself. Reliance is placed by the 
plaintiff opposite parties on the cajse 
reported in 35 I C 616 (1), where it 
was said that the words in the section 
clearly indicate that the notice must be 
given prior to the making of the appH- 
cation, but the learned Judge imme- 
diately after says that the point is to 
some extent a minor point. A case of the 
Lahore High Court, 1928 Lah 183 (2), 
was also brought to our notice and 
there it appears that a learned Judge 
of the Lahore High Court had dis- 
missed an application for transfer . on 
this preliminary objection, but there is 
no discussion of the point in the case; V; 
We are of the opinion that although 
the section contemplates the giving of • 
a notice prior to the application ' and 
such a notice should as a rule be given 
yet there is no indication that • the 
failure to give such a notice is fatal 
to the application. In our view, the 
failure at an earlier stage was cured 'by 
^e issue of a notice on the application 
itself. The object seems to be that' an 
order for transfer should not be passed 
without hearing the other side and riiafc 
the other side should not in any way 
be prejudiced. We are satisfied that ;in| 
tlie present case the proceedings ’in 
the Court below were not in any 'way 
obstructed or delayed by the failure -to 
give notice prior to the making of the 
transfer. 

The second question of law that was *' 
argued was that the applicant before 
us having questioned the jurisdiction 
of the Agra Court could not maintain ■ 
an application under S, 22, Civil P. C., 
and in this connexion reliance was 
placed on the case reported in 12 A L J 
896 (3) and on the case reported in 
21 O C 217 (4). It appears that in 
the present case the defendant had 
q uest ione d the jurisdiction of the Sub- 

1. Guiab Chand v. Shor Singh, 19i6~iiah 95=36 
I C 616=U P R 1917=16 P L R 1917. 

2. Bdulji Dinshaw v. Dhanpat Mai Bhagwan 

Das, 1928 Lah 183. j 

3. Purna Chandra Mukerji v. Dhone Krisfco 
Biswas, 1914 All 351=24 10 318=12 ALJ 
896. 

4. Askaran Baid v. BholaNath, 1918 Oadh 441= 

48 I 0 105=21 O O 217. 
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ordinate Judge of Agra in a miscella- 
neous application, but the learned Sub- 
ordinate Judge repelled the contention. 
In -me application before us the juris- 
diction of the Court below has not 
been questioned and the application 
proceeds on the assumption that the 
Court at Agra had jurisdiction to try 
the suit. In the two cases on which 
reliance has been placed the applicant 
while makdng the application for trans- 
fer questioned the jurisdiction on the 
Court, and it was pointed out that 
under such circumstances it was not 
op^ to the party to invoke the pro- 
visions of S. 22, Civil P. C., which con- 
template the existence of jurisdiction 
in the Court where the suit is pending. 
We think the two cases are clearly dis- 
tinguishable, and there is nothing in 
the conduct of the applicant which dis- 
entitles him from the relief which he 
claims. 

f or the reasons given above, we de- 
termine that the suit shall proceed in 
Chief Court at Lucknow and the 
proceedings at Agra will naturally come 

•|tb an end. We make no order as to 

\OOStS0 

j ; B.D. Order accordingly. 

*• 
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] iQBAii Ahmad, J. 

« ••M?P^i‘”Applicanfc. 

* “ • . V. 

* • _ 

Mniperor — Opposite Party. 


Criminal Revn. No. 460 of 1935, Deci- 
ded^on 7fch August 1935, from order of 
Sess. Judge, Gorakhpur, D/- 5th June 

a935. 

Criminal Trial— Evidence— Opinion of in- 
vestigating officer, 

-- The opinion of the investigating officer is not 
legal evidence and cannot be made the basis of a 
finding. [P981C2] 

■ 'K. D. Malaviya—ior Applicant. 

^ Government Advocate for the 

Crown. . . 

* Iqbal Ahmad, J. — This application 
must be allowed and the applicant must 
be acquitted. The learned Magistrate 
who tried the case summarily, allowed 
his judgment to be influenced by the opi- 
nion of the investigating officer. Ihe 
learned Magistrate ought to have re- 
alized that the opinion of the investi- 
gating officer was not legal evidence 
fnd could not be made the basis of a 
^ding tliat the report made by the 

applicant was false. 

The applicant is a Bama and has a 
shop in village Amwakhas where he 
brides. The shop is in a house some 


walls of which aro made of fencing 
(tattar) with mud on either side of the 
same. He made a report in the police 
station on 15th October 1934. The re- 
port was of burglary and six persons 
were named in the report as being the 
persons whom the applicant suspected 
of having committed the theft. In the 
report it was stated that the burgla^ 
was committed by means of a hole in 
the ground below the wall. Out of the 
six persons named in the. report two 
were Dhunias residing in the village 
who had previous convictions about 
theft to their credit. One other man 
named Raghubir was previously in the 
service of the applicant and had been 
dismissed a few months before the date 
of the alleged incident. The investigat- 
ing officer came to the conclusion that 
the report was false and accordingly 
the applicant was tried for an offence 
punishable imder S. 182, Penal Code. 
As already observed the learned Judge 
has based the conviction of the ap- 
plicant solely on the reasons assigned 
by the investigating officer. Those rea- 
sons as summarized in the judgment 
of the learned Magistrate are as fol- 
lows: 

( 1 ) That the opening appeared to have been dug 
both from inside the house as well as outside. 

( 2 ) If (the opening) was too small to admit a 
man getting through it. 

(S) In the Kothari in which the hole had been 
opened there was much more valuable property 
in the shape of cloth and blankets than the cut 
pieces of cloth that were alleged to have been 
removed by the thieves. 

So far as the third ground noted 
above is concerned it cannot be made 
the basis of the conclusion that the 
report was false. The burglars may 
have removed some of the articles in 
the kotliari and may not have taken 
the rest. It may very well be that the 
burglars had not time enough to make 
a clean sweep of the room. As regards 
the first ground noted above all that 
is necessary to observe is that it is 
difficult for one to say whether a hole 
in the ground was dug from inside the 
house or from outside. In any case 
the opinion of the investigating officer 
on the point could not 1^ treated as 
legal evidence of the fact. 

On the question whether the opening 
was big enough to allow a man to 
pass through the same tlierc was evi- 
dence on both sides. One of the pro- 
secution witnesses stated that he at 
the request of the investigating officer 
tried to pass through the hole, but 
could not. There is nothing on the 
record to show as to whether the sus- 
pects named in the report were as fat 
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os the man who was selected by the 
investigating officer to pass through the 
hole. If the applicant liad fabricated 
a false case I am not prepared to be- 
lieve that he would have not made a 
hole big enough to admit of a man to 
pass through the same. In my judg- 
ment there was no legal proof on the 
record of the fact that the report made 
by the applicant was false. Accordingly 
I allow this application, set aside the 
conviction and sentence passed on the 
applicant and acquit liim. He need not 
surrender to his bail. The bail bond is 
discharged. The fine if paid will be 
refunded. 

B.D. Revision allowed. 
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Harries, J. 

O, M. Chiene — Appellant. 

v. 

Kishun IPrasad — Objector — Respon- 
dent. 

Second Appeal No. 6 of 1934, Decided 
OD 6tb August 1935, from order of Dist. 
Judge, Allahabad, D/- 16th January 
1934. 

(a) Insolvency — Propeirty purchased by 
insolvent before applying for insolvency — 
Purchase benami and fraudulent — Sale deed 
could be set aside. 

Where the insolvent just before applying for 
insolvency purchased some property in the name 
of another and on evidence it was established 
that the sale was fraudulent and the real pur- 
chaser was the insolvent: 


Held: a sale-deed evidencing such sale could 
be set aside though nob covered by S. 53, Pro- 
vincial Insolvency Act. IP 984 O 1] 

(b) Practice— High Court— Second appeal. 

Where the evidence upon the record is com- 
plete, it is open to the High Court to find a fact 
where the lower appcllato Court has not done 
30, CP 984 C 1] 

Basudeva Mukerji — for Appellant. 

S. Z. Alam — for Respondent. 


Judgment. — This is a second app^l 
from an order of the learned District 
Judge of Allaliabad, setting aside an 
order of the Insolvency Court dcclar- 
ing a certain sale-deed, dated 1st 
November 1929, standing in the name 
of the respondent, Kishen Prasad null 
and void. 

The facts of the case can be shortly 
staled as follows: One Badri Prasad 
applied on 18th November 1929, to be 
adjudged an insoU'cnt, and was so ad- 
judged on 16th May 1930. Many years 
before this insolvency Badri Prasad had 
transferred certain of his property to 
his relations. On 22nd September 1924 
he had mortgaged part of his property 


in favour of Sundar Lai, and on llth 
May 1925, he had ostensibly sold some 
of his property to Kunj Behari^ L^. It 
is to be observed that after this insol- 
vency the Official Receiver moved to 
set aside both these transfers as being 
fraudulent, and the Insolvency Court 
has set them aside, and that decision 
has been confirmed by the learned Dis- 
trict Judge. 

These two transactions show that 
long before the actual insolvency Badri 
Prasad was disposing of his property 
amongst his relations with a view to 
defeating his creditors. It appears that 
sometime before October 1929, Badri 
Prasad had entered into an agreement 
with one Babu Lai to purchase certain 
property. Babu Lai, for some reason or 
another, refused to transfer his pro- 
perty; and in consequence a suit was 
instituted by Badri Prasad, in the 
Court of the Munsif of Kunda, Partab- 
garh, claiming specific performance of 
the contract. On 1st October 1929, a 
compromise was effected between Badri 
Prasad and Babu Lai, and this com- . 
promise was in due course decreed. As 
a result of the compromise, a sale-deed 
of this property was executed on 1st 
November 1929, by Babu Lai in favour 
not of Badri Prasad, but of his son-in- 
law, Kishen Prasad. It is the allegation 
of the Official Receiver that the real, 
purchaser of the property was Badil 
Prasad, and that the name of Kishe^i 
Prasad was merely inserted in the sale- •• 
deed in order to defeat creditors. It 
is clear that at the date of the cqm- 
promise and the date of the sale - dee d ‘ 
Badri Prasad must have been contem:- 
plating insolvency, because within 17 
days of the date of the sale-deed he 
actually made an application to be 
judged an insolvent. It is impossible ! 
for me to believe that the causes 
this insolvency occurred mthin a few., 
days of his application. Two earliet^ 
transactions, which have been set asid^ 
as being fraudulent, show tliat Badn’ 
Prasad had been preparing for this in- 
solvency for some years. 

The matter does not rest there, be- 
cause on 21st January 1931, part of 
the property, the subject-matter of tl^ 
sale-deed of 1st November 1929, is 
again dealt with by Badri Prasad. On 
this latter date a sale-deed was exe- 
cuted by Badri Prasad in favour of 
Tulshi Ram, but in that sale-deed 
Badri Prasad describes himself as the 
general attorney of Kishan Prasad. 
However it appears that in this sale- 
deed he gives a i>ersonal covenant ren- 
dering him liable in certain event. Upon 
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an application to the Insolvency Court 
to declare that the sale-deed, dated 
1st November 1929, was void and that 
the real owner of the property was 
Badri Prasad, the Insolvency Court 
made such a declaration. On appeal 
however the learned District Judge re- 
versed the decision of the Insolvency 
Court, and this apparently upon two 
.grounds. 

It is first pointed out by the learned 
District Judge that the sale-deed in 
question was not filed, and therefore 
the Court could not make an order set- 
ting it aside. It is quite clear that the 
Official Receiver was not in a position 
to file the original sale-deed, becau-se 
it would naturally be in the possession 
of Kishen Prasad. Notice was given to 
the latter to produce this document ; 
but apparently this was not done. An 
affidavit, sworn by the Official Receiver, 
setting out all the facts relating to 
this transaction was before the Court; 
and as the existence of this deed was 
never challenged, it was quite open to 
the Court to set it aside in the circum- 
stances. • The learned District Judge did 
not decide the case upon this point, 
and in my view the fact gthat a sale- 
deed was not filed cannot affect the 
•ultimate decision of the case. 


In the second place, the learned 
Judge was of opinion that, as tliis case 
. did not fall within the purview of S. 53, 
jProvincial Insolvency Act, the order of 
the Insolvency Court was wrong and 
would have to be set aside. Quite 
4:learly this is not a case -within the 
■purview of S. 53, Provincial Insolvency 
Act, because the allegation here is not 
that the insolvent has transferred pro- 
perty, buit that the insolvent acquired 
•certain property before his insolvency, 
' acquired it in the name of some- 
.,body else. In my view, S. 53. Provm- 
'Vlal Insolvency Act, does not altect this 


ase at all. 

;The unrebutted evidence led by the 
► fficial Receiver establishes tliat Ba^i 
ra«ad had entered into a contract with 
abu Lai to purcliase the property in 
uestion- It further establishes that, 
non a suit being instituted by Badn 
rasad, a compromise was entered into 
nd that, as a result of this compromise 
le property was transfer^d to Kishen 
who was Badn Prasad s son- 
,.taw. Before the Insolvency Court, 
;abu Lai’s general agent was called, 
^ho made it abundantly clear that the 
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on oath that it was Badri Prasad who 
providfcd the consideration for this sale- 
deed. In these circumstances, the In- 
solvency Court held and was indeed 
bound to hold in the absence of any 
evidence to the contrary that the tran- 
saction relating to this proi>erty did 
really and in fact take place between 
Babu Lai and Badri Prasad and that 
Kishen Prasad’s name was merely in- 
troduced into the transaction for con- 
venience or for reasons best known to 
Badri Prasad himself. This general 
agent did suggest that Kishen Prasad’s 
name was being used, because Badri 
Prasad was then in a difficulty. Badri 
Prasad must have been in financial 
difficulty at the date of this transac- 
tion, because, as I have isaid previously, 
17 days later he made an application 
to be adjudged an insolvent. That was 
the evidence before the Court on be- 
half of the Official Receiver; and it is 
to be observed that neither Badri Pra- 
sad nor Kishen Prasad who were par- 
ties to the proceedings, gave evidence 
to rebut these allegations. 

It must have been quite clear to 
them that there was an allegation that 
Badri Prasad was fraudulently using his 
son-in-law’s name and that the latter 
was permitting his name to be used in 
order to defraud creditors. In these 
circumstances one would liave expected 
Kishen Prasad to have gone into the 
witness box and denied these state- 
ments, if they were untrue. His very 
silence in these circumstances strongly 
suggests tliat he was well aware tliat 
the whole of this transaction was frau- 
dulent and bogus. It lias now been 
argued on behalf of Kishen Prasad that 
Badri Prasad was at the date of this 
suit and compromise the general agent 
for Kishen Prasad and that he brought 
the suit and entered into the compro- 
mise as such agent. It is further said 
tliat Badri Prasad paid the money in 
his capacity as agent and in 1931 dealt 
with the property again in the same 
capacity. It is to be observed tliat 
there was no evidence at all before the 
Court tliat Badri Prasad acted in any 
such capacity. The unrebutted evidence 
was tliat Badri Prasad liad entered into 
the original contract, brought the suit 
compromised the suit and provided the 
money. Having regard to the fact that 
there was no evidence to the contrary 
the Insolvency Court was bound to hold 
tliat Badri Prasad was the real owner 
of this property and that Kishen Pra- 
sad’s name was merely put forward as 

a blind to defeat possible creditors or 
decree-holders. 
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Whfcn the case is approached from 
this poiirt of view, it is clear that S. 53, 
Provincial Insolvency Act, has no appli- 
cation and that this is a case where 
the Court can go into the ^ facts and 
ascertain the true ownership of this 
property under the powers conferred 
by S. 4, Provincial Insolvency Act. In 
my judgment, the Insolvency Court was 
right in declaring that the sale-deed 
of 1st November 1929, did not correctly 
represent what had, in fact, occurred, 
and further was right in declaring that 
the property in question, though stand- 
ing in the name of Kishen Prasad, was 
property which had vested in the Offi- 
cial Receiver and which could be dis- 
tributed amongst the creditors. 

I have been in some doubt as to 
whether I should remit this case to the 
learned District Judge for a finding 
of fact upon this sale-deed of Ist 
November 1929. The learned District 
Judge having considered the matter 
only from the point of view of S. 53, 
Provincial Insolvency Act, has not con- 
sidered the questiorns of fact. However 
the record is before me, and the evi- 
dence dealing with this particular tran- 
saction has been read. As I have 
pointed out, the evidence of an inde- 
pendent witness, that is, the general 
agent of the vendor, makes it clear 
that Badri Prasad was the person who 
was acquiring this property and was 
the person who paid for it.^ Where the 
evidence upon the record is complete, 
it is open to tliis Court to find a fact 
where the lower appellate Court lias 
not done so. In my view, the evidence 
in this case is all one way and has not 
been rebutted by the persons who were 
in a pMDsition to do so. If I remitted 
this case for a finding as to the genuine- 
ness of the sale-deed of 1st Novem- 
ber 1929, the learned District Judge 
would be bound to hold upon the evi- 
dence tliat the transaction was a ficti- 
tious one and that the real purchaser 
was Badri Prasad. That lining so, I 
do not propose to remit this ca^, but 
1 find as a fact upon the evidence, 
and particularly upon the evidence ot 
the general agent of the seller, that 
Badri Prasad did in his persona^ capa- 
city compromise the suit and acquire 
the property and tliat the pl 

Kishen Prasad was only introduced m 
order to hide the true nature of the 
transaction. Upon the evidence I am 
satisfied tliat this was a fraudulent 
transaction and must be set aside. 

In the result therefore I allow this 
appeal, and restore the ordea* of the 
Insolvency Court declaring that the 


property in question forms part of the 
property of the insolvent and is feble 
to be divided amongst the creditors^ 
The Official Receiver must have the 
costs of this appeal. 

B.d. Appeal allowed^ 

A. 1. R. 1935 Allahabad 984 

AiiiiSOP, J. 

Nirmal Singh — Defendant Appel- 
lant. 

V. 

Zamir Uddin ^/laTiand others Plain- 
tiffs — Respondents. 

Second Appeal No. 1021 of 1933, Deci- 
ded on 27bh August 1935, from decision* 
of Dist. Judge, Bareilly, D/- 5th April 
1933. 

Appeal — Proper party — Landlord selling 
bis interest — Landlord-vendee bringing^ suit 
against tenants for arrears of r^t 5o*“**\& 
vendor as pro forma defendant Court hold* 
ing tenants to be proprietors and not tenants. 
—Vendor is aggrieved party and can appeaL 
against such decree. 

A person claiming to be a proprietw sold hia 
proprietary title to the vendee. Vendee brought 
a suit against the alleged tenants for arrears of 
rent and joined •he vendor as a pro forma defen-; 
dant. In the suit the tenants were declared -to 

be proprietors and not tenants: . 

Held: that the vendor who was the pro fotm» 
defendant in the suit was an aggrieved party by 
the decree and could appeal against such decrees 
21 All 117, Apvl- 984 C 2; P 985 O Ij 

B. Malik — for Appellant. 

Judgment. — This second appeal ari^ 
ouJt of a suit for arrears of rent m the 
Revenue Court. The plaintiffs in the 
suit alleged that they had acquired a 
proprietary title from the present ap^. 
peiiant, Nirmal Singh, and they. sued, 
the defendants on the allegation tlmt* 
the said defendants were their tenant^.‘. 
These defendants maintained that thej^;^ 
were not tenants, but proprietors. Ah' 
issue was consequently remitted to the^ 
Civil Court, and that Court decided 
that the defendants were proprietors 
and not tenants. In the result, the suit 
was dismissed. The plaintiffs acquiesced 
in the decree, but Nirmal Singh, who 
had been impleaded as a party pro 
forma preferred an appeal against the 
decree. The learned. Judge of the ap- 
pellate Court held that Nirmal Singh 
was not entitled to appeal against the 
decree, because he no longer had ^ny 
proprietary title in the land. 

The respondents are not representedf 
in this Court, and I have had not the 
advantage of hearing any argument on. 
their behalf ; but it seems to me that 


• 4 


1935 


Bachan Singh v. Dasbath Singh (Bennet, Jj Allahabad S85 


Singh had no right to appeal. I have 
been referred to the case reported in 
21 All 117 (p. In that case a suit 
had been instituted for the recovery of 
a debt by persons who claimed to be 
assignees of the creditor. The assignor 
was a party, and so were certain per- 
sons who claimed to be prior assignees. 
There was a dispute between the prior 
assignees and the latter assignees be- 
cause if the prior assignment was valid, 
the latter assignment could not be. The 
suit was decreed. The prior assignees 
wished to appeal against the decree, 
and it was ultimately held in second 
appeal by the High Court that they 
were entitled to do so. The case was 
similar to the one that is before me. 
On principle too it seems that Nirmal 
Singh should be allowed to institute 
an appeal. He is obviously affected by 
the decree of the Court below, because 
imder S. 55, T. P. Act, he must be 
considered to have given a warrant of 
his title; and if it is found that other 
persons, that is the defendants, were 
proprietors he will be liable for not 
[having discharged that warranty. He 
■ !is certainly an aggrieved party; and 
as he is a party to the proceedings, 
any decision might have the effect of 
res judicata against him. I consider 

• that the appellant was entitled to in- 
stitute an appeal in the Court below. 

• T therefore set aside the decree of the 
lower appellate Court and remand the 
case under O. 41, R. 23, and O. 42, 
R. 1, Civil P. C., for decision upon 
its merits. The costs in this Court ^^’lll 

•abide the restilt. The court-fee paid m 
f'this Court shall be refunded. 

» B.D. Case reman ded. 

1, Jamna Das 7.”Udey Ram, (IbOs) 21 Ml 117= 

• ,1893 AWN 201. 
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• Bennet, J. 

• Bachan Singh — Defendant — Appli- 


cant. 


V. 


Opposite 


Decided 
order of 
D/- 4th 


Vasrath Singh Plaintiff 
Party. 

Civil Bevn. No. 100 of 1935, 
on 27th August 1935. against 
Sm. C. C. Judge, Gorakhpur, 

October 1934. 

Court fees - Deficiency of court fees 
ordered to be made filing ^e- 

rtor»lion application after making good dc- 

-"rran "■'oT'’co‘’.lrf‘ae“'’p‘':ia "o„;e3^ect‘^ 

;r.inrto L counted toward, court lee on 


fresh plaint under S. 149 and S. 151, Civil 

P. C. 

Plaint was filed without paying adequate 
court-fees on it. Court allowed certain time tcv 
make good the deficiency on the court-fees and 
ultimately rejected the plaint under O. 7, R, 11 
because the deficieocy was not made good. 
Thereupon an application for the restoration of 
the rejected plaint was filed after submitting the 
deficient court- fees: 

Held: that the Court could treat such resto- 
ration application as a fresh plaint under O. 7, 
R. 18 and it can allow the old court-fee paid on 
the rejected plaint to be computed towards court- 
fee on the fresh plaint, under S. 149 and under 
its inherent powers derived under 8. 151, Civil 
P. C. [P 986 C 11 

Sankar Sar an— for Applicant. 

S. C. Mukerji — for Opposite Party. 

Order. — This is a revision brought by 
two defendants against whom a Small 
Cause Court has passed a decree. The 
first point raised in revision is that the 
Court below had no jurisdiction to en- 
tertain an application for restoration 
after it had rejected a plaint on the 
ground that insufficient Court-fee had 
been paid, and that the Court having 
rejected the plaint was functus officio,, 
and that the proper remedy of the 
plaintiff was to apply for review of 
judgment, and further that the suit 
was barred by limitation. The 
facts are that the plaintiff brought a 
suit on a promissory note dated 20th 
July 1929, and the plaintiff relied for 
saving limitation on an acknowledg- 
ment of 29th August 1931. The plaint 
was dated 3rd February 1934 and was 
valued at Rs. 751-8-0 with Court-fee 
stamp of Rs. 30. There was a de- 
ficiency of Rs. 47-8-0 and the pLaintiff 
was allowed upto 13th March 1934* to 
make up the deficiency. He did not do 
so and the date was extended several 
times to 29th March, 9th April, 10th 
April, 29th April and 11th May 1934. By 
that time the plaintiff liad deposited 
in all over Rs. 60 and there was a 
deficiency of Rs. 16. The Court re- 
jected the plaint on the ground that 
the deficiency liad not been made good. 
This order of rejection was passed un- 
der O. 7, R. 11 (c). It is provided 
by R. 13, of O. 7 as follows: 

The rejection of the plaint on any of the 
grounds hereinbefore ineutioned shall not of its 
own force preclude the plaintifl from presenting 
a fresh plaint of the same cause of action. 

Now, it is clear tliat under this rule 
a fresh plaint must be presented it 
will be necessary for such a fresh plaint 
to be presented within the period of 
limitation otherwise the suit would fail 
on the ground of limitation. On 22nd 
May 1934, the plaintiff made an appli- 
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cation to the Court. Now that date 
was within the period of three years 
from 29th August 1931, the date of the 
alleged acknowledgment, and there- 
fore if the original plaint was ■\\dthin 
limitation the plaintiff would have been 
within limitation 'if he liad filed a fresih 
plaint on 5th July 1934. Instead of 
filing a fresh plaint what he did was 
TO pay into Court Rs. 16, deficiency of 
Court-fee on the former plaint and he 
asked the Court to count the Rs. 60 
already paid as making up the full 
Court -fee and instead of filing a fresh 
( plaint he asked that the suit should 
1 be restored. I do not think that so 
far as the plain;tiff is concerned there 
is very much difference between ask- 
ing that the suit should be restored 
I oil the former plaint and filing afresh 
plaint. The question is whether on that 
date the Court had power to treat the 
Rs. 60 already paid as part of the 
Court-fee. No ruling lias been sho^^m 
on the subject. Under S. 149, Civil 
P. C., it is provided as follows: 

Where the whole or any part of any fee pres- 
cribed for any document by the law for the time 
being in force relating to court-feoa has not been 
paid, the Court may, in its discretion, at any 
st^ge, allow the person, by whom such fee is 
payable, to pay the whole or part, as the case 
may be. of such court-fee; and upon such pay- 
ment the document, in re.spect of which such fee 
is payable, shall have the same force and effect as 
if such feo had been paid in the first instance. 

It is argued that this section cannot 
apply after the original plaint had been 
rejected under O. 7, R. 11. The sec- 
tion says “at any stage.” I think it is 
la fair inference under tliis section and 
! under S. 151, tliat the Court had power 
to allow the Rs. 60 to count for the 
whole Court-fee and that the Court is 
not compelled to require the plaintiff 
to pay a full Court-fee on the fresh 
plaint. The Court however passed a 
ver>" brief order. In the order sheet it 
was merely stated “Deficiency of Court- 
fee inadc good. Suit to l>e restored, 
and on the original plaint it was wnt- 
icn “Deficiency made good.” The 
grounds of revision are not in my opi- 
nion correct in alleging that the only 
course open to the Court was to treat 
the application as one for review ot 
judgment. I think it was open to the 
Court to treat the application as a 
fresh plaint. Accordingly the mere de- 
fects in the order of the Court should 
not in my opinion prevent the plarntin 
from having the benefit of O. 7, R. 13, 
and the proceedings of 5th July 1934, 
may' be treated as the filing of a fresh 
pUiLnt in which the Court allowed the 
■Court-fee of Rs. 60 already paid plus 


the Court-fees of Rs. 16 paid on that 
date to be treated as a whole Court-fee. 

The next ix)int which is urged by 
the defendants is that the liability of 
defendant 2 has not been established. 

The Court below has found as a find- 
ing of fact tliat defendant 2 had clearly 
admitted the promissory note and his 
liability. I do not consider that th^ 
finding of fact can be challenged in 
revision, but in any case learned coun- 
sel admits that there is a compromise 
of the same date as the promissory 
note, 29th August, in suit No. 395 of 
1931, to which defendant 2 was a party 
and defendant signed that compromise 
and in that compromise it is stated 
that the defendants in that suit in- 
cluding defendant 2 are liable for the 
promissory note in question. If there- 
fore a first appeal had lain from finding , 
on this issue of fact, the finding would 
be against counsel, but I do not see 
how this finding can be raised in re- 
vision. 

I therefore dismiss this application . 
in revision with costs. 

B.d./R.K. Application dismissed* 

* 
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SUIiAIMAN, O. J. AND BENNET, J, 

Emperor 

v, 

Parshottam Kandu 

Criminal Ref. No. 937 of 1934, Deci- 
ded on 22nd March 1935, by Addl. Sess. 
Judge, Ghazipur, D/- 4th October 1935.*; 

(a) U. P. Municipalities Act (2 of 191^]^, 

S. 180 (5)— Notice under S. 178 — Sanction. 

not given by the board — Work should not - 

be commenced. 

Under S. 190 (5) it is incumbent on a persob^ ' 
who has given notice under S. 178, nob to com- \ , 

mence any work of which notice has been given ' ^ 

until sanction has been given or deemed to have. .«/ . 
been given by the board. This, sub-section does, 
not require that the notice under S. 178 must be . 
such notice as was absolutely necessary to^ be' 
given. Where the notice has been given under 
that section, sub S. (5) is applicable, 

[P 937 0 1, 2] 

(b) U. P. Municipalities Act (2 of 1916), 

S. 307 (b) — Continuing breach — Conviction 
for offence already committed — Separate 
prosecution is necessary for continuing 
breach. 

Section 807 (b) is applicable only to a case of 
a continuing breach where the offender is proved 
to have persisted in the offence. Obviously 
whore the conviction for an offence was on 
account of an offence which has already been 
committed, a second prosecution would be 
necessary for an offence of continuing breach. 

[P 988 0 2; P 939 C ij 

Assist. Govt. Advocate — for the OroWQ* 

K* N. Otipta — for Opposite Party. 
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Siilaiman, C. J. — This is a reference 
by the Additional Sessions Judge of 
Ghazipur recommending that the con- 
victions of Parshottam Kandu under 
Ss. 185 and 307, Municipalities Act, 
be set aside. The reference proceeded 
on the assumption that a mistake had 
been committed by the chairman of 
the Municipal Board in granting a con- 
ditional sanction to the applicant for 
re-erecting a wall of his house wliich 
was close to a lane, and that the 
chairman had no power to direct that 
the applicant before rebuilding his 
wall should leave a space of 9 feet to 
the south-west of the wall. The case 
came up before a learned Single Judge 
of this Court who was inclined to take 
the same view, but in view of certain 
conflict of opinion in this Court re- 
ferred it to a Division Bench. 


If we were to assume in favour of 
the applicant that he was trying to 
erect an old wall and not erect any 
building, then there might have pos- 
sibly been something to be said in 
his favour, as S. 178 requires a notice 
in case of the erection of a building 
or part of a building, and in the case 
of a re-erection of a building only. 
But the Criminal Court has found that 
the accused constructed new wall in 
contravention of the plan and order 
of the Municipal Board, and not that 
he re-erected an old wall; and the Ad- 
ditional Sessions Judge is inclined to 
the same view. In any case it is an 
admitted fact that the applicant be- 
fore making the construction did in 
fact send notice under S. 178, Muni- 
cipalities Act. Such notice under Sub- 
S. (2) of tliat Act is necessary where 
the building is adjacent to a public 
street or place. In the corresponding 
section of the earlier Acn the word 
“•adjoining” was used, which has now 
• been replaced by the words -adjacent 
to ” Obviously “adjoining a public 
street or place” would mean -actually 
touching the public street or place 
whereas -adjacent to such street 
merely means near such street. 
There is no doubt tliat the construction 
in dispute actually abuts on the lane 
and is near it. 

Under S. 180 (5) it is incumbent on 
a person who has given notice under 
S 178 not to commence any work ot 
which ■ notice has been given untd 
sanction has been given or deemed to 
Sve been given by the board. I I s 
sub-section docs not require tliat the 
notice under S. 178 must be such no- 
Sce as was absolutely, necessary to b,- 
ghen Where the notice has been 


be 

gi- 


ven under that section, Sub-S. (5) is 
applicable. 

It is not necessary to decide in this 
case whether the chairman of the Mu- 
nicipal Board acted beyond his powers 
in laying down the condition that a 
space of 9 feet should be left to the 
south-west of the proposed wall. But 
we would like to point out in order 
that it may not be understood that 
we necessarily agree with, that view, 
that there is a possibility that the 
board would have authority to issue 
written directions under S. 180 (1), un- 
der list A (h) (i) given beloAv S. 298, 
prescribing the method of construction 
to be used for e.vternal walls. Again, 
it is equally possible that a case may 
fall under S. 180 (1) (b) authorising 
the board to issue written directions 
requiring the setting back of a part 
of a building to the regular line of a 
street so as to leave a continuous line 
of frontage all along. As these ques- 
tions have not been gone into, we ex- 
press no opinion on them. As sufficient 
materials have not been laid before 
the Court, it is impossible to say that 
the chairman acted beyond his autho- 
rity and that his order was illegal. 

There is another more serious dif- 
ficulty in the way of the applicant. 
Even if the direction were without au- 
thoiity, the fact remains that the 
sanction was given conditionally and 
allowed the applicant to erect the wall 
at a dilTerent place from that at which 
it lias been built. There was accord- 
ingly no sanction given to the appli- 
cant to build the wall at the place 
where it has been actually construct- 
ed. The case therefore fell within the 
scope of Sub-S. (5j of S. 180, and 
the applicant commenced his work 
without liaving obtained a proper sanc- 
tion. When the cliairman liad laid down 
a condition tliat the wall should be 
constructed leaving a space of 9 feet, 
it cannot be suggested that an im- 
plied sanction must be deemed to liave 
been given to construct a wall with- 
out leaving such space. The applicant 
therefore contravened the perovisions of 
S. 180 (5; in constructing the wall. 
That being so, S. 185 of the Act is 
applicable to him because he began 
continued and completed the erection 
or rc-erection of a part of the build- 
ing - in contravention of the provisions 
of S. 180 (5i,- and was therefore li- 
able upon conviction to a fine It fol- 
lows accordingly tliat the board had 
a perfect right under S. 186 of the 
Act to issue a written notice clirectincr 
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him to stop the erection or re-erec- 
tion of a part of his building as well 
as to direct the demolition of a part 
of the building as was considered ne- 
cessary. It is impossible for the appli- 
cant to contend that the notice issued 
under S. 186, when he had contra- 
vened the provisions of S. 180 (5), was 
in any way illegal. The conviction of 
the applicant under S. 185 of the Act 
was therefore perfectly right and can- 
not be impugned. 

The next question is whether his 
conviction under S. 307 can be sus- 
tained. The learned Assistant Govern- 
ment Advocate urges before us that 
under S. 321 of the Act no order or 
direction referred to in S. 318 shall 
be questioned in any otlter manner or 
by any other authority than is pro- 
vided therein, i. e., in S. 318. It would 
seem prima facie that the orders pass- 
ed under S. 318 are absolutely final 
and cannot be questioned aftenvards. 
In this respect the language of sec- 
tion 321 is somewhat different from 
tl'iat employed in S. 164 where the pro- 
vision is that the liability of a person 
cannot be questioned in any other man- 
ner or by any other authority “than 
is provided in this Act” 1935 A L J 
68 (1). It is also the fact that the 
language of S. 307 has been amended, 
and in place of the words in S. 147 
To the effect “any lawful direction gi- 
ven by the Board by public notice un- 
der the powers conferred upon it by 
this cliapter, etc., etc.,” we now have 
the words: “If a notice has been given 
under the provision of tliis Act or un- 
der a rule or byelaw to a person, 
etc ” In several cases of this Court 
decided by Single Judges, the opinion 
has been expressed tliat if the action 
of the Board was without authority 
and was in direct contravention of the 
Municipalities Act, then its illegality 
and its ultra vires nature can be ques- 
tioned before the Criminal Court which 
is called upon to convict the accused. 
We may refer to 18 A L J 229 (2) ; 
18 A L J 572 (3) and 19 A L J 541 
(4j. The earlier case reported in 12 

1. Kashi Prasad v. Municipal Board, Benaros, 
1036 All 28—154 I C 750=3G Cr L J 560= 
1035 A L J G8. 

2. Ram Partap Marwati v. Emporor, 1920 All 
103=65 1 G 302=21 Cr L J 286=18 A L J 
229. 

3. Municipal Board, Etawah v. Debi Prasad, 
1020 All 182 = 58 1 C 146=21 CrLJ 722=42 
All 485=18 A E J 572. 

4. Kashmiri Lai v. Emperor, 1921 All 267 — 63 
I C 410=22 Cr L J 660=43 All 644=19 A L J 
541. 


\ 

A L J 254 (5), is not in point, be- 
cause it was decided under the for- 
mer Act. On the other hand, a Bench, 
of this Court in 1932 A L J 579 (6) 
has expressly held tliat it is not open, 
to the Criminal Court hearing a case 
imder S. 307 of the Act to enquire, 
into the legality or otherwise of the 
notice issued by the Board. We under- 
stand that the majority of the Full 
Bench of the Oudh Chief Court,, 
apparently overruling their previ- 
ous decisions in 1925 Oudh. 

546 (7) and 1932 Oudh 30& 

(8) have decided that the legality of 
the notice cannot be gone into under 
S. 307 of the Act. There is however 
one consideration which does not ap- 
pear to have been strongly pressed at 
the bar. Even in the new S. 307 the 
words “If a notice has been given im- 
der the provisions of this Act” occur 
at the very beginning of the section- 
which the Criminal Court cannot ig- 
nore. It may therefore be a question, 
whether these words merely mean that 
when a notice has been given pro- 
fessedly by the Board under the Act,, 
the section applies, or that the section 
applies only where a notice has be^ . 
given in compliance with the provi- 
sions of this Act. It is not neces&^j 
to express any final opinion on this 
question because in our opinion this 
not a fit case in which it can be s^d ^ 
that the notice issued was in reality. •• 
not under the provisions of this Act. . 

As already pointed out by us, sec- • 
tion 186 was directly applicable be-,;, 
cause the accused had contravened rth«*:- 
provisions of S. 185 inasmuch as he‘; 
had commenced the construction- with-f; 
out a previous sanction in defiance • of , 

5. 180 ^). We therefore do not think^^ 
that this is a lit case in which this.,;-, 
question should be considered. 

It may however be pointed out that . * 
the Magistrate has not only convicted ' 
the accused and fined him but has- . . 
also imposed a continuing fine of Re. 1 
per day with effect from the expiry of 
three days allowed for the demoliti<w 
of the wall. S. 307 (b) is applicable • 
only to a case of a continuing breacl^ ' 

6. Emporor v. Piaro Lai, 1914 All 41=23 I 0 
745=15 Cr L J 377=36 All 185=12 ALJ_ 

264. 

6. Har Prasad v. Emperor, 1932 All 673 — 1932 
Cr C 825=138 I O 839=33 Cr L J 692=1932. 

A L J 579. 

7. Bam Charan v. Improvement Trust, Luok-. 
now, 1926 Oudh 546=85 I C 243=26 Cr L J 
499. 

8. Yusuf Husain v. Emperor, 1932 Oudh 806— 
1932 Cr C 846=140 I C 185=33 Ct L J 933— 

9 O W N 70. 
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wber-e the offender is proved to have 
persisted in the offence. Obviously the 
conviction for such an offence must be 
on account of an offence which has 
already been committed. For siich an 
offence therefore a second prosecution 
would be necessary. 

We accordingly accept the reference 
in part and set aside the order of the 
Magistrate relating to the imposition 
of tl^ continuing fine, and uphold the 
convictions of the accused under sec- 
tions 185 and 307 and maintain the 
sentences of Rs. 30 and Rs. 5 passed 
on him under those sections. 

B.D. Order accordingly. 
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Harries and Mudda, JJ. 

Emperor 

v. 

Ram Nath and others 

Criminal Appeal No. 1046 of 1934, 
Criminal Revn. No. 147 of 1935 and Cri- 
minal Appeal No. 148 of 1935, Decided 
on 26th August 1935, from order of Asst. 
Sess. Judge, Etawah, D/- I9fch November 
1934. 

Sentence — Power of High Court to 
enhance — No limitation impoied except 
maximum sentence provided — Sentence 
passed by Assistant Sessions Judge can be 
enhanced. 

The power to enhance a sentence is given to a 
High Court by S. 439 (l). Criminal P. C. The 
'snb-section standing by itself does not suggest 
that there is any limitation upon the power of 
this* Court to enhance a sentence other than the 
limitation imposed by the maximum sentence 
prescribed for the oSeoce. In the absence of 
express words limiting the powers of the High 
Court in case of sentence passed ? by Assistant 
Sessions Judge. High Court can enhance such 
sentence up to the maximum sentence prescribed 
by law for the oGence, even though it may 
exceed the sentence that can be passed by an 
Assistant Sessions Judge: 1920 

Govt. Advocate — for the Crown. 

Saila Nath Mukerji—iot Respondents. 

Harries. J — The 13 appellants in Cri- 
minal Appeal No 1046 of 1934 were 
convicted by the learned Assistant Ses- 
sions Judge of the Etawah District of 
an offence under S. 399, Penal Code. 
The appellant, Ram Nath, was sen- 
tenced under that section to a term 
of six years rigorous imprisonment, the 
appellant, Khuda Bux was sentenced 
under that section read with S. 75, 
Penal Code, to seven y^rs rigorous 
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imprisonment, whereas the re^-umng 
11 appellants were sentenced under tliat 
section each to a term of five years 
rigorous imprisonment. The appellants 


Ram Prasad and Gulzari tvene also 
charged with an offence umder S. 307, 
Penal Code. They were found guilty, 
convicted and sentenced under that sec- 
tion to a term of five years’ rigorous 
imprisonment which was made to run 
concurrently with the sentence pre- 
viously referred to which was imposed 
upon them under S. 399, Penal Code. 
The appellants, Ram Prasad, Gulzari 
and Shiama were further charged with 
an offence under S. .19 (£), Arms Act, 
and were found guilty, convicted and 
sentenced under that section each to 
a term of one year’s rigorous imprison- 
ment. In the case of Ram Prasad and 
Giiizan tills latt-er sentence of on^e year 
was made to run consecutively with the 
sentences previously imposed upon them, 
but in the case of Shiama the sentence 
imder the Arms Act was made to run 
concurrently with the sentences pre- 
viously mentioned. 

Against these convictions each of the 
appellants has preferred an appeal to 
this Court, but we are informed that 
since the appeal was filed Ram Prasad 
lias died. That being so it is iiTinieoes*^ 
sary to consider the evidence in so far 
as It referred to him and we shall deal 
only with the case of the remaining 
12 api>elLants. The Local Government 
being of opinion that the sentences 
previously referred to were inadequate 
have applied to this Court for an en- 
liancement of the same and that is the 
subject -niatticr of Criminal Revision 
No. 147 of 1935. The appellants pre- 
viously referred to were charged ^vith 
a number of other persons including 
Kislian Pra^d, Ram Charan, Jhamman, 
Malklian, Puttu Lai, Sukh Ram and 
Mahendra, but these seven persons to- 
getlier with two others were found not 
guilty by the learned Assistant Ses- 
sions Judge and acquitted. The Local 
Goveniment have appealed against the 
acquittal of these seven named persons 
alleging tliat their acquittal was against 

evidence and therefore 
illegal. The Government appeal against 
the acquittal of Kishan Prasad and The 
SIX other named persons is the subiect- 
^tter of Criminal Appeal No. 148 of 

The charge against tlie appellants in 
Criminal Appeal No. 1046 of 1934 Ind 
respondents in Criminal An^I 

1934 b^^H Others on or about 20th May 

ca^ can be briefly stated as follows: ^ 
Circle Inspector of Bhind in the cWa- 
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lior State, became suspicious that the 
appellant, Ram Nath and others were 
living in a far better state than their 
means of livelihood appeared to war- 
rant and that being so he instructed 
Bahvant, a prosecution witness, to get 
into touch with these persons in order 
to ascertain how they obtained their 
money. # 

In consequence Bahvant appro- 
ached Ram Nath and eventually dis- 
covered that Ram Nath and others 
were committing dacoities and were at 
that time arranging to commit a da- 
coity in the Etawah District. Bahvant 
discovered tliat a dacoity was to be 
committed in the near future and on 
19th May 1934, he conveyed this in- 
formation to Pandit Jagannath Prasad 
the Circle Inspector. According to 
this information it would appear that 
a paity of dacoits had already left 
for the Etawah District and that the 
remainder were leaving the Bhind Dis- 
trict to join the others at Etawah on 
the morning of the 20th May. Bahvant 
was instructed by the Circle Inspector 
to accompanv the second party of da- 
coits and he further communicated -wdth 
the Etawah police and informed them 
of what he knew. Arrangements were 
immediately made to interrupt this 
second party of dacoits and in the 
early morning of the 20th May, a num- 
ber of police officers took up their sta- 
tion at Nagla Gaur which is on the 
road between the Bhind District and 
Etawah and there stopped all ekkas 
and questioned the passengers. In due 
course an ekka driven by Silbat, pro- 
secution witness No. 5 came along^ in 
which were seven passengers including 
Bahvant. This ekka was stopped by 
the police and the seven persons ar- 
rested. Immediately behind tliis ekka 
was a second ekka in which one Kashi 
Ram was riding and this ekka tvas 
also stopped and Kaslii Ram arrested. 
Shortly afterwards the Circle Inspec- 
tor of Bhind Pt. Jagannath ^ Prasad 
joined the police party and informed 
them that Bahvant was an informer 
and he was consequently released. The 
persons arrested were the appellants, 
Fangi Singh, Darsban Singh, Manpal 
Singh, Gur Narain, Dwarka, Khuda Bux 
and Kashi Ram, and they were there 
and then interrogated on the spot. It 
appears that Khuda Bux gave the 
police some information and shortly 
afterwards a report was made at the 
Kotwali at Etawah by Munshi Syed 
Wasi Hasan, Circle Inspector of the 
Etawah Circle. It appears that Khuda 
Bux told the police that the appellant, 


Ram Nath was coming along later in 
an ekka and a number of constables 
were deputed to stop this ekka and 
effect the arrest of Ram Nath; In due 
course an ekka containing Ram Nath 
did come along and Ram Nath was 
arrested. 

In the first information report made 
by the Circle Inspector of the Etawah 
District he mentions that the six ap- 
pellants previously named and Ka^i 
Ram had been arrested and that Khuda 
Bux had made a statement to the 
police to the effect that Ram Nath 
was coming along later and that steps 
had been taken to arrest him. It* is 
further stated in the report that Khuda 
Bux liad informed the police that fche 
parly of dacoits which had left the 
previous night had gone to the house 
of one Rupa Ahir in the village of 
Kunaiva and that it was intended to 
go to that village immediately to arrest 
these persons. 

A police party was immediately orga- 
nised which left for Kunaiya taking 
with them the appellant Khuda Bux. 
The village was surrounded by the 
police and a house to house search 
instituted. A number of persons who 
were pointed out by Khuda Bux as be- 
ing in this gang of dacoits were ar- 
rested and in due course a locked house 
said to be the house of the appellant 
Rupa was surrounded. It was apF)arent... 
tliat there were persons inside this, 
house and attempts were made to get^ 
into it, but the persons inside resasted- 
by force and a good deal of firing took' 
place between them and the police.' 
party. A police constable was wounded' 
and the Superintendent of Police, Mr.'. 
Pilditch, also received a slight graze# 
from a bullet. After a time the police- 
were able to get into the house and it* 
was discovered that two of the inmates 
had been shot dead. The other two., 
persons, viz., Ram Prasad and Gulzari 
were persuaded to throw down theia:' 
arms and surrender. It is the case for- 
the prosecution that these four persons 
inside the house had attempted to mur- 
der the police constable who was 
woimded, hence the charge under sec- 
tion 307, Penal Code, against Ram Pra- 
sad and the appellant, Gulzari. . 

In due course Khuda Bux was placed* 
before a Magistrate who recorded his- 
confession. In that confession he makes 
it clear that the appellant. Ram Nath 
was the organiser of a very determined 
band of dacoits and that it had been 
arranged that a dacoity should be com- 
mitted in the Etawah District. Inorcter 
to avoid suspicion a number of dacoits 
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liad been sent away on 19th May 1934 
and these persons had taken with them 
six gn^ns. They were to go to the vil- 
lage of Kunaiya and wait at the house 
of the appellant^ Rupa until the arrival 
of Ram Nath himself with the remain- 
der of the party on the following day. 
He then stated that on the following 
morning he proceeded on foot while a 
number of other dacoits and Balwant 
proceeded in an ekka from the Bhind 
District towards Etawah and picked 
him up on the way as arranged pre- 
viously. He then describes their ar- 
rest by the police at Nagla Gaur and 
states that he then informed the police 
that Ram Nath was coming later in an 
ekka and could be arrested as he was 
passing Nagla Gaur. He then mentions 
that he took the police to Kunaiya 
where he pointed out a number of the 
dacoits to them. This confession though 
subsequently retracted if accepted, ab- 
undantly establishes the guilt ofKhuda 
Bux and is also a valuable piece of evi- 
dence against Ram Nath and the other 
appellants whom he actually names. 
However, it has been urged that this 
confession should not be accepted, but 
we see no reason for rejecting it. Ac- 
cording to the learned Magistrate, Mr. 
G. N. Rania, who recorded the con- 
fession, Khuda Bux was given ample 
warning of the consequences of making 
.any incriminating statement, but that 
fifter such warning he still desired to 
nqake ’a statement. In the view of the 
■ learned Magistrate the statement was 
voluntary and had not been induced in 
any way by the police authorities. At 
the time when the confession was re- 
corded Khuda Bux was not in police 
custody and we see no reason what- 
soever for arriving at a different con- 
clusion from that arrived at by the 
Assistant Sessions Judge. In his v'lew 
this confession was a voluntary one and 
' hot one made as the result of any 
inducement or threat held out or of- 
fered bv the police and that being so, 
in our vieu% it was rightly admitted. 


The appellant, Shiama, also made a 
ratement to the police and m due 
Dursc he took a Magistrate to the 
lllage of Kunaiya and there pointed 
ut a spot w'hcrc he said a gun was 
idden. It may be observed that when 
lis appellant was arrested a quantity 
f ammunition was found upon him 
nd therefore he was a person w'ho 
lieht well have had the cliarge of one 
f the guns. On going to the spot 
ointed out by Shiama a gun was dis- 
overed. When Rani Prasad and Gul- 
ari surrendered to the police, five guns 


and a quantity of ammunition were- 
found in Rupa’s house and the posses- 
sion of these guns is the subject-mat- 
ter of the charge under the Arms Act 
which was brought against the appel- 
lants, Shiama, Ram Prasad and Gul- 
zari. 

later Shiama was taken before a.. 
Magistrate who recorded his confession 
and in that confession he implicates 
himself to the hilt. He states that 
there had been a gathering of the da- 
coits in Bhind and that an advance 
party taking six guns with them had 
gone to Kunaiya to await the arrival 
of the others. In this confession Shia- 
ma names no one except Bhaw'^ai who 
was one of the persons killed in Rupa’s 
house. The learned Magistrate, Mr. 
Raina who recorded this confession duly 
warned the appellant and asked him 
if anybody had threatened him or in- 
duced him to make any statement. The 
learned Magistrate was satisfied that 
the statement which Shiama made was 
voluntan' one and tliat he was not 
under police influence at the time he 
made it. The learned Assistant Ses- 
sions Judge vvas satisfied that the con- 
fession of Shiama was a voluntary one 
and therefore admissible in evddence 
against him and with that view we 
agree. The confession though retracted 
is very strong evidence against the ap- 
pellant, Shiama, though of course it is 
not evidence against the other appel- 
lants because no reference to them is 
made in it. How'cvcr, the confession 
of Shiama clearly establishes that the 
evidence of the main prosecution wit- 
ness Balwant is true because as it will 
be seen Balwant describes the meeting 
in the Bhind District and the despatch 
of the advance party of dacoits with 
guns to aw'ait the arrival of the re- 
mainder. 

Upon investigation it w'as discovered 
tliat there was no evidence at all 
against Kashi Ram who had been ar- 
rested in an ekka immediately follow- 
ing the ekka in wliich Balwant and -lus 
SIX companions were travelling and con- 
sequently^ no proceedings were taken 
against Kashi Ram. A case was insti- 
tuted however against the 13 appel- 
lants and the seven respondemts to the 
Government appeal and two others As 
^ve have slated the 13 appellants were 
found guilty of various offences, where- 
as the seven respondents to the Go- 
vernment appeal and the two other 
persons were acquitted. 

The main witness for the prosecution 
was the informer Balwant who stated 
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that he had been asked by the Circle 
Inspector of Bhind to keep in touch 
with Ram Nath. He described how he 
was informed that a dacoity was to be 
committed in the Etawah District and 
the arrangements made to send the 
dacoits there. There^ was a meeting 
of the dacoits at which a number of 
them armed with six guns were sent 
away, whereas the rest were instructed 
to follow in ekkas on the follo^ving day. 
That evening Balwant conveyed this 
important information to Pt. Jagannath 
Prasad, the Circle Inspector, who com- 
municated with the Etawah pohce. 
There can be no doubt whatsoever t^t 
Balwant did convey the information 
which he said he did to the Circle 
Inspector at Bhind because the latter 
at once sent a letter to the police 
authorities at Etawah mentionmg this 
information and asking them for their 
co-operation. That letter was produced 
at the hearing and abundantly cor- 
rob orated Balwant ’s statement that he 
gave the information concerning this 
arranged dacoity to the police at Bhind. 
Balwant then described how on the 
following morning Ram Nath arranged 
for Silbat’s ekka to take himself and 
six others to Etawah and how they 
were arrested on the way. He also 
mentions that Khuda Bux was not ac- 
tually in the party when they started 
from Bhind, but that he was picked 
up on the way as previously arranged. 

In order to avoid suspicion Ram Nath 
arranged to travel shortly afterwards m 
another ekka. If Balwant’s evidence 
is accepted there can be no doubt that 
Ram Nath liad organised a dacoity and 
that elaborate preparations liad been 
made for it. Balwant, as will be seen 
later, named a large number of the 
appellants and his evidence goes a very 
long way to establish the charge. Some 
suggestion lias been made tl^t Bal- 
want was on inimical terms with ^me 
of the respondents, but there h^ been 
no real attempt to establish this. In 
our view there is no reason whatsoever 
for rejecting Balwant’s evidence and 
tliat being so it goes a long way to 
establish the case for the prosecution. 
The arrest of Balwant and his com- 
panion at Nagla Gaur is deposed to 
by a number of police vatnesses; so also 
is the arrest of Ram Nath shortly 
afterivards. The fact that Balwant was 
found in the company of a number ot 
appellants and that Ram Nath foUowed 
in an ekka shortly afterwards is, m our 
judgment, very strong corroboration ot 
Balwant’s evidence and the statement 
which he made to Pt. Jagannath Pra- 


sad on the evening of 19th May 1924. 

The arrest of the dacoits at Kunaiya 
and the fight that took place around 
Rupa’s house is described by a number 
of police ivitnesses. The description of 
the behaviour of the dacoits inside 
Rupa’s house establishes beyond doubt 
that the defenders were men of courage 
and spirit who were prepared to sell 
their lives dearly. The arrest of Ram 
Prasad and Gulzari in Rupa’s house is 
abundantly proved, so also is the re- 
covery of the five guns and ammunition 
after the arrest. 

Further the prosecution tendered in 
evidence the confession of Khuda Bux 
implicating himself and a number of 
others and also the confession of Shai- 
ma implicating only himself. The Ma- 
gistrate to whom Shiama pointed out 
the hiding place in which another gun 
was discovered was called who abun- 
dantly proved that fact. 

In our judgment the evidence called 
for the prosecution establishes that a 
large number of persons had gathered 
together for the purposes of commit- . : 
ting a dacoity and had made elaborate 
arrangements for the same. We 
satisfied tliat a number of persons 
heavily armed went off to Kunaiya on 
19th May 1934, and that the remam^r 
left the Bhind District on 20th May 
1934, to join their compamons as ar-; 
ranged to commit this dacoity. The _ 
only question remaining therefore is 
whether or not the Crown had satis- 
factorily established that the appellants- 
were members of this party who had 
arranged and prepared a dacoity. It* 
will be convenient to deal shortly with-, 
the cases of the individual appellants. 
(His Lordship after considering the^ 
case of each accused separately pro- 
ceeded with the judgment). In the re*-. • 
suit therefore we hold that the appel- * 
lants Ram Nath, Manpal, Bhogi Ram,-- 
Dwarka, Gur Narain, Lala Ram, Shia- 
ma, Rupa, Darslian Singh, Jangi Singh, 
Gulzari and Khuda Bux, were properly 
convicted of an offence under S. 399, 
Penal Code. We further hold that Gul- 
zari was proi>erly convicted of an of- 
fence under S. 307, Penal Code, and- 
that both Gulzari and Shiama were »-• 
properly convicted of an offence under • 
S. 19 (f). Arms Act. 

In our view the sentences imposed 
upon the appellants by the learned 
Assistant Sessions Judge were not ade- 
quate. According to the evidence, 
parations had undoubtedly been made 
for a serious dacoity in which any re- 
sistance was to be met by overwhelm- 
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ing force. Six guns had actually been 
distributed amongst the advance party 
of dacqits, so also a large quantity of 
ammunition. It is clear that amongst 
this advance party were men who were 
prepared to use force and to kill if 
necessar>'. When Rupa’s house was 
•surrounded, four dacoits kept the police 
party at bay for sometime and Gulzari 
and Ram Prasad did not surrender 
nintil two dacoits had actually been 
killed. During tliis fight a police cons- 
table was shot, though fortunately the 
^vound sustained did not prove fatal. 

The Superintendent of Police also re- 
■ceived a slight wound and the appellant 
Gulzari is fortunate that more serious 
injury was not caused. The conduct 
of these dacoits when surrounded in 
Rupa’s house shows that this gang con- 
sisted of determined men who were 
prepared to use unlimited force if neces- 
sary to secure their ends. This gang 
was undoubtedly led by Ram Nath who, 

-according to the evidence, actually pro- 
duced the guns and distributed them. 

In our judgment this is as bad a case 
binder S. 399 as can be imagined and 
that being so^ a sentence of six years’ 
rigorous imprisonment passed on Ram 
Nath and five years’ rigorous impri- 
sonmeht passed on the others is wholly 
inadequate. 

It -has been contended, however, 
that this Court has no power to 
^nliance the sentences passed on 
these appellants beyond the maximum 
sentence which could have 
posed upon them by the learned Assis- 
tant Sessions Judge. The maximum 
sentence which can be imposed under 
S. -399, Penal Code, is ten years rigo- 
rous imprisonment, but by r^sqn of 
Ihe provisions . of S. 31 (3), Crinunal 
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p C, the maximum sentence which an 

Assistant Sessions Judge can pass is 
of seven years’ rigorous imprison- 
ment. Consequently it is 
this Court in revision can only enhance 
^he sentences passed, to sentences of 
seven years’ rigorous imprisonment and 

no more. . 

In our judgment ^hc'-e is no force 

in this contemion The Path's &ourt 

" 43 ^ ( 1 ) Criminal P. C. That 
subjection provides that in the case 
of any proceeding the record of which 
Ims been called for by itself or lyhich has 
b2en reported for orders or which other- 
wise comes to its knowledge, the High 
,Tt-t mav in its discretion, exercise 
^ the^ powers conferred on a Court 

o?'Lppeal bv Ss- 423, 426. 427 and 428 

or on a Court by S. 338, and may 

1935 A/125 & 126 


enhance the sentence. The subisection 
standing by itself does not suggest that 
there is any limitation upon the power 
of this Court to enhance a sentence 
other than the limitation imposed by 
the maximum sentence prescribed for 
the offence. Prima facie therefore the 
powers of this Court to enhance ©en- 
ten^s does not depend upon the powers 
which the trial Court may (have with 
regard to sentences. The matter is 
made abundantly clear by the provi- 
sions of .sub-S..3, S. 439 which provides 
that where the sentence dealt with un- 
der S. 439 has been passed by a Ma- 
gistrate acting otherwise than under 
S. 34, the Court shall not inflict a 
greater punishment for the offence 
which in the opinion of such Court the 
accused has committed than might 
have been inflicted^ for such offence by 
a Presidency Magistrate or a Magis- 
trate of the First Class. In other words 
where the case was originally tried by 
a Magistrate acting otherwise thantm- 
der S. 34 of the Code, the powers of 
this Court are limited, but they are not 
limited if the case was originally tried 
by a Magistrate acting under S. 34 
of the Code. A Magistrate acting un- 
der S. 34 of the Code may impose a 
sentence not ^ exceeding seven years* 
rigorous imprisonment and it is to be 
observed that the words of S. 34 which 
gives a Magistrate these special powers 
are precisely similar to the words of 
S. 31 (3) which gives an Assistant Ses- 
sions Judge powers to pass a sentence 
in criminal cases. In our view if there 
is no limitation upon the power of this 
Court to enhance sentences passed by 
Magistrates acting under S. 34 of the 
Code, there can also be no limitation 
on its power in dealing with sentences 
passed by the Assistant Sessions 
Judges. In the absence of express 

words limiting the powers of this Court 
in cases of sentences passed by Assisn 
tant Sessions Judges we are bound to 
hold that this Court can enhance such 
sentence up to the maximum sentence 
prescribed by law for the offence. This 
view is supported by the reasoning in 
1 Lah 453 (1), a Single Judge deci- 
sion of the Lahore High Court. Though 
the maximum sentence which an As- 
sistant Sessions Judge could pass un- 
der S. 399 is seven years* rigorous im- 
prisonment this Court can-, in our judg- 
ment, enhance the sentence imposed up 
to the maximum allowed by law, viz 
ten years’ rigorous imprisonment ’ ’ 

As Ram Nath was the ringleader 

1 . Empetor v. Jagat Singh, 1920 Tah 213— sn 
I C 861=21 Cr L J 657=1 Lah 463. 
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and organiser of this proposed dacoity 
we are of opinion t^t the sentence of 
six years* rigorous imprisonment pass- 
ed upon him should be substantially 
enhanced and that being so we enhance 
it to one of ten years’ rigorous impri- 
sonment. 

The sentence of seven years’ rigorous 
imprisonment passed on Khuda Bux is, 
in OUT view, also inadequate. This ap- 
pellant admitted two previous convic- 
tions, one for theft in 1916 and one for 
a dacoity in 1925 for which he was 
sentenced to a term of four years’ rigo- 
rous imprisonment. S. 75, Penal Cocte, 
applies to his case and in our view the 
proper sentence to impose on Khuda 
Bux is one of ten years’ rigorous im- 
prisonment and we enhance his sen- 
tence accordingly. 

The appellant, Gulzari, was properly 
convicted of offences under S. 399 and 
S. 307, Penal Code, and S. 19 (f), Arms 
Act, and in our view the sentences im- 
posed upon this appellant were not 
adequate. We are of opinion that this 
appellant should also receive a total 
sentence of ten years and that being 
so, we direct that the sentences of five 
years passed upon him under S. 399, 
Penal Code, and S. 307, Penal Code, 
should run consecutively. The sentence 
of one years’ rigorous imprisonment 
passed upon him under S. 19 (f). Arms 
Act, will run concurrently with the 
other two consecutive sentences. 

Shiama. In our judgment the sen- 
tence passed upon the appellant Shia- 
ma is inadequate and we impose a sen- 
tence of seven years* rigorous impri- 
sonment ttnder S. 399, Penal Code, cuid 
direct that the sentence of one year 
passed against this appellant under 
S. 19 (f). Arms Act, shall run con- 
currently with the former sentence. 

The sentences of the remaining ap- 
pellants are each enhanced to seven 
years* rigorous imprisonment under sec- 
tion 399, Penal Code. 

The appeal on behalf of the Local 
Government cannot be really pressed. 
The respondent Kishan Prasad is, we 
are informed, still absconding,^ 59 we 
cannot consider his case in this judg- 
ment. The evidence against the res- 
pondents, Ram Charan, Jhamman, 
Malklian, Puttu Lai, Sukh Ram and 
Mahendra is, in our view, qiute inade- 
quate to sustain a conviction under 
S. 399, Penal Code. It is to be ob- 
served that Jliamman and Malkhan are 
residents of Kunaiya the village in 
question and tliat being so it is not 
surprising that they were in the village 


when it was surrounded by the police. 
There is some evidence that some- of 
the dacoits were arrested near Mal- 
khan’s house, but that in itself is not • 
evidence to convict Malkhan under this 
section. The respondents Ram Charan, 
Puttu Lai, Sukh ^m and Mahendra ' 
came from other villages and that be- ' 
ing so their presence at Kunaiya might • 
be regarded as suspicious, but ^ that ‘ 
in itself is not sufficient to maintain ■ 
a conviction for making preparations ‘ 
to commit a dacoity. It is to be ob- 
served that Balwant mentions none of • 
these respondents; neither Khuda Bax 
in his confession. In short the only 
evidence against them is that they were 
arrested at Kimaiya whilst the police 
were searching the village for the ad- 
vance party of dacoits which had left 
Bhind on 19th May 1934. As we have 
stated there is some very vague evi- 
dence connecting Malkhan with some 
of the dacoits, but there is little or no 
evidence against the remainder. In any 
event the evidence tendered against 
these respondents is wholly inadeqi^te 
to support a charge of making airange- 
ments to commit dacoity. There^ was 
some other evidence against Kishan 
Prasad, but with that we have no con- 
cern. However we think it right to say 
that the evidence against that respon- 
dent is of the slightest and the Local 
Government may well consider whether, 
or not they should proceed further witb 
the appeal against him. 

In our judgment the learned Assis- 
tant Sessions Judge was abundantly 
justified in acquitting these appellants 
and in our view there was no other 
possible course open to him. To have 
convicted them upon the evidence ten- 
dered by the prosecution would have 
been wholly wrong and we cannot uni- 
derstand why an appeal should havfe 
been filed against the acquittal of these 
appellants. Such an appeal had no rea- 
sonable prospect of success. 

In the result therefore the appeal 
of the Local Government against the 
acquittal of Ram Charan, Jhamman, 
Puttu Lai, Sukh Ram, Malkhan and 
Mahendra is dismissed. If these res- 
pondents or any of them are incustody» 
they must be released forthwith unless- 
required by the authorities upon any 
other charge. If any of the respon- 
dents are on bail they need not sirr- 
render to their bail and their bail bonds 
are hereby discharged. 

B.D. Order accordingly* 


■ * % 
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NIAMATUIiIiAH and Allsop, JJ. 

Dehra Dun Mussoorie Electric Tram- 
way Co. Ltd. — Plainfciif — Appellant. 

V. 

Hansraj and others — Defendants — 
Bespondents. 

First Appeal No. 240 of 1931, Decided 
on 9th May 1935. 

(a) Evidence — Appreciation — Finding of 
fact resting merely on inference'to be drawn 
rfrom proved circumstances — Trial Court is 
not in better position. 

Where the conclusion rests on inferences to 
be drawn from proved circumstances of the case, 
and not on believing or disbelieving witnesses, 
the case is not one in which the trial Court is 
in a peculiarly better position than the Court of 
appeal in recording a finding on a question of 
fact. IP 996 0 2] 

(b) Fraud — Proof of — Fraud not capable of 
direct evidence — Party alleging it must 
establish it by cogent evidence — Circum- 
stances proved must be incompatible with 
having acted in good faith. 

In all cases of fraud which is not capable of 
proof by direct evidence, the Courts have to fall 
back upon inferences to be drawn from circum- 
stances established by evidence. The party al- 
leging fraud is nevertheless bound to establish 
it by cogent evidence, and suspicion cannot be 
accepted as proof. Unless therefore the proved 
circumstances are incompatible with the hypo- 
thesis of the person charged with fraud having 
acted in good faith, they cannot be accepted as 
affording sufficient proof of fraud. [P 995 O 2] 

^ (c) Companies Act ( 19 13), S. 235 — Pro- 
ceedings under, are domestic proceedings — 
Orders passed thereunder do not bar suit 
against third party. 

' Proceedings under S. 236 are domestic pro- 
ceedings between the company and its officers 
and the orders are passed in a special jurisdic- 
tion investing the Court with certain powers 
over the internal affairs of the company. Hence 
orders in such proceedings do not bar a suit 
against a third person whoso wrongful act has 
(Taused loss to the company. (P 999 C 2} 

*• (d) Limitation Act (1908) Arts. 36 and 95 
— Suit for relief on ground of fraud is gov- 
erned by Art. 95 and not by Art. 36. 

Article 36 is a residuary article.^ A suit for a 
relief on the ground of fraud is governed by 
Art 95 and not by Art. 36. That being so, time 
begins to run from the date of the knowledge of 

i Succession Act (1925). S. 306-“Per- 
sonal injuries” means injury to person as 
distinct from injury to property— Pecuniary 
loss through deception is not personal injury 
Liability survives after death of wrong- 

^ “Personal injury” in S. 306 is intended to 
mean injury to the person as distinguished from 
iniury to property. Defamation, malicious pro- 
secution, assault and bodily hurt may all in- 
directly cause financial loss or financial expendi- 
ture but they are in the main injuries which 
are personal in that they directly give rise to 
mental or physical suffering or 
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Hence pecuniary loss caused through deception 

IS not injury of that nature and hence liability 
for -such loss survives after the death of the 
person liable: Case law referred. [P 1001 0 11 

K. N. Katju — for Appellants. 

P. L. Banerji and G. S. Pathak — for 
Bespondents. 

NiamahjIIah. J.— The facts of this 

detail in the jtidg- 
ment delivered by my brother, AUsop 

whose concliisions I find my- 
self m entire agreement. I desire to- 


make 


a lew observations on the im- 
portant question of fact on which the 
decision of the case largely depends. 
I have taken time to consider the point 
m all Its aspects and made due al- 
lowan^ for the fact that the Subordi- 
nate Judge arrived at a different con- 
clusion. I may however point out that 
me case is not one in which the trial 

^ peculiarly better posi- 
tion than the Court of appeal in re- 
cording a finding on a question of 
tact. 1 he conclusion rests on inferences 
drawn from proved circumstances 
ot the (^se, and not on believing or 
disbelieving ^vitnesses. Excepting the 
evidence of Mela Ram, whose good 
mith IS in controversy, the evicience 

st^ iS. ™- 

In all cases of fraud which is not 
capable of proof by direct evidencV 
we have to fall back upon inferences 
dravm from circumstances estab- 
lished by evidence. The party alleging 
fraud is nevertheless bound to esSib? 
hsh It by cogent evidence, and suspi- 

be accepted as proof. uS- 
® Therefore the proved circumstances 
are incompatible with the hypothecs 

W with fraSd hav! 

mg acted in good faith, they cannot 

of frt'ud f Z affording sufficiLt p™of 

^ approached the case 

^\ith this point of view, and have been 
driven to the conclusion that the evi- 
dence as a whole, excludes all hypo- 

Mefn" the part ^of 

Mela Ram m granting the three r*. 

stancl t"t^t ' hSr wis 
between Mela Ram and Beltre^^sSh 
of Rs of which the s^m 

or i^s. dy,750 was embezzler? t ZT 

say at-once that the evidence ‘fak^^ 

short of establishing any such 

racy. I am mr>vir»r '«./-7 ■►■u-... ^conspi- 
was 


inconvemence. 


not"?n "BeltTc^^llS?! ^-la R^m 
v;hen the latter 
^nous sums making up Re 
The embezzlement toot d9,750. 

lows. (After giiTng ^^the fes"^ 


as to 
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embezzlement, his Lordship considered 
questions of fact and then proceed- 
ed). I agree "with my learned brother 
that the plaintiff’s suit is not barred 
by limitation or by the fact that in 
proceedings under the Companies Act 
certain sums ■were awarded, in wind- 
ing up proceedings, against the audi- 
tors. I also agree that Mela Ram act- 
ed within the scope of his aiithority 
when he gave receipts to Belti Shah. 
It was not disputed that, if Mela Ram 
had the authority to grant the receipts 
and if his conduct amounted to fraud, 
his principals are liable to the com- 
panv for the fraud of their agent. 

One of the pleas taken by the de- 
fendants other than Mela Ram is that 
the estate of Raghu Mai, which is now 
represented by his executors, is not 
liable for damages as the cause of ac- 
tion did not sur\dve against the legal 
representatives of the deceased wrong- 
doer. The contention is based on the 
maxim “actio personalis moritur cum 
persona.” The English Law is undoubt- 
edly in favour of the defendant’s con- 
tention. It is thus isummarised in Hals- 
bury’s Laws of England (Vol. 14, para- 
graph 726): 

The general rule is that the representative 
cannot be sued for wrong committed by the 
deceased for which unliquidated damages only 
would be recoverable; the rule is expressed in 
the maxim actio personalis moritur cum persona^ 
and the principle is applicable both at law and 
equity. Thus an action for deceit will not lie 
against the representatives of a person who has 
fraudulently induced another to take shares in 
a company or even to purchase shares from the 

deceased himself. 

The maxim has been the subject of 
adverse comments, in tliat it ^ is too 
broadly stated and leads to inequit- 
able results in many cases. By some 
Tudges it has been characterised as 
“barbarous.” In India there is no sta- 
tutory law of torts and the Courts 
are expected to administer rules of 
justice, equity and good conscience. 
They however apply English law which 
is taken to embody rules of l^stice, 
equity and good conscience. It ail tlia-t 
has been said about the maxim is even 
partially true it cannot be apphed as 
embodying those high-sounding prin- 
ciples. The Indian legislature seems to 
have recognised this drawback and 
attempted to provide against an in- 
discriminate application of the rnaxim. 
The Legal Representatives Act (12 ot 
1855) allows an action to be main- 
tained against the legal representatives 
of a wrong-doer for damages for 
wrongs committed witliin one year be- 
fore his death. This left a big loop- 
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hole for application of the maxim, in- 
asmuch as the Act covers only torts 
committed by a person since deceaseid, 
during the year preceding his dea^. 
In the case before us Raghu Mai died • 
in 1926 and the alleged fraud com- 
mitted by his servant occurred in 1923. 
The Act therefore does not help the 
plaintiffs. Another inroad made on the 
maxim by the Indian legislature was 
the rule enacted by S. 89, Probate 
and Administration Act (5 of 1881) 
since re-enacted in S. 306, Succession 
Act (39 of 1925) which provides: 

AH demands whatsoever and all rights to 
prosecute or defend any action or special pro* 
ceeding existing in favour of or against a person 
at the time of his decease, survive to and against 
his executors or administrators; except causes of 
action for defamation, assault, as defined in the 
Indian Penal Code, or other personal injuries 
not causing the death of the party; and except 
also cases where, after the death of the party the 
relief sought could be enjoyed or granting it 
would be nugatory. 

This again abrogates the maxim only 
partially; legal representatives other 
than executors and administrators are 
outside the section and certain causes 
of action are expressly excluded frorn 
the operation of the section. This gave 
rise to an interesting question of m- 
terpretation of the exception, on which 
there is a difference of opinion bet- 
ween the Calcutta High Court on one 
side [31 Cal 993 (1)1 and the High 
Courts of Bombay, Madras, Allahabad 
and Patna, on the other [44 Mad 357 
(2), 13 Bom 677 (3), 48 All 630 (4) 
and 4 Pat L J ^ 676 (5)]. In all these 
cases the question was whether the 
cause of action for a suit for damages 
for malicious prosecution survives 
against the executors and administxar 
tors of the deceased wrong-doer and 
the exception, contained in the Pro- 
bate and Administration Act or the 
Indian Succession Act, applied or not. 
The Calcutta High Court interpreted 
the exception strictly and held that 
no cases except those of “defamation, 
assault, or other personal injuries not 
causing the death of the party” were 
outside the section. They construed the 
words “personal injuries” as physical 
injuries. ^ Malicious prosecution which, 
according to them, is distinct from de- 

1, Krishna Behari Sen v. Commissioner of Cal- 
cutta, (1904) 81 Cal 993=8 OWN 746. 

2, Rustomji Dorabji v. Nurse, 1921 Mad 1=62 
I O 260=40 M L J 173=44 Mad 367 (F B). 

8. Haridas Ramdas v. Ramdas Mathuradas, 
(1889) 13 Bom 677. 

4. Mahtab Singh v. Hub Lai, 1926 All 610=98 
I O 690=48 All 680=24 A L J 796. 

5. Punjab Singh v. Ramautar Singh, 1920 Pat 
841=52 I 0 348=4 Pat L J 676. 
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^mation, is not wthin the exception. 

The other High Cotirts, on the con- 
trary maintain that the words “per- 


sonal injuries^ should be taken ejus- 
dem generis with defamation and are 
not confined to strictly physical injit- 
ries. Some Judges have gone so far 
as to hold that malicious prosecution 
is an aggravated form of defamation. 
All of them are of opinion th^t in- 
jury to a man’s reputation which is 
involved in malicious prosecution is a 
personal injury. 

It seems to me that the case be- 
fore us is free from the difficulty which 
is involved in cases of malicious pro- 
secution which is aldn to defamation 
and may be personal injury in that 
it affects a person’s reputation and 
causes mental pain and physical dis- 
comfort and therefore within the ex- 
ception. But a fraud of the kind al- 
leged in this case is not by any means, 
akin to defamation, nor is it personal 
in the sense of being an injury to a 
person’s reputation, mind or body. It 
has no reference to his person in the 
widest sense of the term. The fraud 
complained of in this case prevented 
a timely disclosure so as to deprive 
the company of a chance of recovering 
more than it was able to do later 
when the fraud came to light in an- 
other manner. It is a wrong which 
affected the company’s property. The 
advocate for the defendants seemed to 
suggest that personal injury includes 
injury to the “personal property’’ as 
distinguished from “real property” as 
known to English law. This is too far- 
fetched a construction of the simple 
words “personal injuries” occurring in 
an Indian statute book which does not 
recognise the classification of proper- 
ty adopted in the English law. I can- 
not persuade mvself to accept such 
interpretation of the words in ques- 
tion I would hold that the executors 
of Raghu Mai are liable for damages 
just as he would have been liable it 
he had been alive. In other words the 
cau^e of action survived Raghu Mai 
and his estate should pay such da- 
mages as can be awarded to the 

plaintiffs. 

The only question that remains to 


that. Mela Ram’s part in the fraud 
commenced long after the embezzle- 
ment was complete. His complicity 
merely prevented the disclosure of the 
already accomplished fraud which 
would have been but was not dis- 
covered by the auditors in July and 
August 1923. It should be remember- 
ed that all the sums making up the 
entire amount of Rs. 39,750 had been 
misappropriated by Belti Shah Gilla- 
ni during the period between April 
1922 and January 1923. The plaintiffs 
are, in my opinion, entitled to recover 
from the employers of Mela Ram such 
loss as can be said to have arisen 
from the \vrongful act of the latter. 
This view is in consonance ^vith the 
principles on which damages are as- 
sessed under the English law: 


be considered is as regards tlie amouut 
of damages to which the plaintiffs arc 
entitled. They claim the , entire sum 
embezzled by B. S. Gillani and might 
have been held to be entitled to it 
if it had been established that IVIcla 
Ram aided or abetted the inisa.ppro- 
priation thereof. As already found, the 
evidence does not take us as far as 


Where damages are not merely nominal, and 
are not fixed by statute, or by agreement of the 
parties, but are to be assessed by the Court or 
jury, the cardinal principle is that only such 
damages are recoverable as arise naturally from 
the act complained of, and this rule applies both 
in contract and tort: Halsbury’s Laws of Eng- 
land, Vol. 10, para. 671, 

Damages in order to be recoverable must be 
the immediate or proximate consequence of the 
act complained of. If they are not the im- 
mediate or proximate consequence of such act, 
they are termed too remote and are not recover- 
able: Ibid, para. 572. 

These principles have been recog- 
nised and enacted by the Indian le- 
gislature for cases in which damages 
have to be assessed for breach of a 
contract (cf. S. 73, Contract Act). Ap- 
plying these principles to the case be- 
fore us we have to determine what 
would have been the position of the 
company if Mela Ram had not lent 
himself to the machinations of Belti 
Shah when he was devising means to 
deceive the auditors for concealing the 
embezzlement previously made by 
himself. Assuming that Belti Shah 
had no other means of preventing the 
disclosure of his fraud at the time of 
the audit, it is fair to accept that 
the company would have promptly en- 
deavoured to recover through the Court 
such amount as could be realised by 
attachment and seizure of his property 
and cash. We do not know what pro- 
perty and cash Belti Shah Gillani pos- 
scssed at the time of the audit The 
lower Court has not recorded any find- 
ing on this point. VVe think that we 
r f benefit of the finding 

of f!ct The • question 

or tact. 1 he issue to be remitted hv 

us should be decided by thf itve^ 
Court with due regard to the obser- 
vations contained in our judgments 
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Allsop, J. — This is an appeal against 
a judgment and decree of the Sub- 
ordinate Judge of Dehra Dun who dis- 
missed a suit instituted by the Dehra 
Dun Musscorie Electric Tramway Com- 
pany* Ltd.* (in liquidation) through its 
official liquidators for the recovery of 
a sum of Rs. 39,750 against the de- 
fendants. These defendants were six 
persons, Hansraj and four others were 

the representatives-in-interest of Lala 

Raghu Mai, deceased and the sixth was 
Lala Mela Ram. The defendants are 
the respondents in the appeal and the 
official receiver of Bengal has also been 
impleaded as a respondent as the es- 
tate of Raghu Mai is the subject of 
dispute and the receiver is in posses- 
sion of it. The plaintiffs are the ap- 
pellants. 


The Dehra Dun Mussoorie Electric 
Tramway Company was flowed in the 
year 1921 by Belti Shah Gilani who 
acted as the managing agent of the 
company. In the month of March 1926 
the company went into compulsory U- 

quidation. Thereafter, as 
misfeasance proceedmgs Belti bhah 
Gilani and the auditors were directed 
to make certain contributions. A cri- 
minal prosecution was also lodged 
against Belti Shah and he was sen- 
tenced to imprisonment for a period 
of five years. Lala Raghu Mai car- 
ried on business in Calcutta under the 
style of Madho Ram Hardeo Das and 
in Delhi under the style of Madhu 
Ram Budh Singh. Mela Ram was the 
agent of Lala Raghu Mai and as such 
^^■as in charge of the Delhi busmess. 
There were certain relations bet\^en 
Lala Raghu Mai and the Delma Dun 
Mussoorie Electric Tramway Co. At 
this stage it is sufficient to say that 
Raghu Mai was a shareholder m the 
company and that he received certain 
contracts for the supply of materials. 
It is contended by the appellants that 
Belti Sliah and Raghu Mai entered in- 
to various transactions for their mu- 
tual benefit at the expense of tlie 
sliareholders. This however is a sub^- 
diary point and is not directly in- is- 
sue in the appeal. It appears that Bel- 
li Sliah in the years ^^22 
converted three sums ot Ks. 

Rs. 12,000 and Rs. 6,000 to his own 
use. The grav'amen of the charge 
against the defendants is that Mela 
Ram assisted Belti Shah in conceal- 
ing these embezzlements from the au- 
ditors by executing false receipts and 
that he is therefore liable to the com- 
pany, who could have recovered the 
money from Belti Shah at that time 


if the receipts had not been executed. 
The representa^ves-in -interest of Ra- 
ghu Mai are, if is claimed, also liable 
because Mela Ram executed the re- 
ceipts in exercise of his duty as the 
servant of Raghu. Mai, and Raghu M^ 
as the master was liable for the fraud 
of his servant. The learned Subordmate" 
Judge has found that Mela Ram did 
by executing the receipts enable Belti 
Shah to conceal his misappropriations 
for a number of years, but dis- 

missed the suit because he ^s also 
found that Mela Ram was an mnocent 
dupe of Belti Shah’s and was not act- 
ing deliberately in bad faith when ^e 
receipts were executed. (His Lordship 
then examined the evidence and pro- 
ceeded). Having held that Mela^ Ram 
deliberately issued false receipts in or- 
der to deceive the auditors and to 
conceal Belti Shah’s embezzlement I 
have now to consider whether ^at 
wrongful act gave rise to any claim 
for damages. I should make it cl^r 
that two alternative causes of action 
were set up in the plaint. The nret 
was based upon the allegation that 
Mela Ram and Raghu Mai naa en- 
tered into a conspiracy \viith Belti bhah 
to misappropriate the money claimed. 
The second was based upon the al- 
legation that Mela Ram issued false 
receipts in order to conceal the em- 
bezzlement. The learned Subordinate 
Judge found that the allegation of 
conspiracy had not been proved and 
that it had not been established that 
any part of the money embezzled .by 
Belti Shah had passed to Mela Ram 
or Raghu Mai. No such evidence has 
been brought to our notice as would 
justify us in differing from the learn- 
ed Subordinate Judge and I hold that 
he was right in the conclusion to which 
he came. We are thus left with the 
second allegation that the wrongful apt 
which gave rise to the claim for da-, 
mages was the issue of the false re- 
ceipts and the concealment of the de- 
falcation. 


The respondents argue that there 
can be no decree because this wrong- 
ful act did not cause any loss. The 
money, they say, had already passed 
into the possession of Belti Shah and 
had been lost to the company before 
the receipts were issued, and even ii 
it cannot be said that it was lost be- 
yond re-call, still they are not 
unless it can be shown that all ot 
it or some definite part of it 
have been recovered from Belti bhan 
if the embezzlement had been discover- 
ed at the audit. 
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It IS true that it has not been es- 
tablished or, at any rate, that there is 
no finding that a certain particular sum 
might have been recovered bv the com- 
pany from Belti Shah if Mela Ram 
had not deceived the auditors by using 
false receipts and thus prevented them 
from making further enquiry and dds- 
•covering the embezzlement. It may per- 
haps be said that Mela Ram is res- 
ponsible only for the direct loss which 
was incurred because the embezzle- 
ments were not brought to light at 
the time when the audit took place. 
In any case it is desirable that there 
should be a finding upon this ques- 
tion of fact, namely, whether any 
amount, and if so, what amount would 
have been recovered if the receipt had 
not been issued. There does not seem 
to have been any clear issue before 
the parties upon this point in the 
Court below. I would therefore remit 
an issue on this point and allow the 
parties to produce evidence upon it 
if they wish to do so. It cannot be 
said that it is certain that no sum 
was recoverable from Belti Shah be- 
cause it appears that he had to his 
credit a sum of about Rs. 4,000 in 
his ledger in the company’s books in 
the middle of August 1923. This ap- 
parently was a sum which he might 
at least have been prevented from 
withdrawing. I would not express any 
•definite opinion so as to harnper the 
Court below in coming to its findings, 
but as there is this pnma facie evi- 
<lence I think it is advisable that the 
.matter should be enquired into. 


The respondents allege that the 
claim of the appellants is barred by 
certain orders which were passed in 
proceedings under the Companies Act. 
•One of these orders was to the ef- 
fect that Belti Shah should refund 
something over three lakhs of rupees 
to the company. The other directed 
the auditors to refund three sums of 
money. Two of these sums when add- 
together amounted to something 
over Rs. 20,000. By the order of the 
Court that sum was to be paid im- 
mpdintelv The third item was tliat of 
Rs^ 39,750 now in dispute. The Court 
avas informed that the suit which has 
civen rise to this appeal was pcndins 
it directed that execution m res- 
pect of the sum of Rs 39.750 should 
K^ ^tavcJ as against the auditors till 
]d?e suit was decided and should then 
orocecd only in respect of any part 
«f the sum which was not recovered 
f^rom the defendants. The auditors ob- 
tahied leave to appeal to their Lord- 
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ships, of the Privy Council, but when 
matters had reached that stage the 
piarties with the leave of the company 
Judge settled their dispute, out of 
Court. The liquidators of the company 
accepted a sum of between Rupees 
18,000 and Rs. 19,000 in full satisfac- 
tion of their claim and the auditors 
withdrew their appeal. 


The respondents ar^e that the ap- 
pellants’ right to institute a suit has 
merged by these orders in rem judi- 
catam. The appellants rely upon the 
rule in the case, (1924) P 140 (6), that a 
suit against one wrong-doer does not 
bar a suit against the other when there 
are two wrongs which jointly cause a 
single loss and the rule in (1918) 1 
K B 180 (7) that a suit to recover 
a specific sum of money paid does not 
bar a suit to recover damages for the 
deceit which led to the payment. It 
may be that the former rule applies 
to Mela Ram and the auditors and 
the latter to Mela Ram and Belti Shah, 
but I do not think that it is neces- 
sary to express any definite opinion 
upon these points. The fact in this 
case is that the liquidators never 
sought and never obtained any decree 
for damages for tort either against 
Belti Shah or against the auditors. The 
proceedings under S. 235, Companies 
Act, were, if I may so describe them, 
domestic proceedings between the com- 
pany and its officers and the orders 
were passed in a special jurisdiction 
investing the Court with certain pow- 
ers over the internal affairs of the 
company. If any sums had been re- 
covered under those orders Mela Ram 
might have escaped liability wholly or 
in part upon the ground that the loss 
had disappeared or had been diminish- 
ed, but there can be no question of 
the disappearance of a cause of action 
because it has been the basis of a 
suit. Nothing has been reco\'ercd from 
Belli Shall and one of the liquidators 
lias made a statement which I see no 
reason for not accepting that he is 
now a pauper. The auditors or one 
of them has paid between Rs. 18,000 
and Rs. 19,000. but there was an im- 
mediate liability of over Rs. 20 000 
apart from the possible deferred liabi- 
lity of tins Rs. 39,750 which is now 
in issue. The respondents suggest that 
the c omprom ise must be interpreted 


• * — — — # — • ^ V js i Ja I H I I . 'll 
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to mean that the whole claim was sa- 
tisfied. I cannot accept this sugges- 
tion. It has been explained by one of 
the liquidators that there were doubt- 
ful questions of law involved in the 
Privy Council appeal and that inqui- 
ries had disclosed that the auditor con- 
cerned would not have been able to 
pay more than the sum he preferred 
while the other auditor had left the 
country and had no property available 
to the liquidators. That being so, the 
liquidators msely accepted all that they 
could hope to get. As against the au- 
ditor with whom they came to terms 
they can claim no more, but that is no 
reason tvhy we should constructively 
hold something which is not true, 
namely, that the company has recover- 
ed a sum of money which it has not 
recovered. The company is still out of 
pocket to the extent of Rs. 39,750. 
Mela Ram is in whole or part res- 
ponsible and he must make good the 
loss to the limit of his responsibility. 

The respondents plead that the suit 
is barred by limitation because it was 
instituted in June 1929 and the wrong, 
if any, was done in 1923. They wash 
to apply the provisions of Art. 36, Li- 
piitation Act. That is a residuary arti- 
cle. This is clearly a suit for a relief 
on the ground of fraud and Art. 95 
applies io it. That being so, time begins 
Uo run from the date of the knowledge 
of the fraud. The respondents argue 
that the company must be deemed to 
have had knowledge at least on the 
date (7th November 1924) when the 
directors passed their resolution sanc- 
tioning the transfer of this sum from 
the ledgers of Madho Ram Budh Singh 
and Madho Ram Hardeo Das to the 
Materials Purchased Aw'aiting Delivery 
Account because the directors should 
have known then that no cash pay- 
ment had been made to the two firms. 
There is no force in the argument. It 
is clear that the directors were deceived 
and had not knowledge. The liquida- 
tors have established that the fraud 
came to light only w'hen Mela Ram 
made a statement in 1928 in the course 
of misfeasance proceedings- The liqui- 
dators were appointed in April 1926 
and one of them has stated that they 
first became suspicious about the trans- 
actions in dispute in Decemt^r 1926 
after making an investigation into the 
affairs of the company. There is no 
reason to doubt this statement. Even 
if time began to run in December 1926 
the suit was within time. The appel- 
lants also relied upon the provisions 
of Ss. 14 and 18, Limitation Act, but 
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it was necessary to invoke the 

aid of these provisions. I hold 
the suit was not barred by limitation^ 

It was one of the points taken by 
the respondents in the Court below 
that the appellants were barred from 
suing because the directors had sanc- 
tioned the transfer of the liability front 
one account to another and had thus 
countenanced the whole proceeding- 
This point was not argued before us- 
It is difficult to see why tl\e liqui- 
dators should not be allowed to ^ te- 
cover because Belti Shah had deceived 
the directors and had thereby in- 
duced them to sanction the trans- 
fer. The directors, as one of them has 
explained in evidence, had no idea that 
they were dealing with anything but 
a formal matter. 

On the findings which I have re- 
corded Mela Ram is certainly liable 
for the amount which was lost owing 
to his action. There still remains the 
question of the liability of the esta/te 
of Ragghu Mai, as represented by the 
other respondents. Ragghu Mai himselt 
would, I have no doubt, have been? 
liable if he had been alive. Learned 
counsel for the respondents is not 
prepared to admit that Mela Ram had 
authority to issue receipts, but he had: 
to concede that Mela Ram did issue re- 
ceipts and that his right to do so was^ 
never questioned. There are also let- 
ters and telegrams which give him full 
authority to deal with the company 
on behalf of Ragghu Mai. I hold that 
Mela Ram was the servant of Ragghu. 
Mai and that in giving the receipts 
he acted within the scope of his em- 
ployment. 

It remains then to be decided whe- 
ther the cause of action against Rag- 
ghu Mai survives against his executors 
and administrators. According to the 
principles expressed in the maxim “ac- 
tio personalis moritur cum persona” the 
right of action would not survive. We 
are however not concerned so much, 
with those principles as tvith the sta- 
tutory provisions in S. 306, Succes- 
sion Act. According to that section the 
liability of a deceased wrong-doer sur- 
vives except in case of defamation, as- 
sault as defined in the Indian Penal 
Code and other personal injuries not. 
causing death. The question is what 
the term “other personal injuries” is- 
intended to mean. In 31 Cal 993 (1) 
and 53 Cal 987 (8) the Calcutta High. 
C^urt gave the term the very restrict- 
ed meaning of bodily injuries analogous 

8. Bhupendra Narain Sinha v. Chandra Monln 

Gupta, 1927 Cal 277=100 I C 286=53 Cal 937- 
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to assault. In 47 Bom 716 (9), 44 Mad 
357 (2), 4 P L J 676 (5) and 48 All 
630 (4), the term was given a wider 
interpretation so as to include mali- 
cious prosecution. I would agree that 
these four cases were rightly decided, 
but they are not authority for the 
proposition that the word “personal” 
was used in the section in any techni- 
cal sense. In my. opinion “personal in- 
jury” is intended to mean injury to 
the person as distinguished from in- 
jury to property. Defamation, malici- 
ous prosecution, assault and bodily 
hurt may all indirectly cause financial 
loss or financial expenditure, but they 
are in the main injuries which are per- 
sonal in that they directly give rise 
to mental or physical suffering or in- 
<x>nvenienoe. In the case before us 
there was no injury of that nature. Me- 
la Ram’s deception was the direct 
cause of pecuniary loss to the com- 
pany. No mental or physical suffering 
was directly inflicted upon any person. 

I would therefore hold that Ragghu 
Mai’s estate is liable to the plaintiffs 
in the same degree as Mela Ram him- 
self. 

K.g, Order accordingly. 

y Motilal Satynarain v. Harcarahi Premsukh 
1923 Bom 408=73 I C 8C6=47 Bom 716=25 
Bom L B 435. 
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SULAIMAN, C. J. AND MULDA. J. 
Umrao Objector— Applicant. 

V. 

Pahlad Sfnp/i— Decree-holder— Oppo- 
site Party. , ^ . 

Execution First Appeal No. 84 of 

1934, Decided on 22nd July 19^. from 
decision of Sub-Judge. Meerut, D/- 18th 
November 1933. . , 

Execution— Decree assigned out of Cou^ 

—Assignee not getting name 
Decree-holder assignor can execute decree 
Court cannot recognize pryate assignment 
unless names are substituted. 

Private transactions the Court can 

• A wvT ^v9Ciition Court wiion 

r a^leg^Tarsigoeo has nee ^co.o ^forwa.d^^to 
claim such right ana get n oi civil 

■^hTch'i?birs%br£ginal 

ro^“rxeenrg*?re“/e.«-e;e,y^^becau^ 

has been some by the execution 

has not yet been recogu y ^ 2 ] 

''°Tn. Sen and A. Gupta - for 

A P pi ■ - ^ , Op PO^^« J,,,. 

a1.T>laf-ariId^' -t ol an execution 


proceeding. A simple money decree was 
passed in favour of the respondent, 
Pahlad Singh, against the appellant, 
Umrao Singh. Under a private award 
delivered out of Court, the rights un- 
der this decree were transferred to- 
Pahlad Singh’s creditor, Mt. Sagia, on 
4th June 1931. ' This award was made 
a rule of the Court on 27th November 
1931. Before this happened, namely, 
on 23rd November 1931, Pahlad Singh 
. applied for the execution of the decree 
against the appellant. The judgment- 
debtor (appellant) took the objection 
that inasmuch as under the a\vard the in- 
terest of the decree-holder had been 
transferred to Mt. Sagia, the execution 
could not proceed. Before the matter 
was disposed of, Mt. Sagia, under a 
deed of relinquishment, re-transferred 
the rights given to her in the decree 
to the respondent, Pahlad Singh. The 
Court below has dismissed the objec- 
tion on the ground that, inasmuch as 
the alleged transferee did not get her 
name substituted, the original decree- 
holder was entitled to go on with the 
execution. 

It seems to us that the view taken 
by the Court below is perfectly correct. 
On the face of the decree, Pahlad 
Singh is the person entitled to execute 
it. Private transactions outside the 
Court cannot be recognized by the exe- 
cution Court when the alleged assignee 
has not come forward to claim such 
right and get her name substituted. 

If this were allowed, the result would 
be that an execution Court would be 
compelled to go behind the decree in 
many cases and start an investigation 
as to the way in which interest has 
devolved on other persons not before 
it. It is 'significant that under O. 21, 
R. 10, Civil P. C., when the holder of 
a decree desires to execute it, he shall 
apply to the Court which passed the 
"decree whereas with reference to trans- 
ferees, O. 21, R. 16, merely says that 
where the interest of any dccrce-holdcr 
in a decree is transferred by assign- 
ment, the transferee may apply for exe- 
cution of the decree to the Court which 
passed it. There is nothing in the pro- 
visions of O. 21, wMclt debars the ori- 
ginal decree-holder, whose name ap- 
pears on the face of the record, from 
executing the decree merely because 
tliere has been some assignment out of 
Court which has not yet been recog- 
nized by the execution Court. We 
therefore dismiss the appeal tvith costs. 

Appeal dismissed. 
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Sulaiman, G. J. and Bennet, J. 

B. Nihal Chand and another — Defen- 
dants — Appellants. 

V. 

Mt, Bhagwan Dei — Plaintiff — Respon- 
dent. 

Letters Patent Appeal No. 27 of 1934, 
Decided on 31st July 1935, against judg- 
ment of Kendall, J., reported in 1934 
All. 527. 

(a) Easement — Right of privacy — Right 
based on natural modesty and human mora* 
lity should be observed — Right not confined 
-to any class or creed — Such right should not 
be exercised in an oppressive way. 

The right of privacy based on social custom 
and paida system is quite different from the 
right of privacy based on natural modesty 
•and human morality; the latter is not con* 
fined to any class, creed, colour or race and it is 
the birthright of a human being and is sacred 
■and should be observed, though the right should 
not be exercised in an oppressive way. 

[P 1002 C 1, 2] 

^ (b) Easement — Right of privacy — Plain- 
tiff not owning superior tenement but occu- 
pying it can sue to establish right of pri- 
vacy. 

Even if a plaintiff suing to establish a right 
of privacy is not the owner of the superior tene- 
ment but only an occupier he can have a right 
as occupier to maintain the suit under S. 4, 
Easements Act. [P 1002 O 2] 

(c) Custom — General, prevalent and gene- 
rally recognized custom should be taken 
judicial notice of by Courts — Evidence to 
establish such custom in every case is not 
necessary. 

Where a particular custom is of general pre- 
valence and is commonly recognized, it is open 
to a Court to take judicial notice of such custom 
having the force of law under S. 57, Evidence 
Act, and it is therefore not necessary that there 
should bo evidence produced in each case to 
establish such a custom: 1929 All C76, Dist‘, 
Case laxo discussed. [P 1003 C 2] 

G. S. Pathak — for Appellanfcg. 

Shiva Prasad Sinha — for Respondenfc. 

Sulaiman, C. J. — This is a defen- 
dants’ appeal arising out of a suit 
brought by the plaintiff for the clos- 
ing up of a large window in the up- 
per storey opened recently by the de- 
fendants, on the ground that her right 
of privacy was infringed inasmuch as 
her courtyard and house were over- 
looked. The First Court disnpssed the 
suit relying mainly on certain obser- 
vations made in the case of 1929 A 
L J 1028 U); but the lower appellate 
Court has reversed that decree hold- 
ing that the right of privacy, based 

1, Bhagwan Das v. Zamurrad Husaiu, 1929 All 
670=119 I C S33=61 All 936=1929 A L J 1028. 


on social custom and parda system, ^ 
quite different from the right o£(j pri- 
vacy based on natural modesty and 
human morality, and that the latter 
is not confined to any class, creed, 
colour, or race, and it is the birth- 
right of a human being and is sa- 
cred and should be observed, though 
the right should not be exercised in 
an oppressive w^y. That decree has 
been affirmed by tlie learned Judge of 
this Court. 

In api>eal the learned counsel for 
the defendants has first urged before 
us that there being no finding that 
the plaintiff is the owner of the house 
occupied by her, she has no locus 
standi to maintain the suit. It has been 
found by the Courts below that the 
plaintiff has been occupying this house 
for the last quarter of a century, that 
her possession has never been chal- 
lenged during this period and that she 
is not in wrongful possession of this 
house at all. Even if she were not 
the owner, she would have a right as 
occupier to maintain the suit under 
S. 4, Easements Act. 

The next contention urged in ap- 
peal is that in view of the observa- 
tions made in the case referred to 
above, the right of privacy cannot be 
allowed unless it is affirmatively urged 
and i)roved in each case that ^ there 
is a custom of privacy prevailing in 
the i:>articular locality. The case ' of 
1929 A L J 1028 (1), was not one 
in which the whole of the plaintiff’s 
house or a courtyard or even the whole 
of a room was over-looked by the new 
windows and doors. But it was pos- 
sible to see from the defendant’s win- 
dow into the plaintiff’s window. No 
doubt the learned Judges made some 
obser\^tions suggesting that the right 
of privacy may not now be in full 
force after the lapse of nearly half 
a centur>^ since the case of 10 All 
358 (2) was decided, but in the spe- 
cial circumstances of that case they 
did not feel called upon to consist 
that point. Apparently the attention 
of the learned Judges was not drawn 
to the fact that there have been nu- 
merous cases in this Court even sub- 
sequent to 10 All 358 (2), in which 
such a right of privacy has been re- 
cognised even without strict proof of 
the existence of a custom in the parti- 
cular locality. In 16 All 69 (3), Edge, 
C. J., and Knox, J., held .that the 

2. Gokul Prasad v. Kadha, (1888) 10 All 868= 

1888 AWN 186. 

3. Abdul Bahman v, D. E&mile, (1894) 16 All 69 
= 1894 AWN 217. 
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customar>'^ right of privacy which pre- 
vailed in various parts of the North- 
Western Provinces was a right which 
attached to property and was not de- 
pendent on the religion of the owner 
thereof. In that case the right of pri- 
vacy was recognised in Landour. The 
learned Judges pointed out that on 
the question of privacy, the defendant’s 
plea that the law recognised no such 
right of privacy as was claimed was 
not sound and that the law does re- 
cognise the right of privacy in these 
provinces, when established by custom, 
and followed lO AU 358 (2). 

In 29 All 582 (4), Knox, J., upheld 
the right of privacy, even though some 
other portion of the plaintiff’s house 
was actually overlooked from the de- 
fendant’s roof. The learned Judge ob- 


served: 

The primary question will be, does the pri- 
vacy in fact and substantially exist, and has it 
been and is it in fact enjoyed? If it is found that 
it did substantially exist and was enjoyed, the 
next question would be, was that privacy sub- 
stantially or materially interfered with by acts 
done by the defendant, without the consent or 
acquiescence of the person seeking reliefs against 

those acts ? , . 

In that case however it was admit- 
ted that in the town of Meerut there 
was a local custom in favour of pri- 
vacy. In 13 A L J 361 (5), Rafiq, J., 
held that even apart from the evidence 
as lo the existence of a right 
vacy, it had been laid down in 10 All 
358 (2) that, at any rate, in these 
provinces the custom of parda has to 
centuries been strictly observed by all 
Hindus except those of the lowest 
clas<=es and by all Mohamedaiis except 

the poorest. ^ J 49 (6). Iqbal Ahmad 
.and Sen, JJ., held .that a custom^y 

and affords a cau^" 

linn to the person or persons aiicctea 
thcrebv and that in view of the social 
conditions of this country and as the 
direct Result of the custom which has 
dc?c‘;tndld from olden t^es the righ 
nrivnev has taken, too deep a rout 
t Te dislodged by any a priori rca- 


In A L T 537 (7), anoth^B^i 

“Abclul Maioed. 1915 A.. 918= 

Faza^H^^q v. Fazal Haq. 1928 All 201-10( 
I C 584=26 A L J 49. chaod 1923 All 717= 

S"t9SoSn?06S8A'LJ 537 . 


of this Court, of which one of us was 
a member, held that even the existence 
of a public lane in between the houses 
of the parties would not destroy such 
a right of privacy. 

Unfortunately, these earlier cases 
were not brought to the notice of the 
Bench which decided 1929 A L J 1028 
(1). In the case of 1935 A L J 432 
(8), it was conceded that by local cus- 
tom a right of privacy does exist in 
the cities and plains of these provin- 
ces, and it» was only argued that no 
such custom exists in towTis and vil- 
lages situated in the hills. 

When a particular custom is of ge- 
neral prevalence and is commonly re- 
cognised, it is open to a Court to 
take judicial notice of such custom 
having the force of law under S. 57, 
Evidence Act, and it is therefore not 
necessary that there should be evidence 
produced in each case to establish such 
a custom. Indeed, in many villages 
where the custom has been so"” well- 
recognised that no one has dared to 
infringe it, there might be no instance 
to prove that the custom was denied 
and upheld on a previous occasion. 
We therefore think that the view ta- 
ken by the learned Judge of this Court 
that the suit was rightly decreed was 
correct. 

The appeal is accordingly dismissed 
with costs. 

B.D Appeal dismissed, 

8. Tika Ram Joshi v. Ram Lai Sab, 1935 All 754 

=155 I C 1056=1935 A L J 432. 
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Bennet, j. 

(Bohra) Tara Chand — Plaintiff — 
Appellant. 

V. 

Haibat Shah and others — Defendants 
— Respondents. 

Second Appeal No. 861 of 1933, Deci- 
ded on 20th July 1935, from decision of 
Dist. Judge, Agra, D/- 9th March 1933. 

Civil P. C. (1908). O. 34. Rr. Z, 4 and 11— 
R. 4 is imperative and interest must be 
ollowed for six months after mortgage de- 
cree under R. 2 — Court has no discretion to 
allow lesser interest under R. 11. 

The wording of O. 34, R. 4 is imperative and 
it directs that an account of the interest on the 
mortgage should be taken at the date of the 
decree and that interest will run for six months 
subsequent to that date which is allowed for 
payment under sub-R. (c). O. 34, R. 11 gives 
the Court no discretion to order a less amount 
of interest for this period. The rate of interest 
to be awarded is the contractual one for the 
period down to the date fixed for redemption 
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under O. 34. R. 2 : 1921 P C 100, Dist.; 1927 
PCI, Foil. CP 1004 O 1.2J 

N. P. Asthana, B. Malik and B. N. 
Sakai — for Appellant. 

Din Dayal — for Respondents. 

Judgment. — This is a second appeal 
by a plaintiff against concurring de- 
crees of the two lower Courts. The 
facts are that the plaintiff was mort- 
gagee on a hypothecation bond dated 
26th August 1912, executed by three 
persons. The plaintiff brought a stut 
for sale on his bond on 25th August 
1924, impleading one Saadat Shah arid 
on 26th January 1927, the plaintiff ap- 
plied to bring the heirs of Saadat 
Shah on the record as .Saadat 
Shah had died on 13th April 1926. 
Saadat Shah left a widow whom the 
pUvintiff would not admit to he the 
legally married wife of Saadat olian, 
and it was held that she was a legal 
widow. The Court held that Saadat 
Shah had no interest in the property 
and the lower appellate Court upheld 
this finding. On^ appeal to the ^hgh 
Court it was decided that Saadat Shah 
had an interest as the son and nephew 
of the original mortgagors. On 11th 
December 1930, the High Court set 
aside the decrees of the Courts below 
and remanded the case under 0-41, 
R. 23, for a finding on an issue, ‘What 
is the extent of the share in the mort- 
ga^ed property owned by Saadat Shall 
deceased?” and directed that after a 
finding on that issue the trial Court 
should pass a decree for sale of the 
remaining property excluding the share 
of Saadat Shah. The Courts below ac- 
cordingly have now passed decrees. 
The question which arises is in regard 
to the contractual rate of interest. The 
plaintiff claims that the contractual 
rate of interest should run until six 
months after the last decree Hiat is, 
six months after 5th May 1931. The 
Courts below have held that the con- 
tractual rate shall only run unnl six 
months after the first decree, that is 
of 9th March 1927. Learned counsel 
for the plaintiff-appellant relies on the 
provisions of O. 34, R. 4 which di- 
rects that the preliminary decree in 
a suit for sale shall be to the effect 
mentioned in R. 2, Cl. (a), etc. Cl, (a) 
provides that an account should be 
taken of what was due to the plain- 
tiff at the date of the decree for the 
principal and interest on the mortgage. 
The wording of this rule is imperative 
and it directs that an account of the 
interest on the mortgage should be ta- 
ken at the date of the decree and 
that interest will run for six months 


subsequent to that date which al- 
lowed for payment under Sub-R. (c). 
Learned counsel refers to R. 11, birt 
it does not appear to me that R. 11 
gives the Court discretion to order a 
less amount of interest for this period. 
For the respondent reference was made 
to 58 I C 891 (1). But that ruling 
dealt with a usufructuary mortgage 
and not with a simple mortgage and 
is not in point. For the appellant re- 
ference was made to a ruling of their 
Lordships of the Privy Council report- 
ed in 54 Cal 161 (2). This ruling ap- 
pears to be in point and it states that 
the rale of interest to be awarded is 
the contractual rate for the period 
down to the date fixed for redemption 
under O. 34, R. 2. Following this rul- 
ing I hold that the plaintiff has a 
good claim and accordingly I allow- 
this second appeal with costs through-- 
out and I direct that the decree shall 
be amended to specify that the con- 
tractual rate of interest should be paid 
from the date of suit up to six months^ 

from 13th May 1931. ‘ 

As no authority has been shown* tor 

the respondent, I do not grant 
mission for a Letters Patent appeal. 


B.D. 


Appeal allowed. 


1 Mohammad All Mohammad Khan v. Ramzan 
All, 1921 PO 100=58 10 891=23- 0 0 160 

(P 0). • , 

2. Jasannath Prasad Singh v. Surajmal Dalai, 

1927 P O 1=99 1 O 686=64 I A 1=54 Cal. 161 

(P 0). 
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Thom and Iqbad Ahmad, JJ. 

{Firm) Meghraj -Roormal — Defendant 
* — Appellants. . 

V. 

{Firm) Anup Singh^Battu Mai Plain** 
tiffs — Respondents. 

Second Appeal No. 1010 of 1933, Deci- 
ded on 4th September 1935, from deci- 
sion of Sub-Judge. .Meerut. D/- 8fcb 
March 1933. ^ ' 

(a) Agent— Pakka Arhalia — PoiiUon ex-. 

plained. , 

The position o£ a pakka inouM^orriy a 

to that o£ a del credere 

secondary liability towards P , ^ insurer 

whose legal position is partly that of an insurer 

m?,s" on“ agent to "bf 
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In the case of transactions entered into on the 
pakka arhat system a custom or usage that enti- 
tles the commission agent to protect himself 
from loss in the event of the failure of the con- 
tracting party to insure him against the loss is 
not either unreasonable or immoral. There is 
-direct contractual relationship between the 
pakka arhatia and the purchaser and the seller; 
and he, as principal, is liable to both for the 
performance of the contract. Tho failure of a 
purchaser, who has entered into a forward con- 
tract for the purchase of some commodity 
through a pakka arhatia, to take delivery on due 
date does not exonerate the arhatia from the 
liability to take delivery from the seller in 
pursuance of the forward contract. It follows 
that a pakka arhatia is himself vitally interested 
in the performance of the contract that has been 
entered into through him and a custom that 
provides means to insure the arhatia against 
prospective loss cannot be characterized as un- 
reasonable or immoral. On the contrary such a 
•custom is calculated to check reckless specula- 
tion and to promote fair dealing and the trans- 
action of business on honest lines, and, as such, 
is reasonable and salutary : 1023 All 242, Dist, 

[P 1006 C 2; P 1007 O 1] 

(c) Custom — Mercantile usage in Ghazia- 
bad District — Pakka Arhatia calling for 
margin money due to fluctuation in rate — If 
margin money is not paid Pakka Arhatia 
can close contract. 


- According to the mercantile usage prevalent 
in Ghaziabad a pakka arhatia is entitled to call 
for margin money, if the rise or fall in the 
market justifies such a demand, and, in^ the 
event of the demand not being met, is entitled 
to close the contract. [P 1007 C 1] 

(d) Practice— Plea — Second Appeal, 

A ground of appeal which was raised in tie 
lou*er appellate Court but was abandoned can- 
not be allowed to be raised in the cour^ of 
second appeal. 1008 C ij 

K. N.Katju, E.Verma and K. N. 
Gupta — for Appellants. 

N. C. Vaish—ior Respondents. 


Iqbal Ahmad, J. — This is a defen- 
dant’s appeal and arises out of a suit 
for recovery of a sum of Rs 2.400 oil 
account of the loss suhered 
plainiid-respond-eiit in certain fo^i'ard 
contracts for the purchase of grain-pits 
entered into by the plaintiH firm on 
behalf of the defendant firm. The 
pjaintifi firm carries on tlic business of 
commission agents in Ohaziabad and 
the defendant firm carries on business 
in Lucknow. Tlie business of commis- 
sion agency carried on by the pl.nnlilf 
firm is admittedly on what is known 
as the pakka arhat system. 1 he posi- 
Tion of a pakka arhatia is analogous 
Jo that of a del crcdcrc agent wlio 
Jnrnrs only a secondary liability to- 
'vards the principal, and whose lega 
;7?^n IS oartlv that of an insurer and 
that'^Sf a surety for the parties 


with whom he deals to the extent of 
any default by reason of any insol- 
vency or something equivalent: vide. 

26 A L J 81 (1). 

The defendant firm entered into cer- 
tain fonvard contracts for the purchase 
of grain-pits through the plaintiff firm 
and most of those contracts resulted 
in loss to the defendant. One of the 
forward contracts, tliat was entered 
into by the defendant for the pur- 
chase of 5 grain-pits, formed the sub- 
ject of the suit giving rise to the pre- 
sent api>eal. This contract was entered 
into on 14tli November 1929. The con- 
tract was for the purchase of approxi- 
mately 3,000 maunds of wheat at the 
rate of P.s. 4-13-3 per maund, and the 
delivery was to be effected between 15th 
January^ and 15th February 1930. After 
the purchase made by the defendant 
the price of wheat began to fall, and 
ultimately the plaintiff firm sold the 
grain-pits to certain i>ersons on 7th 
February 1930, at the rate prevailing 
in the market, viz., at the rate of 
Rs. 3-13-6, and the present suit was 
for the recovery of the loss suffered 
by the plaintiff firm in consequence of 
the decline in the price of wheat since 
the date of the contract. A sum of 
about Rs. 750 belonging to the defen- 
dant was in the hands of the plaintiff 
and, in claiming damages, the plaintiff 
credited the defendant with the said 
amount. 

It was stated in the plaint that in 
the Mandi at Ghaziabad delivery of 
grain-pits is made according to the 
wishes of the seller in the month in 
which the delivery has been stipulated 
to be made and that as soon as the 
parcha of the delivery of grain-pit is 
received the commission agents have 
to make payment of the margin money. 
The plaintiff firm therefore alleged that 
it was bound to take dcliverv of the 
goods when the same was offered by 
the seller and, as the price of the 
wheat had fallen since the date of the 
contract, the plaintiff asked the defen- 
dant firm to arrange for money and 
deposit the same with the plaintiff so 
that delivery might be taken. The 
plainlitt’s case further was that the de- 
fendant neither put sufficient funds in 
the hands of the plaintiff to cover the 
losses incurred in the transaction, nor 
did supply sufficient funds to enable the 
plaintiff to take delivery and, accord- 
ingly, the plaintiff Itad to square up the 
transaction by selling fhe .grain-pits to 
third i^rsons on 7th Februa ry 1930 . 

1 . Champa Ram V. Tulshi Ram, 1927 All ait— 
105IC 739=26 ALJ81. 
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The suit was resisted by the defen- 
dant firm on a variety of grounds, but 
as in the .present .appeal .by the ^defen- 
dant only three points have been raised^ 
it is unnecessary to mention the other 
contentions of the defendant. The de- 
fendant urged that the sale of the 
grain-pits by the plaintiff on 7th Fe- 
bruary 1930, was without the consent 
or permission of the defendant and the 
defendant was therefore not liable to 
answer the plaintiff’s claim for dama- 
ges. It was further contended by the 
defendant that, in any case, the plain- 
tiff firm was not entitled to dispose 
of the grain-pits and square up the 
transaction, without giving the defen- 
dant sufficient and reasonable notice 
of its intention to do so and that m 
the present case such notice was not 
given by the plaintiff. Lastly it was 
contended that in the absence of the 
proof of the fact that the plaintiff firm 
had suffered loss to the extent of the 
amount claimed by it the suit was not 
maintainable. 

All these contentions were overruled 
by the trial Court and the plamtiff’s 
suit was decreed. The defendant firm 
filed an appeal in the lower appellate 
Court and that Court, being of the 
opinion that certain questions epcntial 
for a satisfactory disposal of the smt 
had not been decided by the trial 
Court framed the following issues and 
remitted the same for findings to the 
trial Court: 

(a) Is there any ordinary practice or mer- 
cantile usage in Ghaziabad which entitled paka 
arhatias to call for margin if the rise or fall in 
the market juBtified a demand for it and to close 
the contract in default of that margin being 
provided ? (b) Is there any mercantile custom 

in Ghaziabad which authorizes a pakka arhatia 
to demand the balance of purchase price from 
his principal from the first date of the month of 
forward delivery and to sell those goods in the 
event of the failure of the principal to pay the 
same within a reasonable time ? 

The trial Court held that the mer- 
cantile usage referred to in the first 
issue was proved to exist in the una- 
ziabad market. As regards the mer- 
cantile custom set forth in the second 
issue the finding of the trial Court 
was that the existence of that custom 
was not proved. On receipt of tl^ 
findings submitted by the 
the lower appellate Court <^cided the 
appeal on the merits. It affirmed the 
decision of tlie tid^il Court with a slignt 
variation — a variation which is immate- 
rial so far as the present appeal is 
concerned. 

The learned counsel for the defen- 
dant-appellant has argued that the 


plaintiff, whose position was that of a 
mere agent, had no ^ right to sell the 
khattis without .the instruction of the 
defendant firm inasmuch as, by the 
terms of the contract between^ the par- 
ties, the plaintiff was not given the 
right to close the transaction before 
the due date, nor was there any mer- 
cantile usage that authorized the plain- 
tiff to do so. In support of this con- 
tention reliance has ^en placed on a 
Division Bench decision of this Court 
reported in 1923 All 242 (2). That case 
was from Hapur where, like Ghaziabad, 
numerous forward transactions for the 
purchase and sale of grain-pits are en- 
tered into in the course of a year. In 
that case a custom was put fonvard 
according to which the commission 
agents carrying on business in Hapur 
were entitled, without the ^ knowledge 
or the consent of their principals, to 
dispose of the grain-pits, and it was 
held that: 

The alleged custom is unreasonable, it is im- 
moral in the sense that it is likely to lead to 
gross frauds and in any event, puts an agent in 
double capacity in which his duty and interest 
must necessarily conflict and is contrary to tha 

general principle of agency and, therefore 

highly unreasonable. 

It does not appear from the report 
of the case whether tlte commission 
agent in that case carried on his busi- 
ness on pakka arhat system. If the 
learned Judge intended to lay do%vn 
that a custom, that entitles a pakka 
arhatia commission agent — ^^vho qua the 
persons entering into contracts through 
him for the purchase and sale of grain 
or other commodity is himself in the 
position of a principal — to protect him- 
self from loss by closing the transac- 
tion after giving to the seller or buyer 
reasonable notice of his intention to 
do so, is immoral and unreasonable, we. 
with great respect, are unable to agree 
with that decision. 

We are unable to discover any justi- 
fication for the view that in the case 
of transactions entered into on the 
pakka arhat system a custom or usage 
that entitles the commission agent to 
protect himself from loss in the event 
of the failure of the contracting party 
to insure him against the loss is either 
unreasonable or immoral. ^ There is 
direct contractual relationship between 
the pakka arhatia and the purchaser 
and the seller and he, as prmcipal, is 
liable to both for the performance or 
the contract. The failure of a pur- 
cliaser, who has entered mto a ior\vaT^ 
contract for the purchase of some com 

2. Kishori Lai v. Jiwan Lai, 1923 All 342^61 

I O 231. 


cordingly on the 16th January the 
pmintiff by a telegram demanded from 
the defendant a sum of Rs. 2,500 which 
together with the sum of Rs. 750, that 
the plaintiff had in hand, would have 
enabled the plaintiff to pay l/4th of the 
price of the wheat contracted to have 
been purchased by the defendant firm 
The reply sent to this telegram by the 
defendant was as follows: 
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modity -^rough a pakka arhatia, to 
take delivery on due date does not 
exonerate the arhatia from the liability 
to take delivery from the seller in pur- 
suance of the forward contract. It fol- 
lows that a pakka arhatia is himself 
Vitally interested in the performance 
of the contract that has been entered 
into through him and a custom that 
provides means to insure the arhatia 
against prospeotive loss cannot be 
characlerized as unreasonable or immo- 
ral. On the contrary such a custom is 
calculated to check reckless speculation 
and to promote fair dealing and the 
transaction of business on honest lines, 

‘and, as such, is reasonable and salu- 
Itary. 

In the case before us we have the 
definite finding recorded by the Courts 
below that according to the mercantile 
usage prevalent in Ghaziabad a pakka 
arhatia is entitled to call for margin 
money, if the rise or fall in the market 
justifies such a demand, and, in the 
event of the demand not being met, 
is entitled to close the contract. No 
exception has been taken to this find- 
ing on behalf of the defendant -appel- 
lant. We have therefore to approach 
the consideration of the case on the 
assumption, that the plaintiff firm was 
entitled to sell the grain-pits in ques- 
tion, if the defendant made default in 
placing in the hands of the plaintiff 
sufficient funds to indemnify him 
against the loss that was occasioned 
by the fall in the price of wheat. When 
the case is so approached, there is no 
escape, from the conclusion that the 
plaintiff firm was within its rights in 
selling the grain-pits on 7th February 
1930- The letters and telegrams that 
passed between the plaintiff and the 
defendant leave no room for doubt that 
the defendant was trying to evade the 
fulfilment of the obligation which the 
contract between the parties imposed 
on him. The price of wheat began to 
fall soon after the contract was en- 
tered into and on the 16th January 
the rate was Rs. 4-9-3 per maund. 

According to the practice prevailing in 
Ghaziabad the seller has the right to 
offer delivery within the first 25 days of 
the month in which the delivery is to 
be effected, in the present case the 

effected between 
^nd the 15th Febru- 
offer seller had the right 

from the^l6th'^Ta‘n 

Februnry., to the _ KXh 


ferXlMthr being of- 

immediately by the PalSa'lrhathi': Ac- 


Take delivery. Don’t sell veithout our autho- 
rity otherwise you will be liable for all losses 
and expenses. Ready to send money on your 
giving security. 

Subsequent history shows that the- 
offer by the defendant to send money 
to the plaintiff on the latter furnishing 
security was a mere eye-wash. It is 
abundantly clear from the letters of 
the defendant firm itself that by 16th. 
January 1930, the business of the de- 
fendant firm had become hopelessly in- 
volved. Huge losses had been suffered 
by it in forward contracts of purchase 
entered into by it in Bombay and else- 
where and the defendant was hard 
pressed for funds. After the 16th Janu- 
ary the market went on declining and 
on 4th February 1930, the plaintiff firm 
was faced with the alarming situation 
that a loss of no less than Rs. 3,000 was 
imminent on the transaction in ques- 
tion in the present litigation. The 
plaintiff therefore on the last mention- 
ed date sent a registered notice to the 
defendant asking the latter either to 
send Rs. 3,000 “to cover the margin 
money” or to deposit a sum of Rupees 
15,000 with the Allahabad Bank if the 
defendant wanted to take delivery of 
the goods. This notice did reach the 
defendant on 6th February 1930. The 
defendant took no steps to comply with 
the request contained in the notice and 
the plaintiff firm then sold the wheat 
on 7th February 1930. If the defen- 
dant was in right earnest to take deli- 
very, the natural course of conduct on 
the part of the defendant would have 
been cither to deposit the margin 
money in some bank at once or to 
send the same by money order to the 
plaintiff’ firm, and to inform the plain- 
tiff of the fact of payment of the mar- 
gin money by means of a telegram. The 
fact appears to be that the defendant 
firm was not in possession of funds, 
and therefore took no steps to acknow- 
ledge the registered notice sent by the 
plaintiff- The plaintiff therefore sold 
the goods. It follows that the defen- 
dant firm had sufficient and reason- 
able notice of the demand made by 
the plaintiff and the plaintiff firm was 
within its right to sell the goods. Ac- 
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cordingly the defendant was liable to 
«make good the loss suffered by the 
plaintiff firm. 

The last point argued by the learned 
counsel for the defendant-appellant was 
that, as the plaintiff firm did not prove 
that it had to pay the amount claimed 
by it to the seller of the grain-pits, 
the plaintiff was not entitled to a de- 
cree This point was argued in the 
trial Court and was decided against 
the defendant. In the memorandum of 
appeal filed in the lower appellate 
Court tlie point was raised by tiie dc- 
fendant, but does not appear to have 
been argued before the learnod Judge 
of the lower appellate Court. The point 
must therefore be taken to have been 
abandoned in the lower appellate Court 
and, having been abandoned in th^ 
Court, it cannot be allowed to be 

raised in second appeal. 

For the reasons given above we attirm 
the decrees of the Courts below and 
dismiss this appeal with costs. 


B.D. 


Appeal dismissed. 
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Thom and Iqbal Ahmad, JJ. 

Ij. Shiam Lai— Plaintiff — Appellant. 


V. 


Defendants 


Shiam Tjal and a^iothev 

— Respondents. 

Second Appeal No 846 o£ 1933, Deci- 
ded on 3rd September 1935, from deci- 
sion of Diet. Judge, Agra, D/- 20th 
February 1933. 

(a) Partnership— Partnership commences 
from execution of partnership deed unless 
deed specifically provides for late date to 
•commence partnership. 

Unless there is something in the deed to show 
that the partnership evidenced by it was not to 
commence till a future date, the presumption is 
that the partnership came into existence on the 
very date of the execution of the ^ ^3 

(b) Partnership— Dissolution of, is mixed 

question of law and fact. ^ 

The question as to when a partnership is dis- 

eolved is a mixed question of fact 

All Foil. [P1010C2] 

Panna Lal and B. Mahk for AppeU 

S. K. Dar and Din Dayal for Rea- 
poudents. 

Iqbal Ahmad, J,— The arguments, m 
this aiipeal have extended over a w de 
range, but we have come to the concm- 
sion that the decrees of the Courts 
below are perfectly correct and ougnt 

to be affirmed. ^ 

The suit giving nse to the present 


appeal was for settlement of accounts 
and, if necessary, for the dissolution of 
a partnership, which was entered into 
between the plaintiff-appellant and the 
defendant-respondents by means of a 
registered deed of partnership dated 
9th March 1925.^ The partnership was 
to run an oil mill at A.llahabad. The 
building and the machinery belonged 
to the defendants and the plamtift 
agreed to invest a sum up to Rs. 40,000 
as working capital. It was provided in 
the deed of partnership that no partnier 
shall have the right to dissolve the 
partnership for a period of three years, 
and that if the partners desired to 
carry on the partnership business after 
the expiiy'^ of three years they could do 
so with mutual consent. It was also 
provided by the deed that at the time > 
of the conclusion of partnership tbe.v: 
stock, etc., in hand will be sold by‘/-^- 
auction. ‘-i 

The present suit was filed by the 
plaintiff on 19th March 1931. It was 
alleged in the plaint that the partner- 
ship was not dissolved till the month 
of June 1928, and, as the suit was 
filed within three^ years from that date, 
it was within time. The defendants 
contested the suit inter alia on the 
ground that the partnership was dis- 
solved more than three years before 
the date of the suit and the suit \yas 
barred by limitation. This contention 
of the defendants has been accepted by 
both the Courts below. 


|4V 


1 • 



The trial Court held that, as the 
partnership was for a fixed term of 
three years, and as there was no reli- j 
able evidence to show that the parties 
either expressly or impliedly a^eed to 
extend that period, the partnership 
came to an end on 9th March 1928. 
In this connexion that . Court empha- 
sised the fact, that, long before the 
expiry of three years, the plaintiff with- 
drew a substantial portion of the am- 
ount contributed by him tow^ds 
the working capital of the partnersMp 
and that, as from the very outset the 
business was carried on at a Ipss, it^ 
was to the interest of the parties to , 
terminate the partnership as soon as 
possible. The trial Court also made;*^ 
reference to the fact that the accourtt^ 
of all the servants of the mill wer^- 
cleared up and the servants were disr-' 
charged in February 1928, and that 
after January 1928, the miU never 
worked. 

In the trial Court it was argued on 
behalf of the plaintiff-appellant that, 
even if the partnership was for a fixed 
period of three years, it could not be 


<0 
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■deemed to have been dissolved till June 
1928. as the business of the partnership 
Avas not commenced till June 1925. The 
trial Court repelled this contention 
holding: that there was nothing: in the 
partnership deed to show that the 
period of three years was to be com- 
puted from the date from which the 
mill began to work and that, in the 
absence of any such indication, the date 
of the commencement of the partner- 
ship must be deemed to be the date 
on which the partnership deed was exe- 
cuted. The trial Court pointed out that 
the contention of the plaintiff that 
the part nership did not commence busi- 
ness till June 1928, was unfounded as 
.it appeared that the period between 
the date of the execution of the part- 
nership deed and June 1925 was spent 
dn cleaning the mill and in making 


^preparations for crushing oil seeds. 

V . It appears that some of the stock 
of the partnership remained undisposed 
• of on 9th j\Iarch 1928, and this stock 
was sold up to June 1928. The plain- 
tiff maintained that the sale of the 
■stock was in continuance of the busi- 
ness of the partnership, and, as such, 
the' partnership must be deemed to 
have continued till the stock was sold, 
viz., till 23rd June 1928. The trial Court 
held that the sale of the stock was 
not in pursuance of any express or 
tacit agreement to continue^ the 
nership business, but was simply 
a view to winding up the business, and, 
as such, the partnership could not be 
.deemed to have been in existence dur- 
ing the period during which the stock 
in hand was sold. 

Having arrived at the hndings noted 
above the trial Court dismissed t lie 
plaintiffs suit. On appeal by the plain- 
tiff the lower appellate Couit 
•the conclusions arrived at by the tn 1 
Court. It commenced its judgnicnt w itli 
the ob‘^er\'ation that the trial C ourt 
had written a very clear judgment t.. 
which notliing of importance could be 
^dded It held that the partnership 
?nmmenccd from the date of the part- 
Sif aecd, Vi.., from Marcl, 1925 
?nd as the partnership was for a hxed 
Period of three years, it came to an 
^nd on Sth jMarch 1928. It also ae- 
rated the rinding of the learned Mim- 
siF that the sale of the stock was not 
in continuance of the partnership busi- 
ness but was simply with a rtcw to 
facilitate the winding up of the eon- 


The position that the partnership 
was for a fixed term of three yaars, 
with the option to the parties to con- 
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tinue business after the expiry of that 
period, has been contested on behalf 
of the plaintiff-appellant. But in our 
judgment the conclusion arrived at by 
the Courts below on the point is cor- 
rect. The deed provides that it shall 
not be open to any of the partners 
to sever his connexion -with the part- 
nership for a period of three years. 
This provision in the deed is followed 
by another stipulation that if the part- 
ners desired to continue the partner- 
ship after the expiry of three years 
they could do so. These two provisions 
in the deed of partnership lead to the 
irresistible conclusion that the parties 
contemplated that the business of the 
partnership shall be carried on for a 
fixed i>eriod of three years and tliat 
this period could not be curtailed by 
any of the partners. It is further clear 
that the parties to the deed also in- 
tended and did agree that the period 
of three years could not be extended 
except with the mutual consent of all 
the parties concerned. It follows that 
the period fixed for the continuance of 
the partnership business was a fixed 
term of three years a period which 
could not he cut short, but which could 
be extended by the express or implied 
consent of the partners. The conclu- 
sion of the Court below that the part- 
nership was for a fixed period of tlixce 
yciir.s, is therefore correct. 

Learned counsel for the plaintiff-ap- 
pellant next contended that the part- 
nership did not come into existence 
till the business of the partnership, viz., 
the crushing of oil seeds, actually com- 
menced, and as this event did not hap- 
pen till June 1925 and the suit was 
riled within three years from that date, 
the suit was within time. In support 
of this contention the learned counsel 
has referred to the definition of part- 
nership in the English Partnership Act 
of 1890, (53 and 54 Victoria, Cl. 39 
para. 1 (1). By that Act “partnership’’ 
has been defined as the relation which 
subsists between persons carrying on 
a l>usincss in common with a view of 
profit. It is argued that having regard 
to this definition a partnership cannot 
be deemed to have come into existence 
till the business is actually carried on 

In our judgment there is no substance 
in this contention. 


concerned with any oral agreement fo 
carrying on a partnership business an, 
we need not therefore discuss the va 
nous questions that may arise when 
partnership is or has been carried ol 
m pursuance of such an agreement 
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In the present ca^ we have a written 
deed, of partnership and, the question 
that arises for consideration is whether 
the mere fact, tliat the pressing of the 
oil seeds did not commence till June 
1928, leads to the conclusion that the 
partnership business did not commence 
from the date of the partnership deed, 
though there is nothing in the deed 
to indicate that the partnership was to 
come into existence not from the date 
of the execution of the deed, but from 
a future date. 

Prima facie every instrument takes 
effect from the date of its execution 
provided there is no expression in the 
document indicating an intention to 
postpone its operation to a future date. 
A deed of partnership must also be 
governed by a similar rule, and there- 
fore unless there is something in the 
deed to show that the partnership evi- 
denced by it was not to commence till 
a future date, the presumption is that 
the pannership came into existence on 
the very date of the execution of the 
deed- vide Lindley on Partnership, 
Edn 9, p- 501. Whether or not parol 
evidence is admissible to show when a 
liartnership actually commenced, when 
there is no provision in the deed ot 
partnership specifying a date from 
which the partnership is to comrnen^, 
is a question that does not arise m the 
present case. In the case before us it 
is specifically mentioned in the pait- 
nership deed that the parties became 
partners from the date of that deed, 
riie whole tenor of the deed shows 
that the parties were in right earnest 
to run the mill immediately, and there 
is nothing in the deed to suggest 
directly or indirectly that the parties 
contemplated to defer the busmess ot 
the partnership to a future date. Apait 
from this, as pointed out by the Courts 
below, the period intervening between 
March 1925 and June 1925 was uti iscd 
for the purpose of setting the mill in 
order with a view to working the same 
when the seeds were available. 1 nat 
being so, there is no escape from the 
conclusion that the partnership came 
into existence from the date of the 
deed of i>artnership and, as the part- 
nership was for a 

years it stood dissolved on 8th March 
19-^8,' unless it could be shown that 
the parties by express or implied agree- 
ment consented to continue the part- 
nership business. 

This brings us to the consideration 
of the question whether the contention 
of the plaintiff -appellant that the part- 
nership was continued till 23rd June 


1928, is or is not correct. The finding: 
recorded by the lower appellate Court 
on the point is adverse to the plaintiff- 
appellant. The learned counsel for idle- 
respondents has urged that the finding 
is a finding on a question of fact, and. 
is, as such, binding on us in second 
appeal. In support of this contention- 
reliance has been placed on a Division 
Bench decision of this Court in 26- 
A L J 243 (1). One of the members of 
this Bench was a party to that deci- 
sion. In that case the question was- 
when the partnership stood dissolved 
and it ivas observed, towards the close 
of the judgment in tliat case, that the 
appeal was concluded by the “finding 
of fact” recorded by the lower appel- 
late Court. The case relied upon by 
the learned counsel no doubt lends sup- 
port to this contention, but, on further 
consideration, we have come to the con- 
clusion that the question when a part- 
nership was dissolved is a mixed qu^- 
tion of fact and law. The facts relied 
upon by the parties in support of their 
respective contentions on the question 
as to when a partnership was dissolved 
must necessarily be questions of fact and 
the findings recorded on those questions 
must therefore be findings on questions 
of fact. But the conclusion drawn from 
proved fads is always a question of 
law. Ill other words the question, whe- 
ther the inference about the dissolution. 
or ’non-dissolution of a particular part- 
nership draw'll by the lower appellate 
Court from the facts found by it is or' 
is not correct, is a question of law. 
It follows tliat in the case before us 
we must accept the facts found by 
the lower appellate Court, but -we must 
decide whether the conclusion drawn 
by that Court from those facts, viz., 
that the partnership was dissolved in 
March 1928, is or is not correct in law.- 

The facts found by the lower appel- 
late Court are as folloivs: (1) The part- 
nership business was run at a loss from 
the veiy outset, and, as such, it was 
to the interest of the parties to terim- 
nate the business as soon as possible. 
(2) The mill ceased to work from Janu- 
ary 1928. (3) The accounts of the ser- 
vants of the mill were cleared up 
the servants were discharged in l‘e- 
bruaiy 1928. 

These facts coupled with the 
that the partnership was for a fixed 
term of tliree years furnished sufticient 
justification for the findmg recorded by 
the lower appellate Court t.h^ the 
partnership came to an end i n Alarcli 

1. V. Ohhote JOai, ly2S All 5a=107 I O 

673=20 A Ii J 243. 
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1928. We therefore accept that finding. 

The answer to the question, whether 
or not the disposal of the assets of a 
})artnership, which had been entered 
into for a fi.xed and definite period, is 
or is not in pursuance of an agreement 
TO continue the business after the 
stipulated period is never free from 
difficulty. In some cases the disposal 
of the assets may be in pursuance of 
such an agreement; in others the dis- 
posal may be simply to facilitate the 
winding up of the concern. The deci- 
sion of each case much depend on its 
own facts and circumstances and it is 
impossible to lay down any rule of 
universal application on the subject. In 
the present case the Couits below held 
that the sale of the little stock that 
remained in hand could not be deemed 
to have been in pursuance of an agree- 
ment to extend the period of partner- 
ship and we agree with that finding. 

Learned counsel for the appellant 
lastly argued that a reply to a notice 
sent on behalf of the defendants to the 
plaintiff constituted an acknowledgment 
of liability on the part of the defen- 
dants to render accounts and as the 
present suit was filed witliin three years 
of the date of that acknowledgment, 
it was within time. This point was not 
raised in either of tlie Courts bciow 

._r <%lir^rr^r 


nor was any reference to this alleged 
acknowledgment made m the phamt as 

required by O. 7, R. 6, Civu P. C. It 
would not therefore be fair to the res- 
pondents to allow this point to be 
raised for the first time in second ap- 
peal. .Apart from this, on a perusal of 
the reply referred to. it is abundantly 
clear that it does not contain an ack- 
nowledgment of liability by the dc!en- 
daiUs to render accounts to the plain- 
tiff For the reasons given abo\c we 
affirm tlm decrees of the Courts below 
and dismiss this appeal with costs 

Appeal dismissed. 
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Apr^sor, J. 

■ yiolvi V u'^^ammad Umar Khan 

DefoncUnt— Appellfint. 

V • 

Naziriiddhi Ahmad Mhiai Plaintitl 
— Respondent. 

: Sooond Appeal No. >^09 of 1933. De- 
cided on 16th April l93o. from ^decision 

of Addl. Sul)-Jud-e, Fasti. U - --th May 


1 q Q 

Proseculion - Application 

defendant to returning officer to corrt 
omis.ion of names from electoral rolls aft 
prescribed time Plaintiff publishing in 


— Application by 

correct 
f ter 


newspaper fact of application during its 
pendency before returning officer — Defen- 
dant drawing attention of Court to such 
publication— Contempt of Court proceedings 
against plaintiff instituted and dismissed — 
Plaintiff su?ng defendant for damages for 
malicious prosecution — Held, there was no 
cause of act'on and if there was any, plain- 
tiff was not entftier] to damages because 
complaint was in good faith. 

Defendant had applied to the returning officer 
to enter his namo in the electoral rolls from 
which it was omitted The application was 
preferred after the due period prescribed for it. 

in a newspaper the face 
of omission, and that of the application by the 
defendant to correct the electoral rolls was filed 
after the due time prescribed for it. The defen- 
dant having naturally thought that this publi- 
cation might prejudice him brought it to the 
notice of the Court. The remarks in the paper 
though not actually referred to the Court, w-ere 
made when the application of the defendant was 
pending before it. The Court thereupon started 
proceedings against the plaintiff publisher for 
contempt of Court, which proceedings were 
eventually dismissed. The plaintiff brought a 
suit against the defendant for damages for 
malicious prosecution; 

Held ; it could not fairly be said that the de- 
fendant bad no rea.son for thinking that the 
remarks in the nowspaoer, if they wore mad© 
with reference to an officer of a Court of law 
would not amount to contempt. The remarks 
were of course actually not made with reference 
to proceedings before such an officer, but at a 
time wh^n the only proceeding actually before 
anybody was the inquiry into me omission of 
the names from the electoral rolls. It could not 
bo said in the circumstances that the defon- 
d.ln^ did institute a prosecution in any sense of 
the term against the plaintiff but even if he did 
so it could not be said that ho bad no reasona- 
ble and probable cause for so doing. [P 1013 C 2] 

Muhavnnad Ismail, M. WaliuUah and 
Mansur Alam — for Appellant. 

Ilarnandan Prasad and H. C. Asthana 
— for Respondent. 

Jud^ment.^ — This second appeal arises 
<nit ot a suit for damages for malici- 
ous prosecution. The defondant-appcl- 
ant IS a ^ lawyer practising in liasti. 
lie and his two sons were entered on 
the electoral roll for the District Board 
but wlicn that roll was revised in The 
year 1931 their names were omitted. 
Ihc pciiod for making objections about 
entries in the rolls expired in Seo- 
ternber 1931. On 7th October the ap- 
pellant made an application to the De- 
puty Magistrate who was .acting as thf* 
returning officer or election officer and 
was dealing with the preparation 

the roll. He complained tliat his nanie 
a.ul the names of his sons had 4en 
om. ted and suggested an enquiry k,- 
to tlie reasons why this Intd been dom- 
He. at tlie same time, said tliat if 
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such an enquiry were made .it would 
appear who the persons were who were 
concerned in the conspiracy. Then on 
15th October 1931 the plaintiff-respon- 
dent, who is the editor of a pai^r 
called the “Insaf,” published a notice 
in which he said that he had learnt 
with surprise that the names of the 
appellant who was a pillar of the 
Aman Sabha and the names of his 
sons had been omitted from the Dis- 
trict Board electoral roll and that they 
had not discovered this fact till the 
period for making objections had ex- 
pired. The appellant then made an ap- 
plication to the election officer in 
which he drew that officer’s attention 
to the matter published in the paper 
and suggested that it constituted con- 
tempt oi Court. He asked tliat suit- 
able action should be taken. 

I may mention that the first ap- 
plication of 7th October 1931 was di- 
rected to the Sub-Divisional Officer, 
but it appears that the Sub-Divisional 
Officer of that time was also the elec- 
tion officer, hlis name was Mr. Ahmad 
Husain. The second application was 
direct ed to the election officer as such, 
but for some reasons it was trans- 
ferred to another Magistrate of the 
same name (Mr. Ahmad Husain) who 
issued a notice to the plaintiff to 
show cause why he should not be re- 
ported to the High Court so that ac- 
tion for contempt of Court might be 
taken against him. The plaintiff-res- 
pondent appeared in answer to the 
notice and after the parties had been 
heard the Magistrate decided that 
there was no sufficient cause for pro- 
ceeding and he dismissed the appli- 
cation' of the defendant-appellant. Tt 
is in respect of this application sug- 
<ve<:iing a prosecution for contempt of 
Court that the plaintiff instituted the 
suit which has given rise to the ap- 
peal. He obtained a decree for a surri 
of Rs 475 as damages from the trial 
Court, but that was reduced to a sum 
of Rs. 150 by the learned Judge of the 
lower appellate Court. 

It has been argued in second ap- 
peal that there was no cause of ac- 
tion for a suit for damages for ma- 
licious prosecution. It is said that 
there was no prosecution at all. It nas 
been hold in 9 All 59 (1), that an ap- 
plication for leave to prosecute does 
not give rise to a cause of action tor 
damages, for malicious prosecution. It 
does not appear that this ruling lias 
been dissented from expr essly by th is 

1 E/.'id Bakhsh v. Harsukh Rai, (18B6) 9 All 59= 
*1886 AWN 297. 


Court, but there have been cases ^ in 
the High Court at Calcutta which 
suggest that an opposite view might 
be taken. I do not think it is neces- 
sary in the case before me to express 
any definite opinion upon this point. 

Another argument was that there 
could be no cause for damages be- 
cause the defendant -appellant had not 
in any way misled the Court when he 
made his application. The facts which 
he slated were entirely true. There 
was no doubt that the plaintiff-respon- 
dent had published the paragraph to 
whicli reference was made in the ap- 
plication. Whether that paragraph 
amounted to contempt of Court was 
a question of law and it has been re- 
presented that where the facts are true, 
a person instituting a prosecution can- 
not be mulcted in damages merely 
because his notions of the law are in- 
correct. I have been referred to the 
case of 18 I C 925 (2). In the pre- 
sent case it does not even appear that 
the appellant was making any appli- 
cation or intending to make any ap- 
plication in a Criminal Court. He ad- 
dressed his application to the election 
officer and it does not appear that 
it was through any fault of his that 
it was transferred by the election of- 
ficer to another Deputy Collector who 
treated it as though it was a crimi- 
nal complaint addressed to a Magis- 
trate. In any case the facts stated were 
perfectly true. 

It has been argued on behalf of the 
defendant -respondent tliat the appel- 
lant must have known very-well, as 
he was a lawyer, that there was really 
no case for proceedings for contempt 
of Court because in tlie first place the 
words used in the paper were not such 
as would amount to contempt and, in 
any case, there was no proceeding in 
any Court which could be prejudiced 
by the use of those words. On a 
broad 'consideration of the matter it 
appears clear enough that the appel- 
lant was agitating before the election 
officer the question of the removal of 
his name from the electoral roll and 
undoubtedly he must have had the in- 
tention, which was afterwards earned 
into effect, that his name should be 
restored by the District Magistmte 
under the special powers which that 
officer has in these matters. 

It was suggested apparently in the 
Courts below and to the Magistrate 
who was dealing with the contempt of 
Court matter that that conte mpt con- 

2. Mrs. M, J, Powell V. A. E. Hart, (1913) 18 I O 
925. 
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sisted in the fact that an impression 
was created tlaat it was too late for 
the appellant to get the electoral rolls 
corrected. On behalf of the respondent 
it is pointed out that the appellant 
himself admitted in the first applica- 
tion which he made that the period of 
limitation for putting in objections to 
the electoral roll had expired and that 
there was therefore nothing in the 
paragraphs in the paper which he him- 
self had not admitted to be true. It 
seems however that there was a pos- 
sibility of having the roll corrected, 
as it ultimately was corrected, by the 
District Magistrate, and although pro- 
bably nobody on a strict consideration 
of the matler would think that the 
statement in the paper would affect 
any question which was pending at the 
time, still it is not unnatural that a 
person who was affected by the state- 
ment might quite honestly believe that 
he was prejudiced by the paragraph. 

There is another point which was 
not apparently agitated in the Courts 
below for some reason or other, but 
which I think may well be mention- 
ed. There is a reference in the para- 
graph to the fact that the appellant 
is a iirominent member of the Aman 
Sabha, a body which is organised for 
the purposes of combating subversive 
political tendencies and which may per- 
haps be generally supposed to have 
the support of the executive officers 
of Govennncivt. It may be that the 
appellant may have thought that the 
references to his membership of this 
body made in the same breath as a 
statement that his opportunities for re- 
dress were barred by limitation might 
be suggestix'c of an insinuation that 
if his name was ultimately entered in 
the electoral roll it would be due to 
some form of j)artisaTiship. If that 
so, he might have felt that he would 

^ 1 u,. T-ni]->lirn finn Oi 
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they were made with reference to an 
ofliccr of a C'oiiit of law% would not 



the names from tlic electoral rolls, an 
oiKiuiry wliicli was proceeding before 


oiKiuiry - * — ^ . 

cxcciilive ofllrcr, namely, th(‘ ol- 


question of any contempt 
of Court in these circumstances, but 
It cannot be said that the appellant 
was obviously not in good faith when 
he made the suggestion which he did 
make and if he without a proper con- 
sideration of the legal aspect of the 
matter suggested proceedings against 
the respondent which could not pro- 
perly be taken, that in itself is not 
a sufficient ground for passing a de- 
cree in a suit for damages for mali- 
cious prosecution. I am doubtful whe-, 
ther it can be said in the circum- 
stances of this case that the appel- 
lant did institute a prosecution in any 
sense of the term against the respon- 
dent, but even if he did so, I do not 
think that it can be said that he had 
no reasonable and probable cause for 
so doing. I consider therefore that, 
there was no sufficient ground for pass- 
ing a decree against him. 

I allow the appeal and dismiss the 
suit with costs throughout. Leave to 
appeal is allowed. 

B.n. Appeal allowed. 


an 


ficcr in charge of sucli matters in con- 
ncclion witli the elcrtion. Doubilcss 
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Aldsop and Bajpai, JJ. 

Kmperor 

V. 

S. il/. Wahid Ullah Ahrari — Opposite 
Party. 

Criminal Appeal No. 281 of 1935, De- 
cided on 1st August 1935. 

(a) Contempt of Court — High Court can 
award costs. 

High Court has jurisdiction to award costs 
in a criminal prosecution for contempt of Court 

^ ^ CP 1014 C li 

(b) Costs— Court awarding costs in con- 
tempt of Coui-t proceedings can recover it as 
a decree under its inherent jurisdiction. 

High Court n .irding costs in a case for con- 
tempt of Court 'i.is inherent jurisdiction to re- 
cover the costs on the lines on which a decree is 
executed. [p 1014 C 1 ] 

M. Nasijn and Begam Faruqi — for 
Complainant;. 

Govt. Advocate — for the Crown. 

B. S. Darhari — for Opposite Party. 

Judgment. -On the complaint of one 

proreedings under 
the Contempt of Courts Act, 1926, were 

u!\ Court against S. M. 

W alndullali Ahrari in connection with 
renain articles published bv the latter 
iTi a paper at Aligarh wli'ile a com- 
plaint under S. 500. Penal Code was 
pending in the Subordinate Crimint! 
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of this Court, Wahidullah was punisbed 
with simple imprisonment for a term of 
’ four months. He was also directed to 
pay the costs of Mohammad Istehsan 
and the Crowm, and the costs of 
Mohammad Istehsan were fixed at 
Rs. 100 and of the Crown at Rs. 100. 
In the result Wahidullah was directed 
to deposit Rs. 200 as costs in this 
Court within two months. 

The costs were not so deposited with- 
in the time allowed by tliis Court and 
on 30th April 1935, notice was issued 
to Wahidullah to show cause why the 
costs should not be realised as a fine 
under the provisions of S. 547, Crimi- 
nal P. C? In reply to the notice it 
is contended by Mr. Darbari that tliis 
Court had no jurisdiction to pass an 
order for costs and that in no event 
could such costs be recoverable as a 
fine under the Code of Criminal Proce- 
dure. So far as the first contention 
is concerned, we are of the opinion 
that it is open to this Bench to con- 
sider the matter. If the order of the 
former Bench Court was Avithout 
jurisdiction, other proceedings ought to 
have been taken for questioning the 
order. As it is, we are satisfied that 
this Court has such jurisdiction. In a 
number of cases this Court under 
similar circumstances has directed the 
person punished under the Contempt 
of Courts Act to pay the costs of the 
Crown. The same procedure was fol- 
lowed in the English Courts, and cases 
to tliat effect are mentioned by Oswald 
in his Book on “Contempt,” third edi- 


tion, p. 242. 

The next question that arises is whe- 
ther we liave the power to direct the 
realisation of costs as a fine according 
to the provisions of the Code of Crimi- 
nal Procedure. This question is not 
without some difficulty, and it is not 
necessary for us to express an opinion 
on the point. In any event if ive have 
iurisdiction to direct the payment ot 
costs as indeed we have inherent 
iurisdiction to order its recovery. We 
think that the proper method by which 
these costs should be recovered should 
be on the lines on which decrees are 
eKCCulccl by the Civil Court. We issue 
a warrant to the Collector of Aligarh 
authorising him to realise the amount 
by execution against the nioveable or 
immovable property ^Y^t^tlullah. 

Finally, it was contended that Walii- 
dullah was very poor and that we 
should on the ground of such i>overty 
allow him to be discharged ivathout 
paying the costs which he was ordered 
to pay. An application to this effect 


has been filed before us to-day, but 
it is not supported by any affidavit, 
and it is not possible for us to in- 
vestigate the matter as to ivhether he 
is possessed of sufficient means or not. 
After all we are not directing- the re- 
cover^'^ of this amount by the arrest 
of Wahidullah ; we have only autho- 
rised the Collector to realise the 
amount by proceeding against the 
moveable and immovable property of 
the defaulter and, if he is not pos- 
sessed of such property, execution ob- 
viously will be infructuous. 

B.D. Order accordingly, 
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Bajpai, J. 

Ganga Singh and others — Befendanfes. 
— Applicants. .S 

V. --'t 

Kr. Jitioar Singh and another — Plain- 
tiff and Pro forma Defendant — OppositeT'?** 
Parties. 

Civil Revn. No. 562 of 1934, Decided 
on 29bh August 1935, against order of 
Munsif, Jalaun, D/- Slat August 1934. 

(a) Award — Validity. 

A reference to arbitration by a Court to 
which all parties interested in dispute do not 
join is bad. ^ fP 10L6 C J.} 

(b) Award — Court ordering reference — 
Reference bad in law — Same Court cannot 
set aside award under Sch. 2, Cl. 15, Civil 

P. C. 

The Court itself which made the reference to 
arbitration is not competent to set aside the 
award under Cl. 15 on the ground that the re* 
forenco was bad: 1921 All 16; 1926 All 238; 
1928 All 740 and 1927 All 663, Foil. [P 1015 C 2] 

Krishna Murari Lai — for Applicants. 

A. M. Gupta — for Opposite Parties. 

Order. — The facts of this case, at 
least those which can engage the at- 
tention of this Court, are similar to 
the facts in Civil Revision No. 627 of 
1934, and my decision in this case Avill 
goiern my decision in the other reva- 

sion as well. . . . 

It appears that Kunwar Jitwar Singn 
brought a suit for pre-emption against 

Ganga Singh, Sughar Singh, Dep bingh 
and Ml. Pariliarin. The last defendant 
was the vendor and as such a pro- 
forma defendant. At. one stage 
plaintiff and Ganga Singh and Deo 
Singh referred their dispute to arbitra- 
tion. Sughar Singh, defendant 2, was 
a Sub-Inspector at a different place 
and proceedings against him were ex- 
pane and he neither filed a ivritten 
statement nor engaged any counsel nor 
was he a signatory to the deed ot 
reference. The Court however referred 
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•the roattei* to arbitration and the arbi- 
t:rator decided that the plaintiff’s suit 
oujjht to be dismissed. 

On this Jitwar Singh the plaintiff 
filed objections befoi'e the Court below 
and prayed that the award be set aside 
because the reference to arbitration was 
not by all the parties interested and 
because the arbitrator was guilty of 
misconduct. The Court below has held 
that the arbitrator took great pains 
in the matter and acted with perfect 
impartiality. It has however held that 
the order of reference was bad inas- 
much as Sughar Singh was a person 
interested and he did not join in the 
agreement to refer. I agree with the 
Court below that Sughar Singh was a 
person interested and the reference to 
agree was in that sense perhaps bad, 
although it is contended before me that 
Ganga Singh was the head of the 
family and his agreement should be 
deemed to be an agreement on be- 
half of the other two defendants who 
were his younger brothers. The fact 
however remains that Ganga Singh at 
first tried to defend the suit on behalf 
•of . his brothers, but ultimately the 
written statement was by him alone. 
It is not possible ui>on the materials 
on the record to hold that the agree- 
ment by Ganga Singh should be 
deemed to be an agreement by Sug- 
har Singh as well who did not sign 

the agreement. 

The question Avhich has however 
been strongly argued before me is that 
■the learned Munsif has set aside the 
• award purporting to act imder Cl. lo. 
Second Schedule to the Civil 1 . C., 
and il is said that the Court below 
had no jurisdiction to set aside the 
award under Cl. 15, inf^much as the 
jurisdiction of the trial Court in a 
matter like this is confined to l^^con- 
ditions laid down therein. ^ 
that the objection to the award in the 
shape in which it is made, namely on 
the ground of a bad order of lefcrcncc. 
does^ not come within clauses (a) and 

(b) of Cl. 15, nor even within clause 

(c) except perhaps on ^ 

being otherwise invalid. So lar as tms 

Court is concerned 

■to the effect that it is not i^ssiblt. 
to hold that an objection which at- 
tacks the validity of the agreement to 
refer can come within the e.xpression or 
being olb.crwise invalid.” I might refer 
to the ( .ise of 19 A L J 33 (1;, where 
Walsh, J. at p. 37, after having stated 
the facts of the case, observes: 

1. Kanhvii Lai v. Jasannath, 1921 All 1G=60 
I C ’^67=13 All S00=19 .1 L J 33. 
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The ground taken and adopted in the deci- 
sion of this case is no ground afiecting the vali- 
dity of the award at all. It is merely a decision 
that the Court ought not to have referred. Is 
that a matter affecting the validity of the award 
once the dispute has been referred? 

This case was considered in the case 
of 24 A L J 235 (2), where Sulaiman, 
J. says: 

But in 19 A L J 33 (1) decided by a Bench of 
which the same learned Judge was a member it 
was remarked that objections as to the validity 
of a reference to arbitration was not au objec- 
tion within the meaning of B. 15 With 

this last observation we agree. 

In 26 A L J 1009 (3), Mukerji J. 
observes: 

We are of opinion that on principle and on 
authority the four words quoted (or being other- 
wise invalid) do not and cannot cover an award 
where the reference itself is bad. The Court is 
required to consider whether an award is good 

or bad On principle therefore the words 

‘or being otherwise invalid' should not be taken 
as including the question whether there was a 
valid reference to the arbitration. 

In 49 All 812 (4), Ashworth, J. held 
that: 

Paragraph 15 of the schedule does not apply 
to an award which has been made upon a re- 
ference to make which the Court had no juris- 
diction. 

It would thus appear that the force of 
authority in this Court is in favour 
of the view that the Court itself which 
made the reference is not competent 
to set aside the award under Cl. 15 
on the ground that the reference was 
bad. There is therefore consid-erable 
force in the contention of learned coun- 
sel for the applicants that the Court 
below had no jurisdiction to set aside 
the award on the ground that the re- 
ference to arbitration was bad inas- 
much as it had not the concurrence 
of all the parties interested, and I am 
asked to set aside the decision of the 
Court below under S. 115, Civil P. C., 
as being without jurisdiction. 

On behalf of the opposite party it 
is contended that I should not so act 
because after all the matter is before 
me and I should see for myself whe- 
ther the reference was bad and whe- 
ther the award should be set aside on 
that ground. This contention is ad- 
vanced on behalf of the plaintiff and 
to my mind it comes tvith a very bad 
grace from him. He signed the agree- 
ment to refer; he was present through- 
out the prqce^ings be fore the arbitra- 

2. Gopal Dds V. Baij Nath. 19-26 All 238=‘jrTn 
930=1S AU 239=24 A L J 235. 

3. i/abadeo Prasad v. Badri Las Ram SarUD 

^ All 955=10 

A Lj j IIjUU* 

4. Tej Singh V. Ghasi Ram, 1927 All 503=102 
1 C 236=19 AU tl2=25 A L J 606. 
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tor and when he lost before the forum 
chosen by himself he comes to the 
Court and asks tliat Court to cancel 
its previous order to which he had 
given his full concurrence on the 
ground that it is defective by reason 
of the fact that one of the parties 
interested (that party not being him- 
self) had not assented to the agree- 
ment to refer. I think it does not lie 
in the mouth of the plaintiff to pick 
holes in the award on this score. 

I therefore am of the opinion that if 
the matter had come up before me 
in revision on the plaintiff’s application 
if the Court below had passed a decree 
in accordance with the award, I would 
have been very loath to interfere. The 
last contention by Dr. Vaish was that 
although the trial Court may not have 
jurisdiction under Cl. 15, Second Sclte- 
dule, Civil P. C., to set aside an award 
under circumstances like the present, 
yet there is nothing to prevent the 
Court from acting under S. 151, Civil 
P. C., in a matter of this kind. The 
answer to this is that the Court below 
has not purported to act under sec- 
tion 151, but the entire trend of his 
judgment shows that he was of the 
opinion that he had jurisdiction under 
Cl. 15 to interfere. If the Court below 
had acted under S. 151, Civil P. C., it 
might have been a question open to 
some doubt whether I in my revi- 
sional jurisdiction should have inter- 
fered with the Court below where he 
had acted in order to prevent any abuse 
of the process of the Court. 

On the whole I am of the opinion 
that the order of the Court below should 
be set aside. I have been influenced to 
a great extent by the fact that if the 
order of the Court below is maintained 
the inviolability which attaches to an 
award where the arbitrator has taken 
great pains and has acted with per- 
fect impartiality would vanish, and after 
all the plaintiff was a pre-emptor as- 
serting a right which is not a very 
strong right and under the award all 
that happened was that the suit was 
dismissed. 

For the reasons given above I allow 
this application, set aside the order 
of the Court below, and confirming the 
award pass a decree in terms of the 
award, l^arlies will bear their own costs 
subsequent to the filing of the award 
up till this Court. In the decree that 
will be passed on the basis of the 
award the suit of the plaintiff will be 
disinihsed with costs. 

li.D. Order accordingly. 
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SUDAIMAN, O. J. AND MULt/A, J. 

Pokhar Singh — Judgmenfc-debtor — 
Appellant. 

V. 

Tula Ram — Decree, holder — Bespon- 
dent. 

Execution First Appeal No. 495 of 
1933, Decided on 20th July 1935, froni 
decision of Sub-Judge, Pilibhib, D/- 31st- 
July 1933. ■ " 

(a) Appeal — Order of sale under O. 21>. 
R. 64, Civil P. C. is not appealable. 

An order for sale under O. 21, R. 61, Civil P. O, 
is no longer appealable under the new Civil P.O. 
The right of appeal arises only when the sal& 
has been confirmed. [P 1017 0 2} 

(b) Execution — Sale of non-attachable pro- 
perty not confirmed — Objection to such 8al& 
falls under S. 47, Civil P. C. and not under 
O,^ 21, Rr. 89 and 90 — Objection can b& 
raised any time before sale confirmation. 

The right to object to the sale of a non*sale“ 
able property arises after such a sale has taken* 
place. The objection that a certain property ia 
not saleable is obviously not an objection which, 
would fall within the scope of O 21. Kr. 89 and 
90, but is an objection to the execution of th& 
decree governed by S. 47, Civil P. C. There ia 
no time limit prescribed for raising such an. 
objection and so long as the Court is functioning, 
and has not become functus officio after the con- 
firmation of the sale and the satisfaction of. th& 
decree, it cannot be too late for the judgment- 
debtor to invite the attention of the Court to its- 
statutory duty under S. 60, to see that a property 
which is not saleable should not be sold. Thfr 
mere fact that the judgment-debtor w’as negli- 
gent at an earlier stage and did not object to the> 
attachment itself may afiect the question. o£ 
costs but would not necessarily amount to aa 
estoppel against him, as there should be no- 
estoppel against the statutory right: -i A L J 
519; 26 Cal 727 and 7 All 641, Dist. 

[P 1017 O 2; P 1018 0 1}. 

G. S. Pathak — for Appellant. 

Basudeva Mulcerji—iov Bespondenfc. 

Judgment. — This is a judgment-deb- 
tor’s appeal from an order dismissing 
an objection under S, 47, Civil P. C.,. 
to an auction sale. In e.xecution of a 
simple money decree a house of the 
judgment-debtor-objector was attached 
sometime before 13th December 1931, 
He did not appear at all to file any 
objection to the attachment. Various 
steps were taken and notices were is- 
sued under O. 21, R. 50, for the judg- 
ment-debtor to appear at the time of 
the settlement, of the terms of th& 
proclamation of sale; but he did not 
appear at all. Ultimately the proper- 
ty attached was sold on 19th January 
1933, and purchased by the decree- 
holder. Before however the sale could 
be confirmed, the judgment-debtor on. 
18th February 1933, filed an applica- 
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tion under O. 21, R. 90, praying for 
the setting aside of the sale on the 
ground of certain irregularities and 
fraud in conducting and publishing it. 
Later, on 27th April 1933, but before 
the sale could be confirmed, he filed 
another application under S. 47, Civil 
P. C., objecting to the sale on the 
ground that the property was the 
house of an agriculturist and was 
exempt from attachment and sale un- 
der S. 60, Civil P. C. The Court below 
has dismissed this objection isummaiily 
on the ground that it was not main- 
tainable inasmuch as it was filed af- 
ter the sale had taken place. The ap- 
peal has been preferred from this last 
order. 

The Court below has relied on the 
authority of the case in 4 A L J 519 
(1) in support of the view that the 
objection was too late. In that case me 
learned Single Judge relied on 26 Cal 
727 (2) and 7 All 641^ (3)_ both of 
which can be easily distinguished. In- 
deed, in the former case, the Calcutta 
High Court actually held that: 

Even the confirination of the gale was no bar 
to an application made by the judgment-debtor 
to have it declared that in execution of such a 
decree the holding could not be sold, as the ques 
tion was one relating to the execution, discharge 
and satisfaction of the decree. , i 

The main ground on which the “ 
ned Judge held that the objection could 

not. be entertained was that: 

In my opinion a judgment-debtor 

have raised objections prior to the sal 

has refrained from doing so, and who g . , ^ 
appealed against the order for sale, ha 
after the sale has been carr ed out ‘o P^fer an 
objection that the property sold was not leg y 

Tha* case was decided under the 
ina;. case uas u Procedure 

provisions of the old , c oga 

Code (Act 14 of 1882). 
of that Code the Court . i 

the sale of any ' thereof 

been aUached, or a 
That section did not lay ^ whe- 
cular stress on the or not. 

ther the property was salea such 

It was held in some cases suci_ 

an order was appealable an « judg- 
tamount to an order -i,. imtdied 

ment-debtor, whicli necessarily ind 
that the property ^'us view 

presumably on ^.^^piprcd that, 

that the learned jiows an or- 

wherc a judgment-debtor ^ docs 

der for sal? to be passcd_an£l ^ 


519=1907 A W X 193. ^ prasanna 

t)urga Charan Maudal ' • 5 ^ 6 . 

Sarkar, (1899) 20 Cal c2i-S C jj^agat, 

Ram Chhaibar Misir v. Beebu Bn. b 
7 All 641 = 1885 A ^V N 190. 


not appeal from such an order, he 
should not be allowed to object to the 
sale at a later stage. 

The scheme of the new Civil Pro- 
cedure Ck>de is not identical. O. 21, 

R. 61, w'hich corresponds to the old 

S. 284, is differently worded and au- 
thorises the Court executing a decree 
to order a sale of the property at- 
tached by it, or a portion thereof, only 
if it is liable to sale. Thus, where there 
is property not liable to sale, R. 64 
would not be applicable. A further 
difference arises because of the fact 
that an order under R. 64 is no lon- 
ger appealable. The right of appeal 
arises only when the sale has been 
confirmed later. It cannot therefore be 
said under the new Code of Civil Pro- 
cedure that, when an order for sale 
was made under R. 64, the judgment- 
debtor had a right of appeal of which 
he did not avail himself. S. 60, which 
is embodied in the substantive part 
of the Civil Procedure Code, provides 
that certain particulars “shall not be 
liable to attachment or sale.” Among 
these particulars are houses and other 
buildings belonging to an agriculturist 
and occupied by him. 

It is our duty to interpret the sec- 
tion in such a manner as not to make 
any words used therein in any way 
superffuous. The fact that the legis- 
lature has thought it fit to make the 
specified particulars neither liable to- 
attachment nor liable to sale is very 
significant. It would seem to follow 
prima facie, that, even, if by some 
mistake or other a wrong attachment 
has taken place, there is' still a pro- 
hibition against the sale of such pro- 
perty. Admittedly the right to object 
to tne attachment of a nun-attachable 
property can arise aliv;- the attacli- 
mcni has taken place*. i‘ would scemt 
to follow tliat the rigi . to object to| 
the sale of a non-sa!< . ble propci*ty 
ou«^lit also to arise after such a sale 
lias taken place. When a sale has been 
confirmed and the property has be- 
come completely vested in the auction- 
purchaser, it may be said to imply 
a decision that the i>ropcriy was sale- 
able which may operate as a bar 
against any objection raised by the 
judgmcnl-dcBtor after the coiifirma- 
lioif: but iliat argument cannot be ap- 
plied to a carsc wlierc there has yet 
been no < onlirmatioii and the sale is 
still siibje< i to < oniirmation. It is im- 
poj^sible, in the iatt<.T case, to say that 
iliere has bern by a necessary impli- 
cation any decision at any stage of 
the ea^e, tiuU the property was sale- 
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able, which would be conclusive as bet- 
ween the parties, and would operate 
as a bar against all objections. Had 
an api>eal been allowed from an order 
of sale under O. 21, R. 64, we might 
have been inclined to follow^ the ruling 
in the earlier case but that is not 
the position now\ 

The objection that a certain pro- 
perty is not saleable is obviously^ not 
an objection which would fall within 
the scope of O. 21, R. 89 or R. _90, 
but is an objection to the execution 
of the decree governed by S. 47, Ci- 
vil P. C., Under that section it is the 
duty of the Court to decide all ques- 
tions arising between the parties to 
the suit relating to execution, discharge 
or satisfaction of the decree. There is 
no time limit prescribed for raising 
such an objection; and we are unable 
to hold that, so long as the Court 
is functioning and has not become 
I functus officio after the confirmation 
of the sale and the satisfaction of the 
decree, it can be too late for the judg- 
ment-debtor to invite the attention of 
•the Court to its statutory duty under 
!S. 60 to see tliat a property which is 
not saleable should not be sold. The 
mere fact that the judgment-debtor 
was negligent at an earlier stage and 
did not object to the attachment it- 
'self mav affect the question of costs, 
but would not necessarily amoimt to 
an estoppel against him, as there 
1 should be no estoppel against a statu- 
tory ri"ht. To hold that, once a sale 
has taken place, however wrong and 
illegal it may be. there is a complete 
bar and the Court has no option, but 
to proceed to confirm the sale of a 
properiv, which is non-saleable under 
S. 60, will l>e nullifying the pro\nsions 
of that section, which is a result that 
ought to be avoided. 

We are therefore of the opinion that 
(Jourt l>elow has erred in holding 
that the objection of the judgment- 
debtor to the saleability of the pro- 
ncrly was not maintainable. We ac- 
cordiiiffly ciUow this appeal and setting 
aside the order of the Court below 
send the case back to that Court vith 
the direction to restore it to its ongi- 
jial number and to dispose of it accord- 
ing to law. As there was a great de- 
lav on the part of the judgment-deMor 
in’ taking the objecUon, we direct that 
the costs should abide the result. 

5 Aptyeal allowed. 


Abdul Ghafoo7 — Defendant — Appel- 
lant. 

V. 

Sri Thakur Ram Krishna Murari 
— Plaintiff and others — Defendants 
Respondents. 

Second Appeal No. 517 of 1932, De- 
cided on 9th August 1935, from decision 
of Addl. Dist. Judge, Cawnpore, D/- 16th 
March 1932. 

Limitation — Person seeking recovery of 
property against tenor of instrument exe* 
cuted by himself’~'Art, 91i Lim. Act^ applies 
— Instrument of alienation executed by per* 
son not full owner — Art. 91 does not apply— 
Suit for possession— Cancellation incidental 
— Suit is governed by Art. 120. 

When a person seeks to recover property 

against the tenor of the instrument executed by 

himself or one under whom he claims, he must 

first obtain cancellation of the instrument and 

the three years’ rule enacted by Art. 91, Lim. 

Act, applies to a suit brought by such person. 

But where an instrument of alienation is exe* 

cuted by a person who is not the full owner of 

the property but has only conditional authority 

to dispose of it, Act. 91 would not apply. But 

where the relief sought by the plaintiff is for 

possessiou and the cancellation of the lease, the 

latter relief is to be regarded as merely subsi* 

diary to the main relief. Art, 91, Lim. Act, does 

not apply and Art 120 would apply : 22 All 90, 

Foll.\ 14 Mad 26 and 32 All 392, Appr,\ 1928 All 

267, Dist. [P 1019 C 2 ; P 1020 C 1] 

• 

Mushtaq Ahmad — for Appellant. 

M. L. Aga^’wala — for Respondents. 

Judgment. — This is a def endant’s ap- 
peal and arises out of a suit brought 
against him by the plaintiff to recover 
possession over plots Nos. 141 and 142 
described in the plaint by declaring 
tliat the lease dated 4th November 
1925, executed by Jugal Kishore, gene- 
ral attorney of Hari Chand in favour 
of the defendant is invalid, ineff-^tual 
and null and void against tlie plaintiff. 
The plots in dispute belonged to Han 
Chand and Madan Mohan who were 
brothers. Both the broth^s had mort- 
gaged their proprietary rights. In 1924 
the share of Hari Chand was smd in 
the mortgage decree and waspurcha^ct 
by Ram Gopal. Madan Mohan died 
sometime in 1924 or 1925 uitlrout an 
issue and his share was succeeded to 
by Hari Chand. So Hari Cliand again 
became the owner of half of the mohal. 
This sliare was also sold in 1927 and 
purcliased by the plaintiff. The plain- 
tiff after the purchase of this half- 
share purcliased from Ram Gopal Han 
Chand’s share also which liad been 
chased by Ram Gopal in 1924. The 
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plaintiff thus became the owner of the 
Avhole mahal. In September 1925, Hari 
Chand who was the lambardar of the 
mahal executed a general power of 
tomey in favour of Jugal Kishore. On 
4th November 1925. Jugal Kishore exe- 
euted a lease of the plots (Nos. 141 
and 142) whose area was 23 biglias 
^ biswas in favour of the defendant- 
appellant, Abdul Ghani, for 25 y^rs- 
At the time this lease was given rian 
Chand and Ram Gopal were the owners 
■of the mahal and Hari Chand w^s the 
lambardar. The plaintiff filed this suit 
in 1930 for possession over the plots 
in dispute with a declaration that the 
lease w'as void and inieffectual agair^ 

him. The defendant contended that he 

had been in possession over the plots 
in dispute from before the lease in 
-dispute with the permission of the pro- 
prietors, Haii Chand and Madan Mohan, 

.and had built a kuchcl^ .bungalow, a 
house and a well with their permission 
the land in dispute, subsequenth 

in 1925 he got the lease 

from Hari Chand’s general attorney 

Jugal Kishore and ttat he 

liable for ejectment. The 

found the lease as valid and ‘ 1 ‘smissed 

the suit. On appeal the 
tional District Judge found 
lease was not beneficial and " a 
.and decreed the suit. The Ram 

pellate Court further jease 

<lopal had not consented within 

in dispute and that the suit * 

The first point urged by 

counsel for the appeUai^ irn<;much as 
lease, is valid and binding ^ 

th,e learned Judge has tne 

lease is not beneficial, railway for 

So 2 biswas of laud are let ■ ^ is it 

Rs.'35. Haviog regard to this rent for 

possible to say that Ks. ? There 

23 bighas odd of laijd in q inadequate 

•can be no doubt ihat the re be for the 

one. Consequently the lease cannot 

•benefit of the cosbarers. , f^uild that 

The learned Judge iniurc the 

the lease was that there 

mortgagee’s interests a d 

was no circumstance to s .«nrs was 

granting of the lease the in- 

■a necessity and benelicial to 
terests of the co-sharer^. j^fjerc and 
•this finding of the t beiielicial, 

find that the lease 1’°' inadequate 

but was granted on a period 

rent for a very long tern j^ort- 

to injure the interests ^ ^ 
gagees. The next point was 

learned counsel for the api posscs- 
that the appellant had been m pos 


sion before the lease as a licensee and 
that he w^as hot liable for ejectment. 
As this point has not been considered 
by the low'er Court, issues were remit- 
ted on which findings have been re- 
ceived. The low^er Court has found tliat 
the appellant liad no building of per- 
manent nature on the land before the 
lease and that the building whicli was 
of a temporary nature which he had 
built before the lease had also fallen 
down before the lease and he has also 
found that there was no^ license for 
making the construction in favour of 
the appellant. That it w'as so is ap- 
parent from the fact that there is no 
mention of any building in the lea^. 
If there had l^en any building at the 
time of the lease or* if the appellant 
had been allow^ed to construct any 
building on it before the lease, there 
must have been some mention of it 
in the lease. The land w^as given to 
the appellant for storing fuel and he 
had been using this land before the 
le^ise for the same purpose. Under these 
circumstances the appellant ^ has no 
right to remain in possession indepen- 
dently ol his rights under the lease. 

The third point urged by the learned 
counsel for the appellant was that the 
suit was time-barred inasmuch as the 
lease was given on 4th November 1925, 
and the plaintiff purchased lialf of the 
properly on 21st February 1927. since 
when the plaintiff should be presumed 
to haie notice of the lease whicii was 
registered and under Art. 91> Limita- 
tion Act, the suit having been brought 
beyond three years would be tmic- 
barred. In order to appreciate this 
argument of the learned coun^l it has 
to be seen whether Art. 91, Limitation 
Art applies. The learned counsel re- 
lies’ on 50 All 510 (1). This case is 

distinguisliable inasmuch as the suit 
was brought for a mere declaration that 
the sale-deed dated 26lh August 1918, 
was null and void and that the defen- 
dants had not acciuired any right there- 
by This document liad been executed 
by the plaintiff himself in favour of 
the defendants. When a person seeks 
to recover property against an instru- 
ment executed by himself or one under 
whom he claims he must first obtain 
the cancellation of the instrument and 
the three years* rule enacted by Art. 91 
applies to a suit brought by such per- 
son. ifiit where an instrument of alie- 
nation is executed by a person who is 
not the full owner of the property, 
but has only conditional authority to 

1 Mobanuiuid Nazir v. Zulaikba Bibi, 1028 All 

207 = 100 I C 54=50 All 510=20 A L J 230. 
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dispose of it that Article would not 
apply, vide 14 Mad 26 (2) and 32 All 
392 (3) at p. 395. The case which ap- 
plies on all fours to the present case is 
22 All 90 (4). There during the con- 
tinuance of a mortgage which con- 
tained a covenant against alienation ot 
the mortgaged property, the m^gagor 
made a perpetual lease of t^t pro- 
perty. The mortgagee brought a suit 
on his mortgage and having obtained 
a decree put the mortgaged property 
up to sale. The auction-purchaser ot the 
mortgaged property on becoming aware 
of the existence of the perpetual lease 
sued for the cancellation and for a 
declaration that the defendant had no 
Tio-ht to interfere with or obstruct the 
phiintiff in respect of the property m 
question. It was held that the hunta- 
tion applicable to such a suit was that 
prescribed by Art. 120, Sch. 2, Limi^- 
lion Act, 1877, and not the prescribed 
Art. 91 or Art. 95. The mam prayer 
of the plciint was for a ^^cree declar- 
ing and establishing the plaintift s 
and the prayer for cancellation of the 
lease could be treated as merely sub- 
sidiary to the main relief asked. In 
this case also, the relief sought 
the plaintift is for possession aiid the 
cancellation of the lease is to be 
f^arded as merely subsidiary to tne 
main relief. I am therefore of opinion 
that Art. 91. Limitation Act, does not 
apply and Art. 120 as held in 22 All 
90 (4), referred to above, would apply. 

In this connexion there is anothei 
point which may be mentioned here. 
According to the argument, of the 
learned counsel the plaintift is to be 
presumed to have notice of t-.e regis- 
xore-d lease but there is nothing to 
show that the plaintift knew \\nthin tlie 
last three years of the facts entitling 
him to have the instrument cancelled 
or set aside. 1 therefore find that 
Art 91, Limitation Act, does not apply 
land the suit is not time-barred. There 
is no force in the appeal. It is there- 
fore ordered that it be disimssed ivith 
costs Permission to file a Letters 
Patent appeal is granted. 

P Appeal dismissed. 

3. Backeban Singh V. 

AH 392=5 I C 585=7 A L J 50i IPC)* 

4. Mohamad Baqar v. Mango Lai, (1900) 22 All 

90=1900 A W N 183. 
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Dori and others — Appellants. 

v. 

Emperor — -Opposite Party. 

Criminal Appeal No. 392 of 1935, De- 
cided on 19th August 1935, from order 
of Sess. Judge, Bareilly, D/- l8bh May 
1935, 

sje Criminal Trial — Charge to jury-Ver- 
diet of jury clear and unambiguous— Judge 
cannot charge jury afresh or discuss facts ot 
case again and ask jury to re-consider their 

verdict. 

After the jury have considered the verdict and 
the foreman has informed the Judge what is 
their verdict or what is the verdict of a majo- 
rity, the Judge has no jurisdiction to charge the 
jury afresh. The law ’ contemplates only one 
charge by the Court and that after the case for 
the defence and the prosecutor’s reply are con- 
cluded (vide S. 297, Criminal P. C.), and there 
is no provision in law entitling the Judge either 
to re-charge the jury or to argue out the matter 
with the jurors after the verdict has been deli- 
vered. If the jury, after retiring to consider 
their verdict, inform the Judge that they did. 
nob understand the law as explained to them by 
the Judge, it is no doubt open to the Judge to- 
explain the law again bo the jury, but there is 
no provision in law that authorizes a Judge, m 
the event of his disagreeing with the verdict of 
the jury, to charge the jury afresh. Where the 
verdict of the jury is vague and uncertain, 
S. 303, Criminal authorizes the J udge to 

put necessary, questions^ win^'a Tiew to ascer- 
tain whether the jury intended to bring in a. 
verdict of guilty or not guilty, but, beyond 
ting questions witbi ft viow to ascertftiu what tnB 
verdict of the jury is, the Judge has no juris- 
diction to enter into a discussion of the facts o£ 
the case with the jury. If the verdict is general 
and complete and free from ambiguity, the 
Judge is not competent to pub questions to the 
lury, nor can he ask the jury to te-consider 
their verdict. If the Judge disagrees with the 
verdict he can proceed under S. 307, Ctiminal 
P. C., but he cannot again proceed to charge the 
iurv and ask them to re-consider their verdict. 

^ ^ [P 1022 0 1, 21 

G. S. Pathak — for Appellants. 

Govt. Pleader — for the Crovpn. 

Judgment. — This is an appeal 1^ 17 
persons who liave been convicteo. Dy 
the learned Sessions Judge or 
of an oftence punishable under o. 08 ) 0 , 
Penal Code. The trial was by jury. 
After the Judge had finished his charge 
the jury retired to consider ver- 

dict. The foreman thereafter delivered 
the verdict of the jury in the following 

terms: , , 

We do not find the offence proved because al- 
though we think that the accused were present 
there is no evidence that they intended to com- 
mit dacoity when they went there. The affair 
seems to be rather what happens in a village- 
and in such a case it is quite ordinary to U3& 
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such an expression as 'even though you cut our 
throats we will not let you cut the crop.’ We 
think that they went to the field with the idea 
of settling the dispute. I know of such a case 
In one of my own villages. 

At this stage the learned Judge stop- 
pled the foreman and explained certain 
matters to the jury and also put cer- 
tain questions to the foreman to which 
he replied. Thereafter the jury'^ was 
asked to retire again to re-consider 
the facts and the pK>ints which the 
Judge had laid before them. The jury 
then returned a verdict of guilty as re- 
gards each of the appellants and the 
learned Judge accepting the verdict 
convicted the appellants. It is contend- 
ed on behalf of the appellants that the 
procedure adopted by the learned 
Judge had no sanction in law and the 
amended verdict of guilty returned by 
the jury was illegal. In my judgmen^ 
this contention is well founded and 
ought to prev^ail. , . . 

The incident forming the subje^ ot 
the charge took place in village Fan- 
waria on 2nd January 1935. It is com- 
mon ground that a sugarcane 
alleged to belong to two persons named 
Dori and Chet Ram was attached in 
execution of a decree and was 
by the Amin on 1st January^ 1935. Une 
CaurL Shankar purchased the same tor 
Rs. 74. Gauri Shankar paid the sale 
price and the Amin passed a receip'^ 

The Amin delivered possession 
Oauri Shankar and left the village. 1 no 
next day, viz. on 2nd Januar^^ Oaun 
Shankar went with labourers and c 
to cut and remove the crop. 

The case for the proseciition 
that after some sugarcane had neci 
cut Gauri Shankar was informed tnat 
■an attack was to be made i; 

he therefore ran away. „„rnc 

from the village to the 
•crowd arrived they found Balak » 

the brother of Gauri Shankar, -pv-.v 
carts and 10 or 12 labourers, tney 
surrounded and caught some ot 
while others ran away. Those ^ 

and the cane that was cut ^rc 

to the sugar retinery m the 
in the carts and on the 
labourers. Gauri Shankar • i 

“Lehru” in the field. It is smd that 
the “Lehru” was covered with cane 

and set on fire. of 

The case put forward on ‘ 

;the accused was that the ca 
that was sold bv the -Amm , 
not to Dori and Chet and 

;the brothers of Dori named Jm^n 
Oomid, It was alleged that on 


morning of 2nd January, Jiwan Ram 
and Gomid tried to have the matter 
settled through the intervention of a 
man named Siwa Ram, but their at- 
tempt failed. Then some of the accused 
went to the field where the cane was 
being cut and the following conversation 
ensued between them and Gauri Shan- 
kar. The Panwaria party said to Gauri 
Shankar: “We will not let you cut this 
field as it belongs to Gomid and Jiwan.” 
Gauri Shankar replied “I bought the 
field and I propose to cut it.” The 
Panwaria party then said “Even though 
it means that our own throats are cut 
we will not allow you to cut it.” After 
this Gauri Shankar and his labourers 
went away and the cane that was cut 
was removed by Gomid and Jiwan. 
The accused denied that they burnt 
the “Lehru” or removed any articles 
belonging to Gauri Shankar or to his 
labourers. 

In order to appreciate the observa- 
tions of and the questions put by the 
learned Judge to the foreman of the 
jury after the verdict quoted above was 
delivered, it is necessary to mention 
that in the course of the investigation 
the investigating officer is alleged to 
have recovered an axle from a certain 
pond and the case for the prosecution 
was that the axle was of the “Lehru” 
of Gauri Shankar. After the learned 
Judge stopped the foreman when he 
was delivering the unanimous verdict 
of the jury, he (the learned Judge) 
warned the jury that 

(1) tbo case was to bo decided on the evidence 
on the record and noton any outside personal 
knowledge he might possess of similar cases, and 
(2) that whatever might have been the intention 
of the accused when they went to the field, the 
iury had to decide whether in the light of what 
occurred any ofience had been committed. 

The learned Judge further pointed 
out that 

It was admitted that Gauri Shankar bad left 
the field and that the accused’s party bad taken 
away at least two cartloads of cane. 

•ind explained that 

If they found that the removal of the cane 
was due to threats given by the accused the 
offence of dacoity was complete. 

The learned Judge then asked the 
foreman whether in the opinion of the 
jury such threats had been given and 
his reply was 

there may have been throat or there may not 
have been threat. , , . 

The Judge then observed that it was 
no verriict and 

the jury must decide whether or not threats 
had been given if they did not accept the prose* 
cation story of I3alak Ram and the labourers 
having been knocked about by the accused. 
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The learned Judge also told the jury 

^^There was also the question of the alleged 
V • rt tVifl ‘Lehru’ which though not an 

having threatened the complainant s patty to 
induce them to give up the cane. 

The foreman then suggested that the 

“r«oS-.r.r 'ss.* =• 

=eV'« 

Wrned" Judge then pointed out that 

Whether or not it bo usuaU 

rn.‘^:rjJheran£moreov.r.^i^^^^^^^^^^^^ 

dent. T^®e\viJv accept the prosecution evi- 
Panwaria ,^al7eeovery of the axle, from 

rprd^^e‘a°r\ho house el the aceneed Huuir^and 

saBBaB=.r-::: 


lid the veraicL . 

'has no iurisdiction to charge th 

,^1-pch The law contempl^e^ only 
dixCSli. r'^.vv-i- iind that ^ 
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the juiy' to re-consider their ver^c^ 

If the Judge disagr^s 
he can proceed under S. 307. Cnmmai 

P. r. hut he cannot agam proceed to 

charge the jury and ask them to re 
consider their verdict. 

In the case before me the verdict ori- 

oiMlly delivered was cle^ly a 
m^s verdict of not guilty and the 
le-’-ned judge therefore haa nojunsdic- 
fen 1o igain discuss the fac^ and to 
ask the jury to re-consider their ver 
dirt The verdict of guilty subsequently 
d^ered by the jury ^vas therefore 
illecal and the Judge could not act 
on thi same. It follows that the con- 
viction of the appellants cannot be sus- 
tained and must be set aside. 

The question howev-er 
ther I should order a re-trial of Ih^ 
appellants. In the circumstances of the 
present case 1 have come to the con- 
clusion that re-trial should not be 
ordered. The dacoity was a technical 
one and no injury was caused to any 
man of Gauri Slian^r's p^rty. The 
learned Judge of the Court below nad 
rtrtii sLpicionV that the rernoyaL 

spired by the karinda of 

Judge. The learned Judge obsenea 
t hat : 


The law -- ' 

?ht ’^laseV'the 
|':''' 297 . " Criminal 

no P^^/'^'p^char"" the iury or to argue 
eitli.erto -.i, the iurors alter 

lout the tvuh the^juro 

. ^ ''.ff tor re^i rin" to consider their ver- 
jury after rewiriuo j- th'^t thev did 

Jii;? o' rti/e faw a^explahfed to 

not understand 7^0 doubt 

tliein by ^ °lo explaui the law 

'to the K bi? there is no pvo- 
again to t'le ]t authorizes a Judge, 

Vision in law uia .. freeing with the 

l‘" the juo^ to °oha"ge the jui-y 

iverchet of tne j^ct of the jury 

iafresh. Where • g 303, Criminal 

lis vague and uncerUi , b. 

,P. C.. J to as- 

acccssaiy qucstioi intended to bring 

rertain or not guilty, buit, 

in a verdict of a view 

beyond Pitting ^ ^ verdict of the 

to ascertain jurisdiction to 

jury is,, the ndge tas.no 3^^ 

enter into :^j.y. H the verdict 

of the case nnlh the jury 

is geni tal p the present case, 

^“ompeteiit to put 

aucstioil" to the jury, nor can he ask 


The dacoitv wa. due mainly to 
Gauri Shankar having purchased ^ 

which was regarded as the proper y 
zamindar. 


iaminuar. ,.,=»<! 

EMe€^Xt'T’ S^^t Jn^^oV S 

vvould meet the ends of justice. The 
Appellants have had to undergo the ex- 
pense and trouble of a protracted 
They liave been in jail for some tvme- 
in v^ew of these farts I do not consider 
it desirable to order re-tnal of the 

accused. 


CUbCCi. 

The result is that I allow this appeal 
and set aside the convictioai and ^n- 
tences passed on the appellants, i he 
appellants need not surrender to their 

bail. Their bail bonds are discharged. 

* 


B.P. 


Appeal allowed. 
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Bennet. Iqbal Ahmad and 
Ganga Nath, JJ. 

In the matter of 5, a 7 i Advocate, 
Ghazipur. 

Misc. Case No. 147 of 1933, Decided 
on 20th August 1935. 

^ (a) Legal Practitioner — Enquiry under 
Legal Practitioners Act — Evidence and 
judgment against pleader in civil suit are 
admissible in inquiry but are not conclusive 
proof. 

Judgment and evidence given in the civil suit 
filed by a party against the pleader is admissible 
as evidence in an inquiry against the pleader 
under the Legal Practitioners Act but the judg- 
ment and evidence'are not conclusive proof in the 
enquiry: 22 All ^9 (P C)and 1931 Rang 33, Dist; 
1911 Mad 612 (P B), Foil. 

CP 1023 C 2; P 1024 C 1] 

(b) Evid ence Statement by another in 
writing with regard to partnership cannot 
be proved by different person. 

A statement in regard to partnership cannot 
be proved by a witness who merely says that 
the statement is in the handwriting of a certain 
person. A statement oral or written by a per- 
son not called as a witnes.s comes under the 
general rule of hearsay. [P 1027 C 1] 

^(c) Legal Practitioner — Legal Practi- 
tioners carrying on partnership business 
against High Court rules and making untrue 
statements regarding partnership — Lenient 
view should not be taken. 

A pleader, who in contravention of the rules 
made by a High Court entered into a partner- 
ship business and made an untrue statement 
that he was not a partner; 

• l£eld : that rules on this point were very 
strict and wore strictly administered by the 
Allahabad High Court and lenient view should 
not bo taken of the conduct of the pleader. 

CP 102S O 2] 

. (d) Legal Practitioner — Professional 

misconduct — Charge must be proved by 
clear and convincing evidence. 

Per Iqbal Ahviad, J.— The charges of profes- 
sional misconduct against an' advocate must bo 
proved by clear and convincing evidence and 
should not bo inferred from n.ere grounds for 
susDiciou however reaFOnable those grounds mav 
appear to be : 1930 P C 144, Foil. [P 1027 O 1] 

K. Verma, A. P. Pandey, S.N. Verona, 
S. Aliara and halta Prasad for 

Applicant. 

Govt. Advocate— ior tbs Crown. 

Bennet, J.— This case against Mr 
advocate of Ghazipur, was sent to the 
Bar Council for an enquiry and the 
Bar Council framed foUowing t«o 

charges: (1) Thai you, Mr. B. ,.i 
n a business in P=^rtnerstup wath 

•hers, but took steps 
your connection as a partn 

thereby committed " of 

conduct. (2) Tliat m the suit, out 


B, 

the 


on 

oi 
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which F. A. 481 of 1929 arose, you 
denied that you were a partner, which 
denial was held not to be true both 
^ Subordinate Judge and the 

Kon ble High Couri and your con- 
duct in the said suit disclosed that 
you took steps to n- ii-.e out that you 
were a creditor, which a .s also found 
to be untrue, and by si , a action you 
''■ere guilty of professional misconduct. 

The Bar Council conducted an en- 
Cjuiry and heard evidence on both sides 
and have come to a cx)nclusion as fol- 
lows : 

Our conclusions therefore are that Mr. B was 
never a partner but had advanced Rs. 2,000 as a 
loan to Haruandan Prasad, that his defence in 
suit No. 85 of 1928 was true, that the charges 
against him are not proved and that he is not 
guilty of any professional misconduct. 

Against this conclusion the learned 
Government Advocate has filed two ob- 
jections as follows: (1) That the find- 
ing of the Tribunal is against the 
weight ot evidence on the record. (2) 
rimt the Tribunal has erred in going 
behind the finding of the High Court 
in First Appeal No. 481 of 1928. 

This finding of the High Court was 
to the effect that Mr. B was a part- 

^P- business in question. We 

will first dispose of this point of law. 
The leaiTiecl Government Advocate re- 
ihcd on two rulings for his proposition 
One of these is reported in 22 All 49 

(1) . In that it was held by their Lord- 
ships that the High Court was cor- 
rect in deciding that the propriety in 

. , , , conviction main- 

tained by the Court of append could 

into question and that 
It was final and tliat the appellant 
could not argue that he did not frau- 
dulently or dishonestly use a copy of 
the decree as he Itad been convicted 
of doing. The learned Government Ad- 
vocate also referred to 12 Rang 110 

(2) . In tliat case an advocate had been 
convicted under S. 177, Pei:al Code 
of ^ furnishing an income-tax return 
which he knew to be incorrect. On the 
other hand in 37 Mad 238 (3), a Full 
Bench laid down that the judgment 
and evidence given in the civil suit 
hied by a party against the pleader 
was admissible as evidence in an cn 
quir>' against the pleader under the 
Legal Pr:ictitioners Act, but the judg- 
ment and evidence was not conclusive 

1. /u the matter oj B^jendro Nath 
(1900) 22 All .10^20 L A 242=7 Sar 55G (P c/'* 

2. In the matter o/ an Advocate, 193 j Rana 
1-19 X 0 860=12 Rang 110. 

3. Muni Itcddi v. K. Venkata Row, IDi.i \i.,^ r , o 
= 17 I C 54J = 13 Cr t . J 300=23 M V , , 

37 Mad 23S (P B). - ^ L J 4l< = 



1024 Allahabad In re B. Ah Advocate, Ghazipdr (SB) (Bennet, J.) 1935 


proof in the enquiry. It appears to 
us that a distinction is to be drawn 
between the judgment in a criminal 
case and the judgment in a civil case 
where these judgments are produced 
in an enquiry against a legal practi- 
tioner. In the case of a criminal con- 
viction the Court is making an enquiry 
as to whether the character of the le- 
gal practitioner is such that he should 
be allowed to remain on the rolls. In 
this enquiry the proceedings are of a 
-criminal or quasi-criminal nature. The 
Kvidence Act, S. 54, provides as fol- 

lows t 

111 criminal proceedings the fact that the 
accused person has a bad character is irrelevent, 
unless evidence has been given that he has a 
good character, in which case it becomes rele- 
vant. , ^ - 

Explanation 1. — This section does not apply 
to cases in which the bad character of any per- 
son is itself a fact in issue. 

Explanation 2. — A previous conviction is rele- 
vant as evidence of bad character. 

In our opinion the case wo are sup- 
posing would be one in which the bad 
character of the legal practitioner was 
itself a fact in issue and therefore a 
pre\ious conviction would be relevant 
SIS evidence of bad cliaracter under 
Explanations 1 and 2. The fact that a 
TT.an had been convicted therefore 
would be relevant evidence and the 
grounds on which he had been con- 
A-icted could not be called into ques- 
tion. But when Ave come to a cixdl de- 
cree as in the present case, S. 54, Evi- 
dence Act, cannot be applied. The 
learned Government Advocate Avas not 
able to refer to any section of the Evi- 
dence Act, Avhich he could apply to 
show that the findings of the civil 
Court were conclusive proof. Accord- 
inqiv we agree with the view expressed 
bv the Full Bench of the Madras High 
Court that the judgment and evidence 
in the civil suit are admissible as evi- 
dence in this enquiry, but the ludg- 
incnt and decree are not conclusive 

proof. 

We now come to examine the admit- 
ted facts in this case. Mr. B a 

vakil of thn High Court had acted 

as a Munsif at Etah in 1911 and 1912 
and he states that he came to ^liazi- 
pur in August or September 1920 and 
l*)c^an to pr<ictise in Ghazipur. He nad 
a cousin, Trijugi Narain, who was an 
assistant master in the D. A. \ . bciiool 
at ("*hazii)ur, and the school authorities 
did not desire to retain the services 
of Trijugi Narain any longer. Haman- 
dan Singh and his brother, Harcharan 
SinMi had a flour mill in Ghazipur and 
llarnandan Singh desired to start a 


flour mill in Ballia. Trijugi Narain and 
Hamandan Singh and Mr. 'B. were con- 
cerned in the starting of this mill as 
follows: 

A sum of Bs. 2,000 was advanced by Mr. B, 
and received by Hamandan Singh through 
Trijugi Narain. This is shown by a receipt 
(Ex. 1) printed on p. 34 of the paper book as 
follows: 

Mill Mills Tank, 

Ghazipur, U. P. 24th February 1921. 

Received from Babu Trijugi Narain and Babu 
B, the sum of Rupees two thousand only on 
account of making up for the payment of an 
oil engine, worth Rs. 2,046-15-0 (as per draft 
National Bank, Calcutta). 

Rs. 2,000, 

One anna stamp. 

Sd. Hamandan Singh. 

On an earlier date Ananda Prasad Singh had 
also advanced money as is shown by receipt 
(Ex. 6) of 20th October 1920; 

Barb, 

20th October 1920. 

“Received Rupees two thousand (Rs. 2,000) 
only from Ananda Prasad Singh (Rs. 1,000 on 
15th instant, and Rs. 1.000 this day) on account 
of purchasing an Oil Engine from Messrs. 
Parkins & Oo., Leeds, England. 

Rs. 2, COO 

One anna stamp. 

Sd. Hamandan Singh, 

20bh October 1920. 

This receipt is almo^ identic^ in 
its nature Avith the receipt. Ex. 1, and 
the monev in each case is stated to 
be received to make up the money tor 
the payment of the oil engine. We may 
also note that in. Ex 1 the m^ey is 
put down as received from B. irijug^ 
Narain and B. The evidence for 
defence is that Mr. B had alone made 
a loan. The explanation he gave m evi- 
dence was that because the money was 
sent through Trijugi Narain therefore 
his name was also ent'Cred and that 
he thought there was no harm in this 
as Trijugi Narain was Avorking in the 
mill. This explanation is childish. Mr. 
B is a laAvyer ahd he must have knoAvn 
perfectly well that if he made a loan 
the name of his cousin ought not to 
appear in the receipt. Another point 
to be noted in regard to these receipts 
(Exs. 1 and 5) is that they both state 
the purpose for Avhich the money 
A\’as received, for the payment of ah 
oil engine or on account of purchasing 
an oil engine. It is not usual to enter 
such a purpose in a mere receipt for 
money lent. 

The mill started work and it is stat- 
ed in evidence by Trijugi Narain that 
he was to receive a half share of the 
profits. This Avas confirmed by a draft 
deed of partnership bet^yeen Trijugi 
Narain and Hamandan Singh (Ex. 15) 
printed on p. 45. The date of this as 
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printed is admittedly incorrect as the 
year was 1920. This draft was drawn 
«p by Mr. B and it sets out in para- 
grraph 2 that Trijugi Narain and Har- 
nandan Sing-h were sharers half and 
^If and that proht and loss would be 
in the same shares. Now what happened 
subsequently in regard to the deed of 
partnership is in dispute, and no deed 
of partnership is produced other than 
this draft. It is to be noted that Tri- 
jugi Narain is related to B as a cousin 
and on the other hand Ananda Prasad 
is related to Hamandan Singh as a 
brother-in-law, the sister of Ananda 
Prasad being married to Hamandan 
Singh. The suggestion of the learned 
Government Advocate is that the divi- 
sion half and half represents As. 8 for 
Trijugi Narain and Mr. B, his cousin, 
and eight annas for Hamandan Singh 
and Ananda Prasad, his brother-in-law. 
Later someone added the name of 
Ananda Prasad on the top of the draft, 
but the draft was not altered in the 
body of the draft. This alteration may 
have been merely to indicate that the 
new draft should take into account the 
share of Mr. Ananda Prasad. Tliat 
Trijugi Narain and Ananda Prasad were 
partners in the mill is further shown 
■by a sarkhat, E.x. 10, printed on page 
47 bearing the signatures of Trijugi Na- 
rain and Ananda Prasad and Trijugi 
Narain has admitted that he signed 
this document and wrote the whole of 
this document. This sarkhat states that 
certain cash was received through Tri- 
jugi Narain and Ananda Prasad, owners 
of Sri Lakhshmi Flour Mills, Ballia. 
and cash was also received through 
Hamandan Singh. The person who 
received this cash was Vishnu Ram who 
had supplied petrol to the miU. Tri- 
jugi Narain stated in the paper book, 

p. 18: 

. Hamandan Singh bad never paid mo half 
the profits. He bad given me my bare expenses. 

I returned from Ballia where the fiour mill was 
first started in April 1922. After that I bad no 
connexion with the mill. I used to manage the 
mill so long as I bad remained in Ballia. 1 had 
filed an objection regarding the levying of in- 
come-tax on this mill at the instance of Har- 
nandau Singh who was sick at the time. 

I used to take from the mill nothing definite 
•or fixed but used to take as much money a.s I 
required. I used to take an average of Rs. 30 
or Bs. 40 p. m. . _ . 

Now when the connection of Trijugi 
Narain as manager of the mill ternu- 
jiated ill April 1922 a document was 
shortly afterwards e.xecuted on 7th June 
1922, printed on p. 37. This is a hypo- 
thecation bond of half the flour mill 
-executed by Hamandan Smgh alone in 
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favour of Mr. B. This document sets 
out: 

I borrowed Bs. 2,000 from B, B pleader 
practising at Qhazipur. I have not yet been 
able to pay up that amount. After payment 
only Rs. 1,600 is due by me up to this time . , . 
I shall pay the entire debt with interest at the 
rate of one per cent p. m. within 2^ years in the 
instalments detailed below .... whatever liabi- 
lity's on the mill up to this time, all that shall 
be liable to be paid by me after rendering the 
account. Trijugi Narain shall not be liable for 
payment of Rs. 73-8-0 due under a note of band 
in the name of Kundan Ram Bishun Ram; 
rather I shall be liable for the payment of that 
amount. From 1st Juno 1922 and from that 
date the amount of interest also mentioned in 
this document shall run and be considered. 

Now. the receipt. Ex. 1, bears on en- 
dorsement on the same date 7th June 
1922 to the effect that Rs. 400 was paid 
on that date. The finding of the Bar 
Council is that Rs. 358 was paid in 
cash and the balance set off against 
a debt due by Trijugi Narain. There- 
fore the original advance of Rs. 2,000 
was reduced by this payment of Rupees 
400 to Rs. 1,600 and the bond for 
Rs. 1,600 was written in favour of Mr, 
B. Now it is regrettable that the Bar 
council in making their enquiry by 
some oversight omitted to enquire in- 
to a most important point, that is what 
rate of interest was fixed on the ori- 
ginal advance of Rs. 2,000, if any. All 
that we find is a brief statement of 
a few words in their finding as fol- 
lows- “Mr. B gave up the interest.” 

V\ € think this question of whetlier 
interest was fixed and what was the 
rate is one of great imjxirtance as ob- 
viously, if Mr. B’s contention is cor- 
rect that this was a loan, the loan 
would have carried interest. Now tlie 
receipt. Ex. 1, is silent on the point 
of interest. Further the bond of 7th 
June 1922 does not state that interest 
due on the original advance was given 
up. That bond merely states that af- 
ter payment only Rs. 1,600 was due 
It IS very strange that if interest oii 
the original advance had been fixed and 
was given up when that bond was 
executed, the bond should be silent on 
the point. In his statement on no 16 
and 17 Mr. B does not menUon any 
rate of interest as fixed at the time of 
the advance. Nor did he make this 
statement m his evidence recorded by 
the Bar Council. ^ 


couiibei, is.ant 

\^erma, was asked by us what was the 
rate of mterest, Mr. B. made a statement 
which he has signed: "Trijugi 
told me that eight annas per cent ntS- 
mensem would be paid." This 
very strange that Mr. B should have 
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made a loan of Rs. 2,000 without a^ee- 
ing Hamandan Singh what the 

rate of interest should be. It is true 
that Trijugi Narain had stated on page 
20: “The rate of interest w'as not en- 
tered in the receipt. Interest was set- 
tled at As. 8 per month.” Now in re- 
gard to this question as to whether 
8 per cent. p. m., interest or any rate 
was settled for the advance there are 
the following points: (1) The receipt 
is silent as to any interest and also 
the receipt does not say that the money 
was given as a loan. (2) It is admitted 
that no interest was paid. (3) The fact 
of remission of interest is not stated 
in the bond of 7th June 1922. (4) No 
definite evidence was put forward by 
B that he had fixed a rate of interest, 
nor did he ever cross-examine on those 
lines. 

For these reasons we consider that 
no rate of interest was fixed between 
the parties and tliat the Rs. 2,000 \vas 
advanced by Mr. B without any in- 
terest to be paid to him. 

Air. B filed a suit No. 301 of 1928 
in the Court of the Munsif of Ghazi- 
pur against Hamandan Singh on the 
basis of this bond of 7th June 1922 
claiming Rs. 1,990 due under the bond, 
the amount of the principal vath in- 
terest less certain payments. The bond 
had not been registered and therefore 
he treated it as a simple money 
Hamandan Singh alone was impleaded. 
It is important to notice that the 
of partnership was put forward on this, 
the earliest opportunity and Hanian- 
dan Singh pleaded that he, Tnju^ Na- 
rain, Ananda Prasad and Mr. B v^e 
partners in the flour mill. As a de- 
fence against the claim he pleaded that 
the bond was obtained merely oy way 
of security and that the partnership 
still subsisted and plaintiff was only 
entitled to profits. The Munsif held 
that the defence of partnership was 
not proved and he decreed the suit 
on 22nd August 1928. Next month on 
15th September 1928 Air. B executed 
his decree and attached the machiner>' 
of the flour mill which had been mov- 
ed to Ghazipur to another mill of Har- 
nandan Singh. On 30th Octol^r 1928 
Ananda Prasad filed suit No. 85 ot 
1928 in the Court of the Subordinate 
Tud^^e against three defendants, Air. 
B *^Triiuei Narain and Hamandan 
Singh. The plaint asked for a decree 
declaring that the Lakshmi Flour Alill 
is a partnership firm in which each 
of the parties owned a fourth share, 
defendants 1 and 2, B, and Trijugi Na- 
rain owning a half share, and tliat the 


property was not attachable in satis- 
faction of the decree passed by the- 
Munsif. The suit was not defended by 
Hamandan Singh but Mr. B and Tri- 
jugi Narain defended the suit. The- 
Subordinate Judge held that the part- 
nership of all four persons was prov- 
ed but he held against the plaintiff,.. 
Ananda Prasad, on the ground of li- 
mitation. An appeal was filed in the 
High Court F. A. No. 481 of 1929- 
by Ananda Prasad and a Bench of 
this Court held that the suit 
was within time and upheld' 

the finding of fact of the- 

Subordinate Judge that there was a 
partnership between these four persons- 
and further that although there had 
been this hypothecation bond of 7th. . 
June 1922 the partnership still subsist- 
ed in law. The Bench ordered this en- 
quiry to be made against Mr. B. Now 
it will be noted that the Subordinate- 
Judge and the Bench of this Court 
have come to the conclusion of fact 
that Air. B was a partner in this flour 
mill. Those findings are t^sed on the 
documentary evidence which we have^ 
set out. The Bar Council have come 
to a contrar>^ finding and we now pro- 
ceed to examine the grounds that they 
have put forward. 

More than two pages of the finding- 
of the Bar Tribunal is taken up with. 
the consideration of certain account 
books alleged to have been kept by 
the flour mill. These account books- 
were produced by a witness, Muham- 
mad Sami Khan on 26th February 1929^ 
in the Court of the Subordinate Judge 
and he stated that the amin had ap- 
pointed him as tahvildar of the mill 
when the mill was attached and these 
books were put into his possession by 
the amin. The Bar Council object that: 
these books were not produced in the 
Alunsif’s Court in suit No. 301 of 1928 
and they were not produced in the 
Subordinate Judge’s Court on the date 
of issues and the amin when called as 
a witness before the Bar Council in 
1935 slated tliat he had not given these- 
books over to Sami Khan whom he- 
had appointed receiver. The Bar Coun- 
cil came to the conclusion on these 
grounds apparently that the account 
books were fabricated by Ananda Pra- 
sad and Hamandan Singh ivhen Anan- 
da Prasad brought his suit. No. 85 of 
1928. Now one objection to this find* 
ing is that the books were not put 
forward in the Subordinate Judge’s- 
Court as proving the partnership al- 
though there is an entry in the book 
for 1921 setting out tliat these four- 
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persons wer^ partners of four annas 
share each. That book is stated by the 
winess, Raja Ram, to have been writ- 
ten by Hamandan Singh. We are of 
opinion that to put that entry in evi- 
dence it would be necessary to call 
Hamandan Singh as a witness and this 
was not done. Learned counsel for de- 
fence argued that as the books were 
books of account they could be ten- 
dered under the provisions of S. 34, 
Evidence Act. We do not consider that 
a statement in regard to partnership 
could be proved in this manner by a 
witness who merely says that the state- 
ment is in the handwriting of a certam 
person. In our opinion a statement 
oral or written by a person not called 
as a witness comes under the general 
rule of hearsay. Learned counsel al- 
luded to S. 47, but that section deals 
with the question arising when the 
Court has to form an opinion as to 
the person by whom any document 
was written or signed. It is not a ques- 
tion here of whether Hamandan Singh 
wrote this entry or not. It is a ques- 
tion of whether the statement in the 
entry is true or not. That like any 
other statement can be only proved 
by legal evidence. As regards the ob- 
jection that the books were not filed 
in the suit before the Munsif we are 
of opinion that Hamandan Singh natu- 
rally considered that as that suit was 
brought against him on a bond which 
he had executed the books would not 
be of service as a defence. The bond 
of 7th Tune 1922 indicated that no 
partnership subsisted after that date 
between Mr. B and Hamandan Singh 
and as between these two Hamandan 
Singh had undertaken to pay off a cer- 
tain sum of money. His defence was 
Xat the bond was taken merely by 
uav of security. But the non-produc- 
• « nf the books in that suit does not 
in oiJr opinion incUcate that they did 
^ ^vi-^t at that tune or that these are 
" I the books of the null. Learned 
further argued about certam 
of payment. These entries have 
entries , learned Subordi- 

h^dse as totalling Rs. 625-5-6 

Vn defendants 1 and 2 between 

P? u Tnlv 1921 and 31st May 1922. 

already mentioned that de- 

\Ve Triiugi Narain admits that 

fendant ^jetween Rs. 30 and Rs. 40 

he from the mill. The dilierence 

a montn tensive as to indicate that 

is not so fabricated. We are of 

the in lld.5 case the books have 

Opinion t ^j-ross the trail of evidence 

been dra'' , herring and that no 
as a n^ere re 


conclusion can be arrived at from a 
consideration of the books as they were 
not properly put in evidence before the 
Bar Council to prove the case against 
Mr; B. That case in our opinion rests 
in the main on the documentary evi- 
dence. 

In regard to the oral evidence the 
Bar Council had before them the per- 
sons who had given evidence before the 
Subordinate Judge in 1929. When those 
statements were taken in 1929 the mat- 
ter was much fresher in the memory 
of the witnesses than it was in 1935. 
In particular we may note that the 
Bar Council lay stress on the evidence 
of one Dr. Prio Nath Choudhury. This 
gentleman who lives in Ghazipur stat- 
ed that he had advised Hamandan 
Singh to start a flour mill, that he 
had refused to advance him a loan, 
that later he heard that a flour mill 
had been started in Ballia, that: 

B and Hamandan Singh both came to my 
dispensary along with Kalicbaran and asked me 
to settle the matter of the money advanced by 
B to Hamandan Singh. I induced B to 
give up the interest and take the capital gradu- 
ally. By capital I meant the principal amount 
advanced by him, and he agreed to forego the 
interest. I do not remember if I was told that 
Trijugi Narain was a partner in the flour mill. 

Now this gentleman was not pro- 
duced in the Courts in 1928 or 1929 
and he appears only in 1935 to give 
evidence for the first time in regard 
to transactions of 1922, that is 13 years 
earlier. His evidence is extremely va- 
gue as he does not know whether Tri- 
jugi Narain was a partner in the flour 
mill or not, and apparently he does not 
know whether Mr. B was a partner or 
not. The suggestion is made that be- 
cause he claims to have induced Mr. B. 
to give up interest therefore the ad- 
vance must have been a loan. We do 
not^ think that^ any weight should be 
assigned to this evidence taken after 
so many years from a witness who had 
apparently made no memorandum of 
what was stated to him at the time. 
Now as regards the oral evidence pro- 
duced against Mr. B the Bar Tribunal 
has stated: 

We cau place no reliance on this evidence. 
Dasrath states that be had been sent for by 
Mr. B and was appointed by him and sent to 
Ballia. He wishes to make out that his father 
had engaged Mr. B as a vakil, but it is proved 
that Mr. B bad started practice in Ghazipur 
only in 1920. We are satisfied that Dasrath is 
not telling tbe truth. 

From this comment one would sup- 
pose that Dasrath had stated in evi- 
dence that his father had engaged Mr. 
B before 1920. There is no such state- 
ment in the evidence of Dasrath as 
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recorded by the Bar Council or any- 
where else. It is stated in the evi- 
dence of Trijugi Narain (p. 19, line 15) : 
“The mill began to work in Ballia 4 
or 5 months after the preparation of 
the draft agreement” (which was rnade 
by Mr. B) and before the Bar Tribu- 
nal he stated: “The flour mill began 
to work in Ballia from May 1921.” 
This ^\itness Dasrath who is a Mallah 
was employed to clean the piachinery. 
He -therefore would not have taken up 
work before May 1921. Mr. B stated 
that he came to practise in Ghazipur 
in August or September 1920 and Tri- 
jugi Narain has stated that tlie date 
was even earlier. May 1920. It is clear 
therefore that there was a consider- 
able interval of time during which the 
father of Dasrath might have got to 
know Mr. B by engaging him in sonie 
case before Dasrath was employed m 
the mill. We are unable to understand 
how the Bar Tribunal have found that 
the evidence of Dasrath should be re- 
jected on this ground. The comment 
on the evidence of Badal Khan is tl^t 
he only says that there was a dis- 
cussion when Mr. B was hot present 
as to how the money would be con- 
tributed. This comment ignores the 
statement in the paper book, p. 14: 
“I had seen all the four persons check- 
ing the account and supervising the 
business at Ballia.” Learned counsel 
argued that before the Bar Council 
in cross-examination this witness had 

said: ^ . 

1 nov6r saw any accounting taking placo. iiut 

the witness bad repeated his atatement quoted 
above and a distinction is to be drawn between 
“accounting” and supervising the business and 
checking accounts. 

No comment is made on the evi- 
dence of Harcliaran Singh who is a 
s^^p-brother of Hamandan Singh. He 
stated that the mill was ovmed in 
partnership by the four i>^sons and 
he was a marginal witness of the bond 
in question. One other point wliich we 
niay mention is that the bond of^Tth 
June 1922 states that Hamandan Smgh 
undertook all the liabilities. If B had 
ms-dc & lofcin to tli€ mill on 
interest then he would not have been 
interested in the question of whether 
Hamandan Singh was or was not li- 
able for other liabilities. This state- 
ment in the bond clearly indicates to 
our minds that Mr. B was a part- 
ner in the mill and as a partner had 
a liability along with the other part- 
ners for debts incurred by the mill. 
The document therefore provided that 
in regard to those liabilities Harnan- 
dan Singh would alone be liable. It 


t^refore followed that by this provi- 
sion Mr. B would not have any li- 
ability for the debts of the mill. This 
was why this provision was _ made in 
this bond and in our opinion it is 
a very strong piece of evidence again^ 
Mr. B with which the Bar Council 
have entirely failed to deal. Another 
point we desire to note is that in the 
draft deed of partnership on p. 45, 
para. 7 it was agreed: 

If at any time any party wanted to be sepa- 
rated then he shall transfer his share in the 
mill to the other party. 

We find in the hyp^hecation deed 
of 7th June 1922 that instead of hypo- 
tliecating the flour mill only half 
the flour mill was hypo- 
thecated. In our opinion this confirms 
the view that at that time the two 
partners Mr. B and his cousin Txi- 
jugi Narain retired and the Rui>ees 
2,000 which had been advanced from 
them was returned, Rs. 400 being in 
cash and Rs. 1,600 being applied by 
this bond. The bond therefore was ta- 
ken on the one-half of the mill which 
they were giving up. This question of 
two partners having retired is also con- 
firmed by the action of Ananda Pra- 
sad who when the decree was obtained 
on his bond against Hamandan Singh 
did not object because Hamandan 
Singh had executed the bond, but when 
the mill was attached he came fonvard 
with hrs objections that he was a p>art- 
ner in the mill. He therefore was in- 
terested in the matter and this ex- 
plains why he objected. 

In view of the considerations we 
have set forth, we have come to the 
conclusion that the two charges against 
Mr. B have been established by the 
evidence which has been produced. The 
question now remains as to what 
should be the order of this Court in 
regard to this finding. Mr. B as a va- 
kil of the High Court was not per- 
mitted by the mles to take i>art in 
business or enter into a partnership. 
The mles on this point are very strict 
and have been strictly administered by 
this Court, and it is the custom of 
this Court to refuse permission for any 
member of the Bar to enter into such 
a partnersliip. It is an aggravation of 
the offence that Mr. B did not in- 
form this Court of the matter. Fur- 
ther Mr. B has put forward state- 
ments in evidence that he was not a 
partner and therefore has made state- 
ments which are untrue. Under these 
circumstances we cannot take a very 
lenient view of the conduct of Mr. B. 
However w-e do not desire to take an 
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extrem-e yi-ew of the matter and the 
order which we pass is that Mr. B 
will be suspended from practice for a 
period of six months from the date 
of this order. 


Iqbal Ahmad, J. — I respectfully dis- 
sent as, after giving due weight to all 
that could be and has been urged 
against the finding of the Bar Coun- 
cil, I remain unconvinced. I can dis- 
cover no justification for not accepting 
the finding of the Bar Tribu- 
nal that Mr. B, advocate, was 
never a partner in Sri Lakshmi Flour 
Mills, and that the sum of Rs. 2,000 
advanced by him to Hamandan Singh 
was by way of loan and not as a 
contribution to the capital of the part- 
nership and that his defence in suit 
No. 85 of 1928 was true. The finding 
of the Bar Council being in favour of 
the advocate, the burden to displace 
that finding lies on the Government 
Advocate and that burden, in my judg- 
ment has not been discharged. It is 
to be remembered that the question 
for consideration by the Bar Triburial 
was a pure question of fact and its 
findings on the question are entitled 
to great weight. It is further to be re- 
membered that the charges of profes- 
sional misconduct against an advocate 
must be proved by clear and convincing 
evidence and should not inferred 

from mere grounds for suspicion, how- 
ever reasonable those grounds may ap- 
pear to be: vide 1930 P C 144 (4), 


It may be that in the present case 
there were certain grounds for suspi- 
cion against the advocate; but cle^ 
and cogent evidence to bring the 
charges home to the advocate was 
wholly wanting, and I therefore l^ve 
no hesitation in accepting the finding 

of the Bar Council. 

The charges framed by the Tri- 
bunal against the advocate were as fol- 


That you Mr. B carried on a business 
• nn.rtner'shiD with others but took steps 
f fn ^rJiLlose vour connexion as a partner 

^nd thereby committed 

(2) That in the suit out of which F. A.481o£ 1J2J 

aro«=o YOU denied that you were a Par^er 

which denial was held not 

the Subordinate Judge and the 

Court and your conduct in the said suit dis 

closed that you took steps to make 
were a creditor, which was also found to be 
uotruo, and by such action you wore guilty ot 
professional misconduct. 

Mr. B started practice as a vakil 
in litah and practise d there till the 

l7Xa'¥leader v. The Judges of the 

of Madras. 1930 P C 144=123 I C 184-31 

Or L J 489 (P C). 


year 1920. He left Etah and com- 
menced practice in Ghazipur from Au- 
gust or September 1920. His first cou- 
sin, Trijugi Narain, was then employed 
as an assistant master in the D. A. V. 
School of Ghazipur. It is in evidence 
in the case that they were joint, but 
their “incomes are separate.” One Har- 
nandan Singh was also a teacher in the 
D. A. V. School. Trijugi and Har- 
nandan were known to each other from 
the year 1909. Both were together in 
college in Allahabad and resided in 
Oxford and Cambridge Hostel and both 
were teachers in the D. A. V. School, 
Ghazipur. Hamandan along with his 
brother Harcharan owned a flour mill 
at Ghazipur. The mill existed from the 
time of his father. Hamandan had 
therefore some experience about the 
business of flour mills. Hamandan was 
keeping bad health and, it appears 
from the evidence of Dr. Preo Nath 
Chaudhri which evidence I accept that 
he was suffering from slow fever and 
cough and on the advice of the doc- 
tor went to the sanatorium at Bho- 
wali. On his return from Bhowali the 
D. A. V. School authorities refused 
to keep him in service presumably be- 
cause of the infectious disease from 
which he was supposed to be suffer- 
ing. Hamandan then conceived the idea 
of starting a flour mill at Ballia and 
in November 1920 an order for the 
engine of the mill was placed. The en- 
gine arrived in January 1921 and a 
sum of about Rs. 3,000 was required 
for payment of the price of the engine 
with a view to take its delivery. It is 
alleged that Hamandan received a sum 
of Ks. 2,000 in October 1920 from his 
brother-in-law (wife’s brother) Ananda 
Prasad. A further sum of Rs. 2,000 
was paid by the advocate in February 
1921. Hamandan pxassed a receipt on 
24th February 1921, for the sum of 
Rs. 2,000 and tliis receipt constitutes 
the sheet anchor of the case against 
the advocate. The receipt is in the fol- 
lowing words; 


the sum of rupees two thousand only on account 
of making up for the payment of an oil engine, 
worth Ks. 3,046-16-0 (as per draft, National 
Bank, Calcutta) Rs. 2,000. 

The delivery of the engine was then 
taken. It is alleged that there were 
four partners in Lakshmi Flour Mills 
VIZ., Hamandan Singh, Ananda Pra- 
sad, Trijugi Narain and B, and tSt 
each partner contributed Rs. 1,000 to 
the capital of the partnership. It is 
said that out of the sum of Rs. 2,000 
advanced by Ananda Prasad in Octo 
ber 1920 a sum of Rs. 1.000 represent- 
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ed his share of the partnership capi- 
tal and the balance of Rs. 1,000 was 
advanced by him as a loan to his bro- 
ther-in-law, Hamandan Singh. It is al- 
so asserted that the sum of Rs. 2,000 
paid by the adv'ocate in February 1921 
was on account of the share of the 
advocate and his cousin Trijugi Narain 
in the capital of the partnership. In 
short the case against the advocate is 
that he was a partner in the mill and 
that the advance made by him was 
on account of his share in the capi- 
tal of the partnership. The case put for- 
ward by the ^dvocate, on the other 
hand, was thara sum of Rs. 2,000 was 
advanced by him as a loan and that 
he never was a partner in the mills. 

The cardinal question that arises for 
consideration in the case therefore is 
whether Mr. B was a partner in the 
mill and advance made by him was 
by way of loan. The answer to the 
question, whether a person is a credi- 
tor of a partnership concern or the 
money advanced by him was in the 
capacity of a partner, is always be- 
set with difficulties of varying inten- 
sity and, as observed by Underhill, in 
“Principles of the Law of Partnersliip*’ 
1931 Edition, p. 23: 

A person whose intention was to be a bona 
fide lender finds himself in the mortifying posi- 
tion of an apparently mala fide partner with all 
its consequent litigation, worry and not impos- 
sible ruin. 

The flour mill began to work in 
Ballia from May 1921 and Trijugi Na- 
rain resigned his post as a teacher 
in the school on 14th May 1921, when 
the sessions closed. It is common 
ground that Trijugi Narain took an ac- 
tive part in the working of the mill at 
Ballia and remained there till April 
1922. By this time it became apparent 
that the mill was working at a loss 
and the mill was then shifted from 
Ballia to village Reotipur (vide the 
evidence of Dasrath, a witness exam- 
ined by the counsel who was appointed 
to prosecute the case against the ad- 
vocate). From Reotipur the rnill was 
taken to Ghazipur and located in close 
proximity to the ancestral flour mill 
of Marnandan Singh. 

On 7th June 1922, Harnandan Singh 
cxcruted a hvpothecation bond for a 
sum of Rs. 1,600 in favour of the ad- 
vocate. Half of the Lakhshmi Flour 
Mills was hypothecated to secure the 
sum of Rs. 1,600, but, as the docu- 
ment was not registered, it did not 
operate as a mortgage. The bond was 
in respect of the amount taken under 
tlic receipt dated 24th February 1921, 
retened to above. It is a matter of 


admission that some amount was paid 
in cash and a sum of about Rs. 45 
was set ofif against a debt due from 
Trijugi Narain and the bond was for 
the balance of the amount paid by 
the advocate in Februai^ 1921. The 
sum of Rs. 1,600 with interest at 1 
per cent, per mensem was stipulated 
to be paid by Hamandan by instal- 
ments extending over about two and 
a half years. It was recited in the 
bond that the flour mill at Ballia was 
purchased by Hamandan out of his 
“own e.xpenses” and that as he had 
not sufficient amount of money he 
borrowed Rs. 2,000 from the advocate. 

Some of the instalments were paid 
by Hamandan Singh and endorsements 
about those payments were made on 
the back of the bond, but most of 
the instalments remained unpaid and 
then the advocate filed a suit (suit No. 
301 of 1928) in the Court of the Munsif 
of Ghazipur for recovery of Rs. 1,990 
against Harnandan Singh. Harnandan 
pleaded that the advocate, he himself 
and Ananda and Trijugi were partners 
in the flour mill and that the sum 
of Rs. 2,000 advanced by the advo- 
cate Avas by Avay of investment and 
not as a loan, and that the bond in 
suit was obtained from him (Haman- 
dan) by way of security. He contend- 
ed that as the partnership still sub- 
sisted, the advocate was only entitl- 
ed to profits and his claim was not 
maintainable. The Munsif held that the 
advocate Avas not a partner and the 
amount AAas advanced by him as a 
loan and, accordingly, decreed the suit 
on 22nd August 1928. 

In execution of the decree the ad- 
vocate attached the flour mill on 15th 
September 1928, and then on 30th Oc- 
tober 1928, Ananda Prasad filed a suit 
(suit No. 85 of 1928) in the Court 
of the Subordinate Judge of Ghazi- 
pur impleading B, Trijugi Narain and 
Hamandan Singh as defendants. Anan- 
da prayed for a declaration tliat the 
parties to the suit Avere the four part- 
ners of the Lakshmi Flour Mills each 
haA’ing an equal share in the assets 
thereof and that B, the adA^ocate, AA'as 
not entitled to liaA^e the mill attached 
and sold in execution of the decree 
obtained by him against Harnandan 
Singh. In the plaint he alleged that: 

When a loss was caused to the business, de- 
feudant I (advocate), cunningly and dishonestly 
with a view to his future gain and the loss of 
this plaintiff, and also for the purpose of safe- 
guarding his profit and the principal amount, 
brought defendant 3 (Harnandan Singh) in his 
collusion and got a bond, dated 7th June 1922, 
of which the piaintlfl has got the information 


1935 In re B, An Advocate, Ghazipdr (SB) (Iqbal Ahmad, J.) Allahabad 1031 


now, executed without plaintifi's knowledge . . . 
and obtained a fictitious and collusive decree 
against defendant 3, and by means of the same 
‘he has got the whole machine attached. 

B contested the suit mainly on the 
-allegation that he was never a partner 
in the mill, nor did he pay the sum 
rof Rs. 2,000 as his share in the firm. 
He maintained that the sum of Rupees 
2,000 was taken by Hamandan Singh 
.as a loan from him through Trijugi 
Narain. He also alleged in the writ- 
ten statement that Ananda had full 
knowledge of the suit filed by him 
on the basis of the bond and, that 
Ananda had filed the suit for decla- 
ration at the instance and for the be- 
nefit of Harnandan and, that the suit 
was really prosecuted by Harnandan 
himself. In short he alleged that the 
suit was a collusive suit filed for the 
benefit of Harnandan. Harnandan also 
filed an appeal against the decree in 
suit No. 301 of 1928 which was nurn- 
bered as appeal No. 414 of 1928. This 
.appeal was transferred fo-r disposal to 
the same Subordinate Judge who tried 
suit No. 85 of 1928. 


Suit No. 85 of 1928 was decided by 
the Subordinate Judge on 
1929. He held that: (1) Lakshmi Flour 
Mills was a partnership concern in 
which the four parties were P^^-tners, 
.and that Rs. 2,000 paid on 20th <Dc- 
tober 1920 represented the share ot 
the advocate and Trijugi Narain in the 
-capital of the Pf^^tncrshi^p. 2) The 
partnership was dissolved in June 1922, 
and (3) the claim on the basis of the 
■partnerUip was ti^^e-barred; and on 
these findings dismissed the suit. 1 he 

Subordinate Judge also 

nrvnP'il filed against the decree passea 

("a. , sS 

Court against the 85 „£ 1928 . 

ordinate Judge ^ by a Bench 

The appeal was aUo"e Py 

of this Court "'herein 

Harnandan, -tners in the Hour 

Si K t, 

fore decreed. 

The ease ^ then^re^erre^^^ 

contended be- 


fore the Tribunal that the finding of 
the High Court on the question of 
fact was final. This argument has al- 
so been advanced by the learned Gov- 
ernment Advocate before us. On the 
other hand it was contended on be- 
half of the advocate that, as the case 
was sent to the Bar Tribunal for en- 
quires the Tribunal was boimd to re- 
cord the evidence produced by the par- 
ties, and then to record a finding on 
consideration of that evidence, irres- 
pective of the fact that this Court has 
arrived at a decision adverse to the 
advocate. 

In support of his contention the 
learned Government Advocate relied on 
the decisions of their Lordships of the 
Privy Council in 22 All 49 (1) and 12 
Rang 110 (2). In the case in 22 All 
49 (1) a vakil was convicted under sec- 
tion 471, Penal Code, of fraudulently 
using as genuine a document which he 
knew to be forged. His conviction was 
affirmed on appeal. The High Court 
then ordered notice to be given to 
the vakil to show cause why he should 
not be removed from the roll of va- 
kils and his certificate be cancelled in 
consequence of the offence of which 
he had been convicted. This Court held 
that the propriety in law or in fact 
of the conviction could not be ques- 
tioned by the advocate, and the de- 
cision of this Court was affirmed on ap- 
peal by their Lordships of the Privy 
Council. The Privy Council observed 
that: 

The conviction of forgery followed by a sen- 
tence of two years’ rigorous imprisonment is 
sufficient withput further inquiry to justify the 
Court in removing the vakil from the roll of 
vakils. 

In 12 Rang 110 (2) also the pro- 
priety of the conviction of the advo- 
cate was not allowed to be questioiiied 
in the proceedings taken against him 
for the removal of his name from the 
roll of advocates. These two cases axe 
distinguishable on the broad ground 
that in those cases the conviction it- 
self was the basis of the charge against 
the advocate, and are no authority for 
the proposition that the finding record- 
ed against an advocate by a civil 
Court is final and conclusive in pro- 
ceedings taken against the advocate 
under the Bar Councils Act. When a 
case is referred to the Bar Council 
under S. 10, Bar Councils Act, for en- 
quiry into the conduct of an advocate 
it is’ the duty of the Council to en- 
quire into the matter and to record a 
I'lncling on the materials produced be- 
fore it. irrespective of any finding on 
the point recorded by a civil Court. 
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The enquiry by the Council is ■worth 
a view to ascertain whether or not 
the advocate concerned has been guilty 
of misconduct. The enquiry is of a 
quasi criminal nature and a finding has 
to be arrived at on a consideration of 
the materials before the Council. I am 
not aware of any provision of law that 
supports the contention that the find- 
ing of the civil Court is either rele- 
vant or conclusive in the enquiry before 
the Bar Council. I therefore hold that 
the Bar Tribunal in the present case 
was right in recording its own find- 
ing on the question before it untram- 
melled by the finding recorded by the 
Subordinate Judge or by this Court. 

In the enquiry before the Tribunal 
both sides agreed that the documen- 
tary evidence already on the record of 
suit No. 85 of 1928 (F. A. 481 of 
1920) be treated as evidence. The par- 
ties further agreed that the evidence 
of Ananda Prasad as recorded in suit 
No. 85 of 1928 be read as evidence, as 
Ananda Prasad did not appear before 
the Tribunal, neither side produced 
further documentary evidence. But Mr. 
Prem Mohan Lai examined four wit- 
nesses named Dasrath, Harcharan, Ba- 
dal Khan and Raja Ram and the ad- 
vocate examined himself, his cousin 
Trijugi Narain, Tribeni Sahai, Abdul 
Aziz Khan and Preo Nath Chaudhri. 
Some of these witnesses were exam- 
ined before the Subordinate Judge in 
suit No. 85 of 1928, but their evidence 
as recorded by the Subordinate Judge 
is not legal evidence in the present 
proceedings. 

In support of the contention that 
B, advocate, was a partner in the mill 
and that the sum of Rs. 2,000 was 
not advanced by him as a loan re- 
liance is placed on the receipt dated 
24th February 1921, (Ex. 1, paper book 
H. C., p. 34), a sarkhat (Ex. 10, pa- 
per book, H. C., p. 47), a draft of 
partnership agreement (Ex. 15, paper 
book, H. C., p. 45), and an account 
book for the year 1921 (Ex. 6), and 
also on the evidence of the witnesses 
examined before the Tribunal against 
the advocate. 

I propose first to deal with the ac- 
count books. Certain account books al- 
leged to liave been kept by the flour 
mill in dispute are relied upon. One 
of these account books is marked 
Ex. 6. This book purports to be the 
account book of the flour mill for the 
first year, viz., tlie year 1921. On the 
very first page of the account book 
there is an entry to the effect that 
ILarnandan’s share in the mill was to 


the extent of four annas and Ananda’s 
share also was four annas and eight 
annas share in the mill belonged to 
B and Trijugi Narain. There are also 
entries showing that a sum of Rupees 
1,000 was deposited by Ananda and 
a similar amount was deposited by 
Haraandan and that Rs. 2,Cj00 was de- 
posited by B and Trijugi Narain. This 
account book, if genuine, is proof po- 
sitive of the fact that the allegartion 
that the advocate was a partner in 
the mill is true. I however have no 
hesitation in holding that the account 
book is a forged document. 

The issues in the suit filed by the 
advocate in the Munsif's Court and in 
the suit filed by Ananda Prasad in 
the Subordinate Judge’s Court were 
identical, and the cardinal question for 
decision in both the suits was whether 
or not the advocate was a partner in 
the Mills. This account book would 
therefore have been a valuable piece 
of evidence in the suit in the Mun- 
sif’s Court. Indeed it would have been 
conclusive against the advocate and 
would have afforded a complete answer 
to his claim. The account lx>ok was 
however not produced in the Munsif’s 
Court. No explanation, good, bad or 
indifferent, is forthcoming as to why 
this account book was not produced 
in the Munsif’s Court suit. It is not 
pretended tliat the account book was 
not^ under the control of Hamandaii. 
It is worthy of note in this connec- 
tion that Harnandan studiously avoid- 
ed the witness box both in Ananda’s 
suit and in the proceedings against the 
advocate before the Bar Tribunal. His 
absence from the witness box is signi- 
ficant, and must have been due to the 
fact that it would have been impossible 
for him to account for the non-pro- 
duction of the account book for the 
year 1921 in the suit filed by the ad- 
vocate. The non-production of the ac- 
count book in the Munsif’s Court, in 
my opinion, raises a violent presump- 
tion against its genuineness. 

When suit No. 85 of 1928 was filed 
by Ananda Prasad, he did not men- 
tion, as is required by O. 7, R. 14 
(2), Civil P. C., this account book„ 
Ex. 6, or the other account books 
now relied upon against the advocate. 
The account books were not even pro- 
duced on the date of issues (3rd Janu- 
ary 1929), but were produced on 26th 
February 1929, through a witness 
named Sami Khan. The account books 
were produced after Ananda Prasad 
had left the witness box. Again no 
explanation is forthcoming as to why 
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the account books^ particularly, Ex. 6, 
were not produced on the date of is- 
sues. It is suggested on behalf of the 
advocate that the belated production 
of the account book. Ex. 6^ is due 
to the fact that it was not ready till 
3rd January 1929, and, in my opinion, 
there is considerable force in this sug- 
gestion. 

A witness, Raja Ram, was produced 
before the Tribunal and he stated that 
he wrote the account books after the 
mill was transferred to Ghazipur and 
the first book which he wrote com- 
menced on 1st June 1926. He admit- 
ted that the account books written by 
him were not produced in the Mun- 
sif*s Court suit. He further stated that 
all the account books before his time, 
i. e., upto 1925 were in the hand- 
writing of Hamandan Singh. But Das- 
rath and Badal Khan, witnesses, ad- 
mitted that “the accounts of the mills 
used to be written mostly by Tnjugi 
Narain.” The account book for the 
year 1921 however does not contain 
even one entry in the handwriting of 
Trijugi Narain. Thus it is conclusive- 
ly proved even from the statement or 
the witnesses examined against the ad- 
vocate that Ex. 6 is not the account 
book that was maintained .at the mills 
in the year 1921. It follows that Exhi- 
bit 6 was fabricated for the purposes 
of the suit filed by Ananda Prasad. 

It is said that as no demand was 
made by the advocate in the Court 
of the Subordinate Judge for the ac- 
count book of 1929 the argument that 
Ex 6 is a forged document is not 
open to him. The answer is that as a 
book purporting to be the book for 
1921 was produced by Ananda it would 
have been idle for the advocate to 
demand another book fox the same 
y^r, because Ananda's aussver 

hav« been that the book for 1921 has 

of t^e decree obtaiued 
bv the advocate the mill was attach- 

named 85 of 1928 that 

rTe^‘k^ccount^Too^s°.^ ™^de^ov. to 

ilS by^ of tltc^d^T- 

Kban e-^amined on of at- 

cate, and mso y report of 

tachment, g^’xhe amin made the 

the amin Ex- t?- 

following account books. I did 

I bad not ^^tacbed^any^acc^ 

not make Court appointed me a 

Supurddar ^^hen the Court ^PP^ 


I never made over any account books to Moham- 
mad Sami Khan as I had never received any. If 
I had attached any account books 1 would have 
put my signature on them so that their identity 
should be established. 

Trijugi Narain after looking into the 
account books stated that they were 
not the account books that used to 
be kept. He had filed an objection in 
the income-tax department on 19th 
January 1922. (Ex. 12, paper J>ook H. 
C., p. 36) and he stated that he had 
filed a bahi khata in support of the 
objection and the account book pro- 
duced by him before the income-tax 
officer was not in the account books 
produced by Ananda Prasad. For the 
reasons already given I consider that 
this statement of Trijugi Narain is 
true. 

There is a slip pasted on Ex. 6 and 
it purports to be signed by Ananda 
Prasad, Trijugi Narain and Hamandan 
Singh. Ananda stated in suit No. 85 
of 1928 that “the label on the cover 
of the bahi bears the signatures of 
myself, Trijugi Narain and Hamandan 
Singh.” Trijugi Narain denied the 
signature on the slip. He always spells 
his name as “Trijugi” and not as “Tir- 
jugi” as appears on the label, and 
therefore it is proved that the name 
of Tirjugi Narain is not in the hand- 
writing of Trijugi Narain and his name 
was also forged on the slip. As the 
account book itself contained no en- 
tries in the handwriting of Trijugi the 
slip appears to have been pasted and: 
Tirjugi’s name forged on the same with 
a view to show that the account book 
was the book of the mill and was 
a genuine document. It is needless to 
observe that such slips are never past- 
ed to account books and it was wholly 
unnecessary to affix the slip on Ex. d 

The other account books produced 
in the case are for the period sub- 
sequent to the execution of the bond 
dated 7th June 1922. It appears from 
the statement of Raja Ram that in 
the account book for the year 1926 
some amounts are entered as having 
been paid to B, Trijugi Narain and 
that : 

there are small amounts credited to the kbata 
of B. Trijugi Narain, and similarly to the khatas 
of Ananda Prasad and Hamandan Singh. 

The account book for 1926 must, if 
genuine, have been in e.xistence dur- 
ing the pendency of the suit filed by 
the advocate in the Munsif’s Court. 
This account book was also not pro- 
duced in that suit and again no ex- 
planation is offered for its non-pro- 
duction. For the reasons given above 
1 am in complete agreement with the 
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following finding recorded by the Bar 
Tribunal: 

We are therefore definitely of opinion that 
these account books were fabricated by Ananda 
Prasad and Harnandan Prasad when Ananda 
Prasad brought his suit No. 85 of 1928 and no 
reliance can be placed on anything contained 
therein. r 

The draft of the deed of partner- 
ship which is relied upon^ against the 
advocate also contains an interpolation, 
and, in my opinion, the interpolation 
was dishonestly made with a view to 
support the case of Ananda Prasad/ 
The draft is printed at p. 45 of the 
High Court paper book. The draft as 
originally prepared purported to be the 
draft of an agreement between Trijugi 
Narain and Harnandan Singh. Ananda 
Prasad’s name clearly appears to have 
been interpolated over the line in a 
diticrent ink. This draft shows that 
the idea was that Harnandan Singh 
and Trijugi Narain w'ould become part- 
ners. That this is so is manifest from 
the various paragraphs of the draft 
and particularly by para. 2 which runs 
as follows: 

We Trijugi Narain and Harnandan Singh are 
-sharers half and half and according to the same 
proportion tbey will be entitled to and respon* 
sible for the profit and loss. 

The draft is in the handwriting of 
the advocate with the exception of the 
portion (the name of Ananda Prasad) 
which appears in a different ink. Anan- 
da Prasad made the following state- 
ment in his evidence before the Sub- 
ordinate Judge; 

A partnership deed was executed on an un- 
stamped paper. B has prepared the draft of the 
partnership. Thefaired out partnership deed was 
signed bv myself. Trijugi Narain and Harnan- 
dan Singh. B bad not signed the deed on the 
plea that he was a pleader and therefore could 
not engage openly in any trade. For this reason 
Trijugi Narain was alone shown as the holder 
of the eight annas share in the partnership. 

In cross-examination he staled that: 

The partnership deed was executed about 
three months after the starting of the ,JIill. I 
do not remember even approximately how many 
days or months before the execution of the 
partnership deed the draft was prepared. I can- 
not even sav whether the ^lill had commenced 
working at that time or not . . . The draft made 
by B. was faired out after the addition of my 
own name and some other alteration. I do not 
know why B. had omitted my name as a part- 
ner from the draft. 

If .\nanda Prasad was one of the 
partners in the Mill there was abso- 
liucly no reason for the omission of 
his name from the draft. Again the 
whole tenor of the draft shows that 
the partners were to be only two per- 


sons, viz., Harnandan and Trijugi. The 
alleged faired out partnership deed is 
not forthcoming and I am of the opi- 
nion that the statement of Ananda 
Prasad that the deed was faired out 
and signed by three persons is un- 
true. If a partnership deed had been 
executed it would have been register- 
ed. Even if it was not registered ei- 
ther it would have b^en in the pos- 
session of the managing jjartner, viz., 
Harnandan Singh, or duplicates of the 
same Avould have been prepared and 
would have been handed over to each 
partner. 

Harcharan Singh, the brother of 
Harnandan, who was examined before 
the Tribunal also stated that a deed 
of partnership was faired out at the 
hotise of B after the mill had started 
work and that the draft remained with 
Harnandan and the faired out docu- 
ment was taken by B. According to 
his evidence Trijugi Narain, Harnan- 
dan and Ananda were the executants of 
the deed. His evidence on the point 
is open to the same criticism as the 
evidence of Ananda Prasad. Apart 
from this, if instead of two partners 
there were to be three partners in the 
mill, drastic alterations would have 
been necessary in the draft, but there 
is not one single alteration in the 
draft. 

The case put forward by the advo- 
cate is that aher his arrival in Ghazi- 
pur he was informed by his cousin, 
Trijugi Narain, that Harnandan Avant- 
cd to set up a flour mill in Ballia and 
as he himself Avas keeping indifferent 
health he Avanted Trijugi Narain’s ser- 
\ices for the Avorking of the mill. Some 
time later he Avas approached by Har- 
nandan to make a draft for a partner- 
ship deed ahd then he prepared the 
draft. He howeA'er denied that the 
draft AA'as ever faired out or that any 
faired out deed Avas in his possession. 
In view of the observ’ations made 
aboA'C, I hold that the case of the ad- 
vocate on the point is true. 

1 noAA^ proceed to consider the re- 
ceipt, Ex. 1, on Avhich great emphasis 
has rightly been laid by the learned 
Government Advocate. This receipt and 
receipt, Ex. 5, are practically in iden- 
tical terms. The latter receipt is dated 
20th October 1920, and the former 
bears the date 24th February 1921. 
The receipt, Ex. 1, has been quoted 
in extenso above. Receipt, Ex. 5, runs 
as follows: 

Received Rupees two thousand (Rs. 2,000) 
only from .\nanda Prasad Singh (Rs. 1,000) on 
15th instant, and Bs. 1,000 this day on account 
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<of purchasiDg an oil engine fiom Mesets. Par- 
kins & Go., Leeds, England. 

Rs. 2,000. 

Ananda Prasad stated that he had 
paid Rs. 1,000 as his share of the 
partnership capital on 15th October 
1920, and that Hamandan had also 
•contributed a like amount on 20th Oc- 
tober 1920, after taking a loan from 
him, and that he had taken a receipt 
from Hamandan regarding both the 
items. This statement of Ananda Pra- 
sad is not convincinig. If Rs. 1,000 out 
■of the sum of Rs. 2,000 evidenced by 
the receipt, Ex. 5, was advanced by 
Ananda Prasad as his share in^ the 
partnership concern and the remaining 
Rs. 1,000 was advanced by him as a 
loan, there would have been something 
in the receipt to differentiate between 
the two items. In other words, if Har- 
nandan and Ananda were each con- 
tributing Rs. 1,000 as partners and a 
sum of Rs. 1,000 out of the sum ot 
Rs. 2,000 was advanced by Ananda as 
a loan the receipt would not have been 
worded in the way m which it has 
been. The case of Ananda Prasad that 
he was one of the partners in the mill 
does not, for the reasons to be pre- 
sently stated, appear to me to be trut^ 
and I have a suspicion in my mma 
that this receipt of Rs. 2,000 ^vas 
forced with a view to support the 
argtiment that the receipt, b-x- a - 

so evidenced a similar . transacUon I 

howei er cannot make f 
basis ot my judgment an<^ 

Iv, I shall leave it at 
own showing a sum of Rs. 
advanced by him as a loan ^9 ““ 
nandan and, as, there is n^thm^ to 
differentiate betueen the two sums 
Rs. 3,000 mentioned m the 
aonears to be likely that the 
smi of Rs. 2,000 was advanced ^by 

ev'idenw ' as^'^to"?hc unXrstanding or 

poshn e^ inference can ^b^dra wo 

vvL at all made-by .Vnan- 

da Prasad. 

• 4 - TTv 1 has been the 

atlvocate 

.and Trijugi Naram cmdnbu 

2,000 as idvocatc had ad- 

J 3 .rcrucd that it ^ o nnn as a loan 


arccuca .. - 2 000 as a loan 

need the stun of ^,00^ 

l^u^imrof a promissory- note or a 


and would not have been content with 
a receipt in the terms of Ex. 1. There 
is certainly great force in this conten- 
tion, but the receipt must be consi- 
dered along with the other evidence 
in the case and when so considered, 
it does not lead to the conclusion that 
the sum of Rs. 2,000 was by way of 
contribution to the capital of the mill. 
The advocate’s case was that he was 
informed by Trijugi Narain that Har- 
nandan Singh was a rich man and that 
he had ordered an engine for the mill. 
In January 1921 he \vas informed by 
Trijugi that Hamandan Singh could 
not take delivery of the engine because 
he was short of money and w’as re- 
quested to advance a sum of Rupees 
2,000 as a loan. He refused at rirst 
to lend the money, but on being 
pressed by Trijugi Narain’s mother and 
his other relations he agreed to ad- 
vance the loan as he was told that 
Trijugi would share half the prohts. 
He slated that when he found that 
the receipt was both in his favour and 
Trijugi Narain he was not satistied, 
but he did not insist for a fresh re- 
ceipt or for a promissory note as there 
was no risk of his money. If this ex- 
planation of the advocate stood by it- 
self I would not have been prepared 
to accept it, but, liaving regard to the 
other facts that appear from the evi- 
dence, I consider this explanation to 
be true. 

The case formulated in the plaint 
filed by Ananda was that Hamandan 
and the advocate were in collusion and 
that the decree in the Munsif’s Court 
suit was a collusive decree obtained 
with a view to cause loss to Ananda. 
The case of the advocate, on the other 
hand, was that the suit in the Sub- 
ordinate Judge’s Court was a collusive 
suit and was filed by Ananda Prasad 
at the instance of Hamandan Singh 
simply with a view to avoid the pay- 
ment of the decree passed by the Mun- 
sif. Hamandan and Ananda arc near 
relations and it appears from the evi- 
dence in the case that .\nanda and 
his motlicr were living with Hamandan 
in IJallia in 1921. There is not the 
faintest suggestion in the evidence 
about any hostility between Harnan- 
dan and Ananda that could have in- 
duced Hamandan to let a collusive de- 
cree be passed in the advocate’s fa- 
vour with a view to cause loss to 
Ananda. Ananda admitted in liis evi- 
dence that “Hamandan is my sister's 
husband, llarnandan has no enmity 
with me.” It is impossible to bclie\e 
that Ananda was not aware of the 
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Munsif’s Court suit till the attachment 
was effected in execution of his de- 
cree by the advocate. Ananda how- 
ever did not file his suit till the at- 
tachment was effected and the mill was 
in peril of being" sold. Harnandan 
though a defendant did not contest 
the suit. All this leads to the con- 
clusion that Ananda was in the con- 
fidence of Harnandan and the suit in 
the Subordinate Judge’s Court was filed 
at the instance of Harnandan. I there- 
fore hold that the charge of collusion 
between the advocate and Harnandan 
was utterly untnte. The matter does 
not rest there. Ananda’s claim was 
sought to be supported by fabricat- 
ed documents and the genuine account 
book of the mill for the year 1921 
which must have been under the con- 
trol of Harnandan was not produced. 
Harnandan would have been a very 
important tvitness in Ananda’s suit, but 
though summoned he was not exam- 
ined. Similarly the evidence of Anan- 
da and Harnandan was of great im- 
portance in the proceedings before the 
Bar Tribunal. These were the two per- 
sons who were in a position to give 
a lie to the advocate and Trijugi Na- 
rain, but though the last-named per- 
sons were examined before the Tri- 
bunal, both Ananda and Harnandan 
had not the courage to appear as wit- 
nesses. There is therefore no escape 
from the conclusion tliat the best pos- 
sible evidence in rebuttal of the evi- 
dence of the advocate and Trijugi has 
been withheld and their evidence re- 
mains unrebutted. 

It is not disputed tliat Harnandan 
is a man advanced in years and able 
to protect his own interesit. It was 
apparent by June 1922, when the bond 
^^•as executed in favour of the advo- 
cate, that the mill was a losing con- 
cern. If the sum of Rs. 2,000 advanced 
by the advocate was by way of con- 
tribution to the capital of the alleged 
partnership, Harnandan would have 
been the last person to agree to al- 
low the amount to be treated as a 
debt due from him alone, and to exe- 
cute a document with respect to the 
same stipulating to repay the amount 
wiiii interest at 1 per cent, per men- 
sem. The only reason that the learned 
advocate, who was holding the brief 
of the learned Government Advocate, 
could suggest in re-joinder for this curi- 
ous conduct on the part of Haman- 
dan was that he was in collusion with 
the advocate. The suggestion of col- 
lusion between the advocate and Har- 
nandan is however as already observ- 


ed, wholly unfounded. Again from the 
year 1922 to 1928, viz., for a period 
of six years, no objection was taken 
to the validity of the bond. Indeed 
some of the instalments were paid to 
the advocate and the defence of part- 
nership was not raised till the advo- 
cate put the bond in suit for the 
amount remaining impaid. Further 
there are letters of Harnandan on, the 
record that show that he thaoughout 
recognised himself as a debtor, and 
expressed his obligation to the advo- 
cate for the indulgence shown by him. 
in the matter of the realisation of the 
debt. All this supports the case of the 
advocate and is wholly inconsistent 
with the allegation that the advocate 
was a partner in the mills. 

If there was a partnership between 
four persons I would have expected 
a duly registered partnership deed dis- 
closing the terms of the partnership 
being e.xecuted by the partners. No 
such deed was however executed. The 
absence of a partnership deed lends 
strong support to the case of the ad- 
vocate that Harnandan alone was the 
owner of the mill. Further if the ado- 
cate was a partner letters would have 
passed between the various partners 
about the affairs of the partnership, 
but no such letters are alleged to have 
been received either by Harnandan or 
Ananda and none are produced. Anan- 
da stated in his evidence before the 
Subordinate Judge that “no correspon- 
dence regarding the partnership had 
ever to my knowledge taken place bet- 
ween B and other parties.” 

It is a matter of admission that the 
advocate and Trijugi had no connec- 
tion with the mill after the same was 
removed to Ghazipur. It must there- 
fore be taken for granted that if Tri- 
jugi and the advocate were partners 
they ceased to be so in the year 1922. 
That being so one would have expect- 
ed a settlement of account so far as 
the outgoing partners were concern- 
ed. But no such settlement is alleged 
to have taken place. 

The case that each of the alleged 
partners contributed a sum of Rupees 
1,000 as his share of the capital of 
the partnership rests on the allega- 
tion that Ananda was one of the four 
partners, but this allegation appears 
to me to be Avholly false. Ananda was 
examined as a witness before the Sub- 
ordinate Judge in February 1929. He 
then stated tltat his age was 25 years. 
He must therefore have been 16 years 
of age and a minor in the year 1920. 
A minor cannot enter into a contract 


1935 In the matter of B, AN Advocate (Sulaiman, O. J.) Allahabad 1037 


of i>artnership. At any rat-e th-e advo- 
cate would never have consented to 
become a partner with a minor. This 
fact by itself demolishes the case that 
the partnership consisted of four i>er- 
sons one of whom was Ananda. If 
there were not four partners the whole 
of the case ag’ainst the advocate goes 
by the board. 

I may mention here that I am not 
concerned with the question as to whe- 
ther Trijugi was or ^vas not a part- 
ner with Hamandan. Possibly he was, 


but he did not advance any money 
and was to get remuneration for his 
services out of the profits. The fact 
that Trijugi was interested as a part- 
ner in the Mill is supported by the 
rent agreement. Ex. 33, printed at 
p. 35 of the High Court paper book. 

Before leaving this part of the case 
I must notice an argument tliat was 
strongly pressed against the advocate, 
it was contended that if the sum of 
Rs. 2,000 evidenced by the receipt of 
February 1921 was advanced by way 
of loan the advocate would have charg- 
ed interest on the same. The answer 
to this contention is furnished by the 
evidence of Dr. Preo Nath Chaudhri 
who slated that at the time of the 
execution of the bond the advocate 
agreed to forgo interest on the arnount. 
The doctor was an impartial watness 
and I place implicit reliance on lus 
evidence. Apart from this the advo- 
cate knew that Tnjugi was to get a 
half share of the profits of the mills 
in lieu of Ids ser\dces and must l>a\e 
anticipated that the amount received 

bv him would be far in 
mterest on the sum of Rs. 2,00a There 
is no occasion for surprise therefore 
if he did not bargain for mterest when 
Advanced the amount* 

Having regard to the facts .noted 
above I hold that the receipt is not 
Si^onsistenl with the case put forward 
the advocate and cannot be rnade 
the basis of a finding that the advo- 
Lite was a partner in the mill. 

It now remains to consider the sar- 
1 Rv 10 The sarkhat is signed 

bv Tr^iagi Narain and Ananda Pra; 
«rl and in the sarkhat frijugi ana 
A “ nre described as owners of the 

Ananda. are descri.^^ 

hakshmi n Trijugi was tliat 

P'^'i^rUme of the execution of the 

1 ^ t Xmandan was ill and Anan- 
sarkhat Ham . j • execution 

da therefore ,vas a near 

of the Hamandan he, while sign- 

relation ot shown as one 

if.,.?' ,“"‘1' - 


gard to the finding recorded by me 
that Ananda was not a partner in the 
mill, I have no hesitation in accept- 
ing the statement of Trijugp, the more 
so as it has not been rebutted either 
by Ananda or by Hamandan. 

For the reasons given above I hold 
that the charges against the advocate 
were not made out^ and that he was 
not guilty of any misconduct. 

By the Court. — The order of the 
Court is that Mr. B. be suspended 
for a period of six months from the 
date of this order. 

B.D. Order accordingly. 
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In the matter of B, an Advocate, 
Ghazipur. 

Civil Misc. Appln. No. 147 of 1933, 
Decided on 12th September 1935. 

Letters Patent (Allahabad), Cls. 8 and 27 
— Jurisdiction to deal with misconduct of 
Advocate vests with High Court — Opinion of 
majority of a High Court Bench dealing 
with misconduct of advocate prevails. 

Jurisdiction to doal with advocates still vests 
in the High Court under Cl 8, Letters Patent, 
of the Allahabad High Court and the High 
Court in exorcising that jurisdiction is perform- 
ing a function directed by the Letters Patent, and 
its Benches are therefore governed by the rule 
as to the opinion of the majority mentioned in 
Cl. 27 of the Letters Patent. There is nothing in 
the Bar Councils Act or in any rules made there- 
under which is inconsistent with the provision 
that the opinion of the majority of the Judges 
hearing the case should prevail. Indeed the fact 
that the Act is silent and so are the rules would 
suggest that the provisions of the Letters Patent 
have necessarily been7retained. fP 1039 C 2] 


K. Verma, A. P. Pandey, S. N. Verma, 
S. N. Misra and Lalta Prasad — for Ap- 
plicant. 

Govt. Advocate — for the Crown. 


Order. — This is an application by 
an advocate who by an order of the 
majority of the Judges constituting a 
Full Bench has been suspended for a 
period of six months, and who prays 
that the High Court be pleased to hold 
that the said order is ultra vires and 
the Bar Council Tribunal’s findings 
slioulcl be deemed to be operative and 
subsisting. 


i ne learned advocate for the appli- 
cant has to concede that on the judicial 
side the Chief Justice would, of course 
have no jurisdiction to hear an anneal 
from the decision of a Bench of th^ree 
Judges. He is therefore compelled to 
urge tliat my authority has been in- 
voked on the admmistrative side and 
that the object of the applkaUon " s 
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that I may, if the opinion that the 
order of the majority of the Judges is 
ultra vires, direct the office not to pro- 
ceed under S. 10, Bar Councils Act, and 
that no record of this punishment be 
entered against his name in the roll 
of advocates. 

The main contention urged on behalf 
of the ad\ocate is that the finding of 
the Bar Council Tribunal can be re- 
versed bv a Bench of the High Court 
only when all the Judges constituting 
the Bench are unanimous, and that if 
a Single Judge dissents, the finding 
cannot be set aside. The argument is 
that prior to the passing of the Bar 
Councils Act, jurisdiction to deal with 
advocates for misconduct was confer- 
red by Cl. (8), Letters Patent, and 
therefore the procedure laid down in 
Cl. (27), providing for the opinion of 
the majority to prevail, governed such 
cases; but the power is now exercised 
under the provisions of the Bar Coun- 
cils Act, which contains no section lay- 
ing down that the opinion of the majo- 
rity’’ alone will be sufficient. It is point- 
ed out that in some other Acts like the 
Stamp Act, section 57 (2), Income-tax 
Act, S. 66-A, and the Indian Divorce 
Act, section 17, there arc specific 
provisions that the opinion of the ma- 
jority of the Judges shall prevail, 
whereas there is a significant omission 
of anv such provision in the Bar Coun- 
cils Act. It is accordingly contended 
that on the analogy of awards of arbi- 
trators who. in the absence of a con- 
tract to the contrary, must be unani- 
mous, the High Court has jurisdiction 
to ret’ersc the finding of the Bar Coun- 
cil Tribunal when there is unaaimity 
among all the Judges and not other- 
wise. 

It has, of course, to be conceded that 
prior to 1st June 1928, when the Bar 
Councils Act came into force, th^ 

Court was empowered under Cl. (8), 
Letters Patent, to remove or suspend 
from practice on reasonable cause an 
advocate, and that under Cl. 27 when 
the rii"h Court was proceeding in such 
a matter, it must be deemed to l^vc 
been performing a function directed by 
the letters Patent within the meamng 
of Cl. 27. and that therefore the opi- 
nion of the majority of the Judges had 
lo prevail. The ciuestion for considera- 
tion is whether the provisions ot Cl. 27, 
Leuers Patent, which are of general 
application and deal \vith po\\;ers of 
Single Judges and Division Courts, 
have been completely' abrogated or re- 
peideci so far as proceedings under the 
Bar Councils Act are concerned. No 


doubt under Cl. 35, Letters Patent,, 
the provisions of the said Letters 
Patent are subject to the legislative 
powers of the Govemor-Genjeral in Le- 
gislaiive Council, etc., and that there- 
fore the provisions of the Letters 
Patent can be modified by a subse- 
quent enactment. The question how- 
ever is whether the Bar Councils Act 
has modified this part of the proyision 
of Cl. 27. 

The argument based on an omission 
of all reference to the opinion of the 
majority in the Bar Councils Act, as 
compared to the provisions of other 
enactments mentioned above, has in my 
view no force. Those Acts themselves 
provided that the cases arising under 
them should come up for decision 
before a Bench of not less than 

three or not less than two 

Judges. That is to say, a minimum 
constitution of the Bench empowered 
to deal with such cases was prescribed,, 
and therefore the legislature felt the 
necessity of providing further that the 
opinion of the majority should prevail. 
The Bar Councils Act, on the other 
hand, does not contain any provisions 
specifying that cases under the Act 
should be disposed of by even more 
than one Judge. It is on this ground 
that no necessity was felt to provide 
w'hat is to happen when there is a 
ditTerence of opinion. 

Section 108 of the earlier Govern- 
ment of India Act, preserved the juris- 
dictions, powers and authority of the 
High Court as were vested in it at the 
commencement of that Act. That Act, 
therefore did not in itself repeal Cl. 27, 
Letters Patent. There is a similar pro- 
vision in S. 223, Government of India 
Act, 1935. Under both these sections 
the High Court has been expressly 
empowered to make rules for regulat- 
ing the practice of the Court. On the 
other liand, S. 12, Bar Councils Act, 
refers to the framing of rules to pres- 
cribe the procedure to be followed by 
Tribunals and by District Courts, and 
contains no referenoe whatsoever to the 
rules that may be framed for prescrib- 
ing the procedure to be followed in 
the High Court itself. It is obvious 
therefore that the Bar Councils Act 
has left the jurisdiction of the High 
Court to frame rules for regulating its 
own procedure quite intact, except to 
the extent expressly mentioned therein. 
It is by' the rules framed by the High 
Court (R. 12, Sub-R. (17), that it is 
provided that the findings of Bar Coun- 
cil Tribunals should come up for con- 
sideraiion before a Bench of three 
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Judges. This rule, in my opinion, 
should more appropriately have been 
framed under S. 108, Government of 
India Act, and possibly also under sec- 
tion 122, Civil P. C.; but certainly not 
under S. 12, Bar Councils Act. I would 
have no hesitation in holding that the 
High Court has power to frame a spe- 
cial rule prescribing that when the find- 
ing is put up before a Bench of three 
Judges for consideration, if the Judges 
are divided in opinion, the view of the 
majority should prevail. 

No such rule however exists at pre- 
sent, and it is a matter for considera- 
tion whether it necessarily follows that 
the findings have got to be accepted, 
unless there is unanimity. The answer 
must depend on the interpretation ot 
the relevant provisions of the Bar 
Councils Act. The preamble indicates 
the intention of the legislature to con- 
solidate and amend the law relating to 
legal practitioners entitled to practice 
in such Courts. There no _ section 
which confers special jurisdiction on 
High Courts for dealing vnth. cases of 
misconduct. Nor is there anything in 
the body of the Act or m the Schedule 
aoDended thereto which would suggest 
that CIS- 8 or 27. Letters Patent, have 
been expressly repealed. The repeal 
^^take place only by a necessary 
imnlication, if such a position vere 
«iS!ble, Now, the cUsti.jcnon between 
Cl 8 Letters Patent, and o. lU, t>ar 
Councils Act, is that under the former 
the HiHi Court is '‘empowered to re- 
move o“ suspend from practice O" rea- 
sonable cause advocates-;, which un- 
doubtedly confers pro- 

T-I?frh Court, while b. lU merci> pro 

. dcs tha" ihe High Court may 

. ,1, heroin provided reprimand, 

^nd ?r “emovhrom practice any advocate of 
Court whom it finds guilty of pro- 

f‘e7sionlfor other misconduct. 

Tt c;pcnis to me that Cl. 8. Letters 
Patent! confers jurisdiction to re.iiovo 

tC^nend advocates, wlicreas S. 10, 
or sinpcii Iavs down the pro- 

^‘7 ^°acc" rdin" ’to which such juris- 

diction ° -(.(-lure the Bar Councils 

Acmeing a later enactment must pre- 
Acb I read the various pron- 

vail. j3ar Councils Act^ I am 

^'°ride to hold that the Bar Couneds 
unable to . conferred a junsdic- 

Act lias 1 Court replacing the 

whkh had previously Wn 
jurisdiction Letters Patent. Sec- 

conferred Councils Act, clearly 

tion .ly where Ss. 8 to 16 come 

provides tU j-espect of any High 
into lorce 


Court, this Act shall have effect in’ 
anv such Court: 

Notwithstandiog anything contained in suebr 
Letters Patent, and such Letters Patent sbalt 
In so far as they are inconsistent with this Act 
or any rules thereunder, bo deemed to have 
been repealed. 

Thus the entire provisions of the 
Letters Patent have not been repealed, 
but only such provisions of it must be 
deemed to have been repealed as are 
inconsistent with the provisions of this 
Act or any rules, made thereunder. 

It seems to me that the jurisdiction 
to deal with advocates still vests in 
the High Court und-er Cl. 8, Letters 
Patent, and the High Court in exercis- 
ing that jurisdiction is performing a 
function directed by the Letters Patent, 
and its Benches are therefore governed 
by the rule as to the opinion of the 
majority mentioned in that clause. 
There is nothing in the Bar Councils 
Act or in any rules made thereunder 
which is inconsistent ■with the provi- 
sion that the opinion of the majority 
of the Judges hearing the case should 
prevail. Indeed the fact that the Act 
is silent and so are the rules would 
suggest that the provisions of the Let- 
ters Patent liave necessarily been re- 
tained. As already pointed out, the 
provisions of Cl. 27 relating to the 
powers of Single Judges and division 
Courts are general in their nature, and 
unless there is something in the Bar 
Councils Act (which there is not) which 
would curtail tliat power, they must be 
considered to be still in force. When 
the legislature Left it to the High Court 
to frame rules, including a rule that 
such cases should be heard by a Single 
Judge only, it could not have neces- 
sarily contemplated that there should 
be perfect unanimity before the finding 
of the Bar Council Tribunal is re- 
versed. Nor can it be said that the 
High Court, when it framed the rules 
to regulate its own practice directing 
that cases of this kind should be put 
up before a Bench of three Judges, 
necessarily intended to lay down that 
it would have power to interfere with 
the finding of the Bar Councils Tribunal 
only if the Judges unanimously agreed. 
As Cl. 27 contains the general provi- 
sion which prevails in all cases which 
are not governed by special provisions 
of other enactments like S. 98, Civil 
P. C., the necessary' inference is that 
the intention at the time of the fram- 
ing of the rule was to adhere to the 
existing procedure and not to d-epart 
from It without proriding for somenevw 
rule of practice in its place. I am 
therefore of the opinion that it is ini- 
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.possible for me to hold that the order 
passed by the majority of the Judges 
■on 20th August 1935 was altogether 
ultra vires and that it is my duty to 
direct the office not to give effect to 
it. On the contrary I hold that there 
was no option, but to direct that the 
opinion of the majority shall prevail. 

Under the rules of this Court an 
-advocate who has been suspended has 
a right of appeal to His Majesty in 
Council. The proper course for the ap- 
plicant, if he feels aggrieved and con- 
siders that the decision was wrong, is 
to appeal to their Lx>rdships of the 
Privy Council and not approach me as 
the Chief Justice. The application is 
accordingly dismissed. 

B.D. Application dismissed, 
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SULAIMAN, C. J. AND BENNET, J. 

Ahmad Nazar Beg and others — Defen- 
dants — Appellants. 

V. 

Bahxi, Brij Nandan Prasad — Plain- 
tiff — Respondent. 

Letters Patent Appeal No. 36 of 1934, 
Decided on lObh September 1935, 
against decree of Young, J., D/. 5th 
February 1934. 

Tenancy — Agricultural plot converted into 
building tenancy — S. 108 (p), T. P. 'Act, has 
no application. m 

Land within G. 3 (2), Agra Tenancy Act 
(1926), does not include land for the time being 
occupied by dwelling houses or manufactories 
appurtenant thereto. 

An agricultural plot which is used as an ap- 
purtenant to a building standing on it for a long 
time becomes a tenancy for building purposes 
and no longer remains an agricultural land. 
S. 108 (p), T, P. Act, has no application to such 
tenancy. [P 1040 O 2] 

A. M. Khwaja — for Appellants. 

Tej Bahadur Sapru, K. N. Katju and 
S. N. Seth — for Respondent. 

Bennet, J. — This is a Lettrers Pa- 
tent appeal by the defendants against 
the judgment and decree of a learned 
Single Judge of this Court. The facts 
are somewhat peculiar. The plaintiff 
brought a suit for demolition of cer- 
tain constiTictions on plot No. 5 in 
the Civil Lines of Moradabad town. 
The plaint set out in para. 1 that 
the plaintilT was the owner in posses- 
sion of resumed milak land, and it 
was claimed that four plots including 
plot No. 5 comprised an agricultural 
tenancy for which the defendants paid 
a rent of Rs. 35 per annum. The two 
lower Courts dismissed the suit of the 
plaintiff and the lower appellate Court 
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found that this plot No. 5 was ori-, 
^nally ^ part of an agricultural hold- 
ing which the defendants* predecessor 
held from the predecessor of the plain- 
tiff, that the bungalow in question had 
been built many years ago by a person 
called Mr. John with the consent not 
of the landlord but of the defendaints*^ 
predecessor who was a tenant, that 
subsequently the bungalow had been 
acquired by the tenant and that more 
recently in a suit in May 1912 for 
enhancement of rent brought by the 
plaintiff against the defendants it was 
held by the Revenue Court that the 
relation of landlord and tenant did not 
exist between the parties as regards 
plots Nos. 5 and 9 and these were » 
held to be abadi lands. The Court then - .J 
proceeded to find that: 

The building of the kothi changed the nature 
of the tenancy of plot No. 5 from that of an oc- 
cupancy holding to that of a holding for build- ^ 
ing purposes. The entire compound of the bunga- 
low which stands on plot No. 5 is used as an ap- ^ 
purtenant to the dwelling house. 

There is therefore a finding that 
plot No. 5 is appurtenant to the dwell- ]['? 
ing house which stands on it. The • ‘ 
Court therefore found that as l<mg as ■ 
the plot was used, for purposes of a - 
dwelling house the defendants were not 
liable to ejectment, and the suit was 
dismissed. The learned Single Judge 
of this Court agreed with those find- 
ings to the extent that he held that 
the plot had lost its agricultural cha- 
racter. But he held that S. 108 (p), 

T. P. Act, applied and that therefore 
the buildings should not be made on 
the plot. We do not agree that this 
section would apply because this sec- 
tion applies to lessees in general, and 
if the plot has become a tenancy for 
building puri>oses the section in ques- 
tion will not apply to it. We note that 
the definition of land in Act 3 of 
1926, S. 3 (2) states that: 

L&nd does not include land for the time being! 
occupied by dwelling houses or manufactories! 
appurtenant thereto. 

Clearly therefore the lower Court was 
correct in holding that this plot No. 

5 is not agricultural land. We see no 
reason to consider that there is any- 
thing wrong in the finding of the 
lower appellate Court that the entire 
plot No. 5 is used as appurtenant to 
a dwelling house and that the plot 
has become a holding for building 
purposes. On remand it has been found 
that the bungalow was built about the 
year 1875. For many years therefore 
this plot No. 5 has been "“a plot on I 
which a bungalow has stood, and the 
lower Court therefore had evidence on 
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which it could arrive at ^ the finding 
that the plot, although originally agri- 
cultural, had b^ome a plot which was 
held for building purposes. We do not 
consider that this is a case of license, 
because the defendant has all along 
been in possession of the land as a 
'lessee. The defendant therefore is en- 
ititled in our opinion to build on “niat 
I plot. The lower Courts were therefore 
^ correct in dismissing the suit. We see 
no reason to differ and accordmgly we 
allow this Letters Patent appeal and 
dismiss the suit of the plaintiff with 

costs throughout. 

^ ^ Appeal allowea, 
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Sdlaiman, C. J. and Bennet, J. 

L. Parsotam Saran — Plaintiff — 
applicant 

L. Bankey XaZ— Defendant— Opposite 

^^^*^0ivil Revn. No. 590 of 1934, Depi- 
a J fith Seotembst 1935, against de- 

“ o„.. oo„., Mo„. 

. s. r.;.. ... . 

c? ft And 43— Assignee of negotiable 

?„.lJLent not a holder .hereof and cannot 

• a^sL'deed of ne.otiah.e 

A a holder ofthenegotiablein- 

insttumen^iS DOt meaning ot S. 8 and can- 

strument within conferred on snch a 

not enfdrce the g 5^9 

holder by s. 43 ot^ tn C 1] 

Expl e.nd Diss. jr • 

T--/ foiV)ppOBit6 Party. 

n C J -The facts of the 
SulaimaiH ^ in our order in Civil 
case are i ^.^n- 

_^be4lf of the plaintiff tliat 
tended ^ to a decree not only 

be 'vvas 2, but also against 

against f ^"cauU the instrument 
defendant instrument governed 

was a ^®f?.(.^ble Instruments Act, and 
by the to recover the amouiit 

he has a rigf^ r^artv thereto himself 
from the pnoj: Now under 

under S. ^ny such party has 

' that instrument with or 

transferred ^ holder for 

tvithout such holder may recover 

consideration prior party 


the d wheth^ 

thereto. A ^ bas been transferred to 
the bisA^^ ^ holder thereof. 


plaintiff under a sale deed, and a m^e 
not-e was made on the back of the 
promissory note that the amount due 
under it had been transferred to tl^ 
plaintiff by means of the sale deed. 
That is not the negotiation of a nego- 
tiable instrument contemplated by the 
Act. S. 14 makes it clear that when 
a promissory note is transferred to any 
person so as to constitute that person 
the holder thereof, the instrument is 
said to be negotiated. It is obvious 
therefore that every transfer of a pro- 
missory' note does not amount to^ a 
negotiation, and it is a negotiation 
only when the transfer is such as to 
constitute the person entitled to the 
instrument the holder thereof. A hol- 
der is defined in S. 8 as a person 
entitled in his own name to posses- 
sion of the instrument and to receive 
and recover the amount due thereon. 

Now the essence of a negotiable in- 
strument is that the amount due un- 
der it should be payable unconditionally 
and that there should be no condi- 
tion imposed under any separate docu- 
ment executed between the parties. So 
long as the document is negotiated, 
the holder thereof is entitled to re- 
cover the amount from his transferor 
as well as from every prior party 
thereto. But once the document is not 
negotiated but the rights under it are 
transferred by means of a sale deed, 
which embodies certain conditions and 
terms between the parties, the docu- 
ment ceases to be a negotiable instru- 
ment in the ordinary sense of the word, 
and the transfer of such an instrument 
cannot invoke the terms of S. 43 so 
as to make the transferor and all 
prior parties thereto liable inspite of 
the express terms agreed to by the 
parties and entered in the sale deed. 
If the terms of such a private con- 
tract were allowed to be ignored, it 
would be grossly inequitable; whereas 
if the instrument is negotiated and 
the rights under it are transferred un- 
conditionally to the holder, he is en- 
titled to make his transferor and any 
prior party thereto liable under the 
instrument. 

The learned counsel for the appli- 
cant relies on some observations made 
in 61 Cal 425 (1), at p. 428, where 
it was remarked tliat an assignee un- 
der a deed of sale was nevertheless a 
holder of the instrument witliin the 
meaning of S. 8 of the Act, and tliat 
he could sue in his own name and was 


the P’^'.^\frument was not negotiated 
'The due under the pro- 

but the transferred to the 

'^‘'"'‘’'^1935 A/131 


1. Suratbcbaiidra Sbaha v. Kripanath Ohau- 
dburv. 1934 Cal 549=150 I C 9:25=01 Cal 40 
=3S C W N 465. 
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entitled in his o-wn name to posses- 
sion and to receive and to recover the 
amount due on the hand-note from the 
parties thereto. That observation was 
not necessary for the purposes of that 
case because the transferee of the in- 
strument was certainly entitled to 
maintain the suit for recovery of the 
amount due on the promissory note 
on the strength of the sale deed in 
his favour when it was established that 
the promisor had not made the pay- 
ment. It could not be doubted that 
payment by the executant of the pro- 
missory note to the transferee in the 
sale deed would have given him full 
discharge under the document. In any 
case we are unable to agree with the 
view that a transferee under a sale 
deed of such an instrument is a hol- 
der of the negotiable instrument wi- 
thin the meaning of S. 8 and can en- 
force the rights conferred on such a 
holder by S. 43 of the Act. Accord- 
ingly we dismiss tliis application with 

costs. 

B.D. Application dismissed. 
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Harries, J. 

Administrator-General^ U. P. Peti- 
tioner. 

V. 

A. M. Bower — Opposite Party. 
Testamentary Case No. 4 of 1935, 
Decided on l9th September 1935. 

VVill — Construction of — Intention of testa- 
tor is to be inferred from what he wrote — 
Testament granting absolute estate in realty 
but restricting power over really converted 
into personalty— Gift with repugnant con- 
dition — Condition is void. 

Intention of tho testator must be inferred from 
wbat he actually wrote and not from what a 
Court thinks tho testator intended to write. 
The absolute bequest and the condition divest- 
ing of absolute interest in the event of a sale are 
wholly incompatible and cannot stand together. 
Where there is a gift with a condition inconsis- 
tent with or repugnant to such gift, the condi- 
tion is wholly void and must be disregarded: 
Roddy V. Fitzgerald <1867); 6 H L C 823 and 

1925 P C 105, Bef; 18 W li 359, Appr. 

[P 1046 C 2; P 1046 C 1] 

Where a clause in the will was that X was to 
oet a house but in case tho house was sold dur- 
ing the lifetime of such X, X will have to con- 
vArt the sale proceeds into Government seonrity 
and to enjoy only a life estate in the peponalty: 

Beld: that X was to get tho house absolutely 
and the restriction imposed on the power to sell 
was void. fP 

Q M- Chi 7 ie and D. N. Sanyal for 

Petitioner. ^ 

N. Katju and Balmakuna 

Opposite Party. 


•for 


Order. — This is a suit brought by 
the Administrator-Gen-eral of the Uni- 
ted Provinces for a grant of Letters of 
Administration de bonis non to the 
estate of James William Twalling, de- 
ceased with a copy of the will annexed. 
The opposite party denies the right 
of the petitioner to obtain such a grant 
alleging that the estate of James Wil- 
liam Twalling deceased has been com- 
pleiely administered. 

The material facts of the case and 
all the relevant documents have be^ 
admitted on the pleadings or by coun- 
sel for both parties before me during 
the hearing and tliat being so it was 
unnecessary to call any evidence on 
behalf of either of the parties. The 
issue involved in this case is a purely 
legal one, viz., the true construction 
to be given to a devise or bequest 
of certain real or immovable property- 
contained in the will of James Wil- 
liam Twalling deceased. 

James William Twalling a Govern- 
ment Pensioner residing in the Canton- 
ments at Meerut died on 4th ^ptem- 
ber 1893 leaving a will dated 17th Oc- 
tober 1887. He left surviving him his 
widow Mrs. Eliza Rebecca Twalling and 
three daughters, viz . Miss Grace Edith 
Twalling, Mrs. Walker and Mrs. Fink. 
The latter appears to have greatly dis- 
pleased the testator during his lifetime 
and she is expressly deprived in the 
will of any share in the property left 
by the testator. 

By the terms of this will the testa-, 
tor revoked all previous wills and ap- 
pointed his widow sole executrix there- 
of. After a direction to the executrix 
to pay' all just debts, funeral and testa- 
mentary expenses, the testator proceeds 
to dispose of his property dealing sepa- 
rately with his personal and real pro- 
perty'. The bequests of his personal 
or moveable property read as follows: 

I give, devise and bequeath all my personal 
property which I have acquired or may acquire 
by purchase or otherwise at any time before my 
decease, such as jewellery, silver plate, household 
furniture, fittings of carriages and horses and all 
and every sum or sums of money which may bein 
my bouse or due to me at the time of my decease 
as also all stock funds, Government promis- 
sory-notes, commonly called Company's paper, 
and other securities unto my beloved wife Eliza 
Rebecca Twalling who shall enjoy tho income, 
dividends, interests and profits thereof during 
her lifetime only and after her decease shall pay 
and apply the same income, dividends, interests 
and profits towards the maintenance and support 
of such of my daughters as shall from time to 
time be solo and unmarried and after the mar- 
riage or decease of my last unmarried daughter 
shall divide my said personal property in equal 
shares among such of my daughters as shall then 
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be living except my daughter Alice Eli^a Fink 
whom I exclude altogether from this will as her 
conduct has been most disgraceful. 

With regard to his real or immov- 
able property he makes* the following 
provisions : 

I also give, devise and bequeath to my said 
beloved wife Eliza Rebecca Tvvatling all that 
messuage tenement or dwelling house with out- 
houses, wells, rights of way and appurtenances 
purchased by me from the estate of the late 
George Beau of Saharanpur and being situate in 
Hill or Barrack Street No. 123 in the Canton- 
meut of Meerut and butted and bounded as des- 
cribed in the deed of sale dated I6th December 
1879 as also every other real property whether 
in reversion, remainder or expectancy. Should 
my said beloved wife Eli/a Rebecca Twalling at 
any time wish to sell or dispose of the said 
house she is hereby authorised to do so at a 
reasonable price and without detriment or loss 
to the estate and to invest the whole of the sale 
proceeds of the said bouse in Government pro- 
missory-notes, commonly called Company’s paper 
and the interest thereof shall be enjoyed by my 
said beloved wife Eliza Rebecca Twalling during 
her lifetime only and after her decease the same 
interest shall be paid and applied towards the 
maintenance and support of such of my daugh- 
ters as shall from time to time be sole and 
unmarried and after the marriage or decease of 
my la‘»t unmarried daughter the amount of the 
said Government promissory-notes, commonly 
called Company's paper, shall be divided in equal 
shares among such of my daughters as shall 
then be living except my daughter AUce Kliza 
Fink who is mentioned in Cl. 2 of this will. 


Probate of this avill was granted to 
the widow Mrs. Twaiiing on 14th Oc- 
Tober 1893 and thereafter she con- 
Ihtued to reside in tiie Meerut Can- 
ionments in the house mentioned in 
the^wili (now referred to as I ark 
^tw”i until her deatli on 14th July 
yoOO Mrs. Twalling left no will and 
tertirs of Administration to her es- 
’ onrl to anv unadmimstered portion 
"f the estate of her husband the late 
^imes William Twalling were granted 
uninarried daughter Miss C^race 
Fdith Trailing on ^th. November 1900. 

T etters of Administralion to any 
^^^aihdsTered portion of the estate 
""f htTlate father were granted to \Iiss 
^ inner upon the assumption that her 
Mrs Twalling deceased liad 
motne. - interest in the house in 

and that after her <lcreas<; 
questi^ " ^ ^ limited interest 

Miss, ^ - -g house liable to he defeated 

only ^ - events. For the purposes of 

jji cerw jg^ter 3 ,,of Administration to 

granting ' it^was not necessary to 

Miss of James William 

dot-eased and it is not con- 

derision has l>een givam 

will by the Court granting 

on Administration wliich can 

oi 


in any way operate as res judicata 
between the present parties. 

Miss Grace Twaiiing continued to 
reside in the old family residence “Park 
View”, and it is now alleged tliat she 
spent large sums of money upon it to 
maintain it in a habitable condition. 
This fact however is not admitted by 
the petitioner and no evidence was 
called to establish it. No decision uix>ii 
this issue how^ever is necessary as it 
cannot affect my ultimate decision in 
tliis case. 

Mrs. Walker died on 6th March 1920 
and Mrs. Fink also died some time 
subsequent to the death of Mrs. Twall- 
ing <ind before the death of Miss Grace 
Edith Twalling which occurred on 20th 
November 1933. At the date of her 
death Miss Twalling resided at “Park 
View” and by her will dated 24th May 
1932, bequeathed the whole of her pro- 
perty to the opposite party Mrs. Bower 
who obtained probate of the said will 
on 24th Marcli 1934. Mrs. Bower, it 
is to be observed, is the eldest daugh- 
ter of the late Mrs. Fink who had 
been e.Kpressly excluded from any share 
ill her father’s property. 

It is the case for the petitioner that 
Mrs. Twalling and after her death Miss 
Grace Edith Twalling were only life 
tenants of the house now known as 
"Park V^iew" and that on the 
death of the latter no interest 
in it could pass under her vail to 
the opposite party. As I have pointed 
out previously Miss Twalling was the 
last surviving daughter of James Wil- 
liam Twalling deceased and in the 
events that have happened it is con- 
tended that the bequest or legacy 
lapsed and that the house now forms 
pari of the estate of James William 
Twalling deceased which has not been 
disposed of by his will. For that rea- 
son the present claim to a grant dc 
bonis non with the -will annexed is 
made. 

On the other hand the opposite party 
coniends that the will of James William 
Twalling deceased gave the widow Mrs. 
Twalling an absolute interest in the 
house which passed to Miss Twalling 
as her administratrix. .As the latter at 
the date of her dcatli had been in sole 
lx>ssession of the premises for 33 years 
it is contended that any rights vested 
in Mrs. Twalling’s other children and 
their representatives arc long since 
barred by limitation and that conse- 
quently at the date of her death Miss 
IwalUng was the sole owner of the 

proi>erty and entitled to dispose of it 
by wilL ^ 
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If Mrs. Twalling was given an abso- 
lute interest in ^ the property by the 
will under consideration, the property 
cannot now form part of any unadmi- 
nistered portion of the estate ot her 
husband. On the other hand if a limited 
interest was only given to Mrs. Twall- 
ing and after her death to Miss Grace 
Edith Twalling it may well be that 
events that have happened there has 
been a lapse and that the house now 
remains undisposed of by the will of 
James William Twalling and is there- 
fore a part of the latter’s estate still 
unadministered. If the house is not dis- 
posed of by the will the petitioner is 
entitled to the grant prayed. It may 
be ix)inted out at this stage that the 
claim is limited to the house kno^^^l 
as “Park View” aS it is not now ad- 
mittedly possible for the petitioner to 
trace and identify any of the personal 
properly possibly undisposed of by the 
testator by this will. 

The issues which were agreed bet- 
ween the parties are: (1) on a correct 
construction of the ^^'ill of the testator, 
the late Mr. J. W. Twalling, did any 
portion of the estate of the late James 
William Twalling remain unadminister- 
ed at the death of Miss Grace Edith 
Twalling? (2). Is the Administrator- 
General, U. P., entitled to Letters of 
Administration de bonis non? 

The answers to the questions raised 
in these issues depend upon the true 
construction of the bequest of the im- 
movable property contained in the 
will of the late James William Twall- 
ing the terms of which I have set out 
in an earlier portion of this judgment. 
As stated previously the will deals se- 
parately vnth. the moveable and im- 
movable property. The widow is m 
terms given only a life interest m the 
personal or immovable property and 
on her death detailed provisions are 
made for the devolution of the pro- 
perty. On the other hand the bequest 
of the real or immovable property 
differs very materially from that of the 
personal or immoi-able property. The 
house is devised and bequeathed to 
the widow “as also every other real ^ pro- 
perty whether in reversion, remamder 
^ expectancy.” If the terms of the 
devise or bequest stopped there, the 
wUl would clearly , confer upon the 
widow an absolute interest in theur 
realty or immovable property, as it is 
provided by S. 95, Succession Act of 
1925 that where property is t^queathed 
to any person such per^n is entitled 
to the whole interest of the testator 
therein unless it appears from the wUI 


that only a restricted interest was in- 
tended for him. 

The matter is however complicated 
by the provisions which follow this be- 
quest. By these provisions the testator 
imposes limitations on the widow’s 
right to sell or dispose of the property 
and the wording of these provisions 
is somewhat strange. The testator does 
not in terms say that the widow can- 
not sell except upon certain definite 
conditions, but what he does say is. 
that should she at any time wish to 
sell or dispose of the said house she is 
authorised to do so at a reasonable 
price and without detriment or loss 
to the estate and in such case the 
proceeds of sale are to be invested 
and disposed of in precisely the same 
way as the personalty or moveable pro- 
perty is disposed of in the earlier por- 
tion of the will. It is to be observed 
that these provisions dealing with a , 
possible sale by the widow apply only 
to the house and not to any other 
real or immovable property whether in 
reversion, remainder or expectancy 
which might pass under this devise or 
bequest. The actual bequest to the 
tvidow covers the whole of the pro- 
perty, whereas the limitation sought to 
be imposed upon her power of sale 
is confined only to the house. 

« ' 

It has been strongly urged by^ coun- 
sel for the petitioner that the -w^lonly 
gave the widow a life interest in this 
house. It is argued that the provisions*, 
as to the devolution of the proceeds 
of sale of the house show a clear in-; 
tention on the part of the testator to 
ggve the wddow not an absolute in- 
terest, but a limited interest, that is 
an interest for her life only. It is ex- 
pressly provided by S. 82, Succession 
Act, 1925, that the meaning of any 
clause in a will is to be collected from 
the entire instrument and all its parts 
must be construed with reference to 
each other. That being so it is argued 
that it is clear that what the testator 
intended was that the real or immov- 
able property should pass in the same 
way as the personalty, that is, to the 
widow for her life then to such daugh- 
ter or daughters as were unmarried and 
upon the marriage or decease of the 
last unmarried daughter to the surviving 
daughters equally, always excluding 
Mrs. Fink. It is urged that in constru- 
ing the bequest of the house regard 
must be had to the terms of the pre- 
vious bequests. In short it is con- 
tended that when the will is regarded 
as a whole it is clear that the testator 
never intended his -widow to have any- 
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thing more than a life interest in the 
immo^'abIe property or in any event 
in the house in question. If that was 
the intention of the testator it is ex- 
tremely strange that he did not ex- 
pressly say so. He had in an earlier 
portion of this ivill disposed of his 
personalty and had expressly created 
limited interests. He was careful to say 
that his widow was to have the income 
dividends, interest and profits of his 
personal property during- her lifetime 
only, but he makes no such provision 
when dealing with his realty or immov- 
able property. It is true that he gives 
her a life interest only in the proceeds of 
sale if and when the house is sold, but 
he does not in terms limit her interest 
in the event of the house not being 
sold. If he intended his immovable 
property why did he not use the same 
language as he had actually used earl- 
ier in the \\-ill to create limited interests 
in the personalty or moveable pro- 
perty? The fact, that he uses different 
language to dispose of two kinds of 
property strongly suggests that his in- 
tentions with regard to the moveable 
and immON-able property were not the 
same. However, he does make provi- 
sions for the devolution of the real 
property similar to those for the de- 
volution of the personal property, once 
the realty is converted into money 
or moveable property and that sug- 
gests that he only intended the limited 
interests to take effect if the house was 
-actually sold. 

Further, it is to be observed that 
the only restriction imposed on the 
widow’s right to deal with the immov- 
able property bequeathed to her is a 
restriction on her power of sale or dis- 
position in her lifetime. Nothing is 
said as to what is to happen if the 
property remains unsold and there is 
nothing which expressly restricts her 
power to dispose of the property by 
will if not sold in her lifetime. In 
fact the will does not contain even an 
express prohibition against alienation. 
All it says is that if the widow desires 
to sell or dispose of the said house 
she may do so without loss to the 
estate in which event she is expressly 
oiven a life interest and provision is 
made for the devolution of the pro- 
ceeds of sale after her death. From this 
it may, I tliink, be legitimately in- 
ferred tliat the testator intended to 
take away the widow's unrestricted 
right of alienation inter vivos, but it 
is difficult to infer anything more from 

these provisions. 

From the language used by the tes- 
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tator his intention iSj in my judgment, 
tolerably clear. He mtended his wife 
to take the house and other realty (if 
any) whilst at the same time imposing 
a restriction upon her power of selling 
or disposing of the house during her 
lifetime. In short, he intended to give 
her an absolute interest in the house 
and at the same time to take away 
from her one of the rights of an ab- 
solute owner, that is, the unrestricted 
right to dispose of the property at any 
time during such owner’s lifetime. To 
const^e the provisions of the tvill deal- 
ing tvith the house as granting the wi- 
dow a life estate only in it, tvill, in effect, 
be creating a new will for the testa- 
tor. As the will stands the gifts in 
remainder and gifts over only arise in 
the event of sale, whereas I am asked 
by the petitioner to read this part of 
the will as granting the widow in every 
event a life interest only and after her 
death as creating interests similar to 
those granted in the case of the per- 
sonal or immovable property. To con- 
strue the will in this way is to do 
violence to the words used in the will. 
The intention of the testator must be 
inferred from what he actually wrote 
and not from what a Court thinks the 
testator intended to write. This is clear 
from the speech of Lord Wensleydale 
in (1857) 6 H L C 823 (1): 

These rules are perfectly plain and clear. The 
first duty of the Court expounding the will is to 
ascertain what is the meaning of the words used 
by the testator. It is very often said that the 
intention of the testator is to be the guide, but 
that expression is capable of being misunder* 
stood, and may lead to a speculation as to what 
the testator may be supposed to have intended to 
write, whereas the only and proper enquiry is, 
what is the meaning of that which he has actu- 
ally written. That which he has written is to 
be construed by every part being taken into con- 
sideration according to its grammatical construc- 
tion and the ordinary acceptation of the words 

used, with the assistance of such parol evidence 
of the surrounding circumstances as is admis- 
sible, to place the Court in the position of the 
testator. 

This^^ dictum has been approved of 

•V ‘the Privy Coun- 

cil in 48 Mad 312 (2). In my judgment 
the only construction which does no 
violence to all the terms of this iviU 
is the construction contended for by 
t^he opposite party which is that the 
devise or bequest of the house to the 
widow IS a devise of an absolute in- 
terest, but with a Umited restriction 
o^ahenation inter vivos annexed to it. 

1 . Roddy V Fitzgerald. (1857) 6 H L C 823^ ' 

2. Venkatadri Appa Rao v. Parthasarathi Apua 

Tl ^ ° “-8 SllL* 


1046 Allahabad Administbatoh-Geneeai., U.P. v. A.M. Bower (Harries, J.)193 


In tlxe event of alienation inter vivos 
only is the widow’s absolute interest 
cut down and as she retained the pro- 
perty throughout her life she was at 
the date of her death the absolute 
owner of it. 

In my judgment the will of James 
William Twalling deceased conferred 
upon his widow an absolute interest 
in the house which in the events that 
liappened was never taken away from 
her and that being so, she was the abso- 
lute owner of the premises at the date 
of her death. Consequently the abso- 
lute interest vested in Miss Grace 
Edith Twalling as administratrix of her 
mother’s estate and the house could 
never form part of any unadministered 
portion of the estate of James Wil- 
liam Twalling deceased. As the present 
claim of the petitioner is expressly con- 
hned to the house it must fail as there 
is no unadministered portion of the 
estate in existence to which letters of 
administration can be granted. Had 
tliere been any traceable moveable pro- 
perty which belonged to James Wil- 
liam Twalling deceased, different con- 
siderations would of course liave arisen. 
Further, the provisions depriving the 
widow of her absolute interest in the 
house in the event of her selling the 
property are, in my opinion, repug- 
nant to the devise or bequest itself and 
must be disregarded. In the words of 
Willes, J. in 9 Beng L R 377 (3). at 
p. 395: 

If, again, tbe gift wero in terms of an estate 
inheritable according to law. with superadded 
words, restricting the power of transfer which 
the law annexes to that estate, the restriction 
would be rejected, as being repugnant, or rather, 
as being an attempt to take away the power of 
transfer which the law attaches to the estate 
which the giver has sufficiently shown bis in ten- 
tion to create, though bo adds a qualification 
which tbe law does not recognise. 

The absolute bequest and the con- 
dition divesting her of her absolute in- 
terest in the event of a sale are wholly 
incompatible and cannot stand to- 
gether. Where there is a gift with a 
condition inconsistent with or re- 
pugnant to such gift the condition is 
wholly void and must be disregarded. 
Tliat being so, the condition divesting 
Mrs. Twalling of her absolute interest 
in the property bequtjathed to her in 
the event of sale is void. Other be- 
quests were made upon the happening 
of this condition and the fact that 
these ulterior gifts are not valid does 
not and cannot affect the validity of 


the prior bequest or gift, see S. 133, 
Succession Act. 


In my view the i>etitioner has wholly 
failed to show that this house is now 
a part of the estate of James WilHam 
Twalling ^ deceased left undisposed of 
by his Avill and for the reasons w'hich 
I have given above, I dismiss this suit 
with costs. Two further points have 
been argued on behalf of the opposite 
party, but it is unnecessary for me 
to express any opinion upon tliem as 
tbe p>oints do not arise having regard 
to the construction which I liave given 
to the bequest or devise in question. 

Firstly, it A\as argued that assuming the 
will did not give Mrs. Twalling on abso- 
lute interest, it gave her a life interest 
and in the events that happened no in- 
terest was given to Miss Twalling as 
no sale of the property ever took place. 
Consequently it was argued that upon 
the death of Mrs. Twalling the house 
was undisposed of by the -will and con- 
sequently formed part of James Wil- 
liam Twalling deceased’s estate which 
remained unadministered. As I have 
stated previously letters of administra- 
tion to any unadministered portion of 
« were granted to Miss 

Twalling in 1900 and therefore it is 
said that all claims to this property 
have long since been barred by reason 
of Art. 123, Limitation Act. Secondly, 
it was contended that even assuming 
the will gave Miss Twalling a limited 
interest only during her spinisterhood,* 
that interest in the events that hap- 
pened Ixjcame an absolute inter^t. In 
the event ^f her death unmarried the 
property was to go to Mrs. Walker, 
but as she predeceased Miss Twalling 
it is contended that Miss Twalling’s 
limited interest became at tliat moment 
an absolute interest. 


As It IS not necessap^ for the deci- 
Sion of this case to decide these points, 

I merely stated them in order - to 
keep them open for the opposite party 
to urge them elsewhere if necessary 
Ihe record together with the -will was 
sent for at the request of the peti- 
tioner. By the rules of tliis Court the 
record togetlter with the tvill must be • 
relumed by the clerk who was en- 
trusted with their production and the 
petitioner must of course bear all the v‘ 
costs connected with the production * 
and return of the record and the will 


f » 

a 


% 

f 

V 


■ •» ■ 


• V 


B.D. 


Order accordingly^ 


3. Jotondra Mohan Tagore v. Gaoendra Mohan 
Tagore, (1872) I A Sup Vol 47=9 Beng L R 
377=18 W R 369=3 Sar 82 (PC). 
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Bajpai, J. 
agannath — Appellant. 


V. 


Bhikam Singh — Respondent. 

Second Appeal No. 1095 of 1933, 
Decided on 30th August 1935. 

Agra Tenancy Act (3 of 1926), S. 197 — 
Person becoming grove-holder of land held 
rent-free — Land ceasing to be grove land, 
person holding it becomes non-occupancy 
tenant — Rights acquired by grove-holder 
under S. 187 or S. 188 become inconsistent 
with liability of non occupancy tenant. 

Under Cl (h), S. 1&7 when a person becomes a 
grove*bolder in respect of land of which he is a 
rent free grantee he shall hold ^uch land as 
grove-holder in supersession of all subsisting 
' rights and liabilities %o far as they are inconsis- 
tent therewith, and under Cl (a) it will be pre- 
sumed that a grove-holder holds the land in 
respect of which he is a grove* holder as a non- 
occupancy tenant when the land ceases to be a 
grove land. The rights and liabilities which the 
defendant might have acquired under S. 187 or 
S. 188, Tenancy Act, are inconsistent with the 
liability which the defendant has incurred by 
reason of the fact that the land has now ceased 
to be a grove and he necessarily will be pre- 
sumed to be a non-occupancy tenant under 
Cl. (aj. S. 197 Ct* 1043 G 2] 

G. S. Pathak — for Appellant. 

S. B. Johari and Man Si7igh — for 

• Respondents. 

: Judgment. — This is a plaintiff’s ap- 
■iUeal His suit was decreed by the Court 

• of first instance, but dismissed by the 
f lower appellate Court. The facts whiclt 

• ‘have given rise to this appeal may 

be briefly stated. The plaintiff brought 
'i suit for ejectment of two defendants 
Bhikam Singh and Ram Chandar Singh 
iram plot No. 321 on the allegation 
iha- the defendants were non- 
orruoancy tenants of the said plot. It 
mrther distinctly mentioned in the 
/olalnt tLt the defendants held Ihcland 
'^Sed as grove-holders and as the 
had been cut down therefore the 
Sfendants as non-occupancy tenants 
liable to be ejected. Ram Chandcr 
- ptoded that the possession of the dc- 


a proprietor. 


Bhtom Singh pleaded that the land 
• tepute was muah given in chanty 
Se contesting defendant which was 


in 

to 




at a sale by public auction 
chasea ai maternal 


K Nand ^ingh, the 

5^^th#*r of the contesting defendant, 

•V death of Nand L=U Singh, 

and alter defendant became the 

. -OnteStUlg. o-rnt-trl- 



i|-. 

legally 


ship to the said muafi given in charity 
and therefore the provisions of S. 86, 
Act 3 of 1926 did not apply to the 
case. 

At a later stage Ram Chandar stated 
that he had been ejected by the other 
defendant, namely Bhikam Singh, and 
Ram Chandar was therefore exempted. 
The controversy therefore remains with 
the plaintiff on the one side who al- 
leged the defendant to have been a 
grove-holder, but who had become a 
non-occupancy tenant as the grove had 
been cut down and the defendant 
Bhikam Singh who alleged 'himself to 
be a proprietor. It was clear that the 
plaintiff was trying to obtain the bene- 
fit of S. 197, Cl. (a), Agra Tenancy 
Act. The defendant Bhikam Singh no- 
where alleged in his written statement 
that the land was not a grove, but 
he must be deemed to have alleged 
that he was a rent free grantee to 
whom S. 186, Tenancy Act. applied and 
who thus had become the proprietor. 
The revenue Court sent an issue on 
the question of proprietary title to the 
civil Court, and the civil Court after 
taking such evidence as was produced 
before it came to the conclusion that 
the defendant was not a proprietor. 
-At this stage it is necessary to mention 
that the defendant himself was not 
present before the civil Court, but his 
father was, who put in some documen- 
tary and oral evidence. The civil Court 
came to the conclusion that the de- 
fendant was not proprietor. On receipt 
of this finding the revenue Court held 
that the defendants were non-oc- 
cupancy tenants and were liable to be 
ejected. It started its judgment by 
saying that the suit was for the eject- 
ment of grove-holders which grove had 
been cut and removed and it observed 
that Bhikam Singh was not a muafi 
khidmati holder of the land in dispute. 

The defendant appealed and it was 
nowhere pleaded that the land was not 
a grove, but it was once more alleged 
th^t tlic cicfcnclant iiHcl become <i pro- 
prictor. The learned District Judge on 
appeal confirmed the finding of the 
trial Court that the provisions of sec- 
tion 186, Agra Tenancy Act, did not 
apply, but he went on to observe that 
It did not follow therefrom that the 
provisions of S. 184, Agra Tenancy Act 
also did not apply and from two ex- 
tracts of the patwari’s papers it an- 
peared that the land was held 
free and therefore the only rem^v 
open to the plaintiff was either to^ve 
the rent fixed on the land underac- 
tion 187. or to sue for an ejectment 
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under S. 188, Agra Tenancy Act. An 
attempt "was made before the lower 
appellate Court to produce some ad- 
ditional evidence in appeal. On this 
point the learned Judge says that the 
defendant’s father appeared in the civil 
Court below and 

put in some documentary evidence and also an 
oral statement on oath. It is not open to the 
defendant to argue now that as he himself was 
not present the evidence that ought to have 
been produced could not be produced and I can- 
notallow him at this late stage to produce fur* 
ther evidence in the case. His application for 
admission of further evidence has therefore been 
rejected by me. 

It would therefore appear that no 
attempt was made for the admission 
of some further evidence after the do- 
cumentary evidence filed by the plain- 
tiff’s father and the oral start:ement 
given in the trial Court and the learned 
District Judge therefore was of the opi- 
nion that fresh evidence should not be 
admitted in appeal. I have mentioned 
this aspect of the case in some de- 
tail because even before me the res- 
pondents’ counsel suggested that the 
case should be sent back for produc- 
tion of fresh evidence and for the de- 
termination of one issue which I shall 
mention presently, but I am of the 
opinion that under the circumstances 
of the case the defendant should not 
be given this indulgence, the indul- 
gence of being allowed to tender fur- 
ther evidence. 

The position now is, the learned 
counsel argues, that the defendant must 
be deemed to be a non-occupancy te- 
nant and the decree of the^ Court of 
first instance was correct. His conten- 
tion is that the defendant having been 
held to be a person to whom the pro- 
visions of Ss. 185 and 186 did not 
apply can be nothing but a grove- 
holder. A grove-holder is defined in 
S. 196, and even a rent-free grantee 
may be a grove-holder provided the 
provisions of S. 185 or S. 186, did not 
apply and to whom land has been let 
or granted by a landlord for the pur- 
pose of planting a grove or who has 
planted a grove subsequently after 
permission by the landlord. There is 
a proviso that if the permission was 
oranted prior to the commencement of 
the Act the permission need not have 
been in writing ^nd may been 

either express or implied. The result 
is that on the findings of the lower 
appellate Court which findings have not 
been cliallenged before me in appeal 
by the defendant, the defendanj^^<» 
b> 0 st be said to be a re?rr-iree 


SJ.)19 

grantee to whom the provision^. 



tion 185 or S. 186 did not 
whom the land -vvas either granteii 
a landlord for the purpose of plant 
a grove or who planted a grove 
the implied permission of the landlord. 

It was contended by the respondent 
that I should remit an issue on this 
FKjint, but I am not prepared to do so 
because on the materials on the record 
it is quite clear that the def-endant can- 
not be anything but a grove-holder 
as defined in S. 196. The plaintiff speci- 
fically stated in the plaint that the 
defendant was a grove-holder and the 
grove *had been cut down. This fact 
was not expressly denied by the defen- 
dant in the written statement. He filed 
a sale certificate of the year 1901 which 
he alleged to be the basis of his title 
and in that sale certificate the land 
is stated to be a grove. The learned 
Assistant Collector held that the suit 
was for the ejectment of a grove-holder 
the grove having been cut down and re- 
moved, and this statement was not 
cliallenged in appeal before the lower 
appellate Court by the defendant. Fiu*- 
ther on the findings of the Courts be- 
low it is clear that the defendant hav- 
ing been held to be a rent free grantee 
to whom the provisions of S. 185 or 
S. 186, did not apply, the defendant is a 
grove-holder and it is common ground^ 
that the land is not .covered by tr " 
now. The position therefore is- that i 
der Cl. (h) of S. 197, when a pers 
becomes a grove-holder in respect- rQ 
land of which he is a rent free. graitp 
he shall hold such, land as grove-lv61 
in supersession of all subsisting rights 
and liabilities so far as they are incon- 
sistent there^vith, and under Cl. (a)- it 
will be presunied that a grove-holder 
holds the land in respect of which he is 
a grove-holder as a non-occupancy te- 


td be a 


188, Te- 
^vith fhe 


nant when the land ceases 
grove land. The rights and liabilities 
which the defendant might have !ac- 
quired under S. ^ 187 or S. 
nancy Act, are inconsistent 
liability wluch the defendant has in- 
curred by reason of the fact that the 
land has now c^sed to be a grove 
and he necessarily vd\i be presumed 
to be a non-occupancy tenant under 
Cl. (a) of S. 197. * 

For the reasons given above, I allow 
this appeal, set aside the decree of the- 
lower appellate Court and resto{rethq,f 
of the Court of first instance. Leave 

3/. Appeal allotued. 
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